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Memorandum 88-31
Subject: Study L-2009 - AB 2841 (1988 Probate Legislation——amendments)

Assembly Bill 2841 was amended on March 15 to 1incorporate
technical corrections, to add the Fiduclarles Wartime Substitution Law,
and to implement changes made at the hearing on the bill in the
Agsembly Judiciary Committee. The bill will be amended again before
the next Commission meeting to incorporate GCommission decisions
relating to operative date and transitional provisions and other
Commission decisions made at the March meeting, and to add other minor
changes discovered by the staff since then. The Commission should
review the two amended versions of the bill to make sure all amendments
are satisfactory, and should raise for discussion at the meeting any
change a Commissioner has a question or concern about,

This memorandum will alert the Commission to changes the staff
believes the Commission should note, This memorandum will also raise
new matters that have been brought to the staff's attention for
posgible incorporation in the bill. The discussion in the memorandum
omits references to page and line number of the bill, since we will be
working with two versiona of the bill,

Status of Portion of AB 2841 Relating to Probate Referees
Before considering specific changes in AB 2841, the Commission

should decide how to proceed on the bill in 1light of political problems
with the probate referees, At the March meeting the Commission
reviewed the legislative actions that had been taken on the portion of
AB 2841 relating to probate referees. Specifically:

(1) Assemblyman Harris, by an auther’'s amendment made at the
request of the probate referees, had removed the $250 cap on the
referee's commission for appralsing publicly traded stock listed on the
New York, American, or Pacific stock exchange. The purpose of this
amendment was to allow Assemblyman Harris more time to review the
merits of the question. It appears that Assemblyman Harris is not
planning to restore the $250 cap to the bill.




(2) The Assembly Judieclary Committee, at the request of the
probate refereea, voted to recommend approval of the bill after (i)
consolidating the inventory and appraisal in a single document to be
filed within 4 months after issuance of letters, and (ii) requiring
appointment of a probate referee to receive notice of any petition for
waiver of a probate referee in an estate with real property.

After considering these legislative actions, the Commission
decided to request Assemblyman Harris to delete from the bill all the
provisions relating to probate referees in order for the Commission to
have an opportunity to review the whole scheme. The letter has been
sent, and a copy 18 attached as Exhibit 1. Assemblyman Harris®
regponse Is attached as Exhibit 2. As you can see, he does not clearly
state that he is not willing to delete the probate referee provisions
from the bill, but this appears to be the only conclusion that can be
drawn from his letter., If the Commission wishes to withdraw the entire
bill and have it reintroduced next session, he will accommodate us.

At this point, the Commission has a number of options available to
ie:

(1) Request Assemblyman Harris to drop the bill entirely seo the
Commission can give it further study. This would have the effect of
delaying implementation of the Commission's current recommendationa for
a year. There is nothing in the recommendations that is essential to
enact this gesaion. We plan to make recommendations concerning
attorney and personal representative fees to the 1989 session. Other
areas also probably will be covered by recommendations to the 1989
session. We could include the provisions of AB 2841 with these 1989
recommendations. Sometimes it 1s important in Sacramento to take a
principled stand and allow a bill to die rather than accept amendments
that would destroy a basic objective of the ©hill. Maintaining
credibility is important tc the Commission in the long run.

(2) Inform the Senate Judiciary Committee that the Commission no

e o e o relati to obate rees, The
likely result of this course of action 1s that Senator Lockyer, who is
the Commission's Senate Member and Chairman of the Senate Judiclary




Committee, would see to 1t that the probate referee provisions are
deleted., The bhill might then go to a conference committee. There is
no telling what the outcome of the conference committee would be.

{3) Attack in the Senate Judiciary Committee the gpecific changes
that were made in the Assembly Judiclary Committee. This, again, might
require a conference committee. Assemblyman Harris suggests this for
Commission consideration, and our sense is that he would accept this
resolution so long as the Senate did not attempt to restore the $250
stock cap.

{(4) Work out a political compromise with the probate
referees——e.g., agree to give up on the $250 cap in exchange for
restoration of the Commission's recommendations on separate inventory
and appraisal and the existing walver procedure. The staff favors this
approach, 1f all parties are willing,.

(5) Let the bill go as 1s, and make a separate recommendation to
the next session of the Legislature to address the problem areas. Once
the bill is enacted, however, it may as a practical matter be difficult
to change the law on some of these issues. For example, the blll would
change existing law to require appointment of a probate referee in
every case where a walver is sought and the estate includes real
property. Once this change is made it would be next to impossible to
restore existing law. The Commission needs to decide how strongly it
feels about this.

401 nalifications fo ointment

Under existing law, contihued in AB 2841, the State Personnel
Board administers the probate referee qualification examination. The
State Controller (Bxhibit 3) informs us that this 1s no longer done.
Presently, the Controller contracts with Cooperative Personnel
Services, an agency created through a Jjolnt powers agreement, to
administer the examination, The staff has amended the bill to reflect
this practice.




404, St rdas for pr referee

Section 404 continues existing Probate Code Section 1308(a) that
the State Controller may revoke the appointment of a probate referee
for violation of standards of training, performance, or ethics,.
However, Section 404 does not continue existing Probate Code Section
1308(b) that, "within any one year the Controller may also remove, at
his pleasure, at least one probate referee, but not more than 10
percent of the probate referees in any one county." The reason the
Commission omitted thls provision is that the Commission was informed
the provision has not been used in modern times, and the Comment to
Section 1308(b) so states.

The State Controller (Exhibit 3) tells us we are misinformed:

This discretionary authority hsas been used in instances
where the Controller believed that remcval of a referee was
in the best interest of the program but, under the particular
circumstances, he did not feel that it was appropriate to
remove the individual under subsection (a) of Probate Code
Section 1308 for ‘“noncompliance with any standard of
training, performance or ethics." One referee, for example,
was removed in 1986 and one in 1988 under the discretionary
provision.
The Controller believes that, while the provision is not used often, it
is important to the integrity of the referee system for the Controller
to have this authority. The Controller would oppose any substantive
change in law on this point.
The staff believes this 1s a political matter that the Commission
should not become involved in. We recommend that existing law be

preserved.,

4 Pol c es of o ee
The existing limitaticns on political activities of probate
referees are found in Sections 1311 and 1312. The Commission has made
an effort to expand and clarify the limitations in Section 406. As a
result of Commisasion discussiona at the January Commission meeting, the
staff would make these further clarifications:

406, (a) A—probete-—-referee,—or--any-pergsen-who—ig—-an
applieant-fer—or—seeking —appointment-or-reappointment—-to-—ast
as—a—-probate—-referee,—shall--noety—-direetly—or—indireetly;
solieity-reeceivey—or-contributey-or—bedin-any-manner-invelved

As used in this section, "prohibited political activity"
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peans ectl or directl soliciti receiv [+)
contrjbuting, or being in any manner involved in soliciting,
receiving, or contributing, any of the following:

(1) Any assessment, subscription, or contribution to any
party, 1ncumbent, committee, or candidate exceeding two
hundred dollars ($200) in any one calendar year for any
partisan public office of this atate.

{2) An assessment, subscription, contribution, or
political service 1in any amount for the office of State
Controller in-any-ameunty—netwithotanding-paragraph-{1l)~

£by—A-+iolation-of-subdivisien{a)-is—a-miasdemeanoey—and
the—-Btate——Contreller—phall-—revoke--the—appeintment—eof——a
probate—referee-vho-violates—subdivision-Ca)~

€e) (b) Upon a person’'s application for appointment as a
probate referee, and thereafter amnually in Japuary of each
year during the person's eligibility for appeintment, during
the person's tenure as a probate referee, and during the
person’s eligibility for reappointment, the person shall file
with the State Controller a verified statement indicating
whether the person has dene—any--act-deseribed-in-subdivisien
fad3{ly——eor—-Ca)id)> g n_ pro ted political activit
during the preceding twe-year-peried two calendar vears.

£¢d3 (c) The State GContreller may not appeint or
reappoint as a probate referee any person who, within the
ewo-year——peried—-preceding —-the —date——of——the—appointment—er
!eappoin-eneney——%o-}&t-ee-—-aﬂ-—-prwia-ien--ai— -Eh-i-e———seee-i-en

po 11;1;;1 ectivitz a.nd any such appointment or reappointment
is vo:l.d and shall be revoked. Ihe State Controller shall

14 g as ere e ohi

activity, However, all acts not otherwise invalid performed
by the person before revecatlon of the person’s appointment
are valid.

d Erso not e in ohibited tical
i uri e 8 lic or
tment or re tment i the on's e
as a pr referee ation of subdivigion is a
nisdemeanor.,
Subdiv 8 c d) do no ly to
rohib d _po cal activit t occ before J 1
1989, and the applicable law in effect before July 1, 1989,
continues to apply, Subdivision (b) applies op July 1, 1232,
to perso ly for appol or afte 1
1989: a person wh for appointme or wh
appo shal rat stat
e ) n (b} o uwly 1, 1 d
e 8 prescribed gsubdiv [ b




Under existing law, a referee or person seeking appointment may
not solieit, receive, or contribute any assessment, subscription,
contribution, or political service "for any campaign" for the office of
State Controller. The Commission's draft would preclude these
activities whether in connection with a campaign or for any other
purpose, The State Controller cbjects. "We are not aware of any
problem arising under the existing language since its enactment 18
years ago. On the other hand, we don't know what questions might arise
with your revision. For example, would appraising a piece of property
as an accommodation to thils office be a "contribution” to the office of
Controller.”

Again, the sataff believes this is a political matter that is
inappropriate for Commission involvement., We would restore existing

law on this point.

121 of maili
The ataff plans to make the following amendment to the general

notice provisions for completeness:

1215. TUnless otherwise expressly provided:

(a) If a notice or other paper is required or permitted
to be mailed to a person, notice shall be mailed as provided
in thiz section or personally delivered as provided in
Section 1216.

{b) The notice or other paper shall be sent by:

(1) First-class mail if the person's addreas is within
the United States, First-class mail includes certified,
registered, and express mail.

{2) Airmail if the person's address 1s not within the
United States.

{c) The notice or other paper shall be deposited in a
post office, mailbox, subpoat office, substation, mail chute,
or other like facility regularly maintained by the United
States Postal Service, in a sealed envelope, with postage
paid, addressed to the person to whom it is mailed.

d e notice or othe er shall be addressed to the
person at his or her office or place of residence, if known,
or, if neither address {s known, to the person at the county
seat where the proceedings are pending,

£d>y (e) When the notice or other paper is deposited in
the mail, mailing is complete and the perliod of notice is not
extended.




§ 7050, Jurigdiction and authority of court or judge
Anne Hilker, State Bar Team 3 captain (Exhibit 4), comments that

the Commission has failed in the Jurisdictional sectlons to consclidate
the concepts of domicile and residence. She appears to be
mistaken——the Commission has consolidated these concepts in Sections
7050 and 7051%.

Disgual on of
A new subdivision should be added to the judge disqualification
statute to preserve a transiticnal provision in existing law that would

otherwise be lost,.

{c) The amen d former Se n
sem Bil - Sessio t a
i cee ced befo 1, 1
dispositio ed

Charles Schulz, a member of State Bar Team 3 (Exhibit 5), points
cut an ambiguity that could be clarified.

(b) Summary disposition may be made whether-er-not-there

ip—awill--of-the—decedent—inexistencey notwithstanding the
exlstence of the decedent's will if the will does not name an

executory or if the named executor refuses to act.

§ 7664, Liabllity for decedent's unsecured debts
Charles Schulz questions the policy of this section, which allows

a creditor to recover the decedent's debts from beneficlaries who
receive property under public administrator summary dlsposition
authority. The reason the Commission added beneficiary 1iability is
that creditors recelve no notice under summary disposition--it is
analogous tc the affidavit procedure and thus the 1liability of
beneficiaries is made analocgous to liability under the affidavit
procedure,

On the other hand, it can be argued that there are significant
differences here from the affidavit procedure., The affidavit procedure

can be exerclsed immediately, whereas the Ccommission's draft requires




the public administrator to walt four months and pay claims that come
to the public administrator's attention before paying out funds to
beneficiaries. The affidavit procedure is exercised by the
beneficiaries themselves, whereas the summary disposition procedure by
the public administrator involves a public official in contrel of the
estate,

Does 1t make sense to allow & creditor to seize property
distributed to a beneficiary where the beneficiary took no steps to
initiate the distribution? Does it make sense to give a windfall to a
beneficiary and leave the decedent's just debts to go unpald? The

staff is divided on these issues.

§ 8000, Petition
Anne Hilker notes that Team 3 had suggested for organizational

purposes that Section 8000 be split inte two separate sections. In
respense, we have split it into two separate subdivisions. She does

not see this as a major difficulty.

§ 8002, Contents of petition
Charles Schulz points out that it may be useful to file a

typewritten copy of a handwritten will whether or not the handwritten
will is holographic., We would expand the relevant provision thus:

The petitioner shall attach to the petition a
photographic copy of the will. In the case of a holographic

will or other will of which material provisions are in the
handwriting of the testator, the petiticher shall also attach
a typed copy of the will.

§ 28113, NRotice involving foreign citizen
At the March meeting the Commission requested to the staff to

check with the State Department to see whether the reference in Section
8113 to cowuntries with which the United States has "treaty rights"” 1is
appropriate, The staff has checked with treaty and international will
experts in the State Department in Washington, and they agree that the
reference to treaty rights 1s inappropriate. We have revised Section
8113 along lines suggested by them to refer instead to countries having
recognized diplomatic or consular officials in the United States.




121 blication o e

The law requires that notice of opening probate "shall be
published for at least 15 days,”" with a minimum of three publications
and at least 5 days intervening between the first and last publication
dates. At the March meeting the Commission asked the staff to check
with the newaspaper publishers to see whether the phrase "published for
at least 15 days” might not be clarified.

The staff has consulted with the California Newspaper Service
Bureau (Michael D. 5mith, General Manager) on this matter, The
newspaper publishers belleve the law requires the firgt publication to
occur at least 15 days before the hearing.

The ataff would clarify the statute to conform to existing
practice, as suggested by the Beverly Hills Bar Association. CHRSB has
no problem with this. The staff would amend Section 8121(a) to read:

Netiece—-shall-be-—published —for-—at—-leagt—15—days~—-The

cation date e notice shal e at leas
days before the hearing, Three publications in a newspaper

published once a week or more often, with at least five days
intervening between the first and last publication dates, not
counting the publication dates, are sufficient.

§ 8252, Trial
Charles Schulz suggests the following clarification in Section
8252, which the staff would make,

If the will is opposed by the petition for probate of a later
will revoking the former, it sghall be determined first
whether the later will 1s entitled to probate,

2 etition fo Yorat

Section 8270 permits an interested person 120 days after a will is
admitted to probate in which to petition for revocation of probate.
Anne Hilker believes there should be a crosa~reference here to Section
8225, which starts the 120 day period running on entry of the minute
order admitting the will to prcbate. The Commission has addressed this
matter in the Comment to Section 8270, which statea that, "& will is
admitted to probate when 1t is recorded in the minutes by the clerk




pursuant to Section 8225. Section 8225 (admission of will to
probate).” Ms. Hilker mnotes at the beginning of her letter that she
has had no opportunity to review the Comments.

4 Pr ty of cred
Anne Hilker points out an ambiguity in the provisions relating to
priority of a crediter for appointment as administrator. The statute
should make clear that a person who has a higher priority (i.e., a
relative of the decedent) does not lose the high priocrity if that
person also happens to be a creditor.

8466. If a persgon whose only priority is that of a

creditor claims appointment as administrator, the court in
ita discretion may deny the appointment and appoint another

person.
§ B482, Amount of bond

Charles Schulz points out that the provision that refers to the
amount of a personal representative’s bond under independent
administration 1s inconsistent with the independent administration
astatute. He 1is correct, and the general bond statute should be

conformed to the independent administration statute.

(3) If independent administration is granted as to real
property, the estimated wvalue—of-the-decedentlo—interent-in
the——ypeal-—property QNet proceeds of the real property
authorized to be sold under Part 6 {commencing with Section
10400).

v robate referee
This section was amended by the Assembly Judiciary Committee to
provide that a probate referee must he appointed to receive notice of a
walver petition. 1In order to protect against unwarranted objections to
the wailver by the referee, the Committee added a provision that the
referee who objects may not thereafter be appointed to appraise

property in the estate.

10—




It may be worth considering an additional protection against
wmwarranted objection to the walver by a probate referee. 4 provision
could be added that if the probate referee unreasonably objects to the
walver, the probate referee must pay the litigation expenses incurred
by the personal representative. This could be done by an amendment to
the bill along the following lines:

{d) A probate referee to whom notice is given under this
section may oppose the walver., If the petitien—dso-denied,
tio faila d d te cpposit 8

made w ubsta: al st the co a ward

agaiy the p;ghg;g ;gfg;g . If ;hg gpnggitiog guccgggg, the
court shall designate a different probate referee to appraise
property in the estate. Neither the probate referee who
opposed the walver nor any other probate referee in the same
office or with whom the probate referee has a financial
arrangement y shall appraise, share in the commission, or in
any other manner benefit frem the appraisal of property in
the estate.

sal independ e
The probate referees have pointed out that the bill would require
automatic assessment of attorney's fees agalnst a probate referee who
opposes appraisal by an independent expert, even though there may have
been reasonable cause for the opposition, Again, the staff would add a
provision parallel to the one recommended above in the case of a

referee's opposition to a waiver,

The probate referee may, within five days after delivery of
the inventory, petition for a court determination whether the
property to be appraised by an independent expert 1is a
unigue, artistic, unusual, or special 1item of tangible

personal property. On—the-determination, If the petition
fai e court det es that the petjtion was made
without sgubstantial Jjustification, the court shall award

litigation expenses, including reasonable attorney's fees, ke
the-prevailing-party agalnst the probate referee,.

=11~




Claims in ion

The staff has divided this chapter into separate articles dealing
with lawsuits on rejected claims, claims in pending actions, and
actions where no claim 1s required. These organizaticnal changes are
made at the suggestion of Garrett Elmore, who rightly points out that
as drafted, it 1s unclear what provisions apply to pending actions and
what provisions are limited to lawsuits on rejected claims. By
imposing an article structure on the chapter we are able to clarify
this matter without having to do any redrafting of the statutes

themselves.
§ 11004, Expenges of perscnal representative

We have added a new Section 11004, which restates a provision
currently found in Section 900. By inserting this provision now, we
kiil two birds with one stone: (1) We sgimplify the task of later
disposing of this provision in connection with compensation of the
personal representative; and (2) We aveoid having a gap in numbering
caused by the Commission's deletion of the provision formerly located
at Section 11004,

11951, Petitio
As drafted, this section precludes a petition for partition of

estate property after distribution of the property has been ordered.
As Richard Kinyon points out, this is inconsistent with the rest of the
Probate Code, which permits petitions that affect estate property at
any time until the order for distribution becomes final. In addition,
it may not be clear that there is a problem that should be soclved by
partition until after an order is made requiring distribution of the
property in wundivided interests, For these reasons the staff has

incorporated Mr. Kinyon's suggestion.

—12—




Other technical

The staff may add a number of technical amendments to conform
Yappralsement" to "appraisal” terminology in other statutes,
particularly in the guardianship and conservatorship law.

Respectfully submitted,

Nathanlel Sterling
Assigtant Executive Secretary

-13-




Memo 88-31 T EXHIBIT 1 Study L-2009

STATE OF CALIFORNIA

GEQRGE DEUKMENAN, Govemor

| .CALIFORNIA LAW REVISION COMMISSION

400D MIDOLEFIELD ROAD, SUITE O-2
PALO ALTO, CA  94303-4739

(415) 4941335

March 17, 1988

Hont. Elihu M, Harris
State Capitol

Room 6005
Sacramento, CA 95814

Re: Assembly Bill No, 2841--probate referees

Dear Assembly Member Harris:

You introduced Assembly Bill 2841 to effectuate 10 reccmmendations
of- the Law Revision Commission relacing to probate law and procedure.
The Commission has reviewed the amendments to this bi1ll made at the
Agsembly Judiclary Committee hearing on March 2. The Commission is
mnable to recommend enactment of the portion of the bill relating to
probate referees and inventory and appraisal (as amended at the March 2
hearing) and respectfully requests that you remove these provisions
from the bill so that they can be given further study by the Commission

" and others interested in this matter.

The March 2 amendments made three basic changes in the recommended
provisions relating to probate referees,. The Commission and
representatives of the State Bar Estate Planning, Trust and Probate
Section and local bar associations that were present at a Commissiocn
meeting held on March 10-11 believe that two of these basic changes
will cause serious practical problems and that the other will destroy
the compromise the Commission proposes in order to preserve the probate
referee system., The three basic changes made at the March 2 hearing
are briefly discussed below.

emoval of §2 cap on appraisal of stock listed on established
gtock exchange, One of the amendments made at the March 2 hearing was
an author's amendment to remove from the bill the proposed $250 cap on
the referee's comnission In each estate for appraising publicly traded
stock listed on an established exchange. This was done, we understand,
80 that referee compensation would not be an issue in AB 2841 but could
be considered on its merits separately.

People in the probate field coverwhelmingly believe that probate
referees should not be involved in the appraisal of publicly traded
stock at all. About two-thirds of the probate lawyers, as well as
state and 1local bar asscciations, ©believe that the personal
representative--not the probate referee--should wvalue stock listed on
the established stock exchanges.




C

Appraisal of stock is a pivotal matter for the whole probate
referee system. The Commission has taken the position that the probate
referee system should be preserved. {(This position was certainly
influenced by your strong presentation to the Commission a few years
ago through your assistant Mark Harris to the effect that the system
not be harmed.) In order to preserve the system it is necessary to
keep referee appraisal of stock so that the referee fee base will be
adequate. The $250 cap is an important safety valve. It will impact
the referee only in the rare large estate having in excess of $250,000
of publicly traded stock, but it will avoid the outrageous windfall
cage that causes concern about the whole system.

Modification of waiver procedure. ‘A Committee amendment, offered

at the request of the California Probate Referees Association, was
adopted at the March 2 hearing to requlre appointment of a referee to
receive notice of a waiver petition where the estate includes real
property. The referee appointed to receive notice would thereafter be
precluded from appraising the estate.

Perhaps the most important safety valve for the system is the
ability to waive appointment of a probate referee In cases where
referee eappralsal is unnecessary and the personal representative
demonstrates this to the court. The waiver procedure goes to the heart
of the probate referee system in that it enables us to justify imposing
a referee appraisal on eévery estate in the first instance. But
appointment of a referee for the sole purpose of receiving notice and
objecting to the walver may destroy the effectiveness of the waiver
procedure, The cost of litigating a contested waiver will make it
impractical for the personal representative to pursue the matter in all
but the most unusual cases. The amendment requiring appeintment of a
referee to receive notice calls into question the basic structure of
the probate referee system.

This samendment was strongly opposed by representatives of the
state and local bar associations present at the March 10-11 Commission
peeting. They believe that the amendment would change the mnature of
the relationship between the attorney and probate referee from a
cooperative one to an adversary one.

Congolidation of inventory and appraisal in one document, A
Committee smendment, offered at the request of the California Probate
Referees Association, was adopted at the March 2 hearing to consolidate
the inventory and appraisal in a single document.

The Commission’s proposal to split the inventory and appraisal
into two documents is designed to solve a very real problem that exists
in estate administration. Existing law reguires the inventory and
appralsal to be filed in three months, which may be adequate for
preparing an 1inventory ©but not necessarily for an appraisal,
particularly where a federal estate tax return is involved. Freeing
the appraisal from the inventory enables us to move the probate along
expediticusly by adhering to the three-month inventory, without
restricting the additional time needed for an appraisal in appropriate




Rewnr

cagea. This proposal does not directly involve the probate referee
gystem so much as it is a needed reform in probate administration,
strongly supported by the practicing bar,

The Commission understands that scme compromise is necessary in
the 1legislative process, but 18 seriously concerned that these
amendments destroy the balance the Commission had built into 1its
probate referee recommendations, Of the 10 separate Commission
recommendations on probate law contained 1in AB 2841, the
recommendations relating to probate referees have consumed by far the
greatest amount of Commission time and attention, These
recommendations have been carefully worked out 1in numerous drafts and
meetings over a period of several years, with the probate referees in
full attendance and participating at every meeting, as well as the
probate sections of the State Bar, the Los Angeles County Bar, and the

.Beverly Hills Bar assoclations. The probate referee recommendations

were also the subject of an extensive survey of hundreds of lawyers,
Judges, and others in the probate field, and were also reviewed and
revised in light of the comments of numerous probate specialists around
the state.

The concerns of the Commission and the representatives of the
probate bar with the amendments made in the Judiciary Committee are
quite serious and go to the core of the Commission's recommendations on
these matters. Because of depth of its concerns, the Commission
respectfully requests that you remove the probate referee and inventory
and appraisal provisions in toto from AB 2841. This will simply leave
existing law as it now stands, and will ensure that an unbalanced. bill
is not enacted Into law. It will also give the Commission and the
probate bar an opportunity to further study these issues in light of
the Assemhly Judiciary Committee actions.

Sh;cerely ’

Ann E. Stedden
Chairperson
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STATE CamrTon
. PO, BOK p42849
. SACRAMENTO. CA 94249-0001
CALIFORNIA LEGISLATURE TELEPHONE: (916 4454580
STAFF
- ..-j\ﬂﬁzndﬂ{!qﬁﬂnnnﬂiﬂf N _ VALERIE D.LEWIS
' . T
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PHLLIP ISENBERG S . CHAIRMAN - gk & COUNSEL
PATRICK JOHNSTOM . . ) .
T LESUE I MYRTIS BROWN
SuNMY MOUONMIER N o COMMITTEE SECRETARY
LAREY STIRLING -t
. MAINE WATERS ’ o SUSCOMMITTEE OM
ADMINISTRATION OF JUSTICE
10O J STREET. FIFTH FLOOR
April 15, 1988 ' SACRAMENTO. CA 95814
’ LLOYD CONNELLY
STAEF
Ann Stodden " ‘%ESE“
Chairperson ROSEMARY SANCHEZ
California Law Revision Commission SECRETANY

4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303~4739

RE: Assembly Bill 2841 - Probate Referees
Dear Chairperson Stodden:

Thank you for your letter dated March 17, 1988, regarding the
anmendments made on March 2, 1988, to AB 2841.

Please be advised that I am not free to unilaterally remove these
amendments which were adeopted by the Assembly Committee on
Judiciary on March 2, 1988. However they may be removed by the
Senate Committee on Judiciary, to which you may address your
concerns. In the alternative, if these amended provisions go to
the heart of this bill, you may want to consider dropping it and
reintroducing it next year.

Sincerely,

ELIHU M, HARRIS

EMH:DMD: mea

cc: John DeMoully v
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GRAY DAVIS
@ondraoller of the SState of alifornia

P.O. BOX 842850
SACRAMENTO, CA 24250-0001
(916 y445-7940
March 29, 1988

Mr. Nathaniel Sterling

California Law Revision Commission
4000 Middlefield R4A., Rm. D-2

Palo Alto, CA 94303

Dear Mr, Sterling:

This is in reference to our telephone conversation
yesterday regarding A.B, 2841 (Harris).

As discussed with you, the Contrcller's Office is concerned
with the revisions made in provisions pertaining to Probate
Referees in proposed Probate Code Sections 400 to 406,
commencing at page 32 of the amended bill. The existing
provisions of law are contained in Probate Code Sections 1300,
et seq.

Under subsection (b) of Section 1308, the Controller

presently has the authority tc remove at his pleasure within

any one year "at least one probate referee, but not more than
10 percent of the probate referees in any one county." Since
its enactment in 1970 in Revenue and Taxation Code Section
14773, this provision has been interpreted as allowing the
Contreoller the discretion of removing at least one referee per
county, or up to 10% of the referees in counties having 20 or
more referees (Los Angeles County).

This discretionary authority has been used in instances
where the Controcller believed that removal of a referee was in
the best interest of the program but, under the particular
circumstances, he did not feel that it was appropriate to
remove the individual under subsection (a) of Probate Code
Section 1308 for "noncompliances with any standard of training,

performance or ethics." One referee, for example, was removed
in 1986 and one in 1988 under the discretionary provision.
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While this provision is not used often, we believe it is
important to the integrity of the referee system for the
Controller to have such authority. For this reason, the
Controller's Office would oppose any substantive change of the
law in this regard. Accordingly, we request that the following
be added to proposed Section 404 (page 34 of the amended bill):

(¢) Notwithstanding the provisions of
subdivision (b), within any one year the Controller
may alsc remove, at his pleasure, at least one probate
referee, but not more than 1C percent of the probate
referees in any one county.

In addition to the above, we also reguest that you consider
several other technical amendments to the probate referee
sections:

{1) On page 33, line 2, delete "administered by the State
Personnel Beard".

On padge 33, lines 13-14, delete "the State Personnel
Board", and substitute: "another agency".

On page 33, lines 22-23, delete "by the State
Personnel Bopard®.

On page 33, line 24, delete "State Personnel Board"”,
and substitute: "agency administering the
examination".

These changes result from the fact the State Personnel

Board no longer administers examinations. Presently,
we contract for the examination to be administered by
Cooperative Personnel Services which is an agency set
up through a joint powers arrangement.

(2) On page 34, line 35, after the word "service",
insert: "for any campaign"

This reference to any campaign is in the existing
law. I don't know why it was deleted in your
revision; however, the deletion may suggest that a
substantive change was intended. We are not aware of
any problem arising under the existing language since
its enactment 18 vears ago. ©On the other hand, we
don't know what gquestions might arise with your
revision. For example, would appraising a piece of
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property as an accommodation to this office be a
"contribution™ to the office of Controller?

During our conversation, you indicated that there should be
no problem in including the 10% removal provision and the other
technical amendments in the bill. 1If, however, there may be
some question or opposition by the Commission to these changes,
I woulc appreciate your notifying me as soon as possible so
that we might consider other alternatives.

Again, I regret that there might have been a breakdown in
communications on this bill between our two agencies. If any
matters should arise which you believe may involve the
Controller's QOffice, please let me know and I will make sure
that you receive a response.

Thank you for your cooperation.

Very truly yours,

GRAY DAVIS, STATE CONTROLLER

Deputy Controller
LEG:4f

TP N R e ey . e dmig e vy A gt b i

Bt




" Memo 88-31

Clhuer .
. KEATH BMLTER, Sen Banciics
¥uie- Ll
AW IN D GOLDRING, L Angelts

dianry
KATHRYN A BALLSUN, Lar Angeler
HEAMIONE X. BROWN, Las Angric
THEQOCQRE ]. CRANSTON, La folle
LLOYD W, HOMER, Campielf

EXHIBIT 4

ESTATE PLANNING, TRUST AND

" PROBATE LAW SECTION
THE STATE BAR OF CALIFORNIA

Study L-2009%

Ewcutivs Commitin
D. KEITH BILTER, San Fasrics
OWEN G. FIORE, San_fow
_ IRWIN D GOLDRING, La Angels
JOHN A. GROMALA, Ewwela
LYNN P. HART, San Francisor
ANNE K. HILKER, Ls Angris
WILLIAM L. HOISINGTON, Sea Francisce
BEATRICE LAIDLEY-LAWSON, Lor Angeler

KENNETH M. KLUG, Frma
. JAMES C. OPEL, Lar Auprles ‘
LEONARD W. POLLARD, T, Sex Dicge

&

=D 3 R
B s SCHMIDT, Gt Mo 555 FRANKLIN STREET BRUCES ROSS L
G A vt SAN FRANCISCO, CA 94102-4498 ANN E. STODDEN, Lov Angeler

2 ’ (415) 561-6200 JANET L. WRIGHT, o

. Ao ‘
PRES ZABLAN-SOBERODN, Sax Froncisos

April 4, 1988

Mr. John H. DeMoully TX Taw mrv. CoMrN
Executive Director

California Law Revision Commission APR 05 1988
4000 Middlefield Road, Room D-2

Palo Alto, CA G4303 gecerved

Re: AB 2841 {(Partial)

Dear John:

JAY ROSS MacMAHON, Sen Rafasl
VALERIE ] MERRITT, Las Angeicr
BARBARA J. MILLER, Cakiand

I have enclosed a copy of Anne Hilker's technical report on AB

2841.. The report tepresents the opinions of the author only.
Executive Committee has not reviewed the report.

assist in the technical and substantive review of those sections
involved.

The
The report is to

JVQ/hl

Encls.

cc: Chuck Collier
Keith Bilter
Irv Goldring

Jim Opel
Jim Devine
Ted Cranston

Yalerie Merritt
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March 30, 1988 Reply to:

Anne K. Hilker, Esq.

Gibson, Dunn & Crutcher
333 South Grand Avenue
Los Angeles, CA 90071

James V. Quillinan, Esgq.

Diemer, Schneider, Luce
& Quillinan

444 Castro Street

Suite 900 .

Mountain View, California 94041

Line by Line of Draft Version of

AB 2841

Re:

Dear Jim:

I have reviewed the draft of AB 2841, pages 77 to
11), with respect to our line-by-line comments prepared in
November of 1987. I have not been able to review whether
our requested changes to the legislative comments have
been incorporated. However, almost all of our changes
have been included with respect to the statute, and I will
note here only the exceptions:

1. For section B000, we requested that the

‘second sentence ¢of subparagraph (b) have its own section,

to be headed "Effect of Loss of Will on Petition for
Probate.” This was not included. However, I do not see
it as a major difficulty. '

2, An item about which I think we should be
concerned is the failure in Section 8270 to include a
cross reference to Section 8225 with respect to the date
of the entry of the minute order. Section B270 contains
the period of the running of the will contest. Without at
least a cross reference or cther emphasis, the fact that
the date of the entry of the minute order may differ from
the entry of the court order may continue to be a trap.

e m— ﬂﬂwvn.wme-,ﬂhﬁ o e e me -
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3. We had earlier asked for use of residence
instead of domicile within the jurisdictional sections.
The new sections retain both concepts. Since we have
lived with this for some time, I do not think this is a
significant problem.

4. In Secticn B466, we had asked that the
secticn preserve the pricrity of a relative who is also a
creditor. This was not picked up, but again may not be a
substantial problem.

Respectfully submitted,

Anne K. Hilker
Captain, Team 3

cc: D. Keith Bilter, Esqg.
Irwin D. Goldring, Esq.
Charles G. Schulz, Esq.
Leonard W. Pollard, II, Esq.
H. Neal Wells, Esq.
John A. Gromala, Esq.
James C., Opel, Esqg.
James D. Devine, Esqg.
Theodore J. Cranston, Esq.
Hermione K. Brown, Esqg.
Valerie J. Merritt, Esqg.
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Mr. John H. DeMoully
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‘California Law Revision Commission _ TYRIALL

4000 Middlefield Road, Room D-2
Palo Alto, CA 94303

Re: AB 2841 (Partial)

Dear John:

I have enclosed a copy of Charles Schulz's, a member of Team 3,
technical report on AB 2841. The report represents the opinions of
the author only. The Executive Committee has not reviewed the
report. The report is to assist in the technical and substantive
review of those sections involved.

grney at Law

JvQ/hl _

Encls. :

cc: Chuck Collier Jim Opel Valerie Merritt
Keith Bilter Jim Devine
Irv Goldring Ted Cranston
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April 1, 1988

James B. Quillinan, Esg.

Diemer, Schneider, Luce & Quillinan
444 Castroc Street, Suite 900
Mountain View, CA 94041

Re: Line by Line of Draft Version of AB 2841

Dear Jim:

Having received Ann Hilker's letter to you, March 30, 1988, and
not knowing how much of this has already been covered, I am
writing just to you and her with some of my own cbservations.

I am referring to the March 15, 1988 version of AB 2841.

1. Section 7660(b). The way this sentence reads, it is
unclear whether there are three separate situations in which
summary disposition may be made (no will, will does not name an
executor, or named executor refuses to act) or whether the last
two "if" clauses modify the situation in which a will exists.

2. Section 7664 states that a person to whom property is
summarily distributed is personally liable for the unsecured
debts of the decedent. But section 7662 directs the Public
Administrator to pay claims presented before distributing the
decedent's property. Why should personal liability continue to
the distributees? This sounds like a mini-probate without the
normal protections. Probably, the creditor would be unsuccessful
in pursuing a claim part of which (or perhaps all of which) had
already been paid by the Public Administrator, but some collec-
ticn bureaus are guite aggressive.

3. Section B002(b) (1) refers to attaching a typed copy of a
holographic will. What about a will which is handwritten but
witnessed? I sometimes have to do this, in emergency situations.
Would it be better to refer to a will in which substantial
portions are in handwriting, as well as a holographic will?

4, Section 8252(a). In line 30, I suggest the word "will"
be added so that the line will read "shall be determined first
whether the later will is entitled teo probate".
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5. Section 8401(a). "Appointment" is misspelled in line 32.

6. Section 8404(c). Does this change indicate that the
comma has been removed after the word "is"?

7. Section 8482(a)(3}). The guestion is whether the
estimated value of the decedent's interest in real property, for
bonding purposes under IAEA, should be the net or gross value of
the decedent's interest? Probate Code § 10453(a), effective July
1, 1988, uses the concept "estimated net proceeds of the real
_property authorized to be sold under this part". T prefer the
concept of "estimated net proceeds" because it is simpler to
calculate: estimated value less encumbrances. However, the
current law for bonds, I believe, is-that—the court generally
_considers gross values. The only exception which is creeping
into the law has to do with the setting of bond for representa-
tives who have the power to sell real property without going
through the court confirmation process.

Sincerely,

CHARLES G. SCHULZ
CGS:bh

cc: Ann K. Hilker, Esq.
Gibson, Dunn & Crutcher
333 South Grand Avenue
Los Angeles, CA 90071
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