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Memorandum 88-8

Subject: Study L-2009 - AB 2841 (1988 Probate Leglslation——proposed
changes)

Assembly Bill 2841 (Harris) is the Commission's main probate bill
for 1988. The staff plans to amend the bill to correct numerous
typographical errors in the bill as introduced, as well as to make
substantive changes approved by the Commission at the January meeting.
The Commission needs to review the matters set out in this memorandum
to determine whether further revisions should be made. The staff will
write supplementary memoranda as other issues arise.

Priority fer Appointment as Administrator With the Will Annexed

At the January 1988 meeting the Commission considered whether a
person named in the will should have priority for appointment as
administrator with the will anmexed in cases where a person not named
in the will 1s entitled to a greater share of the estate either as an
omitted helr or as an intestate heir. The Commission asked the staff
to draft a narrowly drawn standard that would allow the court in an
appropriate case to vary from the rule that a person who takes under
the will has priority over one who does not. The staff recommends the
following:

8441. {a) Except as provided 1in subdivision (b),
persons and their nominees are entitled to appointment as
administrater with the will anmnexed in the same order of
priority as for appointment of an administrator.

{b) A person who takes under the will has priority over

clrcumstances. A person who takes more than 50 percent of |
the wvalue of the estate under the will o¢r the person’s
nominee, or the nominee of several persons who together take
more than 50 percent of the value of the estate under the
will, has priority over other persons who take under the will.
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Political Activities of Probate Referees

The Commission at the January meeting discussed at some length the
ambiguities found in the existing statute (continued in the
Commission's recommendation) governing political activities by probate
referees. The Commission requested the staff to work over the draft
for clarity without altering policy. The staff suggests the following

revizsions.

406. {(a) A-probate-refereey,—or—-any--pergson—who—is—anl|
applieant—-for —or-seeking—appeintment or reappointment-to—set|
a8—a—probate-—-refereey——shall—-noty-direetly —or——indireectly;|
selie—iey-—-ree«e-ivﬁ -or -eone*i—buee—,——of—he 4n—eny—mennef—invelvedl

3 I ged in soliciting,l
receiving, or contributing, any of the following.

(1) Any assessment, subscription, or contribution to any
party, Iincumbent, committee, or candidate exzceeding two
hundred dollars ($200) in any one galendar vear for anyl
partisan public coffice of this state,

(2) An assessment, subscription, contribution, or
political service Jp_apy apgount for the office of Statel
Controller in-ary—amounty-Rotwithstanding-paragraph-{13. |

€b3—A-violation-of-subdivision-{a}-is-a-—miesdemeanory—and|
the——8tate——GContreoller——shall—revoke--the——appointment——of——al
probate-referee-who—vielates-subdivisien-{a}. |

£e3 (b) Upon a person's applicatien for appointment as al
probate referee, and thereafter amnually 1n Japuarv of eachl
year during the person’s eligibility for appointment, duringl
the person's tenure as a probate referee, and during the
perscn's eligibility for reappointment, the person shall file
with the State Controller a verified statement indicating
whether the person has done— eag—-a-e-t -deee*—:l—bed——i-n eubd—i#—ie—ionl
taytly——er—{a)(2) glga
during the preceding swe—yeaf peried_tm_w I

€4 {c¢) The State Controller may not appeint orl
reappoint as a probate referee any perscn who, within the
two-year——-perisd--preceding —the-—date-—of-—-the —appointment——or|
reappointments— —-v-iro-]r&t-ee-—-anar-—-prev-i«a—ien———ef——-t—h—ie——-eeeeion|
preceding two calendar vears Raged
political activity, and any such appointment or reappointmentl
is void and shall be revoked.

ggm However, all acts not otherwise invalid performedl
by the person before revocation of the person's appointment
are valid.




Comment. Subdivisions (a) and €¢b3 (d) of Section 406l
restate former Section 1311, with the addition of references
to incumbency, reappointment, and committees, and the
deletion of references to campailgns_gng : -

apply to the State Controller, solicitation, recelpt, eor
contribution of any amount to a State Controller campalgn is
absolutely prohibited by paragraph {a){2}.

Subdivision <£{e3 (p) 1is new. It 1s intended tol
facilitate compliance with the other requirements of this
section.

Subdivision {d) (g} restates former Section 1312, withl
the added requirement of removal from office. The formerl|
transitional provision is omiEEed becauge— 4£—HH&—§HP—10EEEf|
REeceaBary :

7 ¥ - M- MR 13 PRt J |

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary




