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Memcrandum B7-105
Subject: Study L-707 - Misuse of Conservatorship Funds

Misuse by conservators of conservatorship funds has been reported
in the Wall Street Journal (Exhibit 1) and Sacramento Bee {(Exhibit 2).
These articles inspired Judge Ross Tharp of San Diego to inquire about
recent legislation on the subject (Exhibit 3), and two legislators who
received letters from Judge Tharp to suggest the Law Revision
Commission look into the matter (Exhibits 5 and 6).

The articles report misuse of funds both by "family" conservators
who serve for one conservatee only, and by professional conservators
who gerve for many conservatees, Professional conservatorship agencies
may be either for profit or not for profit, The agencies for profit
that were interviewed declined to discuss how much money they make, but
non-profit agencies often need donations te stay aflocat. Fees of the
twe kinds of agencies are comparable,

According to the Bee article, Probate Judge Rex Victor in S5San
Bernardino County is considering (1) ordering a proposed conservator to
disclose whether he or she has other conservatees, and (2) having the
court investigator conduct an annual audit of professional conservators.

Not all the publicity has been unfavorable, however. Eighteen
Santa Clara County attorneys Joined in a letter to the San Jose Mercury
News (Exhibit 4) defending the present conservatorship system. The
letter noted that court Investigators do act as "watchdogs over
conservators,"

The staff phoned Judge Tharp to discuss his letter. He said
although he inquired about 1licensing of conservators, he did not
advocate licensing. He said ©bonding companies screen propoesed
conservators before bonding. He thinks the present system is good. He
thinks it needs tightening wup, but has no specific suggestions. The
staff asked him to let us know if specific suggestions come to mind.

1977 CONSERVATORSHIP REFORMS
Some of the reported abuses occurred before 1977 when California

tightened wup its conservatorship procedures, Present law has the




following safeguards:

{1) Ordinarily the proposed conservatee must be present at the
hearing to establish the conservatorship. Preb. Code § 1825.

(2) If the proposed conservatee is umable or unwilling to attend
the hearing, a court investigator must visit the proposed conservatee
and report to the court. Id. § 1826. (HWo investigation 1s made if the
proposed conservatee will be at the hearing; in that case, the court
advises the conservatee of his or her rights, and asks for his or her
opinion about appointment of the proposed conservator. Id. § 1828.)

(3) The proposed conservatee has a right to private or appointed
counsel. Id. § 1471.

(4) In selecting a conservator, some weight 1s given to the
preference of the proposed conservatee: If the proposed conservatee
has sufficient capacity to form an intelligent preference, he or she
may nominate a conservator; the court must appoint the nominee unless
the court finds that is not in the bhest interests of the proposed
conservatee. Id. § 1810. If the court 1investigator visits the
proposed conservatee, the court investigator must determine whether the
proposed conservatee objects to the proposed conservator or prefers
another person to act as conservator, Id. § 1826.

(5) The court must review the conservatorship one year after
appointment of the conservator and bilemnnially therafter. Id. § 1850.
The ecourt investigator must wisit the conservatee, determine whether
the conservator 1s acting in the best interests of the conservatee, and
report to the court. Id. § 1851. The statewlde average cost per
investigation i= assessed against the conservatorship estate, but is
not collected until the conservatorship is terminated. Id. § 1851.5.

SUITABILITY OF PROPOSED CONSERVATOR

There are no minimum reguirements for a proposed conservator.
Selection of a conservater is "solely in the discretion of the court,"”
but the court "is to be gulded by what appears to be for the best
interests of the proposed conservatee." Id. § 1812,

Aside from the gquestion of the proposed conservatee's preference,
the court investigator makes nce independent determination of who should
be appeinted conservator. The Probate Code does not require that the

court investigator wvisit or Interview the proposed conservator. The



court investigator’s report dees not address the proposed conservator’s
suitability as a fiduclary.

However, there 18 precedent for the court Iinvestigator to
investigate the fiducliary in twe analogous situations: Some local
court rules provide that, on the review that occurs periodically after
the conservatorship 1s established, the court 1nvestigator shall
interview the conservator and examine conservatorship records and
assets, E.g., Probate Policy Memorandum, San Bernardino County § 1503
(revised Aug. 13, 1985). When guardianship of the person of a minor (a
child custody proceeding} 1is proposed, the investigation and report
must address the "social history" of the proposed guardian. Prob. Code
§ 1513. The statewide average cost per investigation iz assessed to
the minor's parents, guardian, or guardianship estate. 71d. § 1513.1.
No similar investigation is made of a proposed guardian of the estate.

POLICY OPTIONS

Disclosure cof Professional Status in Conservatorship Petition

The law could require conservatorship petitions te disclose
whether the propeosed conservator has other conservatees., This is
similar to the suggestion made by Judge Victor, and would alert the
court and others that the proposed conservator may be in the
conservatorship business. This could invite closer scrutiny of the
propesed conservator, and would entail minimal cost to implement.

Court Investigator's Recommendation re Suitability

The law could permit the court to require the court investigator
to interview the proposed conservator and make a recommendation on his
or her suitabllity. In most cases a court investigator's report is not
required, because the proposed conservatee is present in court and the
Judge asks the questions that the investigator would have asked. See
Prob. GCode §§ 1825, 1826, 1828. If the court may require the
investigator to interview the proposed conservatee in all cases,
whether or not the proposed conservatee will be present in court,
gsignificant costs may be added to conservatorship proceedings.

The benefit of a report by the court investigator may be minimal,
assuming that most conservators are bonded. Bond is reguired unless
the court dispenses with it for one of the following reasons: (1) bond

is waived by the conservatee having capacity to do s0; (2) the estate




value (exclusive of the conservatee's residence) is less than $5,000,
monthly Income {exclusive of public benefit payments) 1s less than
$300, and all income, if not retained, 1s spent for the benefit of the
conservatee; or (3) if the estate is deposited in a financial
institution subject te withdrawal only upon court order. Id. §§ 2320,
2321, 2323, 2328.

Statutery Statement of Conservator's Duties

Some of the problems reported in the newspaper articles appear to
be due to the conservator's ignorance of his or her duties. The law
could contain a statement of the duties of a conservator of the estate,
analogous to the statement the Commission is proposing for personal
representatives (proposed Section 8404 in the Commission's 1988 probate
bill)., A draft of such a statement is attached to this Memorandum as
Exhibit 7.

At present, 1local court rules iIin two counties prescribe a
gtatement of the conservator's duties, Contra Costa County Probate
Policy Manual, exhibit B; Santa Clara County Probate Rules, appendix.
Also, the C.E.B. book on conservatorships recommends that if the court
does not send a letter tc the conservator outlining the duties of the
office, the attorney representing the conservator should do so. A form
letter is suggested in the book., W. Johnstome, G. Zillgitt & S. House,
California Conservatorships § 4.70, at 214-16 {Cal. Cont. Ed. Bar, 2d
ed, 1983). So presumably this 1s already being widely done 1in
practice. A statewide enactment would bring uniformity to this
practice, and the cost would be minimal.

Licensing of Professional Conservators

The law could require state licensing of professional conservators
—— those who have more than a specified number of conservatees. The
staff does not favor licensing, because it is expensive and requires a
state bureaucracy to administer. The benefits of 1licensing are
marginal, since the court investigator already reviews conservatorships
biennially, Anything that adds to the cost of conservatorship merely
increases the tendency to use alternatives to conservatorship, such as

the durable power of attorney and inter vivos trusts.



Application to Guardianships

If any of the foregoing are to be recommended, should a similar
recommendation be made for guardianships? Since guardianships are for
minors, the amount of wealth administered in guardianship estates may
be small compared to conservatorships., If sco, misuse of funds would
appear to be a less sericus problem in guardianships than in
conservatorships. The principles are the same 1In the two types of

proceedings, however.

Respectfully submitted,

Robert J. Murphy III1
Staff Counsel
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Lourts dee lviore Histates viisused “7

By Staruzy Pevn
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Revia Karl, » frail, B4-vezr-old woman,
-is NHving her last years in a psychotic haze
in &n Inglewsad; Calf., bospital. “She bas
,mlmwledzeo!whuhmm"aysa
bespital spokesman,

&sbedoem&hwthﬂ..her:ﬂm
' Jerry ML Karl, Tan through most of her
275,000 In assets after a court appointsd
bim ber conservator. Mr. Karl wasnt
*] charged with any wrongdoing, although he
‘l-was replaced as conservator last vear. *I
screwed Mp MY granima’s estate,” con-
cedes Mr. Kar), 36, a former mathematics
gcher “J'reﬁvedmhermcyhrthe

Two

inply common. Judpges around the country
say they're finding a rise in the misuse of
esiale money by conservators, Rlso some-
times called puardians. whe are appointed
by a court 1o manage the money of elderly
acd mentally il pecple. “There are more
and more elderly pegpie,” says Miamj Cir-
cuit Court Judge Francls Christie. “A lot
of them "have money. More people are
ueahngmmnﬂlun}bmusethmsm
to be Stolen.” -

tbeirsemes.mappoin:edbymuomng
1m1tba:lniendorrelanvgisunﬂt

mento, Calif, says that, lacking opposition,
the petition is usually granted “H there's
1 peihing hlatant about (the petiticner's) he-

1 havior in court and nothing to show he's in-
{wolved in a conflict of Interest ™

hushand, spent £80.000 of his funds on her
son's business. Such cases rarely receive
much publicity, but one involving New
“York real estate broker John Zaccare last
year did Mr. Zacearu, husband of Demo-
cratic -vice presidential candidate Geral-
dine Ferraro, had borrowed 3175000 from

Stoﬂesnketbismbecmnmgm

Ef g

ﬁh:ﬁmsandﬂﬂklfmm 52Yys
John Mills, president of Planned Protec-
tive Services Inc., Los Angeles, a nonprofit
firm that acts as professional conservators
for the elderly. “There are peopie lying in
wait _for the old to become senlis g0 they
can take them over. Their attiinds $5, 'I'l
krmwthemmey:mmu.‘hnw

- don't™

hmlmmhm
ulation wre proceeds from real esiate,
which has sharply

appreciated post-yrar
says Robert Bpaak; Mtdm:
mmmmamn pat

geles,
wmmmm
il e B 2
vanced age and iack of -comprehension
make some of them poor witnesses, Many
couris are satictied with the often-Yroited

xmwwmm ; .

A typical ward of the court is John A.

Bnrd,a'wmd Warnmhlmln-

NSERVATORS who

misuse estate money

a:e::wehrprneecuuut .
Victims areoften - -

unmﬁlhng1n;nisschaxges
and their advanced age

!
:
i
:
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s
: §§§
Eéé

g

é

| makes some of them poor L

By Those AssignedtoGuard Them

grl!y unthl:uptnm'lm‘twmm
his brother Jimmy was bamed temporary
malm'smmlur:hm

year. A Los Abpeles court appointed
Jimmy aiter Larry's cocviction, which dras -

later reversed, for contempt of coartina |
Camumhu;e.hrrymmjnﬂm&e

bearing on the conservazorship took plice,
mmsmumm_
“htnmhu'dispw. umnnem'

oxse

280, the 3140 million dstate of Los Angeles
veal ‘estate develiper Ben Weingurt was
into ‘without hix press
=noe in vourt. Mr.' disd in 1980wt

-the nge of 22, bt his friend and Hvedn

atﬂ!mnlm,-ldoctm'nupurtnﬂh

eifect, that Mr. ‘Weingart's well-baing

<would be impaived if he attended bearings-

- the petition. The three associates, whe ,

wrere financially tndebied to Mr. Weingar:,
permnun

. Npere appainted m '
RVelative Exe’ _
. Afterir. wdnnn:mmmm-
mmmmmrs otfice in-
westigated the . Then-issis™
tant chisf deputy Richard A Moss Toumd
o evidence of But in a report,
laenidheﬁmd the‘nhhw

. “Bometimes memtnrs simply ek
the savvy {0 oversee an estate, Neariy al!
«of Regina Aberson’s $£250,000 was wasted in

shenson, “to use ordinary care and dibi-
grence”’ as conservator, according to sttor-
‘mey Stephen B. Rykof! in a report to Supe-
rior Court in Los Angeles. Mr. Rykoff, who
Tepresents the etiate’s new conservator,
‘says Mrs. Hershenson, with eourt ap-
proval, had tmmed over her Inother's

. fnobey to & stockbroker to put into Jow-risk
investments.

lnﬂﬂd.tbeimkerudm
mnoney o trade optices, ©
Mrs. &rme_nlunmrepheadlsm-
servator iast November, Her mother's es-
company. e amodmi _probab
s amount . bog
through pegligence, incloding $4,600 that
Mrs. Hersbhenson herself withdrew withol

=1 3. Afmr Lleesbhosea e

]
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Guardians in growing, unreguiated field

Georpe Garties
Eleiuel:lg Prems

Californila, home to thousands of

' petirees who Rave pulled vp roots
- and moved far from family, Is &

proving ground for a asw kind of

who are no longer able,

Professional guardiaas are setling
up shop in sma!l bul growing num-
bers, seeking cour! appointments as
surrogate family for elderiy people

e _Infaling health,

An Assoclated Prm sludy found
that some of those most feamiliar
with conservatorship of the elderly
are worried about the polential for
abuse by these new entrepreneurial
guardians.

But oibers say they bring new

standsrds of care and much needed

professionalitm to a task tredificnak
ly — and not always honestly — hag-
dled by Iemily, friends, lawyers and
bank trust ctiicers.

The AP study, part of & nationwide
effort, is based on court records and
Interviews with dozens of experts on
guargianship, celled coaservator-
ship in Califcrnie,

Some 30,000 Californians have
conservaters who act on court au-
thority to run their wards' lives, de-
ciding where they wiil live, how they
will spend thelr money and in some
cases even what medical care they
should receive.

The professional conservatars
usually are cslled in when relatives

"ot friends are uravallable or unable

to care for an pging person, or when
the family is gquarreling over who

_ should contro! Grandma's money.

Often the trigger Is a medical
emergeacy, &5 In the case of a #4-
year-0ld Los Angeles man who end-
ed up In the care of 2 non-profit con-
servator called Life Services afiera
visit to a hospitel emergency room.

Life Services’ Wanda Sawyers
says she found the man end his wife

-had been jiving in a squalid epart-

ment, malnourished, with bills piling
up. Sawyers moved the couple io 8
norsing home, where the wife died,
bul eventually the man improved
enough te move fo a boarding home
for the elderly.

business: -Running the jives of those ——wiip uced clothes.

- His only Inrome Is from Social Se-
curlly and Mecdi-Cal, and thst just
about covers the 500 to S600 &
month bitl for the board-and-care
home. Sawyers and her steff dole put
the remalning $35 a8 month for toflet-
riss end sundries and outfit the man

Study L-707

& growing business. The operators of
non-profil ageacies szid they need
dopations to stay afloat.

For tbe money, p privale conser-
vetor's ward epp2ars more likelv to
remaln in bis or iier own bome than

one who ends up being cared for by

Someone from Life Sarvices visits
him and the rest of the compeny’s
100 wards once a wesk, checking on
cere, giving them £n allowance and
delivering monthly gifis such &5 can-
Y. | A

1he public guardian,
Professionals report keeping ane-
quarier to one-third of their wards at
home, the rest In pursing homes; it's
extremely rare for & werd of a pub-
lic guardian to be anywhere bul an

- fastitution, - — - .

"If they n=ed surgery, we're there
when they go In; we're there when
they come olll,” Sawyers says.

But that kind of attention doesn™
come cheaply. Life Services gets §65
to $70 en hour lao courtapproved
fees from the estates of most wards.

‘The §4-yrar-old, however, Is & “be-
neficenl case,” meaning he pays no
fee because he dossn’'t have the
money. Life Services and other nen-
profit conservatorship groups solicit
donations to underwriie these cases,

Los Angeles County, with 10,000
active conservatorships, has two
non-profit gpuardian groups, includ-
Ing Life Services, plus & for-profil
partnership and several Individuals
who make their living -as conserva-
tors.

Individual conservators, or fidu-
claries, appear to predominaie in
San Frencisco and other populous
areas of the state. )

In San Diego, there's ever a nighl
class for those who want to go Into
business as conservators.

Conservators who are willing to
discuss it say they charge between
$40and £70 an hour. -

But as conservator Judy Chinello
poinls out, the way hours are billed
hes as much effect on the bottom
line as the rale does. Chinelio, a pant-

ner in a for-profit group called.

Rurst, Chinells end Mandel, supeests

that bottom line price isa't pecessar- .

lly any lower for the ward of a non-

Some critics suggest professiona!
conservators exist only to serve
those with money,

“These peaple move in, take over
Iarge estates, go through the maney
and dump thein on the public guard-
ian's doorstep. Ii's 8 real prohlem,”
says Tekama Courty Public Guar,
{an Verdiae Duaham. who alse is

president of (he California State As-
socistion of Public Administrators,
Public Guardians and Public Conser-
valors.

“Myfesiing is that these things are
self-perpetuating,” says Jarmes Las-
par, supervising court investigator
dealing with conservatorship cases
in San Mateo Countv. “They have
overhead. One becomes proteclive
of one’s organization and its heeds,
rather than focusing on the individu-
al needs of its clients.”

Debru Dolch, a professional con-
servator in San Francisco, Tesponds:
*“There are people out there who wiil
think this is an easy way 0 miaae
money, and it's not. You have to be
willlng to make the commitmenl.
You have to be there 24 houts & day,
seven days a week for people.”

-~ . - -~ $ee GUARDIANS, page A4

profit conservaiorship group, which,
she points oul, has the same list of
expenses to meel.

None of the for-profit conserva-
tars Interviewed by the AP would
discuss how much money they
make, although Chinello calted hers

SACRAMENTO BEE
4/
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Gusardians

~1f B faTility 15 golng 10 refer

_ Centinued frem page A!{

Every professional conservator in-
terviewed denied abandoning wards
to the public guardian afier their es-
tates are exhausted by medics! and

top $2,000 & montb.

Supporting thet elaim is Jlona Bry-
man, chief deputy public guardian in
Los Angeles, who says she isn'i
aware of a large number of cases be-
ing dumped by private conservalors.

In any event, most of those cared
for by privaie conservators do have
money, at least (o start,

Judy Okonski, & partner in Oursell
Conservatorsaip Services in Orenge
County, says ber firm tries to gveid
wards who have less than $1%50,000.
Bul the partnership keeps caring for
their wards even afier the money's
gone, she says.

“There's a lot of things thal you
.could make = Jot more money Ai
-than thls," Okonski said. "All of &
sudden you find yoursel! doing fu-

perals gnd cleaning up bouses thal
haven't been touched for five years.”

James Mills of Planned Protective
Services, & nonprofit Los Angeles
fonservatorship operation with 200
wards, says he takes on charity
Tapex, but peeks out wards with mof-
4y as well. . L

nursing bome costs that can easily

Medi-Cal people, we hope they're go-
ing to refer peopie with money, 100,
$0 w¢ can stay afioar.” .

Same people worry thal theres

_wirtually no regulation of the busi-_

ness.

*] think by the nature of i, there’s
tke opportunity for greal abuse,”
said A. Rex Victor, a San Bernardino
County probaile judge. He worries
conservators might double-bill for
visiting more tban one ward at a
nursing home, spead wards' mone)y
on businesses connected with the
censervalor, or simply skip town
with their wards’' money.

Victor says he’s studying the possi-
billty of ordering those sseking ap-
printments as conservators to
disclose if they bhave other wards.
He's also researching tbe ldea of
baving court investigators eonducl
annual audits of professional conser-
vators.

The conservatorship business is
unregulated, except for the court su-
pervision that applies lo professional
and family conserveltors alike.

=Right row,” says Chinello, herself
a former deputy public guardian,
*anyone who wanis to announce
themselves &S 8 CONServaior can do
$0.” -

. L L
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Whe Superior Qourt
_OF THE -
gihdz:ﬂ'@hhﬁnnu: -
County CoumrTHOUSE - SaN Dizao 92101
CHAMBERS OF s - S o ] MAILING ADDRESS
DES G. THARP -l - - - ' : POST OFFICE BOX 2724

JUDBE

RGT/ &v

BAN DIEGD. CALIFORNIA SR112

ésébtember 22, 1987 ' D

Senator Wadie Deddeh
3048 State Capitol
Sacramento, CA 95814

W
Dear Sepater—Petdeh:

Attached pleasge find a copy of an article
which appeared in the Wall Street Journal a couple of
years ago concerning conservators who misuse estate
money. As Probate Judge of this Court, I am mindful of
the problem. : .

I am- writlng to inguire what, if any,
remedial legislation has been offered. or is in
process, to remgdy this situation or to set any minimum
requirements or licensing reguirements for conservators
and other fiduciaries. Please advise me of any
legislators, prwate individuals or groups who have
shown any lnterest in the subject.

‘I'hanlung you for your cooperatu}n, I remain,

Ver ily yours,

| - ROSS G. THARP | -

{T/Conser.Ltr).

Attachment _ B L SR '
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"‘sn 'I‘uesday. November3 1987 ® San]ose Mercury News

l..el:ters to the editor

B i)
° T

151

t__,.

As attorneys who collectively have

'handled dozens of conservatorships in

Santa Clara County, we find your As-

- gociated Press article of Sept. 20 on
. conservatorships and guardianships to

be subsfantially misleading as it re-
flects upon conservatorships in this

“In our experience court investiga-
tors and the judges handling the con-
servatorship calendar here are genu-
inely concerned with the welfare and

dignity of the proposed conservatees.
As an officer of the court, the court

- investigator regularly interviews all
~ conservatees to determine thei

peeds, desires and capabilities and
his or her findings to the judge.
mostmes,thecourtwﬂlpreserve

rights, encourage - mdgpendence and
protect conservatees’ rights to remain
in their homes uniess the facts pre-
sented to the court by all interested
parties dictate otherwise.

To suggest, ag the article does, that
the judge and court investigators rub-
ber-stamp any and all petitions for
conservatorships is not only inaecu-
rate but unfair to these individuals
and the tireless public service they
perform. The article implies that the
absence of argument at the court
hearings egquates with the casual
stripping of individual rights. In reali-

- ty, when the conservatorship is uncon-

tested, it is because the court investi-
gatorandthejudgehavealreadyde—
vatedhours investigation to the

T

' Conservatorship program works well here E

matter and have determined that a""

conservatorship is needed.
Therootofmanyahusesmcom-

vatorships lies in the moral shorteom-—

- ings of the conservatee’s family and

friends who usnally have pri-
ority to be selected as conservators:,
Court investigators serve an essential -
need in acting as watchdogs over con-"*
servators. Not all mothers and fathers _
are good parents, and not all children ~
or other relatives are good conserva--~
tors. Whether replacing them with *
public employees would prevent
abuses is debatable, and whether the
public would pay the cost is unknowm
— Robert E. Temmerman Jr. -~
and 17 others _
wt"l

-
it
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. STATE CAPITOL /’ ‘\‘ : ‘ _ LEADERSHIR
P.O. Box 942849 . . .
SACRAMENTO. CA 54249-0001 P . RULES COMMITTEE
D16 4482112 K _ ; :_‘\. l . ) JT. RULES COMMITTEE
5 f 552! 1 [ g POLICY COMMITTEES:
DISTRICT OFFICE ﬁ 4
3368 GOVERNOR DRIVE. SUITEC I m— . GOVERNMENTAL ORGAMITATION
San DiEco, CA 92122 ‘! I alt[nm latur JUupiciaRy
61913575775 J m %Btﬁ 2 VETERAMS' AFFAIRS
ﬂi E
' A -~ ’ " SUBCOMMITTEES:

ARTS AND ATHLETICS, CHAIR
AOMINISTRATION OF JUSTICE

MEMBER:

BLOCK GRAMT ADVISORY
COMMITTEE

JOINT COMMITTEE ON
THE ARTS

MOTION PICTURE COUNCIL

ARTS. TOURISM & CULTURAL
RESOQURCES - NCSL

WESTERN LEGISLATIVE
CONFERENCE

October 22, 1987

John H. DeMoully . ' : CA LAW REV. COMM'N

Executive Secretary

California Law Revision Commission _ 0CT 30 1987
4000 Middlefield Road, Room D-2 :

Palo Alto, CA 94303 SECLIVED

Dear Mr, DeMoully:

It is my understanding that the Law Revision Commission is
working on a complete revision of the Probate Code, and that
Assembly Bill 708 (Harris), which will become effective on
January 1, 1988, represents a portion of that effort.

Judge Ross Tharp of San Diego has sent me the enclosed clippings
with the suggestion that legislation may be necessary to protect
those who may not be able to take care of their own assets.

If you feel it appropriate, I would appreciate your sharing this
information with the members of the Commission. If they decide
that legislation is necessary, I would appreciate being given the
opportunity to carry it.

For a brighter fu -

Assembl , /75th District

cc: Hon. Ross Tharp
Judge of the Superior Court
San Diego County

Enclosures
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SACRAMENTO OFFICE _ ) : 7 ERTE T . COMMITTEES
‘Tﬁ"tmmﬂm . t i i o r‘ R, TRAMSPORTATION. CHAIRMAN
BACRRMENTO. CA 95814 ] . : : INSURANCE. CLAIMS AND
1916} 4456767 : CORPORATIONS. VICE CHARMAN
. . APPROPRIATIONS
J"'f i o BANKING AND COMMERCE

—sme=. (alifornia %tate %matz B

SELECT COMMITTEE ON BORDER

ENATO N ISSUES. DRUG TRAFFICKING
5 A R - AND CONTRABAND
- SELECT COMMITTEE OM THE
WADIE P. DEDDEH PACIAIC Rint
DISTRICT OFFICE SELECT COMMITTEE ON THi ]
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November 9, 1987

-Honorable Ross G. Tharp
Judge of the Superior Court
County Courthouse
San Diego, CA 92101

K

- Dear Judge Tharp &/l-—f.‘, o

-

Thank you for taking the time to inform me of your concern
regarding conservators who misuse estate money.

1 took the liberty of forwarding your letter with the
attached article to the Senate Judiciary Committee for their
review. According to committee records, there has not been any
Tegistationd introduced in the last two years that addresses the
appointment or qualifications of conservators.

- In light of the fact that nothing is being done legisla-
tively, 1 contacted Mr. John DeMoully, Executive Secretary to the
California Law Revision Commission. He informed me that the
Commission is currently requesting input from the State Bar's
probate attorneys. After rece1v1ng the information from the
State Bar, the Commission is planning on putting the issue of
conservators on the agenda of an upcoming meeting.

Please be assured that I w11T forward the Commission's
find1ngs to you.

Sincerely,

WADIE P. DEDDEH
Senator, 40th District

WPD:njp
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Exhibit 7

STATEMERT OF DUTIES AND LIABILITIES
OF CONSERVATOR OF THE ESTATE

Probate Code § 1831 (added), Statement of duties and liabilitieg of

conservator of the estate
SEC. . Section 1831 1s added to the Probate Code, to read:

1831. (a) The court may require the conservator of the estate to
file an acknowledgment of recelpt of a statement of duties and
liabilities of the office. The court may by local rule require the
acknowledgment of receipt to include the conservator's social security
number and drivers' license number, if any, if the court has adopted a
procedure that ensures their confidentiality.

(b) The statement of duties and liabilities, whether in the form
provided in subdivision (c) or prescribed by the Judicial Council, does
not supersede the law on which the statement is based.

(c} Unless the Judicial Couneil has prescribed the form of the
statement, it shall be in the following form:

DUTIES AND LIABILITIES OF CONSERVATOR OF THE ESTATE
You have been appointed conservator of the estate

of » conservatee, When you file your bond and take

your cath as conservator, you become an officer of the court and assume
certain duties and obligations. An attorney 1s best qualified to
advise you regarding these matters., You should clearly understand the
following:

1. You must manage the assets with the care of a prudent person
dealing with someone else's property. This means you must be cautious
and you may not make any speculative Iinvestments. You may deposit
estate funds in insured accounts in financial institutions. You should
consult an attorney before making other investments.

2. You must keep the money and property of the conservatee
gseparate from anyone else's, including your own. When you cpen a bank
account for conservatorship funds, the account should be in your name

as "conservator of the estate of ." FNever deposit

conservatorship funds in your personal account or otherwise commingle

them with anyone else's property. The conservatee's securities should




be held in the same way, showing that they are conservatorship property
and not your personal property. If the conservatorship includes more
than one conservatee, you must he careful to keep a separate account of
what belongs to each. Your surety vho posts the bond guaranteeing the
conservatee against loss may make certain requirements in regard to
withdrawal of money from the bank, which is called joint control.

3. There are some restrictions on your authority to deal with
conservatorship property. Conservatorship property may be used only
for the benefit of the conservatee. You may reimburse yourself for
official court costs pald by you to the County Clerk and for the
premium on your bhond. You may not pay fees to your attorney or to
yourself without prior order of the court. Conservatorship property
should be used to provide for the support, maintenance, and education
of the conservatee. Your attorney will explain what you may do on your
own, and what transactions require you first to obtain permission from
the court.

4, You must attempt to locate and take possession of all the
conservatee's property. Not more than 90 days after you qualify, you
must file with the court an inventory of all money, goods, and other
property coming into wyour hands as conservator. You must arrange to
have the property appraised by a court appraiser. If, as conservator,
you hold nothing but money and United States bonds with a fixed
redemption value, you must nevertheless file an inventory, but you need
not have the money and bonds appraised.

5. You should determine that there is appropriate and adeguate
insurance covering the asgsets and risks of the conservatorship estate.
Maintain the insurance in force during the entire period of the
conservatorship.

6. You must keep complete and accurate records of each financlal
transaction affecting the estate, You must keep a separate record of
all money and property belonging to the conservatee and of all the
disbursements you make that are chargeable to the conservatee., You
should keep an accurate record of all deposits into and withdrawals
from conservatorship bank accounts, showing the source of and amount of
each deposit, the amount and purpose of each payment, and the person to

whom paid. Because the funds can be used only for specified purposes,



¥ou should consult an attorney before drawing any checks on the bank
account of the conservatorship.

7. One year after you have qualified as conservator, and at least
once every two years thereafter, you must file an account showing what
you recelved as conservator, what income you received during the period
of the accounting, what you spent, and the date of each transaction.
.The account must alse list the money and property left in your control
at the end of the accounting period, for which you are responsible for
the next accounting periecd. Your account will be reviewed by the
court. Save your receipts because the court may ask to review them,
If you do not file your accounts as required, the court will order you
to do so. You may be removed as conservator if you fail to comply.

8. You may spend a reascnable and prudent amount for the support
and maintenance of the conservatee, and of those legally entitled to
suppert and maintenance from the conservatee, without a court order.
You assume personal responsibility for any excessive payments. You may
not use the conservatorship estate for the suppert of any other person
without prior court approval.

9. Generally, you must obtain the court's permission to sell,
lease, mortgage, or Iinvest property of the conservatee, These
applications should be made through your attorney.

10. A court investigator will visit the conservatee one year
after your appointment and every two years thereafter and will report
to the court. Any time information is received that the conservatee's
best interests &are mnot being served, the court investigator will
investigate.

11. You should cooperate with vyour attorﬁey and the court
investigator's office at all times. The relationship between you and
the court continues wntil terminated by court order. You will De
expected to file a final account with the court., If you have any

guestions, contact your attorney.

I have read and understand the above instructions. My date of
birth is: .

Dated: . Signed:

Conservator



{d) The conservator's attorney may provide the conservator with an
additional statement of duties and 1liabilities to supplement the
statement required by this section.

Comment. Section 1831 is new, and is drawn from Section 5404
{personal representatives), from the Contra Costa County Probate Policy
Manual, Exhibit B, and from the appendix to the Santa Clara County
Probate Rules. See alsc W. Johnstone, G. Zillgitt & S. House,
California Conservatorships § 4.70, at 214-16 (Cal. Cont., Ed. Bar, 2d
ed. 1983}.



