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Attached is an additional communication concerning probate 

attorney fees from the Estate Planning, Trust and Probate Law Section 

of the State Bar. 

It should be kept in mind that the policy issue presented by 

substituting a reasonable fee concept for the existing California fee 

system is not that the cost of probate would necessarily be reduced for 

each estate. Rather the issue is whether each individual estate should 

pay a reasonable attorney fee for the legal services rendered to that 

estate instead of a fee that is computed using a statutory formula that 

is not based on the reasonable value of the legal services actually 

provided. 

The State Bar Section letter attached to the First Supplement to 

Memorandum 87-100 was critical of the Background Study because the 

Background Study did not take into account a 1966 study as to the cost 

of probating $100,000 of personal property in all 50 states. The 1966 

study has been criticized because it ignored additional compensation 

for extraordinary services and because it did not consider the extent 

to which real property is considered in determining the base for use of 

a statutory fee schedule in various states. But, more important, the 

1966 study has become worthless in light of the probate reforms that 

have taken place since 1966. The probate reform movement reached its 

peak during the late 1960s and early 1970s after the 1966 study was 

made. In Stein and Fierstein, The Role of the Attorney in Estate 

Administration, 56 Minn. L. Rev. 1107, 1108, n. 4 (1984), the 

developments since 1966 are summarized as follows: 

In the last fifteen years, virtually every state has, to some 
extent, revised its probate code to simplify and modernize 
probate procedures and estate administrations. 

In Stein and Fierstein, The Role of the Attorney in Estate 

Administration, 56 Minn. L. Rev. 1107, 1109, n. 5 (1984), it is 

reported that 14 states have enacted the substance of the Uniform 
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Probate Code regarding succession law and procedure: Alaska, Arizona, 

Colorado, Idaho, Maine, Michigan, Minnesota, Montana, Nebraska, New 

Jersey, New Mexico, North Dakota, Pennsylvania, and Utah. In addition, 

Florida, Hawaii, Illinois, Missouri, Oregon, and Wisconsin have enacted 

probate codes that show strong UPC influence. Other states that have 

revised their probate codes by adding provisions that were inspired by 

the UPC are: Alabama, Iowa, Kentucky, Maryland, Massachusetts, Texas, 

Virginia, Washington, and West Virginia. Some states that had a 

statutory fee schedule in 1966 no longer have one; only California and 

seven other states now have a statutory fee schedule. 

The Stein Study does not mention California as one of the states 

in which probate reforms have been enacted since 1966. But, since 

1966, substantial probate reform has been enacted in California, 

beginning with the enactment of such significant reforms as the 

Independent Administration of Estates Act and the petition procedure 

for the surviving spouse to determine or confirm community property. 

However, the statutory fee in California has not been reduced since 

1966 (except possibly for estates over $25 million) and has in fact 

been increased substantially. See Table 5 on page 38 of the Background 

Study. 

In light of the developments since 1966, the staff considers the 

1966 study worthless. Even the Stein study, published in 1984 and 

reviewed at length in the staff Background Study, is not of great value 

in view of developments since 1972 in the states covered by the study, 

especially in view of the significant increase in the California 

statutory compensation that has taken place since 1972 when the Stein 

Study data was collected. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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January 2, 1988 

California Law Revision Commission 
Room D-2, 4000 Middlefield Road 
Palo Alto, California 94303 

Re: Study 87-100 - Attorney's Fees 

Dear Commissioners: 

VIA FEDERAL EXPRESS 

The Executive Committee of the Estate Planning, Trust 
and Probate Law Section, State Bar of California, submitted 
a questionnaire in late-November to more than 3,500 section 
members requesting the members' views on various proposals 
for payment of attorney's fees in probate. 

Because the matter was originally scheduled for the 
December 10, 1987, meeting of the Commission, responses were 
requested by December 4. Most responses were received before 
the middle of December. Because of the short response time, 
undoubtedly some section members did not respond. However, 
approximately 40% of the membership of the Section did re
spond within the brief period of time allowed between mail
ing of the questionnaire and the requested response time. 

More than 1,500 questionnaires were completed and returned. 
Responses to the questionnaire were received from 50 of the 58 
counties in California. The tabulation of totals includes 
1,506 responses. Some additional ones have been received 
but not as yet tabulated. It is not anticipated that they 
would have any material effect on the results. Of the 1,506 
responses tabulated, 1,374 were tabulated on a county-by-county 
basis, allowing a comparison of the responses from the northern 
half of the state, from the southern half of the state, from 
large metropolitan areas versus rural areas, etc. 

Attached are the following: 
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Alternative Methods of Determining 
Attorney's Fees in Probate: 

Exhibit 1: All responses. 

Exhibit 2: Responses from the northern half of the 
state (generally areas north of the northern boundary of San 
Luis Obispo county and Kern County). 

Exhibit 3: Responses from the southern half of the state 
(areas south of the northern line of San Luis Obispo County 
and Kern County). 

Exhibit 4: Responses from the metropolitan counties 
in the northern part of the state (Alameda, Sacramento, San 
Francisco, San Mateo and Santa Clara). 

Exhibit 5: Responses from the metropolitan counties in 
the southern half of the state (Los Angeles, Orange and San 
Diego). 

Exhibit 6: Responses from the large counties (Alameda, 
Sacramento, San Francisco, San Mateo, Santa Clara, Los Angeles, 
Orange and San Diego). 

Exhibit 7: Responses from all other counties other than 
the large counties. 

Exhibit 8: Published results of 1984 poll of section 
members. 

General Comments on the Exhibits 1 through 8: 

As the exhibits make apparent, there is a consistent re
sponse ranging from 69.5% to 77%, depending upon the particular 
area covered by the exhibit, in favor of retention of the 
existing statutory fee system. 

Reasonable fees by private agreement with no court involve
ment except in case of a dispute (Alternative 2) was favored 
as a first choice by from 9% to 18% of the members, depending 
upon the geographic area, with. an overall average of 16%. 

Reasonable fees fixed by the court for all services was 
favored as a first choice by a low of 1% and a high of 4% 
of the members, depending upon the geographic area, for an 
average of 3.1%. 

____________ = ______ ~h.'.·'.,,~==-______________ _ 
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The personal representative in the case of independent 
administration determining the fees and serving a notice of 
proposed action and paying those fees without court involve
ment unless there was a dispute was favored by a low of 2% 
and a high of 7% of the members, depending upon the geographic 
area, with an average of 5.3%. 

Therefore, there is a very strong preference among those 
responding for retention of the existing fee structure in 
California. The second choice, reasonable fees by private 
agreement, received only about 1/4th of the number of first 
choicE! votes as did retention of the existing system. The 
results of the current poll of members are similar to a poll 
taken in 1984 (Exhibit 8). 

Generally there was very little variation on a percentage 
basis attributable to differing geographic areas, or metro
politan areas versus rural areas, as Exhibits 1 through 7 
show. 

Statutory Fees Versus Time Charges: 

Those persons responding to the questionnaire were asked, 
based upon their experience, whether for ordinary or usual 
services, that is, statutory services, their charges would be 
higher, lower or about the same as statutory fees if those 
services were rendered on a straight hourly time charge basis. 
The section members responding to the questionnaire were asked 
to respond with reference to an estate of $100,000, an estate 
in the range of $100,000 to $300,000, an estate in the range 
of $300,000 to $600,000, and an estate in excess of $600,000. 

The responses which are tabulated on the same basis as 
those set forth in the exhibits above are identified as follows: 

Exhibit 9: All responses. 

Exhibit 10: Responses from the northern half of the 
state (north of the north line of San Luis Obispo and Kern 
Counties) • 

Exhibit 11: Responses from the southern half of the 
state (south of the north line of San Luis Obispo and Kern 
Counties). 

Exhibit 12: Responses from the metropolitan counties 
in the northern part of the state (Alameda, Sacramento, San 
Francisco, San Mateo and Santa Clara). 
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Exhibit 13: Responses from the metroplitan counties in 
the southern half of the state (Los Angeles, Orange and San 
Diego) • 

Exhibit 14: Responses from the large counties (Alameda, 
Sacramento, San Francisco, San Mateo, Santa Clara, Los Angeles, 
Orange and San Diego) . 

Exhibit 15: Responses from all other counties other than 
the large counties. 

General Comments on Exhibits 9 through 15: 

The responses indicate that if a $100,000 estate was 
handled on a straight time charge basis, that in approximately 
50% of the estates the time charge would be higher than the 
statutory fee and in another 30% the time charge would be 
about the same as the statutory fee. Only about 7.4% of the 
total responses indicated that the fees would be lower on a 
time charge basis than a statutory fee in an estate of 
$100,000. 

In an estate of between $100,000 and $300,000, 27% 
indicated their time charges would be higher, 45% said they 
would be about the same and 16% said they would be lower. 
As the size of the estate increases, the member indicating 
that their fees might be lower increases but still remains 
a minority percentage even in estates in excess of $600,000. 

While it is not"possible to pinpoint a level at which 
time charges would be the same as or less than statutory fees, 
it appears to be for estates in excess of $300,000. For 
estates less than that, the responses indicate that the time 
charges generally would be equal to or greater than the 
statutory fees allowed for usual and ordinary services. 

Comments from Attorneys Answering the Questionnaire: 
, 

Many attorneys who answered the questionnaire either 
wrote separate letters setting forth their views in greater 
detail or made written comments on the questionnaire itself. 
Attached are the following: 

Exhibit 16: Representative comments in support of 
statutory fees. 

Exhibit 17: Representative comments in support of 
reasonable fees determined by private agreement. 
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Exhibit 18: Representative comments relating to the 
court determining all fees. 

Exhibit 19: Representative excerpts from letters setting 
forth the writer's views in greater detail. 

Size of Estates: 

Most states are relatively small. The Law Revision 
Commission several years ago increased the exemption for 
property to be passed by affidavit to $60,000, Probate Code 
Section 13100. This doubled the amount previously in effect 
which was $30,000 and exempted many more estates from the 
probate process. 

The State Controller's Office, while the inheritance 
tax was in effect, prepared annual statistics on the size 
of estates subject to inheritance tax (the inheritance tax 
exclusions were very small and therefore almost all estates 
were subject to some type of inheritance tax). While the 
available figures are somewhat out of date, an attempt has 
been made as explained hereinafter to adjust those figures 
to current figures based upon changes in the cost-of-living 
index. The exhibits attached are taken from a publication 
of the State Controller's Office entitled "Statistics of 
California Estate Inheritance Tax Fiscal Years 1973-74 and 
1974-75." 

Two tables from that statistical analysis are attached 
as follows: 

Exhibit 20: Table 3 - Trends in Inheritance Tax Estates 
(showing average size of estates). 

Exhibit 21: Table 17B - Estate Values, Inheritance Tax 
Assessed by Gross Estate Size (showing the number of estates 
in each size range). 

Also attached is a chart entitled "Fast Facts· as taken 
from the Pasadena Star News, September 8, 1987, citing figures 
from the U. S. Census Bureau on the average wealth of families 
in various age categories. That is identified as Exhibit 22. 
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General Comments Re Size of Estates: 

As the exhibits prepared by the State Controller's Office 
indicate, the average gross value of an estate subject to in
heritance tax increased from $107,500 in 1964-65 to $135,000 
in 1974-75. 

In 1974-75 of the estates subject to inheritance tax, 
47.40% of all estates were under $50,000, 54.24% of all estates 
were under $60,000, and 70.60% were under $100,000. 

As of January 1, 1967, the cost-of-living index was 
100. In December 1975, it was 166.3. During that period of 
time, based upon the average estate shown on Table 3 (Exhibit 
20), the average size of the estate increased from $110,800 
(1967) to $135,000 (1975), a 21% increase, although the 
cost-of-living index had gone up by 66.3% during that same 
period of time. From December 1975, when the index was 166.3, 
to June 1986, when the index was 340.1, the index had increased 
by slightly more t.han two times. Using the increase in the 
average estate from 1967 to 1975 when compared to the increase 
in the cost of living during that period of time, the cost of 
living was increasing 3.16 times as fast as the value of assets 
was increasing during that period of time. Using this same 
measure, it would indicate that from December 1975 to June 1986 
the average value of assets would have increased 55% (174 ~ 

3.16 = 55). Adjusting the 1974-75 figures therefore to determine 
the average value of estates as of June 1986, it would appear 
that 47.40% of the estates in 1986 would have been under $77,500, 
54.24% would have been under $93,000, and 70.60% would have been 
under $155,000. The consumer price index has been fairly stable 
for the past several years. 

Adjusting these numbers on a different basis using a 
straight cost-of-living adjustment, which was slightly more 
than doubled during the period from December 1975 through June 
1986, then it would appear that 23.47% of the estates would 
have been under $50,000, 47.40% would have been under $100,000, 
54.20% would have been under $120,000, and 70.60% would have 
been under $200,000, as of June 1986. 

Probate Costs in California: 

In the December 1986 issue of Trusts and Estates, a 
chart was published as to the cost of probating $100,000 
of personal property in all 50 states. Attached hereto are 
the following: 
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Exhibit 23: Chart as published in December 1986 issue 
of Trusts and Estates, page 1137. 

Exhibit 24: Same chart modified to reflect the cost of 
a probate of $100,000 in California, using the current 
California applicable rates (assuming all other jurisdictions 
had no change in fee s) • 

General Comment: 

As these charts indicate, California's cost of probating 
a $100,000 estate has been substantially below the national 
av.erage. 

Consumer Protection: 

The statutory fee, as the answers to the questionnaires 
indicate, is consumer oriented for the vast majority of estates. 
Hourly time charges would normally be equal to or more than 
the statutory fees. Statutory fees are simple to administer. 
They avoid litigation between beneficiaries and the personal 
representative. They save court time in determining fees 
and are favored by a very significant majority of all attorneys 
who responded to the questionnaire. 

CAC:vjd 
Enclosures 

SinC"~/L 
Charles A. Collier, Jr. 
for the Executive Committee, 
Estate Planning, Trust and 
Probate Law Section, State 
Bar of California 

cc: D. Keith Bilter, Esq. (w/encls.) 
James V. Quillinan, Esq. (w/encls.) 
James D. Devine, Esq. (w/encls.) 
James Opel, Esq. (w/encls.) 
IrwinD. Goldring, Esq. (w/encls.) 
Valerie Merritt, Esq. (w/encls.) 
Theodore J. Cranston, Esq. (w/encls.) 



TOTALS - ALL RESPONSES ATTORNEY'S FEES 

Part I: Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 
in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Alternative 1: 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice 

135 

Fourth Choice 

86 1048 
69.5% 

126 
8.3% 

Alternative 2: 

8.9% 5.7% 

Reasonable attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 

.party objects to fees, in which case the court would 
review the fees. 

·First Choice Second Choice Third Choice 

318 
21.1% 

Fourth Choice 

337 
22.3% 

241 
16.0% 

502 
33.3% 

Alternative 3: 

Reasonable attorney's fees fixed by the court for all 
services (ordin~ry and extraordinary). 

First Choice Second Choice Third Choice Fourth Choice 

47 
3.1% 

385 
25.5% 

Alternative 4: 

314 
20.8% 

606 
40.2% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

403 
26.7% 

81 
5.3% 

322 
21. 3% 

Based upon answers to 1506 
questionnaires. Not all 
questions werea,nl?wered. 

Exhibit 1 

, 

544 
36.1% 



NORTH 

Part I: 

ATTORNEY'S FEES 

Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 
in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Alternative 1: 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice Fourth Choice 

489 
74% 

32 
5% 

Alternati ve 2: 

20 
3% 

21 
3% 

Reasonable. attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 
party objects to fees, in which case the court would 
review the fees. 

First Choice Second Choice Third Choice Fourth Choice 

63 
.9% 

155 
23% 

Alternative 3: 

79 
11% 

109 
16% 

Reasonable attorney's fees fixed by the court for all 
services (ordinary and extraordinary). 

First Choice Second Choice Third Choice Fourth Choice 

9 
1% 

64 
9% 

Alternative 4: 

69 
.10% 

107 
16% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

19 
2% 

Answers based upon 1,347 
questionnaires. .. .... ~ -..• 

50 
7% 

Exhibit 2 

101 
15% 

65 
9% 



SOUTH ATTORNEY'S FEES 

Part I: Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 

. in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Alternative 1: 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice Fourth Choice 

547 
76% 

26 
4% 

. Alternative 2: 

52 
7% 

20 
3% 

Reasonable. attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 
party objects to fees, in which case the court would 
review the fees. 

First Choice Second Choice Third Choice 

45 

Fourth Choice 
51 49 

6% 

Alternative 3: 

99 
13% 6% 

Reasonable attorney's fees fixed by the court for all 
services (ordinary and extraordinary). 

7%. 

First Choice Second Choice Third Choice 

88 

Fourth Choice 
198 15 

2% 
116 
16% 

Alternative 4: 

12% 27% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons. of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), .the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

25 
3% 

Answers based upon 1,374 
ques.tionnaires.. . ..... ,. 

.: >. 

96 
13% 

Exhibit 3 

170 
23% 

109 
15% 



NORTH - LARGER COUNTIES* 

Part I: 

ATTORNEY'S FEES 

Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 
in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Alternative 1: 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice 

42 

Fourth Choice 
22 269 

72% 
34 
9% 

Alternative 2: 

11% 5% 

Reasonable attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 
party objects to fees, in which case the court would 
review the fees. 

First Choice Second Choice Third Choice Fourth Choice 

67 
18% 

133 
36% 

Alternative 3: 

72 
19% 

96 
26% 

Reasonable attorney's fees fixed by the court for all 
services (ordinary and extraordinary). 

First Choice Second Choice Third Choice Fourth Choice 

13 
3% 

108 
29% 

Alternative 4: 

76 
20% 

175 
47% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

27 
7% 

89 
24% 

153 
41% 

t San Franc 'sco, San Mateo and Santa Clara *Alameda, Sacramen 0, • 

91 
24% 

_______ ~An~s~w~e~~~s~b~a~~~e=d~u_po. __ n_.·~~1_,~·~=7_4~. ____ E_X __ h_i_b_i_t __ 4 ___ , _______________________________ __ 
quest~onna~res. . _ 



SOUTH - LARGER COUNTIES* 

.Part I: 

ATTORNEY'S FEES 

Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 
in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Alternative 1: 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice 

50 

Fourth Choice 

37 454 
75% 

54 
8% 

Alternative 2: 

8% 6% 

Reasonable attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 

.party objects to fees, in which case the court would 
review the fees. 

First Choice Second Choice Third Choice 

162 

Fourth Choice 

135 103 
17% 

173 
29% 

Alternative 3: 

27% 22% 

Reasonable attorney's fees fixed by the court for all 
services (ordin~ryand extraordinary). 

First Choice Second Choice Third Choice Fourth Choice 

20 
3% 

199 
33% 

Alternative 4: 

151 
25% 

241 
40% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

32 
5% 

128 
.21% 

*Los Angeles, Orange and San 
Answers balled upp.nl,~74 
quest~onna~res. 

Diego 

Exhihit 5 , 

207 
34% 

211 
35% 



LARGE 

Part I: 

ATTORNEY'S FEES 

Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 
in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Al terna ti ve 1 : 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice Fourth Choice 

725 
74% 

Alternative 2: 

88 
9% 

102 
10% 

59 
6% 

Reasonable attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 
party objects to fees, in which case the court would 
review the fees. 

First Choice .Second Choice Third Choice Fourth Choice 

170 
17% 

306 
31% 

Alternative 3: 

234 
24% 

231 
23% 

Reasonable attorney's fees fixed by the court for all 
services (ordinary and extraordinary). 

First Choice Second Choice Third Choice Fourth Choice 

33 
3% 

307 
31% 

Alternative 4: 

217 
22% 

409 
42% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), ·the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

59 
6% 

228 
23% 

Answers based upon 1,374 
que stionna~res •. ' '." .' .. . : ". 

. . .Exhibit 6 • 

360 
37% 

306 
31% 



SMALL 

Part I: 

ATTORNEY'S FEES 

Members of the Estate Planning, Trust and Probate Law 
Section were asked to indicate their individual preference 
among the four alternatives for attorney's fees outlined 
in Memorandum 87-100. Their responses as tabulated are 
as follows: 

Alternative 1: 

Statutory fees payable upon order of court and reasonable 
fees for extraordinary services as determined by the court 
(existing law). 

First Choice Second Choice Third Choice Fourth Choice 

310 
77% 

Alternative 2: 

34 
8% 

29 
7% 

22 
5% 

Reasonable attorney's fees for all services a matter of 
private agreement between personal representative and 
attorney with no court involvement unless an interested 
party objects to fees, in which case the court would 
review the fees. 

First Choice Second Choice Third Choice Fourth Choice 

58 
14% 

173 
43% 

Alternative 3: 

78 
19% 

Reasonable attorney's fees fixed by the court for all 
services (ordinary and extraordinary). 

84 
21% 

First Choice Second Choice Third Choice Fourth Choice 

15 
4% 

97 
24% 

Alternative 4: 

100 
25% 

84 
21% 

The personal representative under the Independent Administra
tion of Estates Act would serve an Advice of Proposed Action 
on all interested persons of proposed reasonable attorney's 
fees to be paid and could pay such fees without court involve
ment absent an objection. If there was an objection by an 
interested party (or if the Independent Administration of 
Estates Act was not utilized), the fees would be fixed by 
the court. 

First Choice Second Choice Third Choice Fourth Choice 

21 
5% 

85 
21% 

Answers based upon 1,374 
Exhibit 7 questionnaires.' ...... , ... '. 
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166 
41% 

116 
29% 
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Probate, Administration Survey-Your Views 

The California Law Revision 
Commission is commencing its 
review of Division III of the 
Probate Code, that is Sections 300 
through 1313, the di vision dealing 
with probate administration. The 
Executive Committee of this Sec
tion recently sent a questionnaire 
to all Section members to ascertain 
members' views on certain basic 
areas of probate administration. In 
addition, the questionnaire was 
distributed at certain of the recent 
CEB programs on Impact of Cali
fornia's Probate Code Reform. The 
questionnaire has also been used 
by the Probate Section of the San 
Bernardino County Bar Associa
tion and of the San Diego County 
Bar Association to ascertain the 
views of their members. The ques
tionnaire was intended to compare 
basic aspects of probate adminis
tration where there is a significant 
difference between existing Cali
fornia law, provisions of the Uni~ 
form Probate Code (UPC) and 
other proposals of the Law Revi· 
sion Commission (LRC). Your res· 
ponses' will provide guidance for 
the Section's Executive Committee 
in its presentations to the Cali· 
fornia Law Revision Commission 
and to a ppropria te committees of 
the California Legislature con· 
sidering probate reform. 

RESULTS 
The summary which follows 

includes a ta bulation of answers on 
1313 questionnaires. In some in
stances not all questions were 
answered by all persons and there· 
fore the totals for specific questions 
do not always add up to that 
number, but in most cases they are 
very close to the total n umber. In 
some cases the answers indicated 
that the person found more than 
one alternative acceptable. 

Yout: views as expressed in 
answering the probate administra
tion survey are as follows: 
24 

II WILL 
8' Admit. to Probate by court. 

order after notice (esilt· 
inl'la.) 

b) Acimit to probate by clerk 
without prior notice &0 in
terHited paRi.. (UPC 
Concepl.l 

1,090 122 

232 995 

2) PERSONAL REPRESENTATIVE 
.) Appoihted by court after 

noticed heario. (u.wlina 
law) 1.041 142 

b} Appointed. by clerk with· 
out prior notice (UPC con-
cope) 268 952 

31 INVENTORY AND APPRAISEMENT 
a) Apprei •• 1 of all non-calh 

itema by probate ~ferft 
(exwtin, law) 

b) S.lf·apprail.l of .U p~ 
haw UMtt by penonal 
repftllentative- (UPC} 

cl File- inve-ntary with court 
o:iILine law) 

dl Serve copy of inventory 
on beneficiariH of eatate. 
but don', file- with court 
(UPC) 

41 REAL PROPERTY SALES 
.1 Require court oroft con· 

firminll.le{exil'inr law' 
b) Allow lale- without eoun 

confinnation ~nderind~ 
pendent admin.iltration 
(LRC propolan 

51 1630 AFFIDAVIT 
a) InereaM dollar amount to 

S50.000 
b) Inneale dollar amount to 

1100,000 
c) No chan,e in pilting 

$30.000 limit 

624 611 

442 751 

660 546 

756 356 

400 728 

2Bl 743 

6) INDEPENDENT ADMINISTRATION 
a) Make advice of prOPOled 

action bindinl on all who 
receive advi~ and don't 
object within 15 dB),S 
(LRC PnlpooaJl 1,002 240 

b) Make advice nonbindinl 
(uiltin,law) 294 753 

7) EXECUTOR'S COMMISSIONS 
a} Statutory commillionl 1,0 l2 192 

(existinl law) 
b) Reuonable fees 

fixed by COU" 261 S .. l 
c) Rea.ona ble fen deter

mined by pellonal repre-
lentaLive tUPC concept) 231 918 

81 ATTORNEYS' FEES 
a. S'.LUwry feu (exi.tin. 

law) 1.022 ISO 
b) Reaaonable fees ruted by 

court 238 868 
cl Reuonab1e feN deter-

minf!d by penonal rep,... 
'Intative (UPC) 271 883 

Exhibiit 8 

91 BONDS 
a) No bond if aU interftted. 

parUet waive bond fa: 
penon.1 repretentative 

b) Court. diKrethm on bond. 
even if aU interelted par· 
tin ",aive bond 

cl NG bond for special ad
adniltrator if &II in· 
t.eres&ed parties waive 
bond 

101 ACCOUNTINGS 
al Fonnal Accountin, -Set· 

tied by CGurt. Order after 
notKto he-arinI: (Hillinl 
law) 

b) FOl'mal Accountin. 
Served on Bene-flaariet 
and filed with Court al 
matter of ncord, but noC 
reviewtd by Court 

c) Informal Accountinl Ii· 
'len beneficiariu to be
come final in 60 day. if no 
objectiGn filed. Not filed 
with Court unleH objec
tion •. 

III FINAL DISTRIBUTION 
a) By court order (uiltin&' 

law) 
b) Informal di.tribution by 

Pfta0nal reprHentative 
without. court anie-r (one
UPC .. )&.ernative) 

c, Informal distribution 
with clOlin. .tatement 
filed with lCourt and lerved 
on interuted partin 
Ihowinl diltribuLion. N G 
court he-arina unless ob
jectionl filed within 6 
month. (Another UPC at· 
tem .. tivel 

121 PROBATE ADMINISTRATION 
GENERALLY 

DIoor ..... 
1.137 117 

340 766 

182 

708 

695 

495 

971 2' 

152 919 

419 

.1 Retain exiltin, Iyltem 811 155 
bl Re~al §§300-1242 and re-

place with Uniform Pro-
bale Code 237 77 ~ 

COMMENTS 
More than 400 of you who 

answered the survey added com· 
ments. In some cases, these com· 
ments were lengthy letters; in other 
cases, they were very brief. Some 
comments discussed probate ad
ministration generally; many com· 
ments spoke of only specific areas. 
While it is not possible' to ac· 
curately reflect all of the comments 
by way of summary, there were 

• 



TOTALS - ALL RESPONSES 

Part II: Members of the Estate Planning, Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 
straight time charge basis or on a statutory fee for 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 722 - 47.9% 
lower 112 - 7.4% or about the same 443 - 29.4% 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 407 - 27.0% , lower 240 - 15.9% or about 
the same 689 - 45.7% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 

4. 

higher 178 - 11. 8% , lower 547 - 36.3% or about 
the same 634 - 42.0% as statutory fees for those 
services? 

In a probate estate of over $600,000, if you charged 
for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 155 - 10.2% 
lower 688 - 45.6% or about the same 384 - 25.4% 
as statutory fees for those services? 

Based upon answers to 1506 questionnaires. Not all questions 
were answered on each questionnaire. 

Exhibit 9 
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NORTH 

Part II: Members of the Estate Planning, Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 

i straight time charge basis or on a statutory fee for" 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 128 - 19% 
lower 26 - 3% or about the same 83 - 12% 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 47 - 7% , lower 45 - 6% or about 
the same 137 - 20% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 21 - 3% , lower 114 - 17% or about 
the same 96 - 14% as statutory fees for those 
services? 

4. In a probate estate of over $600,000, if you charged 

, 

for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 21 - 3% , 
lower 141 - 21% or about the same __ 4~2~-__ 6~% ________ __ 
as statutory fees for those services? 

Answers based upon 1,374 questionnaires. 
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SOUTH 

Part II: Members of the Estate Planning, Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 
straight time charge basis or on a statutory fee for 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 696 - 97% 
lower 89 - 12% or about the same 309 - 43% 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 352 - 49% , lower 201 - 28% or about 
the same 537 - 75% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 

4. 

higher 134 - 18% , lower 404 - 56% or about 
the same 523 - 73% as statutory fees for those 
services? 

In a probate estate of over $600,000, if you charged 
for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 120 - 16% 
lowe-r 525 - 73% or about the same 304 - 42% 
as statutory fees for those services? 

Answers based upon 1,374 questionnaires. 

Exhibit 11 
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NORTH - LARGER COUNTIES* 

Part II: Members of the Estate Planning, Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 
straight time charge basis or on a statutory fee for 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 235 - 63% 
lower 18 - 5% or about the same 105 - 28% 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 109 - 29% , lower 58 - 16% or about 
the same 197 - 53% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 37 - 10% , lower 132 - 35% or about 
the same 172 - 46% as statutory fees for those 
services? 

4. In a probate estate of over $600,000, if you charged 
for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 32 - 9% 
lower 211 - 57% or about the same 103 - 28% 
as statutory fees for those services? 

*Alameda, Sacramento, San Francisco, San Mateo and Santa Clara. 

Answers based upon 1,374 questionnaires. 
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SOUTH - LARGER COUNTIES· 

Part II: Members of the Estate Planning. Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 
straight time charge basis or on a statutory fee for 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 402 - i 7% 
lower 34 - 6% or about the same 153 - 25 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 223 - 37% , lower 96 - 16% or about 
the same 267 - 44% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 102 - 17% , lower 198 - 33% or about 
the same 292 - 49% as statutory fees for those 
services? 

4. In a probate estate of over $600,000, if you charged 
for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 70 - 12% 
lower 317 - 53% or about the same 176 - 29% 
as statutory fees for those services? 

*Los Angeles, Orange and San Diego 

Answers based upon 1,374 questionnaires. 
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LARGE 

Part II: Members of the Estate Planning, Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 
straight time charge basis or on a statutory fee for 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 636 - 65% 
lower 52 - 5% or about the same 258 - 26% 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 
higher 519 - 53 % , lower 154 - 16 % or about 
the same 464 - 47% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 

4. 

higher 111 - 11% , lower 330 - 34 % or about 
the same 464 - 47% as statutory fees for those 
services? 

In a probate estate of over $600,000, if you charged 
for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 100 - 10% 
lower 518 - 53% or about the same 280 - 28% 
as statutory fees for those services? 

Answers based upon 1,374 questionnaires. 
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SMALL 

Part II: Members of the Estate Planning, Trust and Probate Law 
Section were asked, based upon their experience, to 
indicate whether the attorney's fees would be higher, 
lower or about the same if an estate was handled on a 
straight time charge basis or on a statutory fee for' 
ordinary services in estates of various sizes. Their 
responses as tabulated are as follows: 

1. In a probate estate of $100,000, if you charged for 
your ordinary services on a straight hourly time 
charge basis, would your charges be higher 190 - 47% 
lower 50 - 12% or about the same 142 - 35% 
as statutory fees for those services? 

2. In a probate estate of between $100,000 and $300,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be . 
higher 76 - 19% , lower 9l - 22% or about 
the same 211 - 52% as statutory fees for those 
services? 

3. In a probate estate of between $300,000 and $600,000, 
if you charged for your ordinary services on a straight 
hourly time charge basis, would your charges be 

4. 

higher 37 - 9% , lower 187 - 46% or about 
the same 145 - 36% as statutory fees for those 
services? 

In a probate estate of over $600,000, if you charged 
for your ordinary services on a straight hourly time 
charge basis, would your charges be higher 39 - 10% 
lower 238 - 59% or about the same 78 - 19% 
as statutory fees for those services? 

Answers based upon 1,374 questionnaires. 

Exhibit 15 
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COMMENTS IN SUPPORT OF STATUTORY FEES 

The following are representative comments received from 
attorneys who are in favor of retention of the statutory 
fee system in California. 

·Statutory fees provide a protection to the 
administrator who is held responsible by the 
beneficiaries who in turn are not apt to be 
aware of or appreciate the amount of work and 
time involved in probate administration." 

·Client acceptance and ease of calculation for 
purpose of advising client makes percentage 
formula preferable." . 

·The percentage schedule provides a very desirable 
certainty which clients appreciate. 'Reasonable' 
is a step backwards. Let well enough alone:" 

w ••• in smaller estates the amount of time spent 
in probating the estate and dealing with the 
executor and administrator is greater than what 
the statutory fees will allow, especially if you 
have to do an accounting. However, in much larger 
estates just the reverse is true." 

"A smaller estate's fees are balanced by the larger 
estates. This system is similar to workrran's 
compensation where the overall average is fair 
and reasonable." 

"Why create another area of difficulty comparable 
to fixing fees for trustees." 

"The percentage fee is easier for the client to 
understand and know what will be involved fee 
wise. II 

"After over 30 years of general practice, including 
probate, it has been my experience that the time 
and charges do average out over a period of time. 
The statutory fee has been reasonable for the 
time and services required." 

"The present system encourages efficiency. Hourly 
fees would allow those with less experience to 
bill for their learning at the expense of the 
estate. " 

Exhibit 16 



"There is absolutely nothing wrong with existing 
law. It.is fair and reasonable to both the attorney 
and the estate beneficiaries and this structure pro
vides a good basis for ascertaining the fee in 
advance." 

"Easier to explain to clients and sufficient for 
ordinary work." 

"There is an old saying you people have never learned 
'When something ain't broke--don' t fix it!'." 

"I believe the present system places all attorneys 
(sole practitioner or firm) on an equal footing. 
It effectively elim~nates cutting of fees and 
e.ffectively the client gets the same service from 
anyone." 

"It (statutory fees) approximates the time spent and 
is easy to determine." 

"I have found that in most cases the statutory 
fee is a fairly accurate measure of reasonable 
services when compared to an hourly fee." 

"I believe, after 40 years of practice in probate, 
including 20 years on the bench, that the present 
system is more just and fair than any of the alterna
tives; less room for prejudice and differences of 
opinion. The present system is fine and the statutory 
fees are actually quite reasonable." 

"The present system of statutory fees allows a 
personal representative, as well as the beneficiaries 
of the will, to feel free to discuss all matters 
pertaining to the estate with the 'lawyer for the 
estate. ' " 

"I feel that the fee structure balances out and 
the ability of assurfng the client that the fees 
are fixed by law is an important protection to the 
client. " 

"Leave as is! I have never had any complaints from 
any clients re statutory fees. It all averages out 
in the long run. The present fee schedule should 
not be tampered with." 

"I much prefer the existing law for its ease of 
application and equality between executor and attorney. 
But clients like the law primarily for its 
certainty •• ~ 
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"To change the present method of setting probate 
fees by statute will only lead to additional 
litigation before the courts and clog an already 
overworked judiciary." 

"Based upon my 20 years of experience in Los Angeles 
and Santa Barbara Counties, I believe that the present 
system provides the lowest cost and the greatest pro
tection to the client. It is consistent with the 
reasonable amount of court supervision of fees." 

"Statutory fees are boon to consumer." 

"It would be a mistake to change the present 
system which, in my'estimation, has been accepted 
by the public and is working effectively for both 
attorney and estate;'" 

"If I go to hourly billing all probates will cost 
the client more .no matter the size of the estate." 

"A statutory fee is the only fair one, since it 
assures uniformity throughout the state. Fees 
would not then be dependent on which county was 
decedent's residence." 

"I like the statutory system - it avoids problems 
with clients and heirs." 

"Actual cost of handling smaller estates not 
covered by statutory fee- the present law balances 
out as to time versus compensation." 

"I continue to feel that the statutory fee accomplishes 
a number of objectives. It effectively curbs the 
overly eager attorney. It effectively prevents argu
ments over regular attorney's fees between either the 
attorney and the executor or the attorney, the 
executor and the legatees and devisees of the estate. 
It serves as a medium ground between the estate 
that requires endless and detailed work, which is 
non-compensable under an extraordinary services 
theory, and the estate which is smooth and simple." 

"The present system makes services available to large 
and small estates." 

"The present statutory fee arrangement eliminates 
the fluctuations in court fixed fees which a 
practicing attorney experiences many times in 
conservatorship proceedings." 
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"In 40 years of practice I have found that clients 
have more confidence in the statutory determining 
of fees than when they do not know the fee basis." 

"The present system is a leveling process that 
works." 

"The younger attorney certainly needs the guidance 
provided by statutory fees. This also applies to 
the less experienced." 

"Strongly opposed to any change." 

"Elimination of statutory fees would encourage fee 
disputes and would impose greater cost by way of 
increased fees in estates of less than $100,000." 

"It prevents clients from being overcharged by 
'slow' attorneys." 

"Prefer a percentage method set by law that is 
objective." 

"Smaller estates will pay more if statutory fees 
change." 

"Don't forget that probate fees are not paid as 
incurred. Oftentimes they are carried for more than 
a year with no compensation." 

"I have also observed, after practice in the probate 
courts for a number of years that no two judges 
agree on what is reasonable." 

"The current system is fair and working well; there 
is no reason to change it. I am not getting any 
complaints. People want high quality and good 
service and feel that the present system is reason
able. " 

"Most lawyers take estates less than a $100,000 
knowing that they will lose money on them because 
taking estates of that size is an appropriate 
service to the community." 

"In small estates, $50,000 or less, reasonable fees 
would almost always exceed statutory fees. Relatively 
poor people will have more difficulty in getting 
estates probated in a 'reasonable fee system· ... 
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"My experience is that the statutory system gives 
clients comfort and improves our working relation
ship. (i.e. client is not always worrying about 
what is being done, its necessity and the time 
involved). The general public does have a fear of 
lawyers and their fees. The statutory approach 
eliminates that fear." 

"Choice 1 [existing law] thus permits a sort of 
averaging probate costs with the benefit to smaller 
estates, about equal with intermediate size of 
estates, and some recoupment from large estates for 
the under-priced fees from the smaller estates." 
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COMMENTS IN SUPPORT OF REASONABLE ATTORNEY'S FEES 
BY PRIVATE AGREEMENT BETWEEN THE PERSONAL REPRE

SENTATIVE AND THE ATTORNEY 

"Private agreement between client and attorney, no 
court involvement. Why should a probate matter be 
different from a fee for a trust?" 

Reasonable attorney's fees based on time and services 
rendered, result achieved and reasonable hourly time 
rate for time and services performed. There should 
be no 'quesswork' or dictatorial percentage fee, 
which often is eithe~ unfair to the attorney or to 
the heirs of the estate. This fee should be not 
arbitrarily dictated by statute. There should be no 
statutory fees •• " 

"Reasonable fees. a matter of agreement between personal 
representative and attorney but payment conditioned 
upon automatic court approval as to reasonableness 
unless all residual beneficiaries waive right of 
court review." 

"Alternative 2 [private agreement as to attorney's fees] 
plus conclusively or presumptively reasonable statutory 
schedule. " 

"Probate fees ~ixed by the court on a 'reasonable' 
basis are too uncertain and too variable. Probate 
fees should be solely a matter of private agreement 
between attorney and executor." 

"Ordinary services set by private agreement. Any 
extraordinary to be set by court." 

"Reasonable attorney's fees for all services a matter 
of private agreement between personal representative 
and attorney with no court involvement unless majority 
interest of interested parties objects to fees, in 
which case the court would review the fees for reason
ableness but not fix them in a proceeding de novo." 

"Alternative 2 [reasonable fees by private agreement] 
where the option of the personal representative to use 
advice of proposed action." 

Exhibit 17 



"In my experience most judges are reluctant to 
award fees to adequately compensate an attorney 
for his time, overhead, etc." 

"Approval by court usually means review and 
approval by a court paralegal and only a cursory 
review by the judge. The amount of documentation 
required by a court re attorney's fees is 
tremendously time-consuming and tedious for 
the benefit." 

"'Reasonable' leaves the matter at the whim of 
the probate judge. Some judges are 'reasonable,' 
others think attorneys should work for practically 
nothing. 

"If reasonable attorney's fees are to be fixed 
by the court, too much could be subjective and 
great and unfair variances could result." 

"By recent experience in re probate matters in 
Vermont, New York and Massachusetts has been that 
probate fees in California are considerably lower 
• • • The current system in Arizona which uses 
reasonable fees, from my experience, is unsatis
factory to both consumer and attorney. II 

"It should not be up to the judges to determine 
what reasonable fees are particularly after the 
fact. All too often we have judges who have never 
been in private practice and cannot understand 
why attorneys would bill at more than $70.00 per 
hour. There is a valid safeguard in the area of 
extraordinary fees, but this would cause some real 
problems in the area of 'statutory' or usual fees." 

"Reasonable fees as allowed by the courts has been 
in an amount about ten years behind the times." 

"I f 're asonab le' is to be the standard, then the 
hourly rate schedule should be adopted to fix the 
standard rather than the subjective test and con
clusions of individual judges." 

"Reasonable attorney's fees fixed by the court 
with guidelines to provide some uniformity from 
court to court (county) and among judges." 
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COMMENTS RELATING TO REASONABLE FEES 
DETERMINED BY THE COURT 

·What would be the basis for reasonable? Probably 
the 'old' statutory rate. Also some judges may 
not be in touch with today's costs and overhead. 
The court often does not understand the expenses 
of a law practice and the time involved. The 
time spent justifying fees is an added expense 
to the client which is unnecessary." 

"For the most part where a California county 
has only one Superior Court judge, he is spread 
so thin he has no fundamental understanding 
of the probate lawyer's problems and the worth. 
The result is an unhappy probate lawyer and an 
irked judge." 

"In 25 years' practice I have seen judges who were 
unreasonable or'unrealistic on extraordinary fees. 
I would not trust them in determining 'reasonable' 
fee. " 

"In my experience estates with no statutory fee 
plans charges are higher. I have practiced in 
Virginia. " 

"'Reasonable fees' in other states are generally 
higher than California statutory fees. Much 
distortion of time and expertise available 
when requesting fees on time basis." 

"My concern with moving away from a fee fixed by 
statute or by agreement of the parties is the 
inconsistency of the court in awarding reasonable 
fees. I would be very reluctant as a practicing 
attorney to take on a matter on which my fee 
would ultimately be set by a judge who may have 
very little if any experience in sophisticated 
aspects of estate/trust administration or an 
understanding of the economics of the legal 
pral=tice." 

"At the time of death or serious disability of a 
member of the family, the survivor, or the 
representative of the family, is in no condition 
to negotiate fees. Further as we all know, there 
is almost no way of knowing the exact amount of 
fees which would be 'reasonable' in a given case," 

Exhibit 18 



"My biggest concern about letting the court 
fix the fees is that, here in ..• county, at 
least, the court tends to be unrealistically low 
in the hourly rate it allows. It seems to be 
out of touch with what the "going rate" is for 
attorney's fees (or perhaps the court chooses to 
ignore the going rate)." 

"If reasonable attorneys' fees are to be fixed by 
the court, too much could be subjective, and 
great and unfair variances could result." 

"A 'reasonable fee' bas is would result in much 
:higher fees on small estates, and possibly lower 
fees on very large estates. This would be another 
example of 'helping the rich' and 'clobbering the 
poor.'" 
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EXCERPTS FROM LETTERS SETTING 
FORTH THE WRITER'S VIEWS 

Attorney from Walnut Creek: 

I think. the present statutory tee schedule is the best 
system available under the circumstances. It equalizes rates 
among all attorneys throughout the state. It costs more money to 
practice in an urban area so fees would tend to be higher there 
and less in a rural area. I think there may be a tendency to 
"shop" tees in outlying areas. That might not be bad for the 
consumer if everything else is equal but the level of .. expertise 
is usually not as great and the support staff which "can be so 
helpful to a probate attorney would not be available; Also newer 
L"ld younger practitioners may quote low hourly fees but spend 
much more time learning how to handle a probate that an expert 
would not have to spend. 

Attorney for Palo Alto, 

The present system of statutory fees makes the relationship 
between the attorney and the personal representative a much 
clearer and non-controversial relationship. The fees are auto
matically determined, there is no necessity for "negotiation
which may leav'e a bad taste in the mouth of one or the other side 
of the negotiation, but also eliminates the ridiculous necessity 
of keeping minute time records which themselves constitute a time 
that must be charged for somewhere with respect to the work done. 

I have handled probate matters in Nevada, Texas, Connecticut, and 
Illinois and am involved in one in Florida at the moment. Allof 
the parties involved have expressed keen appreciation for the 
fact that California has a statutory fee arrangement and there is 
no hocus pocus time padding or any other thing which creates 
friction between the attorney and the client. 

The proceeding in Connecticut which I have concluded recently 
involved attorney's fees to the Connecticut attorney which were 
probably twice the amount that would have been charged here for a 
similar situation on a statutory basis. 
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Attorney from Arcadia: 

I believe that the present system should be retained without 
change. 

In my experience I probated an Estate of a lady who died in 
Los Angeles County but who also had real property in Oregon. 
The bulk of the work of probating the estate fell upon me, as 
well as the work of preparing the Federal 706 and all of the 
accounting. The attorneys in Oregon had a minimal amount of 
work to do but charged their "reasonable fee" which exceeded 
by almost twice the statutory fee here in California. 
My experience also with attorneys in the mid-west who have a 
"reasonable fee" has been the same. 

From the attorneys point of view the time and effort in 
probating small estates sometimes exceeds that required for 
~arger estates, and while ~ statutory fee schedule may short
ch~ge the attorney in one case, he may make up for it in 
another . 

At least with a statutory schedule the estate planner can give 
his clients some reasonable expectation of what the charges to 
probate their estate will be, whereas, if a reasonable fee is 
adopted, even under the supervision of a probate court, we will 
begin to hear a chorus of cries from people indirectly related 
to. the probate of an estate that the attorneys "took it all". 

While the present system may have imperfections, I believe that 
it .far outweighs the alternative suggested. 

Attorney from Anaheim: 

I would like to make a strong appeal to leave the system as it 
is. The questionnaire ignores the position of the client in this 
whole procedure. At the time of death or serious disability of 
a member of the family, the survivor, or representative of the 
family, is in no condition to negotiate fees. Further, as we all 
know, there is almost no way of knowing the exact amount of fees 
which would be "reasonable"'in a given case. We do very well on 
some cases, and not so well on others. However, I feel that the 
fee structure balances out, and the ability of assuring the client 
that the fees are fixed by law is an important protection to the 
client. 
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Probate is not an area in which the client has a choice. If an 
estate requires Court supervision, it must have court supervision. 
If a person becomes incompetent, very frequently we must have a 
conservator. Quite frankly, I would extend a Court imposed fee 
schedule even in the conservatorship situation. For many years 
Orange County had an "unspoken" rule that the fees in a conserva
torship would be, for the first year, one-half of the statutory 
probate fee. It worked very well. Now, we-have all fees subject 
to Court approval and the fees charged for the same service vary 
enormously. I would hate to see that problem and inequity moved 

to the estate arena. In fact, I favor going back to the old 
"unspoken" rule relating to conservatorships, and would favor 
having the fee for the first year, at least, fixed by statute. 

Attorn~y from santa Barbara: 

I am returning your questionnaire as requested with the following 
thoughts. 

I encourage the retention of the existing attorney/representative 
compensation system. From my point of view and experience, the 
balance between the potential for excessive compensation from large 
estates and client certainty favors the existing system. 

I have not seen any serious contest of the statutory compensation 
al-lowable to an attorney or representative under existing law. 
Court scrutiny of fee requests seems to focus on the extraordinary 
fees requested by the attorney, which most often occur as a result 
of the attorney's failure to present adequate foundation for his or 
her request in the first place. It seems to me that, should the 
law be changed as suggested, the result would be an unacceptable 
increase in fee disagreements. 

We are aware that beneath the probate process runs a current of 
strong emotions which catches the decedent's survivors and bene
ficiaries in its grasp. Among other things, it is a time for these 
persons to "get what's coming to them" or to "get what they can." 

By allowing the representative to set the attorney's fe~s by 
agreement, you create another target for these emotional responses 
to death and estate administration. I often hear that "the 
attorneys got too much." \/here there is disagreement, the court 
will be asked to intervene. 
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Attorney from Sacramento: 

Enclosed is the questionnaire regarding probate attorney's fees 
which I recently received. My practice is limited to probate and 
estate'planning matters, and I have been a member of the Bar since 
February 1953. 

I sincerely urge the Commission to remember that the personal 
relationship between the executor and the beneficiaries with the 
attorney is of paramount concern. The present system of statutory 
fees allows the personal representative, as well as the beneficiaries 
of the lViII, to feel free to discuss all matters petaining to the 
estate with the "lawyer for the estate". My own experience fs that 
this is a desirable goal. 

A new system may place the attorney in an extremely defensive 
position of having to justify any fee request that he makes by 
scrupulous time record keeping. However, all of the parties interested 
in the estate will not know what the attorney has been doing during 
the course of administration. I am sure many beneficiaries would 
prefer that no attorney's fees be charged at all. Most beneficiaries 
will be discouraged from contacting the lawyer if they know that 
he is going to charge for every conference, telephone call, preparation 
of documents and research. Any recommendations requiring document 
preparation will be viewed with suspicion by executors and beneficiaries. 

Often there are no requests for extraordinary fees even though they 
would be appropriate because attorneys recognize that they have been 
paid an statutory fee that is fair and reasonable. 

No two estates are alike. On a single asset estate with one 
beneficiary who is also the executor, the statutory fees may be too 
high. In an estate of exactly the same amount with several different 
assets, substantial debts, numerous beneficiaries, children of a 
predeceased spouse, and other complicating factors, the result is an 

attorney dearly earning the statutory fee. There is a marked 
difference in the attorney's burden depending upon the identity and 
experience of the executor. With a corporate executor, statutory 
fees may be too high; with an 80 year old widow as executor, I know 
they are insufficient. 

I do not wish to sound as a garrulous old mossback, but the greater 
bulk of my estate work is on estates of the value of $100,000 to 
$300,000. The occasional estate of a larger amount usually carries 
with it substantial complexities and numerous special bequests, 
charitable bequests, and all of the problems with which you are well 
acquainted. The typical estate that I work on involves the estate 
of the last surviving parent or of an elderly widow or widower, 
without children, leaving their property to numerous collateral 
relatives. 
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Attorney from Chico: 

Because of what we perceive to be the seriousness of your 
proposal as to attorneys fees, we would like to respond by 
letter to you, and to as many of the advisors and executive 
committee members as we could obtain addresses for, since we 
only received your letter on December 1st. We very emphatically 
feel that the existing law as to statutory and extraordinary 
fees for attorneys shoUld be retained. Estate planning and 
estate administration consists of at least three-fourths of our 
law practices. We are both also certified public accountants 
who have worked with regional and national accounting firms in 
the San Francisco bay area, therefore, we have experienced the 
estate administration process both as lawyers and as 
accountants. It has been our experience that probating an 
estate is one of the few areas that virtually all practicing 
attorneys handle because many are satisfied to do the most 
minimal job possible by letting their secretarial staff handle 
the majority of the paperwork without giving thought to 
important matters such as estate and income taxation and proper 
timing and distribution of assets. 

We have seen, both as attorneys and as accountants, numerous 
examples of attorneys charging what we consider to be atrocious 
fees when there are no statutory guidelines and particularly 
when there is no court supervision. Waiting for an interested 
party to the estate to object to the attorney fees as noted in 
alternatives 2. and 4. of Part 1. of your questionnaire simply 
won't work as there is little protection to the client for 
excessive charging of fees by the attorney. 

While the present system provides no guarantee of the 
competence of the attorney wi thin the estate administration 
area, it at least gives the client a very accurate estimation of 
the attorneys fees to be charged. Except for larger counties 
which have separate probate courts, quite often the presiding 
judge pays little attention to the estate administration except 
where there are objections filed, which are quite rare. 

Most estates under $100,000.00 are usually handled by an 
Affidavit procedure, a joint tenancy termination or a spousal 
set-aside. The majority of the probates handled by our office, 
which amount to more t.han 50 in process as of this date, fall 
within the area of $100,000.00 to $1,000,000.00. A 2% statutory 
attorney fee, discounted by the fact that it is deductible 
either for estate taxes or income taxes, is a very fair amount 
both to the attorney and to the eventual beneficiaries of the 
estate. 

As attorneys who are heavily inVOlved in the estate planning 
area, we encourage you to maintain the current system because of 
its basic certainty as to amount and, more importantly, for the 
protection of the client. 
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Attorney from Tujunga: 

As a member of the State Bar Section on Estate Planning, Trust and 
Probate Law I am taking this opportunity to return the ques
tionnaire recently forwarded to me regarding possible changes in 
the statutory rules relating to attorneys fees in probate estates. 

Approximately 60% to 70% of my practice is in" the probate field. 
The community I practice in (Sunland/Tujunga) is a low to middle 
class economic area of the City of Los Angeles. I have been in 
practice approximately 10 years. 

I have handled probate estates ranging from as low as $30,000.00 
(where the Affidavit procedure just could not be utilized) on up 
to $1,000,000.00. My average estate size is approximately 
$150,000.00 and average fee including extraordinary fees is ap
proximately $3,500.00 to $4,500.00 per estate. I rarely handle 
probate estates in excess of $300,000.00 if only because people 
with estates of ihat size g~nerally opt for a living trust. 

While it is hard to argue with anything called the "reasonable fee" 
I must do so here. I do not, however, argue against it for 
economic reasons. Actually,-on a $300,000.00 estate, I could 
probably come out with the same fee handling it pursuant to a 
"reasonable fee" approach with an hourly rate • 

." My concern is with client relations. Most of my clients are 
average working people and have no concept of a $100.00 per hour 
charge even though my rate is low. They likewise have no concept 
of the overhead factor in a law firm as well. 

As a rule, my clients simply want to know what the ultimate cost 
to them will be. As someone who has experienced the. fields of 
family law and general litigation (before taking over my present 
probate practice), I can assure you that the public is very leary 

about open ended attorneys fee arrangements where the fee is simpl 
~et by a~.hourly rate and "however many hours it takes to get th~ 
Job done • ,The statutory fee presently in place avoids this 
prob~em and ln, the smaller estates roughly approximates the amount 
of tlme that lS necessary to be spent. 

I personally would rather take the losses that sometimes Occur on 
the,small estates with a percentage fee than to face a grieving 
famll¥ mem~er and be telling he or she about hourly rates and how 
much lt "mlght" cost. 
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Attorney from Santa Barbara: 

I am enclosing my completed Questionnaire pertaining to 
probate fees. I would strongly urge the Commission to 
retain the current system of statutory fees for a number 
of reasons 

First, it provides an objective standard in all cases, 
and precludes attorneys from negatiating fees with bene
ficiaries of a decedent during a period of traumatic times. 

Second, assuming attorneys will have to reduce such fee 
agreements to writing and advise the client of their hourly 
rate, it would seem that this would cause fear and trepi
dation, particularly among elderly clients who are 
unaccustomed to $150.00 per hour charges. I can envision 
clients being fearful of contacting and communicating with 
attorneys for fear of incurring more charges. 

Third, without an objective standard there will be endless 
disputes concerning what is reasonable. 

Fourth, under the reasonable fee standard the number of 
hours and the hourly rate will be the touchstone determining 
the amount of the fee. This, unfortunately, will reward 
the inefficient practitioner who takes more time to do 
a specific task than the practitioner who is organized 
and knowledgeable, and who can accomplish the same thing 
in less time. It will also lead to divergent results on 
a case by case basis. 

Fifth, by having a reasonable fee basis law firms will 
substantially increase their hourly rates, including all 
charges from accounting to paralegals, from xeroxing to 
Lexis. With an objective standard such as the statutory 
fee schedule, the temptation to do creative pricing of 
services would be eliminated. 

After 15 years of practice in the field of probate, I have 
found that the present system works extremely well and 
is most protective of beneficiaries, particularly in smaller 
to medium sized estates. 
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Attorney from Alameda: 

I am writing to let the Estate Planning Trust and Probate 
Law Section and the Law Revision Commission know my reasons 
for 'opposing Alternative 3, reasonable attorney's fees 
fixed by the court for all services, as the method of 
determining attorney's fees in a probate estate. 

In my experience, this method, which is now used in 
determining attorney's fees for conservatorship estates and 
court-supervised trusts, results in significant variations 
in the fees granted, depending upon the County and the 
judge, or conunissioner in the probate department on the day 
of the hearing. 

Compare, for example, San Mateo County Probate Rule 485(b), 
San Francisco County Probate Rule 13.02, Contra Costa 
County Probate Rules 830, 831 and 902, and Alameda County 
Probate Rules 1409 and 1605. I do not believe that any 
public purpose is served by letting the local court, rather 
than the state legislature, fix these guidelines. 

Greater variations result from the widely varying 
interpretations of what are "reasonable" attorney's fees 
made by different judges and conunissioners. For example, 
in Alameda county, in the past six months, I appeared in 
the matter of a conservatorship estate to protest the 
allowance of attorneys' fees which for three consecutive 
years were three times the amount allowed by the Court 
Rule, and were without any fee declaration. In the same 
courtroom, also during the last six months, but before a 
different conunissioner, I had a reasonable fee request in a 
conservatorship estate, which was substantiated by a 
detailed declaration, reduced without adeauate 
justification by the court. 

Due to this kind of uncertainty, this firm is no longer 
representing any new conservatorship clients unless the 
estates are substantial enough to assure that, based on the 
applicable court guideline, and without relying on a fee 
declaration, our fees will not be less than our hourly 
rates. 

If California law is changed to give the court discretion 
to decide what is a "reasonable" fee in all probates, I 
believe we can expect the same variations and uncertainties 
we now have for conservatorships. The result will be the 
same unwillingness to represent clients with smaller 
estates. 
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Attorney's Fees on an Estate of 
$100,000 as Published in December 
1966 Issue of Trusts and Estates 

at Page 1137 

A listing of attorney's fees based on a gross estate of 
$100,000 of personal property is shown below: 

New Menco 5150 
New Jersey "5000 
Alabama 5000 
District of Columbia 5000 
Kansas 5000 
Alaska 4760 
Louisiana 4500 
Indiana 4325 
Colorado . 4300 
Vermont 4300 
New York 4250 
Arizona ·4120 
Oklahoma 4100 
Illinois 4000 
Utah ·3800 
Penll5ylvania 3775 
Virginia 375<) 
Michigan 36!'3 
Masuchu!eus 3600 
Minn...,la 3500 
Oregon 3480 
Monlana 3400 
No. Carolina 3350 
Rhode Island 3350 
Arkansas (Median Slate) . 3300 
Missouri (Median State) 3300 
No. Dakota 3250 
So. Dakota 3175 
Idaho 3170· 
T.nn ..... 3165 
Wa,hington 3075 
Wisconsin 3050 
KentuckY 3030 
Mississippi 3025 
Maine 3000 
Texas 3000 
West Virginia 3000 
tonnecticut 2950 
Ohio 2800 
Nebraska 26i5 
California . "2630 

.Maryland 2600 
Florida "2595 
New Hamp;hire 2500 
Wyoming' ·2350 

I 
Hawaii 2310 
Nevada ·2120 
Iowa 2120 
Delaware 2000 
South Carolina 1900 
Georgia 1800 

., l&ttoner fen orlcill&Uy ccnlputed InrorreetlY 
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Using the data from the December 1966 survey published 
in Trusts and Estates and assuming that all other states 
have not changed their fee structure, the current California 
fees on an estate of $100,000 have been inserted into the 
listing to reflect California's current rank among states: 

New Mexico 
New Jersey 
Alabama 
District of Columbia 
Kansas 
Alaska 
Louisiana 
Indiana 
Colorado 
Vermont 
New York 
Arizona 
Oklahoma 
Illinois 
Utah 
Pennsylvania 
Virginia 
Michigan 
Massachusetts 
Minnesota 

. Oregon 
Montana 
North Carolina 
Rhode Island 
Arkansas (Median State) 
Missouri (Median State) 
North Dakota 
South Dakota 
Idaho 
Tennessee 
California 
Washington 
Wisconsin 
Kentucky 
Mississippi 
Maine 
Texas 
West Virginia 
Connecticut 
Ohio 
Nebraska 
Maryland 
Florida 
New Hampshire 
Wyoming 
Hawaii 
Nevada 
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5150 
5000 
5000 
5000 
5000 
4760 
4500 
4325 
4300 
4300 
4250 
4120 
4100 
4000 
3800 
3775 
3750 
3663 
3600 
3500 
3480 
3400 
3350 
3350 
3300 
3300 
3250 
3175 
3170 
3165 
3150 
3075 
3050 
3030 
3025 
3000 
3000 
3000 
2950 
2800 
2675 
2600 
2595 
2500 
2350 
2310 
2120 



Iowa 
Delaware 
South Carolina 
Georgia 

-2-

2120 
2000 
1900 
1800 


