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Subject: Study L-1060 - Multiple-Party Accounts (Comments of Reviewers) 

Attached are six exhibits concerning the staff draft of a Tentative 

Recommendation relating to Multiple-Party Accounts attached to the basic 

memo (87-90): 

Exhibit 1: Report of Study Team 2 of the Estate Planning, Trust and 

Probate Law Section of the State Bar. 

Exhibit 2: Letter from Kenneth Petru1is for the Legislative 

Committee of the Beverly Hills Bar Assoctation Probate Section. 

Exhibit 3: Letter from Kenneth Klug to Ted Cranston concerning 

tenancy in common accounts. 

Exhibit 4: Letter from Kenneth K1ug to James Quillinan concerning 

the proposed renumbering of Section 5101. 

Exhibit 5: Letter of March 17, 1983, from Charles Collier to the 

State Bar Legislative Representative in Sacramento advising that the 

Executive Committee "supports" the 1983 multiple-party accounts bill. 

Exhibit 6: Sample credit union account card for joint accounts. 

State Bar Support in 1983 and Earlier 

The basic memo states that when the bill proposing the California 

Multiple-Party Accounts Law (AB 53) was introduced in 1983, it was 

supported by the Executive Committee of the Estate Planning, Trust and 

Probate Law Section of the State Bar. Team 2 takes issue wi th this 

statement. Exhibit 5 (Collier letter of 3/17/83) shows that the 

Executive Committee did support AB 53, so the statement in the basic memo 

is correct. 

Moreover, in 1973 the State Bar published a report entitled "The 

Uniform Probate Code: Analysis and Critique" favoring enactment of the 

multiple-party account provisions of the Uniform Probate Code. Although 

the report was generally critical of the OPC, it singled out the 

multiple-party account provisions for favorable comment: 

The provisions of Part I of Article VI clarifying the rights 
and obligations of the financial institution and depositors 
in multiple-party accounts have considerable merit, and their 
addition to California's present statutory scheme would be 
beneficial. 
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The State Bar report was written by a distinguished committee with 

the following members (affiliation as of 1973): 

Brent Abel of McCutchen, Doyle, Brown & Enerson (chairperson) 
Ronald Gother of Gibson, Dunn & Crutcher (vice chair) 
Max Gutierrez of Brobeck, Ph1eger & Harrison 
Louis Bernheim of Bernheim, Sugarman, Gilbert & Straughn 
John Cohan of Irel1 & Manella 
Edmond David of Overton, Lyman & Prince 
Bruce Friedman of Zang, Friedman & Zamir 
Hon. Gilbert Harelson, Judge of the Superior Court 
Hon. Arthur K. Marshall, Judge of the Superior Court 
William McClanahan of Wallenstein & Field 
Jerome Peters of Peters, Fuller, Byrne & Rush 
Matthew Rae of Darling, Hall, Rae & Gute 
Edward Halbach, Dean, School of Law, University of California 
William Johnstone of Hahn & Hahn 
James Kelly of diLeonardo, Blake, Kelly, Aguilar & Leal 
Bertrand Kragen, Esq. 
Robert Mills of McCutchen, Doyle, Brown & Enerson 
Francis Price of Price, Postel & Parma 

What Do Depositors Intend? 

Team 2 questions the assumption on which the proposal is based: 

that a person who deposits funds in a multiple-party account normally 

does not intend an irrevocable present gift to the other parties, and 

that many people believe that depositing funds in a joint account has no 

effect on ownership until death. However, this assumption is supported 

by the 1973 analysis and critique of the State Bar: 

The P.O.D. accounts reflects the erroneous understanding of 
many lay persons of the effect that the creation of a joint 
tenancy account has no effect until death. 

This assumption is also supported by other commentators. See, e. g. , 

Griffith, Community Property in Joint Tenancy Form. 14 Stan L. Rev. 87 

(1961); Uniform Probate Code § 6-103 comment. 

Tracing 

The California Multiple-Party Accounts Law provides that a joint 

account belongs, during the lifetime of all parties, to the parties in 

proportion to the net contributions by each to the sums on deposit, 

unless there is clear and convincing evidence of a different intent. 

Prob. Code § 5301. Team 2 is concerned that this creates complex tracing 

problems, and that it may be impossible to determine who made a deposit 

or withdrawal. 
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The provision does require tracing, but there is a fall-back rule: 

If net contributions cannot be shown, the funds are divided equally among 

the parties. Uniform Probate Code § 6-103 comment. 

Proceeds of Deposit Life Insurance 

Subdivision (f) of Section 5101 (to be recodified in the draft as 

Section 5132) provides that, if proceeds of deposit life insurance are 

added to a joint account because of death of the party whose net 

contribution is in question, the insurance proceeds are part of that 

party's net contribution. Team 2 says that this needs clarification: 

The provision on life insurance "disregards ownership of the policy; 

credit seems to depend on the identity of the insured." 

The question of whether the owner of the policy is the same person 

as the insured is irrelevant. The provision only applies when the 

insured has died and the proceeds have been added to the account. In 

that case, the proceeds are treated the same as other funds deposited by 

the decedent. 

Excessive Withdrawals 

Team 2 asks what happens if a party to a joint account withdraws 

funds in excess of his or her net contribution, and whether, after the 

death of that party, the surviving party has a cause of action against 

the decedent for the excess withdrawal. This is addressed in the comment 

to Uniform Probate Code Section 6-103: "Presumably, overwi thdrawal 

leaves the party making the excessive withdrawal liable to the beneficial 

owner as a debtor or trustee." 

Transmutation of Separate Property to Community 

Probate Code Section 5305 provides that if parties to an account are 

married to each other, their deposits are presumed to be community 

property. Team 2 is concerned that a married person might deposit 

separate property to the account and have it thereby transmuted to 

community property, contrary to his or her intent. However, as Team 2's 

report notes, Section 5305 provides that the community property 

presumption may be rebutted by tracing the deposit to separate property. 

Section 5305(b)(I) provides that separate property deposited becomes 

communi ty if the spouses made an agreement to that effect. Team 2 asks 

how this provision fits with Civil Code Section 5110.730 which requires 

transmutation agreements to be in writing. The Civil Code section 
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appears to prevail because it was added in 1984, a year later than the 

Probate Code section. We should make this clear by revising Probate Code 

Section 5305(b)(1) to require the agreement to be in writing. 

Community Property During Lifetime, Survivorship at Death 

The inter vivos community property presumption and the provision for 

survivorship which cannot be changed by will (Section 5305) are based on 

the assumption that married persons want both the benefits of community 

property during their lifetimes and automatic survivorship at death. 

Griffith, Community Property in Joint Tenancy Form. 14 Stan. L. Rev. 87, 

90, 95, 106-09 (1961). Team 2 questions this assumption. 

According to Team 2, automatic survivorship of community property is 

undesirable for two reasons: (1) By overriding the decedent's will, it 

defeats the decedent's carefully drafted estate plan; (2) it is not 

needed to avoid delay and expense, because the surviving spouse may 

collect the funds (subject to possible disposition of half by the 

decedent's will) by using either the affidavit procedure (Prob. Code 

§§ 13100-13115) or the community property set-aside (Prob. Code 

§§ 13650-13660). 

The first argument ignores the fact that the parties may negate 

survivorship in a multiple-party account by appropriate language. See 

Prob. Code § 5302. To negate survivorship, the parties may, for example, 

establish a "JOINT ACCOUNT -- NO SURVIVORSHIP." Comment to Prob. Code 

§ 5302. A carefully drafted estate plan should take this possibility 

into account. 

Automatic survivorship better avoids delay and expense than the 

community property set-aside because the latter requires petition and 

hearing (Prob. Code §§ 13650, 13656), and better avoids delay and expense 

than the affidavit procedure because the latter may only be used where 

the gross value of the decedent's real and personal property in 

California does not exceed $60,000 -- probably a small minority of 

estates of married persons. 

Creation of Tenancy by the Entirety? 

Team 2 is concerned that the staff proposal will create a kind of 

property not previously recognized in California: tenancy by the 

entirety. Tenancy by the entirety is essentially a joint tenancy, but it 

may only be held by married persons, and it differs from joint tenancy in 
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that neither spouse can convey his or her interest to affect the right of 

survivorship of the other spouse. 

The proposal merely provides that funds of married persons in an 

account to which they are both parties are presumed to be their community 

property during their lifetimes, but that when one dies, a right of 

survivorship arising from the express terms of the account or under the 

statute cannot be changed by will. If funds are withdrawn during the 

lifetimes of the married couple, the funds are ordinary community 

property. Unlike a tenancy by the entirety, either party can dispose of 

half of the withdrawn funds by will. 

Survivorship in Tenancy in Common Accounts 

Under the California Multiple-Party Accounts Law, a joint account 

includes survivorship unless there is "clear and convincing evidence of a 

different intention." Prob. Code § 5302. There is a question whether an 

account designated "tenancy in common," which did not have survivorship 

at common law, is clear and convincing evidence of an intent not to have 

survivorship. The California Multiple-Party Accounts Law addresses this 

question only obliquely in a transitional provision: Under Section 5306, 

a tenancy in common account established before the operative date does 

not include survivorship. 

Kenneth Klug finds an Alice in Wonderland quality to imposing 

survivorship on tenancy in common accounts, if that is the effect of 

Section 5302. He says: 

For years, the public has been opening tenancy in common 
accounts intending exactly what the law provided; legal 
advisors have been advising people concerning ownership of 
tenancy in common accounts. It would be a disservice to the 
public to enact legislation which would abolish this useful 
type of account or which would change terminology so that 
tenancy in common no longer means tenancy in common. To 
require that clear and convincing evidence be submitted to 
establish tenancy in common is a step backwards. 

Exhibit 6 is a sample account card developed by the California 

Credit Union League for use by credit unions. In the sample account 

card, the depositor does not choose the type of account by its common 

law label (e.g., joint tenancy or tenancy in common). Rather the 

depositor chooses based on the particular features desired: (1) 

"jointly and equally with right of survivorship" or (2) with respective 
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percentage ownership indicated and either with survivorship at death or 

wi th payment to a designated beneficiary (no survivorship). I f all 

credit unions and industrial loan companies are using this account card 

or something similar, it may be that there are no tenancy in common 

accounts being established under the new law. Or, if tenancy in common 

accounts are being established, the depositor must expressly indicate 

whether there is survivorship. If the depositor must choose 

survivorship or no survivorship, whether the account is labelled 

"tenancy in common" seems inconsequential. 

When the Multiple-Party Accounts Law was enacted, the Commission 

thought that tenancy in common accounts would no longer be used after 

the operative date, because new accounts would presumably conform to 

the new law. However, the staff draft may encourage the use of tenancy 

in common accounts by banks and savings and loan associations after the 

operative date of the draft (July 1, 1989): A transitional provision 

on page 39 of the draft permits financial institutions to continue to 

use old forms after the operative date. This creates a possibility 

that, after the operative date, banks and savings and loan associations 

will continue to use old account forms, with tenancy in common as a 

possible choice. 

It is likely that many depositors who open a tenancy in common 

account do so without legal advice and without understanding the common 

law meaning of the term. Depositors may choose a tenancy in common 

account after talking to a non-lawyer employee of the financial 

institution with a hazy understanding of the law. 

However, if Mr. Klug's assumption is correct that many depositors 

know the law or rely on legal advice before choosing a tenancy in 

common account, then he has a point. If so, perhaps tenancy in common 

accounts opened after the operative date of the draft should have the 

same effect they have under existing law applicable to banks and 

savings and loan associations -- no survivorship. 

Reporting of Interest on Joint Accounts 

Team 2 asks how financial institutions report interest earned on 

joint accounts, since ownership may be unequal. Financial institutions 

need only report total interest earned. There is no requirement that 

financial institutions segregate interest according to ownership. 
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Clearly, that would be impossible for the financial institution to do. 

It is up to depositors to segregate interest and report appropriately 

to the Internal Revenue Service. 

Liability of Account Funds for Debts of Deceased Party 

The proposal would add a new provision to California law that 

multiple-party account funds are liable for debts of a deceased party 

if the estate is inSUfficient. This is consistent with Section 6-107 

of the Uniform Probate Code. It would change the much-criticized rule 

that a surviving joint tenant takes the property free of claims of the 

deceased joint tenant's creditors. The criticism is that the surviving 

joint tenant gets a windfall, and the deceased joint tenant's creditors 

are unfairly prejudiced. The Beverly Hills Bar Association supports 

the proposal, but State Bar Team 2 does not. 

According to Team 2, the proposal takes away a benefit from poor 

decedents. But the existing rule benefits the decedent's surviving 

joint tenant more than it benefits the decedent. The staff thinks this 

is an insufficient reason to keep the existing rule. 

Team 2 objects to piecemeal treatment of this issue, noting that 

the State Bar is working on a procedure for creditors' claims against 

revocable trusts. However, if it is desirable to permit decedent's 

creditors to reach joint account funds, it seems better to enact such a 

rule now, even though it does not deal with the question 

comprehensively for all nonprobate assets. 

The proposal contains a two-year statute of limitations: The 

personal representative must commence a proceeding to recover the funds 

not more than two years after decedent's death. Team 2 thinks two 

years is too long. However, two years is the period provided under 

Uniform Probate Code Section 6-107, enacted in 18 states. 

The Beverly Hills Bar points out that the proposal only applies 

where there is a probate. If there is no probate, the existing rule is 

preserved that decedent's creditors may not reach joint account funds. 

The Beverly Hills Bar thinks perhaps credi tors should be allowed to 

reach account funds directly if there is no probate. This suggestion 

would go well beyond UPC Section 6-107 and the law in the 18 states 

that have enacted it. It would be much more burdensome for surviving 

parties to deal with claims of all decedent's creditors than to deal 
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with one claim by the personal representative. 

The Beverly Hills Bar cites the revocable trust provision (Prob. 

Code § 18201) as permitting the settlor's creditors to reach trust 

funds directly. 

permits this: 

However, it is not clear that the trust provision 

It refers to claims of creditors of the settlor's 

estate, so it seems to require trust funds to be pursued by the 

deceased settlor's personal representative rather than by creditors 

directly. 

We need a general procedure for the personal representative to 

reach nonprobate assets that can be brought into an insolvent probate 

estate. See note on page 24 of the draft recommendation attached to 

the basic memo (87-90). The New York Law Revision Commission is 

studying whether creditors should be able to reach nonprobate assets 

(revocable trusts and multiple-party accounts) where the estate is 

insolvent. 

The Beverly Hills Bar is concerned that proposed Section 5307 may 

permit multiple-party account funds recovered by the estate to be paid 

to creditors who have not filed a timely claim in the estate 

proceeding. But subdivision (d) of proposed Section 5307 provides: 

"Amounts recovered by the personal representative under this section 

shall be administered as part of the decedent's estate." This seems to 

require recovered funds to treated the same as in other estate 

proceedings, including the requirement that creditors file a timely 

claim. 

The Beverly Hills Bar asks why demand by a creditor should be 

required as a precondition of the personal representative pursuing 

multiple-party account funds, particularly if the funds are needed to 

pay expenses of administration rather than debts. This requirement is 

taken from Uniform Probate Code Section 6-107, and is comparable to the 

application requirement for assets transferred by the decedent in fraud 

of creditors (existing Section 579, recodified as Section 9653 

operative July 1, 1988): 

9653. (a) On application of a creditor of the decedent or 
the estate, the personal representative shall commence and 
prosecute an action for the recovery of real or personal 
property of the decedent for the benefit of creditors if the 
personal representative has insufficient assets to pay 
creditors and the decedent during lifetime [made a 
transfer in fraud of creditorsl. 
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The Beverly Hills Bar suggests a provision permitting the personal 

representative to notify the financial institution holding the 

multiple-party account that the estate claims the funds, and preventing 

withdrawal until the matter is settled. This is covered by Section 

5405 in the California Multiple-Party Accounts Law, which requires a 

court order to freeze the account. The requirement of a court order is 

an important protection for the decedent's surviving spouse and 

immediate family who may need immediate access to the funds. 

Subdivision (b) of proposed Section 5307 allows the personal 

representative to reach funds the decedent "owned beneficially" before 

death. The Beverly Hills Bar finds the "owned beneficially" language 

unclear and would substitute "net contribution," a defined term. 

However, "net contribution" means deposits plus a share of interest or 

dividends, and may not include funds that passed to the decedent from a 

predeceased codeposi tor. This appears to be the reason for the "owned 

beneficially" language used by the Uniform Probate Code. For this 

reason, the staff prefers the "owned beneficially" language. 

Repeal. Reenactment. and Renumbering of Section 5101 

Section 5101 contains 16 defined terms needed for the California 

Multiple-Party Accounts Law. The staff proposal would break up the 

section into 17 shorter sections by making its introductory clause and 

each of its 16 subdivisions a separately numbered section. Kenneth 

Klug objects to this. He renews his objection to the staff's "endless 

tinkering" with the code where no substantive change is intended. 

Substantively, all that must be done to Section 5101 is to broaden 

the definition of "financial institution" to include banks and savings 

and loan associations. Why then should the section be repealed, 

reenacted, and renumbered? 

The problem with Section 5101 is its length, covering nearly two 

pages in the Compact Edition of West's Probate Code. It is easier to 

find a definition in a separate section with its own heading. 

Annotations for the particular definition are easier to find if they 

are collected under a short section having only one definition. 

When a section is amended, the bill must set out the amended 

section in full. A long section adds to printing costs, and exposes to 

scrutiny and controversy parts of the section not being amended. A 
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bill may be delayed or defeated for reasons having nothing to do with 

the amendment proposed by the bill. 

Legislative Counsel's Drafting Manual recommends short code 

sections so "future amendments may be made without the necessity of 

setting forth and repeating sections of unnecessary length." This 

principle was endorsed by the California Code Commission in its 1949 

report: 

In our codes, we endeavor to break up the law into 
comparatively short sections. The primary purpose of this is 
to facilitate subsequent amendment and to reduce the length 
of amendatory bills . • . 

This is why staff proposes to repeal, reenact, and renumber Section 5101 

in 17 short sections. 

If this goal is laudable, it may be asked why it was not done in 

1983 when the Multiple-Party Accounts Law was enacted. The answer is 

that in 1983 the staff was adhering to the Uniform Probate Code perhaps 

too slavishly. Probate Code Section 5101 is drawn from Uniform Probate 

Code Section 6-101, itself a lengthy section. 

The staff brought Mr. Klug' s objection to the attention of the 

Commission at the September meeting. The Commission is sensitive to the 

difficulty practitioners have in trying to trace the law when sections 

are renumbered and moved to other parts of the code, particularly when 

substantive provisions are split up and scattered among many new 

sections. However, at the September meeting, it seemed to be the 

consensus that repeal, reenactment, and renumbering of Section 5101 did 

not create these problems because the provisions were not being moved to 

other parts of the code, but were being kept in the same place, merely 

giving a separate section number to each subdivision of Section 5101. 

Practitioners should have no difficulty finding the renumbered 

definitions, particularly with the help of the Comments and the 

cross-reference tables usually supplied by law publishers. 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 
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November 30, 1987 

James V. Quillanan, Esq. 
Attorney at Law 
444 Castro St., Suite 900 
Mountain View, CA 94041 

Re: LRC Memo 87-90 (Multiple Party Accounts) 

Dear Jim: 

DIANE C. yu OMJ-t/ 

Team 2 has reviewed the above LRC Memo. The team is 
of the opinion that the recommendations should be disapproved. 

To clarify the record, when this bill was introduced 
in 1983 we agreed not to oppose it as part of a compromise with 
respect to all legislation proposed that year. We opposed this 
specific provision and still do, contrary to the implication of 
Memorandum 87-90. 

The proposal would result in a substantial and 
unnecessary change in California law by establishing for banks 
and savings and loans a form of co-tenancy not presently 
recognized in California: tenancy by the entirety. The team 
also questions the assumption upon which the recommendation is 
based, namely that the proposal conforms more closely to what 
depositers generally intend during life and upon death. While 
we have indicated areas which raise concern, we do not feel 
this recommendation should be approved with amendments. 

While the recommendation does not address the issue, 
there is a need for greater clarity in establishing bank 
accounts. All too frequently, a joint tenancy account is 
inadvertently created when a party desired either a community 
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property account or an account in tenancy in common. This 
proposal would only increase the problem. 

It is particularly distressing that the transition 
provisions appear designed to "buy" the support of banks and 
savings and loans at the expense of the consumer. The 
institutions are not required to inform the depositor. but the 
new provisions will apply to multi-party accounts established 
prior to its effective date. One would hope that if this 
proposal is pursued. there will be some protection for the 
depositor. the party most in need of help under the proposed 
rules. 

We have the following specific comments: 

1. The staff recommendation comments that the 
proposal will bring uniformity to the law and avoid two 
separate bodies of law governing the rights between parties to 
multiple-party accounts (one applicable to accounts held by 
banks and savings and loans. and the other applicable to credit 
unions and industrial loan companies). This argument begs the 
question. Existing multiple-party account legislation has 
limited application since it only applies to credit unions and 
industrial loan companies. The legislation has been in place 
since the beginning of 1984. but it is difficult to know 
whether it has worked or will work any better than the law in 
place with respect to banks and savings and loan associations. 
It would be preferable to revise this law into conformity with 
the law presently applicable to banks and savings and loans 
rather than expand its application. 

2. Under existing California law. a joint tenancy 
account belongs equally to the co-depositors. This proposal 
would adopt the gift tax rule based on the Uniform Probate Code 
which provides that a joint account belongs to the parties 
during their lifetimes in proportion to their net contributions 
unless there is clear and convincing evidence of a contrary 
intent. Section 5132 identifies and attempts to define "net 
contribution." This section would appear to raise some fairly 
complex tracing problems. For example. how would one determine 
the sum of all deposits made by or for one party at any 
particular time? Perhaps one could identify deposits made by a 
particular individual. but how would it be determined for whose 
credit they were in fact made? Similarly. how can one 
determine if a withdrawal is made "for" a party? What rule 
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should apply with respect to overdrafts? It is entirely 
possible that the tracing requirement would have to be made 
some years after these transactions occur. As a practical 
matter, it may be impossible to determine who made any deposit 
or withdrawal. There will also be circumstances when it is not 
at all clear whose funds were applied to a particular 
disbursement. 

3. It should be noted that the term "joint account" 
is defined under Section 5128 to mean an account payable on 
request to one or more of two or more parties whether or not 
mention is made of any right of survivorship. Section 5130 
states that a multiple party account does not include an 
account established for the deposit of funds of a partnership, 
joint venture, or other association for business purposes. 
Thus, in any account where there are two signatories there 
would be a right of survivorship. If these parties were not 
married, it is highly questionable whether a right of 
survivorship is generally intended. The beneficiaries of the 
estate would then be required to establish what the intent of 
the original depositors was at the time the account was 
opened. In many instances it may not be clear whether the 
particular account was for business or personal use. 

4. Section 5132 needs clarification. The provision 
concerning life insurance, for example, disregards ownership of 
the policy; credit seems to depend only on the identity of the 
insured. 

5. The proposal does not seem to address the issue 
of what occurs if a depositor withdraws funds in excess of his 
or her "net contribution." This also raises the issue of the 
suriviving joint tenant having a cause of action against the 
decedent for withdrawals exceeding the "net contribution" of 
the decedent. 

6. While not directly, addressed in the staff 
recommendation, Probate Code Section 5305 raises additional 
issues. This section generally provides that if the parties to 
an account are married to each other, the net contribution to 
the account is presumed to be and remains their community 
property. Thus, there would be an increasing likelihood that a 
spouse with substantial separate property could open a 
multiple-party account and thereby inadvertently convert 
separate to community property. The right of survivorship 
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would be established notwithstanding the fact that the account 
"does not mention any right of survivorship." See Section 
5101(d). Section 5305(b)(1) indicates that the presumption 
established by 5305 can be rebutted by proof that the sums on 
deposit are claimed to be separate property and can be traced 
from separate property unless it is proved that the married 
persons made an agreement that expressed their clear intent 
that such sums be community property. How does this section 
fit with Civil Code Section 5110.730? Even if separate 
property ownership can be approved under current law, it would 
appear that the right of survivorship could not be defeated, 
even though the separate property ownership is established. 

7. It is unclear how banks and savings and loans 
would report interest earned on these accounts given the 
requirement that a net contribution equals ownership. There is 
no suggestion as to how this problem has been handled by credit 
unions and industrial savings and loans. 

8. The staff report states: "The rule of the 
California multiple-party accounts law conforms to the intent 
of married persons generally to retain the benefits of 
community property during their lifetimes and to pass the funds 
at death to the survivor with a minimum of delay and expense." 
We find this assumption to be inconsistent with the intentions 
of many married persons. First, in many instances, a joint 
tenancy account will defeat a property drafted estate plan. 
Many clients have elected to create a credit equivalent trust 
in order to shelter a portion of the estate from federal estate 
tax on the death of the surviving spouse. An automatic right 
of survivorship will defeat this plan and cause liquidity 
problems as well. Second, delay and expense can be avoided 
under existing law. If the parties wish, they have the joint 
t<enancy option available at the present time. In addition, a 
surviving spouse can take advantage of the community property 
set aside provisions of the Probate Code. Accounts may also be 
collected by use of the expanded affidavit procedure. 

9. We question the provisions of Section 5307, in 
light of current rules concerning creditors' rights to joint 
tenancy assets. The survivorship rules have traditionally 
provided an effective estate planning tool for the poor; this 
provision will limit its effectiveness. will other probate 
procedures be added on as time progresses? The two year limit 
subsection (c) seems unduly long. A new statute has been 
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proposed for revocable trusts: a copy was sent to the LRC on 
November 24, 1987. The creditors' claims rules for non-probate 
assets (other than trusts) should be the subject of a 
comprehensive study, not done piecemeal. 

10. While the Director of Government Relations for 
the California Credit Union League may believe that credit 
unions are happier with their experience under the law as it 
has been in effect for nearly four years, that does not tell us 
much about the experience with the new law over that period of 
time. This section opposed the multiple-party accounts law at 
the time that it was proposed earlier, and obviously the banks 
and savings and loans opposed it at the time it was introduced 
into the legislature. To a certain extent, because the law has 
not been applicable to banks and savings and loans, the effect 
of the law has not been as widespread as it would be if banks 
and savings and loan associations were covered. Since most of 
the clients for whom sophisticated estate planning is done 
would be more likely to maintain accounts with banks or savings 
and loans, the full effect of the problems we see with the 
statute would only be felt if the law were extended to banks 
and savings and loans. 

Many of the assumptions made in the staff report are 
merely that, assumptions, and they do not conform to the 
experience of those of us who have dealt with many individuals 
planning estates over the years. In conclusion, Team 2 is of 
the opinion that substantial additional analysis is needed 
prior to expanding this concept to banks and savings and loans. 

015:wpc 
4038N 
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EXHIBIT 2 

ABBITT & BENNETT 
A PFtOrESSIOI'IA~ CORPORA.TION 

SUITE: 1100 

12t21 WILSHIRE BOULEVARD 

LOS ANGELES, CALIFORNIA 90025 

California Law Revision Commission 
4000 Middlefield Road, No. D2 
Palo Alto, CA 94303-4739 

Re: Memorandum 87 -90 
Multiple Party Accounts 

Commissioners: 

Study L-I060 

AREA CODE 2.13 

824-0471 

FAX 213 820-5960 

The Legislative Committee of the Beverly Hills Bar Association Probate 
Section has reviewed the above memo and makes the following comments 
and recommendations, as drafted by David E. Lich of our Committee: 

., 

The theory of the proposed law regal'ding creditor's rights with respect to 
multiple-party accounts appears proper. Under the present law, the 
surviving account holders may receive a windfall, at the cost of the credi­
tors of the decedent. However, there are some technical difficulties which 
must be addressed: 

1) Proposed Section 5307 (c) provides that the surviving party is liable 
to account to the personal representative of the deceased party's estate. 
There is no provision in the event that no probate is pending and there is 
no personal representative. What happens in the case of spousal set­
asides, living trusts, and collection of small estates pursuant to Section 
13100, et seq.? More importantly, what if all the decedent's funds were in 
joint accounts, and, by virtue thereof, there is no property whatsoever to 
be probated? In these events, it would appear to be necessary to 
establish a no-asset probate simply in order to have a personal 
representative assert the creditors' rights. Or, might it be better to allow 
the creditors in such a situation to pursue the surviving account holders 
directly? Compare, for example, Probate §18201 regarding creditors' 
rights against property in a living trust. There is no requirement that 
the assets be pursued by the personal representative; the property of the 
trust is "subject to the claims of creditors" to the extent the probate 
estate is insufficient. 
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2) Proposed Section 5307(c) provides that no proceeding to assert liabil­
ity against the surviving account holder shall be commenced unless (1) the 
personal representative has received a written demand by a creditor of the 
decedent; and (2) the proceeding is commenced by the personal 
representative not more than two (2) years after the decedent's death. 
First, there is no definition provided of "creditor". The definition of 
"creditor" should be limited to those who have filed timely claims in the 
decedent's estate. Under the generic definition of "creditor", such a 
timely claim would not be required. Compare, for example, Probate Code 
Section 13552 regarding the liability of the surviving spouse for the dece­
dent's debts which section bars claims unless the creditor files a timely 
claim in the probate estate. 

Second, this section would appear to prevent the personal representative 
from pursuing the surviving account holder unless such a demand was 
made by a creditor. Shouldn't the personal representative be empowered 
(and possibly required) to pursue the surviving account holder if there is 
reason to believe that the estate is insolvent? Moreover, the personal 
representative may wish to seek out the surviving account holder to pay 
taxes and expenses of administration. Under the proposal, it would 
appear that the personal representative is not empowered to begin such a 
proceeding, except upon the demand of a "creditor". 

3) There is no provision made for the personal representative to notify 
the imancial institution and put a "stop" on withdrawals by the surviving 
account holder. Supposedly, this could be handled under the provisions 
of a Prejudgment Writ of Attachment. It would be far more simple, 
however, to provide herein for the ability of the personal representative to 
simply notify the financial institution of the personal representative's 
claim, in order that the financial institution shall thereafter not disburse 
funds from the multiple-party account to the surviving account holder. 
This would avoid the necessity of the personal representative having to 
"chase" the surviving account holder. 

4) There is no time limit on the written demand from the creditor. The 
only provision is that the proceeding must be commenced by the personal 
representative not more than two (2) years after the decedent's death. 
Looking at extremes, this would open the possibility for a demand by a 
creditor upon the personal representative on the last day, requiring that 
the personal representative commence an action against the surviving 
account holders on that very day. A written demand by the creditor 
should have to be served upon the personal representative not later than, 
say, twenty (20) months after the decedent's death, in order to allow the 
personal representative sufficient time to commence the action against the 
surviving account holders. 

5) Proposed Section 5307(b) provides the survlvmg party is liable for 
amounts "the decedent owned beneficially" immediately before the 
decedent's death. It would be clearer to provide that the surviving party 
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is liable to the extent of the decedent's "net contribution", since this term 
is defined in proposed Section 5132. 

Yours very truly, 

BEVERLY HILLS BAR ASSOCIATION 
LEGISLATIVE cml~lITr.~ROBATE SECTION 

l~cD~~ 
KENNETH G. PETRULIS 

KGP/ar 

cc: Phyllis Cardoza 
Jeffrey A. Altman 
Linda Dmytryk 
David Guttman 
Marc B. Hankin 
Linda D. Hess 
Laura Kimche Horwitch 
Ralph V. Palmieri 
Bruce D. Sires 
James J. Stewart 
Melinda Tooch 
Lance M. Weagant 
David E. Lich 
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Mr. Theodore J. Cranston 
Gray, cary, Ames & Frye 
1200 Prospect street, suite 575 
La Jolla, California 92037 

Re: LRC Memo 87-90. Multiple Party Accounts 

Dear Ted: 

I co-owned with a friend of mine a cabin at Bass 
Lake. Title stood in his name and his wife's name, as joint 
tenants, as to an undivided one-half interest; and in my name 
and my wife's name, as joint tenants, as to an undivided one­
half interest. In order to provide for payment of taxes, 
insurance, utilities and other common costs of maintenance 
and upkeep, a bank account was opened in the names of the two 
wives. The husbands' names were not on the account. Either 

,of-the two wives could draw on the account. The account was 
held as tenants in common between the two wives. As would be 
expected, contribution to the account was equal. Under the 
proposal of Memo 87-90, the account would be a "joint ac­
count" with right of survivorship. Clearly, that is not what 
the parties intended. 

As you know, it is quite common for siblings who 
co-own property to establish tenancy in common accounts for 
the purpose of managing co-owned, inherited property. Oc­
casionally this may be formalized into a partnership account, 
but more often than not the account is merely held in the 
individual names, as tenants in common. Rental or other 
income from the co-owned property is typically deposited in 
the account, and expenses relating to the property are typi­
cally paid from the account. Anyone who would suggest that a 
right of survivorship is intended in those circumstances 
lacks practical experience in the real world. 

-
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For years, the public has been opening tenancy in 
common accounts intending exactly what the law provided; 
legal advisors have been advising people concerning the 
ownership of tenancy in common accounts. It would be a 
disservice to the public to enact legislation which would 
abolish this useful type of account or which would change 
terminology so that tenancy in common no longer means tenancy 
in common. To require that clear and convincing evidence be 
submitted to establish tenancy in common is a step backwards. 

The problem with the proposal made by Memo 87-90 is 
made even more acute by the transitional provisions section 
100 and Section 101. These sections provide that the finan­
cial institution may continue to use its outdated forms and 
has no liability for doing so. In other words, an outdated 
signature card can be presented to the depositors who are led 
to believe by the statements on the card that they are open­
ing a tenancy in common or community property account, when 
in fact a "joint account" with right of survivorship is being 
opened. Black means white and white means black. I expect 
next to see the Cheshire cat in this Wonderland of Alice. 

Very truly yours, 

Kenneth M. Klug 

cc: Team 2 
James V. Quillinan 



1st 'Supp. to Memo 87-90 EXHIBIT 4 Study L-I060 

eMir 

ESTATE PLANNING, TRUST AND 
PROBATE LAW SECTION 

11 K.EITH iHLTER. s. .. Fru.ciM. 
,· ... ·C .. .i. 

THE STATE BAR OF CALIFORNIA t:-t.I'1>r c.... ... ,:u ... 
D. KEITH 1!lItTER. s... Fr .. ' ..... 
OWENC. flORE. S",,/_ ~IN D. GOLDRING, l.M If..trl .. 

.r.iruom 
KATHRYN A. RALLSUN,lAA"tt/n • 
UERMJONEK. I!.ROWN.l_/h.~1n 
THEODOREJ_ CRANSlUN. L..J~I/ir 
l.LOYD W. HOMER. C_~iI 
KENNETH M. KL.UG, F~u 

IRWIN n COI.DItIS{;.,_ A.~,. 
JOHN A. GROMALA. Ew"u 
LYNN P. HART . .'I",. ~"'''<lJ<. 
ANNE K_ HIL.KER, fA> A ... -tt"'n 
WIL.UAM L HOISr:xCll}N, ..... F .. wion 
BEATRICE ~IDLf.Y-Lo\,\'VSON. L.. 14,,(,,'" 
JAY ROSS M_MAHON. s.. NiljM 
VALERIEJ_ Mf.RRITT. L.u A.qI~ 

J. ... MES C. OPEL, L.- A"p1 .. 
lEON .... RD W. pOLLARD U, s... [}if'(¥> 

J .... MES V. QUILUNAN, M"w.to:oi" ~'irw 

WILLIAM V. SCHMJUT, Cosca Mesa 
HUGH NF.AL. WF.LLS Ill, J",;.,,~ 

JAMESA. WILLETT.s......-../oo 

555 FRANKLIN STREET 
SAN FRANCISCO, CA 94102-<498 

(415) 561-8200 

IlRUCE S. ROSS. l. .. A~tr/rr 
STERLING L. ROSS.JR .• Mill Holln 
ANN E. smDOEN. LuA~~ 
JANET L WRICHT. F,,,,,. 

November 30, 1987 .'"'"t_...u... •• i,_~ 
PRES ZAJll.AN-SORERO~. s.." F"'~'IJ'" 

Mr. James V. Quillinan 
Diemer, Schneider, Jeffers, 

Luce & Quillinan 
444 Castro street, Suite 900' 
Mountain View, CA 94041 

Re: LRC Memo 87-90. Multiple Party Accounts 

Dear Jim: 

You will recall that in my letter of September 11, 
1987, I was critical of what I viewed as unending tinkering 
with the Probate Code. I complained, "Constantly drafting 
and redrafting statutes is a disservice to the public; change 
for the sake of change reduces the ability of the lawyers, 
the courts and others who must deal with the laws to assimi­
late all of the changes." I went on the commend the Commis­
sion for its work, but added that "It is time to stop fixing 
things that are already fixed." 

In its staff draft of the Recommendation Relating 
to Rules of Procedure in Probate, the staff defended itself 
by stating that they do what they can to keep the renumbering 
of code sections down to a minimum. (staff Note, Page 2.) 

Although I disagree that the staff is doing every­
thing it can do to maintain the integrity of the existing 
Probate Code and numbering system, it is not my purpose to 
engage in a debate with the staff. The purpose of this 
letter is to again bring to the attention of the Commis­
sioners what I see as an unending problem that needs to be 
addressed directly by the Commission. 

You will be receiving Team 2's report from Ted 
Cranston relating to LRC Memo 87-90. I will not discuss in 
this letter the sUbstantive problems in the proposal which 
will be covered by that report. Instead, I want to focus on 
my earlier complaint and observe that the problem still 
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exists. The staff draft of Memo 87-90 is yet another ex­
ample. That memo proposes to repeal Probate Code section 
5101 and re-enact it "without substantive change" in sections 
5120, 5122, 5124, 5128, 5130, 5132, 5134, 5136, 5138, 5140, 
5142, 5144, 5146, 5148, 5150, and 5152. 

The primary sUbstantive change to section 5101 is a 
redefinition of "financial institution" that could easily 
have been accomplished by amending subdivision 5101(c) as 
proposed in section 5126. This approach would have resulted 
in 15 fewer sections for lawyers to learn. 

Section 5101 was enacted in 1983 following recom­
mendation of the Law Revision commission. What possible 
public benefit is obtained by repealing, renumbering and 
redrafting that section as this staff draft proposes? As a 
lawyer, I am bothered by the unending tinkering that is still 
going on: more change for ~he sake of change. As a citizen 
and taxpayer of California I am appalled by the waste of 
public resources being expended to study, restudy, write and 
rewrite the statutes. I am appalled not only by the obvious 
waste of staff time and materials, but by the expenditure of 
the time of the Commissioners, of the legislature, and of the 
countless people who review and comment upon these proposals 
and who participate in the legislative process. 

What is the cost to the people of the state of 
California to constantly rewrite statutes? Do the benefits 
come close to justifying the costs? Aren't there more impor­
tant things to which we can devote our resources? Are the 
inmates running the asylum? 

We have been complaining for years about needless 
change in the Probate Code. It is simply not possible for 
the volunteer attorneys of our Section to keep pace with the 
paid Law Revision Commission staff. I wish that I had the 
time to review and study each memorandum presented. Unfor­
tunately, our studies must, of necessity, be selective. We 
could be more selective and provide better review and analy­
sis if we were not deluged by proposals "without sUbstantive 
change." Furthermore, the problem may well go beyond the 
Probate Code. From the tinkering we see with the Probate 
Code, is there any reason to believe that the staff will not 
continue tinkering with other statutes long after the Commis­
sion completes its work on the Probate Code? 

I believe the time has come for the Commission to 
clearly and convincingly instruct the staff to limit its 
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proposals to substantive changes and technical conforming 
amendments required by the substantive changes. I believe 
the entire Probate Code project will be completed more effi­
ciently and satisfactorily if the Commission would so in­
struct the staff. 

Very truly yours, 

Kenneth M. Klug 

cc: All Executive Committee Members and Advisors 



1st Supp. to Memo 87-90 
EXHIBIT 5 

ESTL.'E PLANNING, TRUS1.A,ND 
PROBATE LA \YI SECTION 

Study L-1060 

OF THE STATE BAR OF CALlFORNL\ 

i, ~ _. ~~~~~. CJu,ir 
'EXECUTIVE Cm.f~l!TTtE 

TlfLaOORE J. C!l:.\.. ... STC.s. ~"'-. ... DI'::CO 
JAllC:S O. O£\1">E. ~rrx'''"'':'~R£Y II. HEAt W.E.LLS, DJ, Y:',","-CoWir 

LOs ANG£l..t.S K.. BRr..:cr. fRJc:D\[ .......... S.\." H.I.."'-C'..sCO 
IRwL"f D. COLDR.::'\G. SE .... Ern.Y J!;:'.Li 
JA.'rES lL GOO[)"I:'i, SA.'i !l1E.CO 
llOYD 'oli. HO\IER, C\~.t?!I~:'L 
K.£~NiTIi ~I. KLL'G. f:;US:-;.) 

AC'w..,...r 
b.UITH !!LT£R 

SA..'i FRA.'iClSCO 

OOLL".:L'f ~t.. CUJR'E: 
,,'EWI'ORT BEACH 

0lAI.t.u A.,COW.EJl.jR. 

JOIDr L. !I!dXl:'< ..... E.LL, J!'.... (! u.:L\..,,!) 
J"u1ES C. OPEL. LOS ~;\-c:::u.s 

WJI.LIA...\( H. P L ... (.E.'rL .... ~. j Et~ o.-\.K..LA.. ... lt 
JAMES L R.OGEj't.i. LDS . .\.:~cn.£s 
HA.RLEY J. SPlTLER., s:,-, fR..>....'iasco 
CLAR£ H. Sf'R~·(;.S. s ........ r R.A~lC:5ro 
li.NlALS"'::'t.J..S m. toS_"'-'<cr.:us 
JAMES A. "'1LI..ElT, S .... CRA.\E ... \,0 

LOSA..'IlGEI..t.i 

WlL1J:A.).f: S. JOtC'iSTON.E 
,ASADENA. 555 FRANKLm STREET 

SAN FRANCISCO 941024498 
TELEPHONE 561-8200 

DAvtDc.ut 
OAI<L<ND 

lION. AJtTlIlJR J:. MAJt.SHAU.Ibt.' 
LOS A.'fGE.L£S • 

waUAW 5. ".cev..."'IAHAN 
LOSANCEUS 

AREA CODE 415 

WAnHIW S. RAE 
LOS A:'(GE u.s 

JOtL'lt'W. SCHQOUNG 
ODCO 

NIX!.. STODD!.N' 
LOS A..,",f.LES 

( 

March 17, 1983 

Peter Jensen· 
State Bar of California 
1210 K Street 
Sacramento, California 

Dear Peter: 

As you know, the Executive Committee of the Estate 
Fund and Trust and Probate Law Section has worked with the 
California Law Revision Commission on a nQ~er of bills which 
the Commission has introduced in the Legislature this year. 

The Executive Committee of the Section supports 
the following Law Revision Commission bills: 

Assembly Bill 24 
Assembly Bill 28 
Assembly Bill 29 
Assembly Bill 53 

(missing persons); 
(disclaimers 1 ; 
(emancipated minors); and 
(non-probate transfers). 

The Executive Committee, however, may suggest some 
technical corrections on one or more of the bills from time to 
time. 

cc: --­John DeMoully 
Harley Spi tler 
Mary Yen 

/ 

sincd£~/· 
Chcu:,res A. Collier, Jr, 
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understand thai it I do not prOV>d&1I T8J(payer Identification Number to you within 5i:o:1y/60) day$, you are required towilhhold 
twenty per<:enI12~ of aU repottable payments Iherealter made to me unlill provide a l1umber. 

Signect __________ -'-_________________ Dated: ________________ __ 

DESIGNATION OF BENEFICIARIES 
(Not to be used if joint lenancy box Is checked) 

~ Ihe e.enl ,I my dealh. I Ihe ,ndo,,; ... d mom'"I In Ihe event 01 my death, I Ihe undersigned member 

~"-e-dc;lc:cu-nc;o-n--:he-'eCb-yc:cd-e'-'-g-n-aC,e-'C'-mc:cy~bCeCn~e:r;~c~'a~'Y::-;,=o 
receive my proporflonale share in AOCOl!n! 

No. ____________________________ _ 

Name: ________________ _ 

Address: ___________________ _ 

Member's Signature 
Oale: _____________ _ 

CONSENT OF SPOUSE 
~It beneficiary is other than spouse) 

APPROVED AND CONSENTED: Date: ___ _ 

Signed: __________________ _ 

Spouse 0': ________________ _ 

Credit Union hereby designate as my beneficiary (0 

receive my proportionate share in Account 
No __________________________ _ 

Name: ____________________ _ 

Address: ______________ _ 

Membe(s Signature 
0&t8: _____________ _ 

CONSENT OF SPOUSE 
~11 beneUclary Is other than spouse) 

APPRQVEDAND CONSENTED: DaI6: ___ _ 

Signed: ______________ _ 

Spouseot ________________________ __ 

DESIGNATION OF BENEFICIARY (INSURANCE) 
In the event of my death, f, the undersigned, a member or 
______________________________________________________ -'Cred~Unio~ 

hereby designata -----------::-----.,.-.:,.--::-.:,.c:cc:c----:7::-::-~==7:=_::::::::== 
as my benefiCiary to recen.e any and all amounts paiel under the terms of any Group Life In$U~,ance, 
Agreemenlto said credit union. 

Address of Beneficiary: 

, 
j 

Zip COde 1 
Acc""n_' N_O.' _________ ~ _ __,__,__:c__-,--___ '" 
Dated: Membe(s Signature 

CONSENT OF SPOUSE 

Residence City and Stale 

Awo.
ed 

and '"ns:::::oc::::~_tl_._._n_._f_I_C~I._"'_'_._O_'_h_ •. ' __ 'h_a_n_'_h_._'_P_o_u_._._o_'_m_._m_b_'_~ ________ ·~I •. 
Signed: ____________________ Spouse of: __________ ------------- • 

NOTE~ Tefm~ andcond!tior'lsollile Sa~!I .. ,gs Insurance SUlll€'cll0 pos-;;.it)Je change or lerminalion byCfedll umon. 


