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Memorandum 87-89

Subject: Study L-1024 - Interest and Income Accruing During
Administration (Review of Comments on Tentative
Recommendation)

The tentative recommendation relating to interest and income
accruing during administration was distributed for comment in
September. Copies of the comments received concerning the tentative
recommendation are attached to this memorandum as Exhibits 1-18. The
comments are analyzed following the sectlons to which they relate in

the attached edited version of the tentative recommendation.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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TENTATIVE RECOMMENDATION

relating to

INTEREST AND INCOME
ACCRUIRG DURING ADMINISTRATION

Expenses on Property Specificallv Deviged

Under existing law, expenses on specifically devised property
during administration are charged first to any income from the
preperty, and then to the residue as an expense of administration,l
except that if the property 1s occupied rent free by the devisee, the
devisee is charged with the expenses whether or not the property
produces income.2 The proposed law qualifies this rule by limiting
the time such exzpenses are charged agailnst the estate to one year after
the testator's death; any expenses pald ocut of the estate after one
vear are a charge against the share cof the speclific devisee. Payment
of expenses out of the estate is done as a convenience for the devisee
who may have at the time no way of paying the expenses other than sale
of the property. This convenience should not, however, have the effect
of impairing the rights of other estate beneficiaries if administration
is prolonged beyond a year.

Rate of Interest on Unpald Devises

Under existing law, the rate of interest on a general pecuniary
devise or on an overdue periodic payment 1s ten percent.3 This rate
is higher than the likely return on funds being held by the estate, and
therefore imposes an unfair penalty on the estate. The proposed law

reduces the interest rate to the minimum rate that would be payable on

1. McCarroll, 1 California Decedent Estate Supplement § 17.9, at 452
¢(Cal. Cont. Ed. Bar 1985).

2, Estate of Reichel, 28 Cal. App. 3d 156, 103 Cal. Rptr. 836 (1972).
3. The rate of interest is that payable on a money judgment entered in

this state, Prob. Code § 663. The rate of interest on a money
judgment is ten percent, Code Civ, Proc § 685.010.



a Series EE United States savings bond purchased one year after the
date of the testator's death and held to maturity. The current rate is

5.84 percent.?

Marital Deduction Gift

The proposed law continues the existing rule that interest on an
unpaid general pecuniary devise commences one year after testator's
death,> If applied to a marital deduction under a formula clause,
however, this rule might decrease the value of the deduction,®
contrary to testator's intent. To aveid this result, the proposed law
provides that a general pecuniary devise intended to qualify for the
marital deduction bears interest from the date of death. THE Law
REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS CONCERNING THE
WISDOM OF THIS RECOMMENDATION,

Interest on Trust Distributions
Although the California Revised Uniform Principal and Income Act

1s a well-developed scheme for allocating to the income and remainder

beneficiaries of the trust interest and income that accrue during trust
adm:l.n:l.stration,7 the Act fails to address the 1ssue of distributions
from the trust. The proposed law parallels the law applicable to
probate estate administration: if a distribution from a trust is not
made when due, the amount of the distribution accrues interest from the

date 1t is due. In the case of a required distribution of current

4., This rate 1s 85% of the average return on five-year Treasury
marketable securities rounded to the nearest one-quarter percent. A
new rate is fixed every six months and is readily ascertainable. By
specifying the rate of Iinterest on savings bonds one year after the
date of death, the proposed law uses a date close to the time Interest
must be computed and avoids having to recalculate interest every six
months.

5. Prob. Code § 663{a).

6. Cf. Halstead, The Marital Deduction, 1n California Will Drafting
Practice § 6.16, at 240 (Cal. Cont. Ed. Bar 1982).

7. Prob., Code 8§ 16300-16313,



income, the proposed law makes clear that the income 1is payable at

least annually.8

8. The proposed law omits Probate Code Section 661 ("[1i]n case of a
bequest of the iInterest or income of a certain sum or fund, the
interest or income accrues from the testator's death”). This omission
is not a substantive change. Although the language "a certain sum or
fund" i1is ambiguous, the cases have interpreted 1t to mean =2
testamentary trust. See, e.g., Estate of Petersen, 92 Cal. App. 24
677, 682, 207 P.2d 607 (1949). The question of when income from a
testamentary trust commences Iis governed by Probate Code Section
16304(a) {income commences at death if trust instrument is silent).

The question of when an income beneflciary is entitled to income
from the trust must be distingulshed from the question of when Interest
on a devise to the trust commences. Under the proposed law as well as
existing law (Prob. Code § 663(a)), interest on a pecuniary devise in
trust commences one year after death. If the trust is funded entirely
by a pecuniary devise, the trust will have no income until either the
devise is distributed to the trust or until the trust becomes entitled
to Interest on the undistributed devise (one year after death). Thus,
although the Californla Revised Uniform Principal and Income Act
provides that an income beneficiary is entitled to income from the date
of death (Prob. Code § 16304(a}), if the devise is not distributed to
the trust during the first year after death, there will be no income
during this periecd for the trust to distribute to the income
beneficiary.
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Probate Code 660-665 (repealed), ILegacles and interest
SEC. . Chapter 11 {(commencing with Section 660) of Division 3
of the Probate Gode is repealed.

Comment., For the Comments tec the repealed sections of former
Chapter 11 (commencing with Section 660) of Division 3, see the
Appendix to this recommendation,

Probate Code § 6154 (added), Classification of devises
SEC. . Section 6154 is added to the Probate Code, to read:

6154, Devises are classified ag follows:

(a) A specific devise is a devise of specifically identifiable
property,

{b) A general devise is a devise from the general estate that does
not glve specific property.

{c) A demonstrative devise is a general devise that specifies the
fund or property from which the devise is primarily to be made,

€e3 (d) A general pecunlary devise is a pecuniary gift within the
meaning of Section 21120 far 708] that is made by will.

£d) (e} An annuity is a general pecuniary devise eof-a—-speecified
amourt that is payable periodically.

(f)} A residuary devise is a devise of property that remains after
all specific and general devises have been satisfied.

Comment. Subdivision {(a) of Section 6154 restates a portion of
former Section 662({a) without substantive change. See also Estate of
Ehrenfels, 241 Cal. App. 24 215, 221, 50 Cal. Rptr. 358 (1966).

Subdivision (b) supersedes former Section 662(e) and is
consistent with case law under the former provision. See, e.g.,
Estate of Jones, 60 Cal., App. 2d 795, 798, 141 P.2d 764 {1943).

Subdivision {¢) restates former Section 662(b) without
substantive change. The reference in subdivision <(e) to a
demonstrative devise as a "general" devise is new, but is consistent
with prior law. 8See former Section 662{c¢) (if indicated fund fails,
resort may be had to general assets as in case of general devise); 7
B. Witkin, Summary of California Law Wills and Probate § 214, at 5725
(8th ed. 1974) {(same); Estate of Cline, &7 GCal. App. 2d 800, 805, 155
P.2d 390 (1945) (demonstrative devise is "in the nature of" a general
devise; reference to particular fund is for convenient method of
payment}; Johnston, Qutright Bequests, in California Will Drafting
§ 11.92, at 401 (Cal, Cont. Ed. Bar 1965) (demonstrative devise is
"similar to" general devise). TFor the priority that a demonstrative
devise has over other general devises, see Section 21401(b).




Subdivision £e3 {(d) is new. It incorporates the definition of
"pecuniary gift" provided in Section 21120(b) [AB 708] ("pecuniary
gift" means a transfer of property made in an instrument that either
is expressly stated as a fixed dollar amount or iz a dollar amount
determinable by the provisions of the instrument).

Subdivision €43 (e) restates the first clause of former Section
662{c) without substantive change. The reference in subdivision £d4)
{e) to an annuity as a “"general” devise is new, but 1s consistent with
the last clause of former Section 662(c) (if indicated fund fails,
resort may be had to general assets as in case of general devise) and
with case law. See Estate of Luckel, 151 Cal, App. 2d 481, 493-95,
312 P.2d 24 (1957) (annuity is a "general charge on the testator’'s
whole estate")}. For the priority that an annuity has over other
general devises, see Section 21401{b).

Subdivision (f) restates former Section 662(f) without
substantive change.

CROSS—-REFERENCES
Definitlons
Devise § 32
Property § 62
Will § 88

Note. Everett Houser of Long Beach (Exhibit 3) thinks
subdivision (b} is a valuable addition.

The staff has incorporated editorial suggestions of Richard S.
Kinyon of Sen Francisco (Exhibit 6), shown in strikeout and underscore.

FProbate Code 8§ 12000-12007 {added), Interest and income accruing

during administration
SEC. . Chapter 8 {commencing with Section 12000) is added to

Part 10 of Division 7 of the Probate Code, to read:

GHAPTER 8. INTEREST AND INCOME ACCRUING
DURING ADMINISTRATICN

§ 12000, Application of chapter
12000, The provisions of this chapter apply where the intention

of the testator is not indicated by the will.

Comment ., Section 12000 restates without substantive change
former Section 660 and the Iintroductory clause of former Section
664{a). The language of Section 12000 is drawn from Sections 6140(b}
and 6165 (rules of construction of wills).

CROSS-REFERENCES
Definitions
will § 88



§ 12001, Rate of interest
12001. If interest 1s payable under this chapter:

{a) The rate of Interest is the minimm rate that would be
payable on a Series EE United States savings hond purchased one year
after the date of the decedent's death and held to maturity. If there
is no minimum rate payable on a Series EE United States savings bond,
the rate of interest is three pereemnt percentage points less than the
legal rate on judgments 1in effect one year after the date of the
decedent's death.

{(b) The rate of interest provided in subdivision (a) shall remain
fixed at the applicable rate in effect one year after the date of the
decedent's death and shall not be recomputed in the event of a change
in the applicable rate thereafter.

Comment. Section 12001 supersedes portions of subdivisions (a)
and (c) of former Section 663. Under former Section 663, the rate of
interest was that payable on a money judgment entered in this state.
The rule of Sectlon 12001 applies where the intention of the testator
is not indicated by the will. Section 12000 (application of chapter).
The minimum rate payable on a Series EE United States savings bond may
be obtained from a financilal institution or from the U.S. Savings Bond
Division of the Department of Treasury (1-300-U.5.BONDS).

Note, [Exislting law provides a I0% interest rate on unpaid
devises, whereas this section reduces the rate to the rate applicable
to a Series EE [United States savings bond (5.84%) or, if none, three
percent less than the legal rate on judgments (7%).

Reduction of interest rate, A number of commentators agreed with
the basic concept of reducing the rate of interest on unpaid devises.
See, e.g., Stephen I. Zetterberg of Claremont (Exhibit 7) ("It does
seem fair to reduce the penalty on overdue periodic payments below ten
percent. Income on funds held during administration is apt to be
lower than income that an owner, freed from estate investment
restrictions, could make.”); State Bar Executive Committee (Exhibit
12) (¥The Committee agreed that a more realistic, interest-sensitive
rate should be charged."); Stuart D. Zimring of North Hollywood
(Exhibit 17) ("I have always felt that the rate of interest paid on
general pecuniary devises was too high for the same reascns you
indicate in the proposals. Therefore, I support the reduction of the
interest rate.”)

On the other hand, & number of commentators urged a higher
percentage., See, e.g., Jerome Sapiro of San Francisco {(Exhibit 1) (”A
higher rate of interest may be an inducement to strive for earlier
distribution. A personal representative should not be able to delay
distribution, collect higher interest for the estate, and pay less to
the distributee.”) A similar sentiment was expressed at length by
Wilbur L. Coats of Poway (Exhibit 5), who concludes, "It seems to me
by lessening the interest rate on pecuniary devises less emphasis will
be placed on getting money distributions out to the beneficiaries. I



suggest the present ten percent (10%) remain with a provision that the
court may reduce it to a lesser iInterest as suggested in your
tentative proposal if the court finds good reason to pay the lesser
interest.”

Bate of interest. Although wmost commentators agreed with the
concept of a Jower interest rate, there were many different opinions
as to what that rate should be. Only one commentator thought that the
minimum rate payable on a Series EFE United States savings bond was a
reasonable measure. See Exhibit 9 {(San Mateo County Superior Court).
Reascns given for opposition include:

{1} The rate is too low. Jerome Sapiro of San Francisco {(Exhibit
1). [We were trying to pick a rate close to what & personal
representative would reasonably be expected tc earn, e.g., a passhook
account or money market fund or other short term investment.]

{(2) Bonds of that type can go out of existence. Jerome Sapiro of
San Francisco (Exhibit 1): Stephen I. Zetterberg of Claremont (Exhibit
7). [We cover this eventuality in the draft by providing a backup
rate of 3 points less than the rate on judgments, which currently
stands at 10%; apparently the persons who objected on this ground read
only the preliminary part of the recommendation, which does not
mention the fallback position, and failed to read the text of the
statute itself, which does.]

(3) The rate is not a simple rounded number and the method of
computation is too technical. Paul Gordon Hoffman of Los Angeles
{Exhibit 4); Everett Houser of Long Beach (Exhibit 3). [A simple
rocket calculator should be able to compute a decimal-place percentage
as easily as any other.]

(4) The current rate would not be readily available to
practitioners. Paul Gordon Hoffman of Los Angeles (Exhibit 4). [We
included a toll-free number in the Comment; however, recently the
staff has gotten a busy signal when trying to reach the number., Any
financial institution can give you the current rate.]

(5) The relevant EE rate would be difficult to reconstruct if the
estate Is held up by reason of litigation or other complications,
John H. Pitts of Fullerton (Exhibit 1I0). [True; but 50 would any
variable rate.]

Nearly all the commentators favored a variable rate, rather than
a flat percentage rate. There was quite a variely of flexible rates
offered for the Commission’s consideration:

{1) Three percentage poinis below the rate paygble on money
judgments, This was the most popular choice, approved by Everett
Houser of Long Beach (Exhibit 3), Stephen I. Zetterberg of Claremont
(Exhibit 7), John H. Pitts of Fullerton (Exhibit 10), and Jerome
Sapiro of San Francisco (Exhibit 1) (apparently). Among the arguments
given for use of this rate are that it is sufficiently high above the
current passbook rate to provide an inducement to settle, without
unduly penalizing the estate; that it is easy to understand and use,
and is easily determined from resources within the average law office;
and that the Legislature does change the rate on judgments from time
to time, indicating & sensitivity to fluctuation of interest rates.

(2) Rate on income tax refunds, or the imputed interest rate
rovi nder Section 7872 of the Internal Revepue e. This
alternative is offered by Paul Gordon Hoffman of Los Angeles (Exhibit




4), who points out these rates are published by the Internal Revenue
Service, are changed every six months, and are easy for practitioners
to determine.

(3) The charge on loans to depository institutions by the New
York Federal Reserve Bank (the "discount rate”). This standard is
offered by the State Bar Executive Committee {(Exhibit 12}, on the
basis that it is available in practically every major city paper, it
is not a volatile rate, and it tends €to be slightly lower than, and to
lag increases in, general market interest rates. The discount rate is
currently 6%.

§ 12002. TIncome and expenses of specific devise
12002. {(a) Except as8 provided in subdivision (b), a specific

devise does not bear interest,

(b) A specific devise carries with it income on the devised
property from the date of death, less taxes and other expenses
attributable to the devised property during administration of the
estate,

(c) If income of specifically devised property is not sufficient
to pay expenses attributable to the property, including taxes on the
property, the deficiency shall be pald out of the estate until the
property is distributed to the devisee or the devisee takes possession
of or occuples the property, whichever occurs first. To the extent a
deficiency paid out o¢f the estate is attributable to the period that
commences one year after the testator's death, the amoumnt paid 1s a
charge against the share of the devisee, and the personal
representative has an equitable lien on the specifically devised
property as against the devisee in the amount paid.

Comment , Section 12002 is new. Section 12002 applies to
specific devises of real and personal property. See Section 32
("devise" defined). The rule of Section 12002 applies where the
intention of the testator is not indicated by the will. Section 12000
(application of chapter).

Subdivision (a) codifies case law. See, e.g., In re Estate of
Daly, 202 Cal. 284, 287, 260 P. 296 (1927) (stock).

Subdivision (b) codifies case law. See Estate of McKenzie, 199
Cal. App. 24 393, 399-400, 18 Cal. Rptr. 680 (1962) (inheritance from
another estate).

The first sentence of subdivision (c) is consistent with Estate
of Reichel, 28 Cal. App. 34 156, 103 Cal. Rptr. 836 (1972) (where
specifically devised real property produces nc income but is occupied
rent free by the devisee from testator's death, expenses on the
property are chargeable to the devisee). The second sentence of
gsubdivision (¢) limits the burden on the estate to the first year



after the decedent's death. Expenses pald ocut by the estate after the
first year are ultimately borne by the distributee of the property.
The equitable lien imposed by subdivision (c) 1is not good against a
transferee of the property who gives fair consideration for the
property without knowledge of the lien. See generally 1 J. Pomeroy,
Equity Jurisprudence §§ 165, 171(4) (5th ed. 1941); cf. Section 15685
and the Comment thereto (trustee's lien).

GCROSS-REFERENCES
Definitions
Devise § 32
Devisee § 34
Perscnal representative § 58
Property § 62

Note. Under existing case law, the estate must pay expenses on
specifically devised property during administration iIf the income from
the property is insufficient. Subdivision (g} of this section limits
the time the estate can be made to bear these expenses to the first
year of administration only. Everett Houser of Long Beach (Exhibit 3}
1ikes this section, as deoes Stuart D, Zimring of North Hollywood
(Exhibit 17) and the San Matec County Superior Court (Exhibit 9). The
State Bar Executive Committee (Exhibit 1I2) is more expressive in ils
support. "Most of the members of the Committee felt that the proposed
changes represented a fair and equitable compromise of the issue of
who should bear the expenses for specifically devised property.”

The Bar Committee was not unanimous, however, and noted that a
fow of its members strongly felt that expenses on specifically devised
property should be borne entirely by the specific devisee {the residue
should never bear this burden)., This position is elaborated by
William L., Hoisington of San Francisco {(attached to Exhibit 12), who
argues that the person benefitting should bear the burden. '"There is
nothing objectionable about the executor being empowered (but not
required) to advance the property of the residuary devisees ito meet
the obligations ©f a specific devisee with respect to the property of
such specific devisee. But, if the executor does so, the residuary
devisees should be fully reimbursed by the specific devisee or from
the specifically devised property itself--with compensating market

interest.”
Paul Gordon Hoffman of Los Angeles (Exhibit 4}, on the other

hand, is concerned that a specific devisee will be penalized in a case
where it is not possible to distribute the properiy right away for one
reason or another. The specific devisee will be required to pay
expenses on the property without any corresponding ownership rights.
He suggests it might be preferable to give the court some discretion
as to who bears the expense where one of the parities to the estate
proceeding contributes to a delay in distribution. The court might
also take into account changes in value of the property during the
period of delay.

There were also comments addressed to a technical point in the
drafting of this provision. As drafted, it requires the specific
distributee to cover expenses borne by the estate to the extent
“attributable to the period that commences one year after the
testator’'s death.” Mr. Hoisington sees problems where an expense
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accrued during the first year of administration but was paid Iater;
Jerome Sapiro of San Francisco (Exhibit 1) has the same concern, The
staff believes this is covered by the "attributable” Ilanguage, which
would not require the specific devisee to bear that expense. Perhaps

it would be useful to add language such as "whether paid during or
fier expiration of the gne year riod to which the e e i

attributable.”

§ 12003. Interest on general pecuniary devise
12003. (a) Except as provided in subdivision (b), if a general

pecuniary devise, iIncluding a general pecuniary devise in trust, is
not distributed within one year after the testator's death, the devise
bears interest thereafter,

{(b) A general pecuniary devise, iIncluding a general pecuniary
devise in trust, that is a marital deduction gift within the meaning
of Chapter 2 (commencing with Section 21520) of Part 5 of Division 11
[AB 708}, bears 1lnterest from the date of the testator's death.

Comment, Subdivision (a) of Section 12003 restates former
Section 663{(a), except that the rate of interest is specified in
Section 12001. Where the will makes a marital deduction gift,
subdivision (b) provides that interest runs from the date of the
testator's death. The rule of Section 12003 applies where the
intention of the testator 1s not indicated by the will. Section 12000
{application of chapter).

CROSS-REFERENCES
Definitions
Devise § 32
Trust § 82
Rate of interest § 12001

NOTE, The tentative recommendation particulsriy solicited
comments concerning the wisdom of subdivision (b}, which runs interest
from the date of death in the case of a marital deduction gift. OCur
tax expert advisers have been gquite divided on this matter.

The commentators on this point are likewise divided on this
matter. The argumenis Iin favor of running interest from the date of
death are:

{1} Federal law regquires that interest run from the date of death
in order to qualify for the marital deduction. See, e.g., Henry
Angerbauver, C.P.A. (Exhibit 8); State Bar Executive Committee (Exhibit
12); Russell G. Allen of Newport Beach (Exhibit 13); Michael Patiky
Miller of Palo Alto (Exhibit 15).

{2} Testators who make marital deduction gifts want the greatest
amount possible to pass under the gift. See, e.g., Paul Gordon
Hoffman of Los Angeles (Exhibit 4).

The arguments ppposed to running interest from the date of death
disagree with the above analysis:

—11-



{1} Federal tax law does not negate the marital deduction If
interest does not start to accrue at death; the proposed regulations
recognize a reasonable delay on the starit of interest during
administration, and one year is reasonable. See, e.g., Richard 5.
Rinyon of San Francisco (Exhibit 6); John H. Pitts of Fullerton
{Exhibit 1I0); Peter L, Muhs of San Francisco (Exhibit 1I4),.

{(2) Testators who make marital deduction gifts do not necessarily
want all iInterest to go to the surviving spouse; they may wish
interest to go to other beneficiaries for a number of reasons. See,
e.g., Richard 5. Kinyon of San Francisco (Exhibit 6)}; Ernest Rusconi
of Morgan Hill (Exhibit 18).

{3} Requiring interest on the marital deduction gift could eat
into the principal of a bypass gift, which has to pay for it, with
undesirable tax consegquences. See, e.g., Richard S. Kinyon of San
Francisco (Exhibit 6); Peter L. Muhs of San Francisco {(Exhibit 14).

{4) The new rule would disrupt many existing estate plans; if
adopted it should apply only prospectively. See, e.g., Michael Patiky
Miller of Palo Alto (Exhibit 15).

{5) An exception for marital deduction gifts adds undesirable
complexity to the probate law; the law should be drafted simply and
should not be geared to tax laws, which are changeable; a testator who
desires special rules for tax conseguences can draft those special
rules without disrupting everyocne else. see, e.g., Stephen I.
Zetterberg of Claremont (Exhibit 7); Stuart D. Zimring of North
Hollywood (Exhibit 17).

At least three commentators point out an anomaly in Section
12003. Jerome Sapiro of San Francisco (Exhibit 1), the Legislative
Committee of the Beverly Hills Bar Association (Exhibit 11), and
William L. Hoisington of San Francisco (attached ¢to Exhibit 12) all
note the distinction beiween inierest on a marital deduction gift and
income on the gift. Section 12003 as drafted applies only to interest
on general pecuniary devises, and not ¢tc income on general
nonpecuniary devises. A gift of "one-half my estate” would presumably
be a general nonpecuniary devise (though this peint is debatable).
The statu nowher resses inco n neral non ni devi
Presumably iIncome on general nonpecuniary devises, including marital
deduction gifts in the form of general nonpecuniary devises, would be
shared proportionately; but the statute may be read to reguire
conversion of general nonpecuniary devises to cash, and payment of
interest on the cash. It may be worth stating a rule explicitly in
the statute. A number of suggestions have been offered to govern
general nonpecuniary devises:

(1) The lesser of actual income or the statutory rate of
interest. Hoisington.

{2} The greater of actwal income or the statutory rate of
interest. Sapiro.

{3) A pro rata share of income. Opel (at a prior Commission
meeting).

{4) No interest or income, but all appreciation in value to the
date of distribution. Beverly Hills Bar Association.

The staff believes a reasonable approach to this whole problem
would be that In the case of a general pecuniary devise, interest runs
after one year, whether the devise is & marital deduction gift or
not. A general nonpecuniary devise would receive a pro rata share of
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income from the date of death, except that a marital deduction gift
would receive actual income from the date of death on the property
allocated to the gift,

One last point on this section. If we hkeep a special rule for
marital deduction gifts, several commentators argue that the same rule
should also apply to charitable deduction gifts., See, e.g., William
L. Hoisington of San Francisco {(attached to Exhibit 12); Russell G.
Allen of Newport Beach (Exhibit 13). Mr. Allen states that "it would
be appropriate to expand that to include charitahbhle deduction gifits as
well as marital deduction gifts--since conceptually the same problem
applies.” The State Bar Executive Committee (Exhibit 12) disagrees
with this position, but does not give reasons.

§ 12004, Annuity: interest on annuity or devise for maintenance

12004. {a) An annuity commences at the testator's death and
shall be paid at the end of the annual, monthly, or other specified
period.

(b) An annuitant or a devisee of a devise for maintenance is
entitled to interest on the amount of any unpaid accumulations of the
payments sz——3ineesme held by the personal representative on each
anniversary cof the testator's death, computed from the date of the
anniversary.

Comment. Subdivision (a) of Section 12004 restates former
Section 663(b) without substantive change.

Subdivision (b) restates former Section 663(c), except that the
provision governing the interest rate i{s superseded by Section 12001
and the provision governing an 1ncome beneficiary of a trust is
superseded by Section 16304 (when right to income arises}.

The rule of Section 12004 applies where the intention of the
testator is not indicated by the will. Section 12000 (application of
chapter).

CROSS-REFEREKNCES
Definitions
Devise § 32
Devisee § 34
Personal representative § 58
Trust § 82
Rate of interest § 12001

Note. Richard 5. Kinyon of San Francisco (Exhibit 6) does not
understand what subdivision (b)) means. He suggests the following
rephrasing for clarity:

(b) If an annuity is not paid at the end of the specified
period, it bears interest thereafter, buft no interest accrues
during the first year after the testator’s death.

The staff notes that under this proposal, no Interest would accrue
during the first year of estate administration. This would treat the
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annuity like other general devises. See 3JSection 12003. After one
year, interest would start to accrue immediately and not at the end of
a particular year. The proposal also omits reference to a "devise for
maintenance’, whatever that may be, if something other than a trust or
family allowance.

5 12005, Eemaining income to regiduary or intestate distributees

12005. (a) Net income received during administration not paid
under other provisions of this chapter and not otherwise devised shall
be distributed pro rata as income among all distributees who receive
either residuary or intestate property. If a distributee takes for
life or for a term of years, the pro rata share of income belongs to
the tenant for life or for the term of years.

(b) Net income under subdivision (a) includes net income from
property sold during administration,

Comment, Section 12005 supersedes former Section 664, The
former reference to a distribution to a beneficiary in trust as income
to the trust is omitted; this matter is governed by Section 16305(a)
{(California Revised Uniform Principal and Income Act). The reference
to intestate property is new, and recognizes that there may be a
partial intestacy 1in a testate estate, The rule of Sectlon 12005
applies to a person who receives either or both testate and intestate
property.

The rule of Section 12005 applies where the intention of the
testator is not indicated by the will. Section 12000 (application of
chapter).

CROSS-REFERENCES
Definitiocns
Devige § 32
Property § 62
Trust § 82

§ 12006. Reference to former law
12006. A reference in a written instrument, inecluding a will or

trust, toc a provision of former Chapter 8 (commencing with Section
160} of Division 1, or former Chapter 11 (commencing with Section 660)
of Division 3, shall he deemed to be a reference to the corresponding
provision of this chapter,

Comment. Section 12006 continues the substance of subdivision
{b) of former Section 665, and includes a reference to former Chapter
11 of Division 3 in which former Section 665 was found.

—14—



CROSS-REFERENCES
Definitions
Will § 88
Trust § 82

Note. Everett Houser of Long Beach (Exhibit 3) is concerned
about the situation where an instrumenti refers to a specific provision
of old Iaw, which this section converts to a reference ¢o the
corresponding provision of new law, but ¢the ¢two provisions may
conflict. Mr., Houser suggests that in this situation the old law
should govern. The staff agrees that this is a problem and would
delete this section,

§ 12007, Transitional provision

12008. Thils chapter applies only 1n cases where the decedent
died on or after July 1, 1989, In cases where the decedent died
before July 1, 1989, the law that would have applied had the law that
enacted this chapter not been enacted shall apply.

Prob., Code § 16304 (amended When right to income arises;

apportionment of income

SEC. . Sectlion 16304 of the Probate Code is amended to read:

16304. (a) An income beneficlary 1s entitled to income from the
date specified in the trust instrument or, 1f none is specified, from
the date an item of property becomes subject to the trust. In the case
of an item of property becoming subject to a trust by reason of a
person’s death, it becomes subject to the trust as of the date of death
of the person even though there 3is an intervening peried of
administration of the person's estate, and hears interegt as provided
in Section 16314.

{(b) Upon property becoming subject to a trust by reason of a
person's death;

(1) Receipts due but not paid at the date of death of the person
are principal.

(2) Recelpts in the form of periodic payments (other than
corporate distributions to stockholders), including rent, interest, or

annuities, not due at the date of the death of the person shall be
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treated as accruing from day to day. That portion of the receipt
accruing before the date of death is principal and the balance 1s
income.

(c} In all other cases, any receipt from income-producing property
is income even though the receipt was earned or accrued in whole or in
part before the date when the property became subject to the trust.

{(d} If an income beneficlary's right to income ceases by death or
in any other manner, all paymeats—aetually income pald to the income
beneficiary or in—the-hande-—of received by the trustee for—payment-to
the—-inecome—bencfiedary before such termination belemg belongs to the
income beneficlary or to his or her personal representative. All
income aetually received by the trustee after such termination shall be
palid to the person next entitled to income by the terms of the trust,
This subdivision is subject to subdivision (d) of Section 21524 and
does not apply to income received by a trustee under subdivision (b) of
Section 16305.

{e) Corporate distributions to stockholders shall be treated as
due on the day fixed by the corporation for determination of
stockholders of record entitled to distribution or, if ne date is
fixed, on the d&ate of declaration of the distribution by the
corporation,

Comment, Section 16304 is amended to make clear that the rules
governing accrual of Interest on trust distributions apply to
testamentary distributions in trust from the date of death
notwithstanding an iIintervening period of &rust estate administration.
S5ee Section 16314 (interest on trust distributiomns).

Note. The editorial revisions Iin subdivision (d) are suggested by
Richard S. Kinyon of San Francisco (Exhibit 6).

The San Mateo County Superior Court (Exhibit %) is concerned about
the implication in subdivision (a} that interest would have to be paid
on undistributed trust income even though the ¢trust has never been
funded because the trust assets are stilIl tied wup in estate
administration., The staff is concerned about this implication also.
The Commission has considered this matter before and concluded that
there is no problem, since a close technical reading of the statutes
should yield the conclusicn that interest would not have to be paid
because there is no income on a general devise in trust during the
first year of estate administration. Section 12003.

The staff would deal with this matter head on, rather than relying
on one possible, but recondite, construction of the statutes. The
staff would state the rule plainly, as follows:

{a) An income beneficiary is entitled tc income from the

date specified in the trust instrument or, if none Iis

specified, from the date an item of property becomes subject
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to the trust. In the case of an item of property becoming
subject to a trust by reason of a person's death, it becomes
subject to the trust as of the date of death of the person
even though there is an intervening period of administration
of the person's estate, excepl that income on the property
during the period of administration is governed by Chapter 8

ncing with ction 1200 of Part 1 £ Division 7

becomes subject to the trust as it accrues.

Prob, Code § 16305 {(amended), Income earned during administration of

decedent's estate

SEC. . Section 16305 of the Probate Code is amended to read:

16305, Unless the will otherwise provides, income from the
property of a decedent's estate after the death of the testator and
before distribution, including income from property used to discharge
liabilities, shall be distributed in the manner set forth in Ghaptex-ii
{feommeneing—with-Seotion-660---ef-Bivision-3 Chapter commenci with
Section 12000} of Part 10 of Division 7. Income received by a trustee

under this subdivision shall be treated as income of the trust.

(b} When an income beneficlary's right to income, including
interest payable under Section 663 16304, ceases by death or in any
other manner during the period of probate administration, income
attributable to the period prior to the termination of such right, when
subseguently received by the trustee, shall be equitably prorated
between the beneficiary or his or her personal representative and the
perzon next entitled to income by the terms of the trust instrument.

Comment, Subdivision (a) of Section 16305 1s amended to correct
section references. Subdivision (b) is amended to reflect the repeal
of separate probate administration provisions relating to interest on
the share of a trust 1income beneficiary; these provisions are
superseded by Sections 16304 (when right to income arises) and 16314
{interest on trust distributions).

Prob, GCode § 16314 {added), Interest on trust distributions
SEC. . Section 16314 1s added to the Probate Code, to read:
16314. If a distribution under a trust, whether to an income
beneficlary or a remainder beneficliary and whether outright or subject
to a further trust, 1s not made on the date when the distribution is

payable, the amount of the distribution bears interest thereafter at
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the rate provided in Section 12001l. In the case of & beneficlary of
current income, the distribution is payable not less frequently than
annually.

Comment., Section 16314 is new. It governs interest payable
during probate as well as interest during trust administration. See
Section 16304 (when right to income arises; apportionment of income).

Note. This section seeks to provide a rule for when income
commences to accrue on trust distributions, analogous to the rules for
when Income commences o accrue on estate distributions. The San Mateo
County Superior Court (Exhibit 9) finds this recommendation
reasonable. Paul Gordon Hoffman of Los Angeles (Exhibit 4) strongly
supports "any and all efforts to reduce the differences beiween the
probate rules applicable to estates, and the rules governing ¢the
administration of living trusts.” He urges the Commission to go beyond

this limited proposal and inceorporate such items as the pretermitied
heir statute into trusti Ilaw,

Stuart D. Zimring of North Hollywood (Exhibit 17) is not sure a
mandatory interest provision is called for here, given the almost
Iinfinite drafting possibilities in trust distribution clauses; at least
the drafisman should be able to write around it. This is already the
effect of Section 16302, which provides that the trust instrument
controls. We will refer to this provision in the Comment.

Richard 8. Kinyon of San Francisco (Exhibit 6) points out that the
incorporation of the estate administration interest standard won't work
for intervivos trusts since it is geared to the death of the decedent.
The staff thinks this is a good point, and would repeat the rafte in the
trust statute rather than atiempiing to incorporate it by reference.

Both Mr. Kinyon and Robert K. Maize of Santa Rosa (Exhibit 2) were
concerned with the policy of this section running interest from the
date a distribution is payable. They point out that fregquently under a
revocable trust distribution is to be made at the settlor's death, but
the trustee may require some Lime for "administration”, ¢Eto settle
gquestions regarding liabilities of the trust estate and the trustees,
and in particular, estate taxes. Also, if interest  accrues
immediately, the rule governing ¢rusts will differ from the rule
governing estates, when our objective here is uniformity. The staff
agrees with this analysis, and would provide for & one year delay in
accrual of inferest where a distribution is to be made at the settlor’'s
death.

Mr. Kingon would also like to see the lasi sentence of the section
relocated elsewhere, since it is broader than payment of interest. The
staff agrees it is broader, but wonders whether there is a betier spot;
perhaps Section 163047 Or the general duties of trustees?

Peter L. Muhs of San Francisco (Exhibit 14) points out that under
this section an income beneficiary would receive double compensation,
since the income beneficiary would receive both any income on the
unpaid distribution plus statutory interest. The staff believes that
this is a good point; the statute should r ire interest to be offset
by any income in the case of an income beneficiary.

State Bar Executive Committee (Exhibit 12) believes there are
numerous questions raised by this section, including when is a
distribution due and whether the provision would result in taxable
income. The Committee suggests that the provision be the subject of
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further study and offers its assistance. The staff is not opposed to
further study--we want it to be right. However, what time-frame are
they thinking of? Shall we include the provision in the current
legislation and amend in any revisions we come up with after further
study?

APPENDIX
DISPOSITION OF EXISTIRG SECTIONS
DIVISION 3. ADMINISTRATIOR OF ESiATES OF DECEDENTS
CHAPTER 11, LEGACIES AND INTEREST
§ 660 (repealed), Testator's intention controls

Comment. Former Section 660 1s restated in Section 12000
(application of chapter) without substantive change.

§ 661 (repealed). Bequest of interest or income of certain sum
Comment., Former Section 661 is superseded by Section 16304(a)
{when right to interest accrues; apportionment of income).

§ 662 (repealed). Kinds of legacies

Comment, The first portion of subdivision {(a) of former Section
662 1s restated in Section 6154(a) ({specific devise) without
substantive change. The last portion of subdivision (a) (if specific
gift fails, resort cannot he had to testator's other property) 1is
superseded by Sections 21401 <{order of abatement) and K171-6173
{ademption}).

Subdivision (b) is restated 1in Section 6154(c) {demonstrative
devise) without substantive change.

The first portion of subdivision {c) 1is restated in Section
6154(d) (annuity) without substantive change. The last portion of
subdivision (e¢) is restated in Section 21403(b) (abatement within
clasgses} without substantive change.

Subdivision (d) is restated in Section 6142(f) (residuary devise)
without substantive change.

Subdivision (e) is superseded by Section 6154(b) (general devise),.

§ 663 (repealed). Interest; annuities

Comment, The provision of subdivision (a) of former Section 663
that Interest on a general pecuniary legacy commences one year after
death is restated In Section 12003 without substantive change. The
provision of subdivision (a) that the rate of interest is that payable
on a money Jjudgment entered in this state is superseded by Secticn
12001,

Subdivision (b) 1s continued in Section 12004(a).

Subdivision (c) is restated in Section 12004(b) {interest on
unpaid periodic psyments), except that the provision governing the
interest rate is superseded by Section 12001 and the provision
governing an income beneficiary of a trust is superseded by Section
16304(a) (when right to trust income arises),
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4 (repealed)., Distribution of income from certain propert
Comment, Subdivision (a) of former Section 664 is superseded by
Sections 12000 (application of chapter) and 12005 (remaining income to
residuary or intestate distributees).
Subdivision (b) is superseded by Section 16305{(a} (income earned
during administratiocn of decedent's estate).

§ 665 (repealed). Transitional preovision

Comment. Subdivision {(a) of former Section 665 is generalized in
Section 2(a). Subdivision (b) is continued in Section 12006 without
substantive change.
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JEROME SAPIRO

ATTORMEY AT LAW

SUTYTER PLAZA, BUITE 603 a tlw m‘ ‘0.“|"
San l-‘u:«:-ls;:?.;;;- 19;:;9'5“5 SEP 3 0 138?
September 29, 1987 “ECLIVED

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA, 94303

Re: 11024 .
Interest and Inccme Accuring
During Administration
Tentative Rec., Sept. 1987

Hon. Commlssion Members:

Concerning the above-mentioned tentative recommendation, I make
the following comrents:

1. §12001-Rate of Interest. I do not like the tie-in with
minimum interest on Series EE bonds. EE bonds can go out of existence and
be replaced by another type. The current indicated yield would be too low,
and considerably lower than the provision for 3% below the interest rate on
judaments. A higher rate of interest may be an inducement to strive for
earlier distribution. A personal representative should not be able to delay
distribution, collect higher interest for the estate, and pay less to the
distributee.

2. §12002-Income and expenses of specific devises. This
appears to require sce clarification. Subdivision (¢) should provide that
deficiencies relating to cbligations, expenses and taxes on the property
devised, if they are incurred or become due within one (1) year after
the date of testator's death, should be paid by the personal representative
and the estate, and that the personal representative camnot defer or delay
payment of such deficiencies until a date over one (1) year after testator's
death and thereby foist the burden of same upon the share of the devisee.

3. Your request for caments as to §12003(b). I recognize
that this is a difficult problem to address in- all-covering legislaticn.
Your proposal is simple and understandable, but may not cover all bases.
Perhaps you should consider includina a statement that the recipient of
a general pecuniary devise that is a marital deduction gift is entitled to
all income therefrom from the date of testator's death. This includes its
pro rata share of interest earned thereon from the date of death until
distribution. If such interest earned thereon is higher than interest
calculated at the statutory rate, the higher amount should be paid or
credited to the recinient. If no interest is earned thereon or if the
interest earned is less than that calculated at the statutory rate, the
devise should bear interest from the date of the testator's death at
the statutory rate.

Thanks against for allowing me to participate.

/S—;'t cerely, /’ g -
; . —
- 75 A l’JL{’ r“'—? ('::/{f‘,z '2‘{)

: ~Jerome Sapiro
JS:mes /
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1604 FOURTH STREET
RogerT K. MAIZE, Jr. i St
A PROFESSIONAL LAW CORPORATION SANTA ROSA, CALIFORNIA 95406

(707) 544-4462

October 1, 1987

California Law Revision Commission
4000 Middlefield Road, Ste. D-2
Palo Alto, CA 94303-4739

Re: Interest and Income Accruing
During Administration

Gentlemen:

I have reviewed your tentative recommendations identified above
and have the following comment regarding trusts,

In regards to paying interest on trust distributions there are
times when the division of a trust into shares or the
distribution of a porticn or all of a trust has to be delayed in
order to settle qguestions regarding 1liabilities of the trust
estate and the trustees. The particular 1liability that I deal
with most often is estate taxes.

If a personal representative is not appointed in a procbate
proceeding, which is customarily the way I structure the estate
plan when using a revocable inter vivos trust, the trustee is

.considered an "executor"™ under the Internal Revenue Code with the

requirement to prepare and file an estate tax return and pay the
tax. The trustee does need some time to determine the tax
liability, pay the tax, and obtain a discharge of the "executor.™

Therefore, I think the provision needs to include some time for
the trustee to handle necessary administrative matters before the
requirement to pay interest should be imposed.

Very truly yours,

ROBERT K. MAIZE, JR.,
A Professional Law Corporation

RKM:jas
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Evenett FHousen

aﬂbmey at Law
5199 £. Pasifiz Coast Highway #508

Lang Buack, Calif. 90504-3307
f213) 498.-3955

PR e i 4’:[\#“

gCT 05 1987

fCEIVED

Oct. 1, 1987

California Law Revision Commission
4000 Middlefield Road
Palo Alto, CA 94303
Re: Tent&tve Recs Probate Law and Peocedure
The following comments relate to your release of
September 1987 marked L-~1024,

Page 2 - Marital Deduction Gift and Note 4.
The method of computation becomes technical. Better to
fix the return some other way .

Pg 5 - 6154b - A wvaluable addition.

Pg 7 - 12001. Same objection as to page 2 above. I will
"buy" legal rate less 3%.

Pg 7 12002 - I like this section.

Pg 10 - 12006 - Needs clarification to show "old"

reference will govern if there is a conflict.

Very truly vyours,
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HorrmaN
SABBAN &
BRUCKER

*

— LAWYERS —

10880 Wilshire ] ﬂcT 0 7 198?
Boulevard

Suite 1200

Los Angeles
California 20024
(213] 470-6010
FAX (213) 47(+-6735

CA LAW REV. COMM'N

TECEIVYED

October 1, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alteo, CA 94303-473%

Ladies and Gentlemen:
I am writing with regard to the Tentative
Recommendaticon relating to Probate Law and Procedure - Interest

and Income Accruing During Administration, No. L-1024,.

Expenses on Property Specifically Devised.

As with most areas of probate law, any rule is subject
to abuse. If the specific devisee is different than the
residuary beneficiary, then current law encourages a specific
devisee to oppose the distribution of non- (or low) income
producing property for as long as possible. For example, the
specific devisee might also be serving as executor, and
deliberately "drag his heels" and make noc effort to make a
preliminary distribution of the property.

On the other hand, changing the law in the manner which
you have suggested could result in abuses in the future. Assume,
- for example, that the specific devisee is not the executor. The
specific devisee of non-income producing property might well wish
to have the property sold, or to have the property distributed
pursuant to a preliminary distribution, but be thwarted because
of "foot dragging" by the executor, or because of the pendency of
a will contest. The new rule would nevertheless penalize the
specific devisee.

It might well be preferable to give the court scme
discretion in order to penalize a beneficiary who contributes to
a2 delay in the closing of the estate, where the general rule
would otherwise produce a benefit to that beneficiary. Also, the
court might be directed to take into account any increase or
decrease in value of the property during the period of
administration.

A PROFESSIONAL CORPORATION
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SABBAN &

BRrUCKER

+

California Law Revision Commission
October 1, 1987
Page -2-

Rated Interest on Unpaid Devises.

I concur that a variable interest rate would be
preferable to the fixed rate provided for under the current
statute. I strongly recommend, however, that you not use the
rate contained in the Tentative Recommendation. Contrary to your
assertion, it would be difficult for practitioners to know the
Series EE minimum rate (since it 1s not widely published) and the
percentage is not a simple rounded number. I would suggest,
instead, that you use a rate published by the Internal Revenue
Service, such as the interest rate on income tax refunds, or the
imputed interest rate provided for under Section 7872. These
rates are changed every six months, and are easy for
practitioners to determine.

Marital Deduction Gift.

Almost without exception, testators wish to avoid
paying tax at the death of the first spouse to die. I have
routlnely included a clause in wills which I have drafted,
requiring the payment of interest on pecuniary marital deduction
gifts. Accordingly, I endorse the proposed change.

Interest on Trust Distributions.

I strongly support any and all efforts to reduce the
"differences between the probate rules applicable to estates, and
the rules governing the administration of living trusts. I would
urge you to move beyond this limited proposal, and incorporate
into the law of revocable trusts such items as a pretermitted
heir statute.

Very truly yours,
-{ﬁ /f‘ /f/f/)/i,k._
FPaul Gordon Hoffman

PGH12/bn

- a— T . et o e e i s T - e T
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WILBUR L. COATS

ATTOBRNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-86512

October 5, 1987

B . . . ] CA LAW REY. COMM'N
California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4739 _ 08T071987

. ) TECEIVYED
In re Recommendation relating to Probate Law

Gentlemen:
Reference is made to #L-1024, September 19B7.
Comments pertain to Rate of Interest on Upaid Devises.

Section 12003 Interest on general pecuniary
devises.

The present Ten per cent (10%) per annum on specific pecuniary
devises encourages the executor/administrator w.w.a., to make

the distribution prior to one year following death. If necessary
request can be made to make the distribution by way of a pre-
liminary distribution order.

The present system in effect places a "penalty" by forcing the
executor/administrator w.w.a., to make the distribution if
sufficient assets are available to pay creditor claims and
estimated administration expenses and to make the distribution
of a pecuniary devise.

Reducing the rate of interest that will be easily obtainable by
the estate reduces the pressure on the perscnal representative
to pay pecuniary devises prior to the closing of the estate.

- It has been my experience that the Probate Court places emphasis
on getting distributions out as early as possible. It seems to
me by lessening the interest rate on pecuniary devises less
emphasis will be placed on getting money distributions out to
the beneficiaries.

1 suggest the present Ten percent {(10%) remain with a provision
that the court may reduce it to a lesser interest as suggested

in your tenative proposal if the court finds good reason to pay
the lesser interest.

Zzzi/truly yours,

Wilbur . Coats

12759 Poway Road, Suite 104, Poway, California 92064

’?—wdr__ treyes - : x e - T TS TSI A e S e e S T Ty 7 S g T e ey S e T
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LAW OFFICES OF

MorrisoN & FOERSTER

LOS ANGELES CALIFORNIA CENTER WASHINGTON, D. C.
WOODLAND HILLS (345 CALIFORNIA STREET DENVEE
WALNUT CREEK SaN Frawcisco, CALIFORNIA 84104-2105 LONDON

PALO ALTO TELEPHONE {418) 434- 7000 HORG KONG

TELEFACSIMILE {415) 434-T522
TELEX 34- 01054

WEITER'S DIRECT DIAL NUMBER

October 6, 1987 (415) 434-7035

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Attention: Nathaniel Sterling
Assistant Executive Secretary

Re: L-1024 (Tentative Recommendation
Relating to Interest and Income
Accruing During Administration)

Dear Nat:

Enclosed are coples of pages 5, 8, 9, and 11-13 of
the above-referenced recommendation, dated 9/17/87, showing
my recommended changes in the statutory language. I
continue to feel very strongly that there should be no
difference in the interest payable on general pecuniary
devises, whether qualifying as a marital deduction gift or
not. The reason given for a special rule for a marital
deduction gift, on page 2 of the tentative recommendation,
is fallacious. The typical formula marital deduction clause
is self-adjusting, and if the Internal Revenue Service
should ever decide to discount a formula marital deduction
devise because of the one year delay in interest payable on
it (which to my knowledge the IRS has never done), a formula
clause would increase the amount of the devise automatically
to compensate for the discount. Although a non-formula
marital deduction devise would not be so adjusted,
presumably in that case the testator i1s not attempting to
zero out the tax, and a relatively insignificant reduction
in the value of the marital deduction gift would not be a
problem. The main problem with Section 12003(b) is that in
large estates the marital deduction gift may be such a large
percentage of the initial value of the trust out of which it
is to be satisfied that the interest on it would exceed the
income from the trust, resulting in taxable income to the
surviving spouse without a fully usable corresponding
deduction to the trust, which would be both a tax
disadvantage and regquire invasion of the remaining trust
principal to satisfy the interest obligation.




MoeRISON & FOERSTER

California Law Revision Commission

- Nathaniel Sterling, Asst. Executive Secretary
October 6, 1987

Page Two

I have suggested an alternative to Section 12004(b)
because I do not understand what the provision on page 9
means. If it means the same as my suggested alternative
pencilled in at the bottom of that page, I think it should
be restated to make that clear. If it means something else,
I would be interested to know what it does mean. In any
event, the words "or income" should be eliminated from
Subdivision (b), as they are a holdover from a previous
version of that subdivision that included trust income
commencing at the testator’s death, which has been
transferred to proposed new Section 16314.

With regard to proposed new Section 16314, the
reference to Section 12001 is inappropriate because that
section discusses interest on a bond purchased one year
after the date of the "decedent’s death," and the date when
a trust distribution is payable may or may not be the date
of anyone’s death. Furthermore, it seems to me that a
similar one-year rule should apply to general pecuniary
distributions from a trust the same as general pecuniary
devisges, particularly if the trust is a typical revocable
trust that becomes irrevocable upon the settlor’s death.
Otherwise, we would have the unfortunate circumstance of a
difference in the rights of a general pecuniary beneficiary
depending on whether the settlor had utilized an estate plan
involving a revocable trust as opposed to a will.

Finally, although I am glad to see the inclusion of
the last sentence of proposed Section 16314 added to the
Code, it seems to me that this sentence should be placed
elsewhere in Division 92, as it does not relate to interest
on trust distributions.

Sincerely yours,

Nich |

Richard S8. Kinyo

RSK:pmd
Enclosure

cc: Prof. Edward C. Halbach, Jr. (w/enclosure}
William V. Schmidt, Esqg. (w/enclosure)

A73690[RSK1]




obate Code 60665 epealed?, Legacies and interest
SEC. + Chapter 11 (commencing with Section 660) of Division 3
of the Probate Code 13 repealed,

Comment., For the Comments to the repealed sections of former
Chapter 11 (commencing with Section 660) of Division 3, see the
Appendix to this recommendation.

obate Code 154 (added Classification of devises

SEC. . Section 6154 Is added to the Probate Code, to read:

6154, Devises are classified as follows:

{a) A specific devise is a devise of specifically identifiable
Property.

(b) A general devise is a devise frcm tne general estate that does
not give specific property. ’

{c) A demonstrative devise 1s a general devise that specifies the

fund or property from which the devise is primarily to be made.

{ (,&) An annuity is a geﬁerai E&evﬁse ef—a—s-p—e-iw that is

payable pericdlically.

{ A general pecunlary devise is a pecuniary gilft within the
meaning of Section 21120 A5 708] that is made by will.

(f) A residuary devise is a devise of property that remains after
all specific and general devises have been satisfied.

Comment. Subdivision (a) of Section 6154 restates a portion of
former Sectlon 662{a} wilthout substantive change. See also Estate of
Ehrenfels, 241 Cal. App. 24 215, 221, S0 Cal, Rptr. 358 (1966).

Subdivision (b) supersedes former Sectlion 662(e) and s
consistent with case law under the former provision. See, e.g.,
Estate of Jones, 60 Cal. App. 2d 795, 798, 141 P,2d 764 (1943).

Subdivision {c) restates former Section 662(b) without
substantive change. The reference in subdivision (c) to a
demonstrative devise as a "general" devise is new, but 1s consistent
with prior law. See former Section 662{c) (if indicated fund fails,
resort may be had to general assets as in case of general devige); 7
B. Witkin, Summary of California Law Wills and Probate § 214, at 5725
(8th ed. 1974) (same); Estate of Cline, 67 Cal. App. 2d 800, 805, 155
P.2d 360 (1945) (demonstrative devise {s "in the nature of" a general
devise; reference to particular fund is for convenient method of
payment); Johnston, Qutright Bequests, in California Will Drafting
§ 11.92, at 401 (Cal. Cont. Ed. Bar 1965) (demonstrative devise is
vgimilar to" general devise)., For the pricority that a demonstrative
devise has over other general devises, see Section 21401(b).




Comment. Section 12002 1s new. Section 12002 applies to
specific devises of real and perscnal property. See Sectlon 32
{("devise" defined). The rule of Section 12002 applies where the
intention of the testator is not indicated by the will. Section 12000
(application of chapter).

Subdivision (a) codifies case law. See, e.g., In re Estate of
Daly, 202 Cal., 284, 287, 260 P. 296 (1927) {stock),

Subdivision (b) codifies case law. See Estate of McKenzie, 199
Cal., App. 2d 393, 399-400, 18 Cal. Rptr. 680 (1962) (inheritance from
another estate).

The first sentence of subdivision (¢} 1s consistent with Estate
of Reichel, 28 Cal. App. 3d 156, 103 Cal. Rptr. 836 (1972) (where
specifically devised real property produces no income but is occupied
rent free by the devisee from testator's death, expenses on the
property are chargeable to the devisee)., The second sentence of
subdivision (c¢) limits the burden on the estate to the first year
after the decedent's death. Expenses paid out by the estate after the
first year are ultimately borne by the distributee of the property.
The equitable lien imposed by subdivision (c) is not good against a
transferee of the property whoe gives falr consideration for the
property without knowledge of the lien. See generally 1 J. Pomeroy,
Equity Jurisprudence §§ 165, 171{(4) (Sth ed. 1%41); cf, Section 15685
and the Comment thereto (trustee's lien).

CROSS-REFERENCES
Definitions
Devise § 32
Devisee § 34
Personal representative § 58
Property § 62

20 Interest on general pecunis devis

12003, éﬁ:mﬁhhﬁmﬁ%—)) if a general

pecuniary devise, including a general pecuniary devise in trust, is
not distributed within one year after the testator’s death, the devise

bears interest thereafter.

Mﬂhemmﬂ—éeﬂw

devise in trust, that 1s a marital dgﬂmiergﬂfﬁin the meaning

-—-"‘"‘-’"
of Chapter 2 (commenetng With Section 21520) of Part 5 of Division 11

Comment, -Sebd-i-l.r-i-e-i-en—(-a-)mj Section 12003 restates former
Section 663(a), except that the rate of interest 1s specified in

Section 12001. m:m—%w,
subdiViSiOim_mnyiﬂaa_--th&t——inré‘fes runs from the date of the

The rule of Section 12003 applies where the
intention of the testator is not indicated by the will. Section 12000
(application of chapter),
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CROSS-REFERENCES
Definitions
Devise § 32
Trust § 82
Rate of interest § 12001

NOTE, THE LAW REVISION COMMISSION PARTICULARLY SOLICITS COMMENTS
CONCERNING THE WISDOM OF SUBDIVISION (b).

§ 12004. Annuity: Interest on annuity or devise for maintenance
12004. (a) An annuity commences at the testator's death and
shall be paid at the end of the annual, monthly, or other specifiled
period.
{(b) An annuitant or a devisee of a devise for maintenance is
entitled to interest on the amount of any unpaid accumulations of the
v payments eewcinsemg held by the personal representative on each

anniversary of the testator's death, computed from the date of the

_K-

Comment , Subdivision (a) of Section 12004 restates former
Section 663(b) without substantive change.

Subdivision {(B) restates former Section 663{c), except that the
provision governing the interest rate is superseded by Section 12001
and the provision governing an Income beneficiary of a trust is
superseded by Section 16304 {when right to income arises).

The rule of Section 12004 applies where the intention of the
testator is not indicated by the will. Section 12000 (application of
chapter).

r( anniversary.

CROSS-REFERENCES
Definitions
Devise § 32
Devisee § 34
Personal representative § 58
Trust § 82
Rate of interest § 12001

§ 12005, Remaining income to residuary or intestate distributees

12005. (a) Net income received during administration not paid
under other provisions of this chapter and not otherwise devised shall
be distributed pro rata as income among all distributees who receive
elther residuary or Iintestate property. If a distributee takes for
life or for a term of years, the pro rata share of income belongs to

the tenant for life or for the term of years.

¥ Aterastive §!.’LGO‘+(‘:1) . f"(bj I“? aw amm{—y IS wot {314 a7 e
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ob, Code 16304 (amended When right to income arises;
apportionment of Iincome
SEC, . Section 16304 of the Probate Code is amended to read:
16304. (a) An income beneficlary 1s entitled to income from the
date specified in the trust instrument or, if none is specified, from
the date an item of property becomes subject to the trust. In the case
of an item of property becoming subject to a trust by reason of a
person's death, it becomes subject to the trust as of the date of death

of the person even though there 1is an intervening period of

administration of the person's estate, and bears interest as provided
in Section 16214.

(b} Upon property becoming subject to a trust by reason of a
person's death:

(1) Receipts due but not pald at the date of death of the person
are principal. '

(2) Recelpts In the form of periodic payments (other than
corporate distributions to stockholders), including rent, interest, or
annuities, not due at the date of the death of the person shall be
treated as accruing from day to day. That portion of the receipt
accruing before the date of death is principal and the balance is
income.

{e) In all other cases, any recelipt from income-producing property
is8 income even though the receipt was earned or accrued in whole or in
part before the date when the property became subject to the trust.

(d) If an income beneficiary’'s right to income ceases by death or
in any’ other manner, 211 ‘;:;%gIE#V'.etunity paid to the income
beneficiary or\¥&¢$ho=tznéé;z§/ihe trustee -fed=payment—te—the<income
denefioiary before such termination belonégto the income beneficiary or
to his or her personal representative. All income aeeuuag’ received by
the trustee after such termination shall be pald to the person next
entitled to 1income by the terms of the trust. This subdivision is
subject to subdivision {d) of Section 21524 and does not apply to
income received by a trustee under subdivision (b) of Section 16305.

(e) Corporate distributions to stockholders shall be treated as
due on the day fixed by the corporation for determination of

-11-




stockholders of record entitled to distribution or, if no date is
fixed, on the date of declaration of the distribution by the
corporation,

Comment., Section 16304 1s amended to make clear that the rules
governing accrual of interest on trust distributions apply to
testamentary distributions in trust from the date of death
notwithstanding an intervening period of trust administration. See
Section 16314 (interest on.trust distributions).

rob, Code & 16305 (amended Income earned during administration of
decedent's estate
SEG. . Section 16305 of the Probate Code is amended to read:
16305. Unless the will otherwise provides, 1income from the
property of a decedent's estate after the death of the testator and
before distribution, including income from property used to discharge
liabilities, shall be distributed in the manner set forth in Chapter-1l
{eommereing-with--Seotdon--664)>-ef~-BDivieion-3 Chapter B (commencing with
Section 12000} of Part 10 of Division 7. Incocme received by a trustee

under this subdivision shall be treated as income of the trust,

(b) VWhen an income beneficiary's right to 1income, 1including
interest payable under Section 663 16304, ceases by death or iIn any
other manner during the pericd of probate administration, income
attributable to the period prior te the termination of such right, when
subseguently recelved by the trustee, shall be equitably prorated
between the beneficliary or his or her personal representative and the
berson next entitled te income by the terms of the trust Instrument.

Comment, Subdivigion {a) of Section 16305 is amended to correct
gection references. Subdivision (b} is amended to reflect the repeal
of separate probate administration provisions relating to interest on
the share of a trust income beneficiary; these provisions are
superseded by Sections 16304 (when right to income arises) and 16314
{interest on trust distridbutions).

Prob, Code § 16314 (added), Interest on trust distributions
SEC. . Section 16314 is added to the Probate Code, to read:
16314. (@)1f a distribution under a trust, whether to an income

beneficiary or a remainder beneficiary and whether outright or subject

ity 3dr e
to a further trust, is not mahﬁugnﬂxggijge;:ﬂhu;;%he distribution is

payable, the amount of the distribution bears interest thereafter at

'{'\'\d_ PR L U A v-a,JFL *\\3** b‘-"’“-l'l bL P’J a.H-L ew 4 %‘rmi EE u\mT(& S‘h*‘.ex
Savings bewd purckuté e year atter the distribution iy payable awd
hetd T matuvity, T Preve 13 No wmmum . distvibution is (\ayahli.
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the—eate—previded—dm—earian—3280L, |In the case of a beneficiary of-

current income, the distribution is payable not less freguently than

annﬁally;] *

Comment , Section 16314 18 new. It governs Interest payable
during probate as well as Interest during trust administration. See
Section 16304 (when right to income arises; apportionment of income).
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Memo 87-89 EXHIBIT 7 - Study L-1024

ZETTERBERG & PERSIMMON

STEPHEN |. ZETTERBERG ATTORMEYS AT LAW TELEPHONE
FUNGLAMN PERSIMMON 319 HARVARD AVENUE (714} B21-2971
CLAREMONT, CALIFORMIA 91711

October 7, 1986
‘ REEATRE

| 08198
California Law Revision Commission 0CT 081987
4000 Middlefield Road, Suite D-2 - TECEIVED
Palo Alto, CA  94303-4739

Re: Interest and income acceruing during administration
Dear Members of the Law Review Commission:

First, anent page one of your tentative recommendation
dated 09/17/87, Rate of Interest on Unpaid Devises, it
does seem fgir to reduce the penaliy on overdue periocdic
payments below ten percent. Income on funds held during
administration is apt to be lower on income that an owner,
freed from estate investment restrictions, could make.

However, keying to a specific series of United States
Savings Bonds purchased at a specific time seems too
complex. What if there are no Series EE bonds? What if
there are differences in interpretation of the application
of the Series EE provision? 1 like the simpler provision
in the last part of proposed section 12001(a), which
simply keys the rate of interest at three percent below
the legal rate on judgments., This is easy to understand,
and cannot be gll that unfair. Furthermore, keying to
judgments (which would produce seven percent) is, as you
peint out, higher than the current EE rate, and could
given an incentive to the estate either to distribute or
to invest at seven percent.

Second, I qguestion the necessity for making a special rule
under Marital Deduetion Gift (page two of your tentative
recommendation)., Where we have a choice, we should go the
simpler route. [ can see involved letters of explanation
to legatees describing the difference between a general
pecuniary device and a general pecuniary device applied
under & marital deduction formula elause. This formula
eclause is aimed at a particular staete of the arts in
estate tax reduction. Is it wise to construet specifie
laws aimed at helping a specific kind of estate planning
which may or may not be agpplicable during the expected or
probable life of the law?

Perhaps a simpler way would be to provide that if an
executor sequesters funds to be used to pay & general
pecuniary device, the income from such funds shall be



California Law Revision Commission
QOectober 7, 1987
Page Two

distributed to the devisee, Would not this make it
possible for the fiduciary to obtain the marital deduction

without the complexity of keying to formula tax
provisions?

Incidentally, I was in Superior Court recently when a
lawyer, faced with probate notes requiring interest to be
paid to a devisee, stated that the Bar Association said
that all interest on funds held for clients was to be paid

to the State Bar - and his executor was, on this argument,
reiieved from paying interest!

Other than the above, your interest and income proposals
seem gppropriate,

Yery truly yours,

ZETTERBERG & PERSIMMON

SIZ:ba




Aeme of=oz EARLDLL O otuay. L-10U24
CA LAW REV. COMM'N

0CT 131887
HENRY ANGERBAUER, CPA
4401 WILLOW GLEN CT. TECEIVED

L 0 o /o/4 fo7

L) oo Comomuzaisn
W- Horinigy Adlsrireatnat oA,

V227 oot Ao TLe arantrl dodietrer

A7 G’Z /Qﬁd_.dﬂéu@é XL, grtare ol

AricsTE JeoigmanT T wreone /quxz, fegusT
sy 20t & /&47”( Sxient froasoeeit
7 e Mriniy torminaPrerm vk ALOTHy

W- Thes LTatee ponlen a//cm%a’z afvﬂg—byﬁq?‘
At redl@ s o QTP Cegedl" grer |

. . —







Memo 87-89 ' EXHIBIT 9 Study L-1024

~ In Chambers

Harlan K. Veal Hall of Justice

Judge Redwood City, California 94063
November 2, 1987
€A LAW REV, CONT
State of California NOV 04 19b:
California Law Revision Commission
4000 Middlefield Road, Suite D-2 ~ECEIVED

Palo Alto, CA 94303-4739

Re: Tentative Recommendation - Probate Code -
Accruing Interest and Income During Administration

Gentlemen:

Please be advised that our Court has reviewed your proposals of
September and respond thereto as follows:

It is the consensus of our Court that all but one of the proposed
amendments were reasonable, The disturbing amendment is that to
Probate Code Section 16304,

The Code presently provides that if a testamentary trust is silent
as to when an income beneficiary is to begin to receive the
income, such beneficiary is entitled to receive it from the date
the property becomes subject to the trust. Property becomes
subject to such trust as of the date of death of the decedent,
even though there is an intervening period of administration of
the decedent's estate. The proposed amendment provides that if
distribution is not made on the date when it is payable {the date
of death of the decedent), the amount of the distribution bears
interest from such date. '

The problem we foresee is that even though a beneficiary to a
testamentary trust is entitled to such income from the trust at
the date of death of the decedent, in many cases testamentary
trusts are not funded until one year or more after the decedent's
death. Therefore there is no income to distribute during such
time. Further, it 1is not reasonable to assume that during the
period of administration all assets can be appropriately invested
to produce not only income, but income on income. In most other
situations, when specific assets carry income earned on them out
to the distributee, there is no right to produce interest on that
income until one year after the date of death. The same should be

- . £ e em roh ey e e ARk e e hmm o e pT e nae st . e vy —————



California Law Revision Commission
November 2, 1987
Page Two

true for distributions to a trust.

In addition, since a testamentary trust is not funded or able to
produce income at the date of death of the decedent, it seems
inequitable to accrue interest from such date. It is this Court's
position that if distribution of income is to be made from assets
not yet distributed to the trust, one should have a full year to
pay income to such beneficiary and as a result interest shouid not
start accruing on such undistributed income until one year after
the date of the decedent's death.

Yours very truly,

-~
- A

e
-~

-ﬁ-’"’ﬂé’{ /’Lfﬂij

Harlan K. Veal

HKY:jc
cc: Hon, Thomas M. Jenkins
Judge
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Memo 87-89

JouN H. PiTrs
ATTORNEY AT LAW
1400 MORTH HARBOR BOULEVARD, SUITE 01
POST OFFICE BOX SIOQ
' FULLERTON, CALIFORNIA D2635-0100
(714} B79-5300 0OR (213) 69214726

0CT 151987

October 12, 1987
q[(f-l'in
California ILaw Revision Commission
4000 Middlefield Road
Suite D-2
Palc Alto, CA 94303-4739
RE: Tentative Recommendation - Interest and Income accruing

during administration
Gentlemen:

I have reviewed your September 1987 Tentative Recommendation
referred to above and would like to make the following comments:

(1) If would be my recommendation that proposed Sectiocn 12001
(a) provide that the rate of interest be 3% less than the legal
rate on judgements in effect one year after the date of the
decedent's death. If a probate estate is held up by reason of

litigation or other complications,
persconal representative or the attorney
minimum rate on series EE United States
after the date of the decedent's death.
lLegislature increased the interest rate
judgement rate some years ago indicates
sensitive to the flucuation of interest

it might be difficult for the

to determine what the
Savings Bonds was one year
The fact that the

from 4% to the legal

that the lLegislature is
rates. A figure 3% less

than the judgement rate is easily determinied from resources within

the average law ocffice.

(2)
section 12003 is necessary. &as Mr.
points out, the Regs interpreting Q-tip

I would question whether paragraph (b) of proposed new
Halstead,

in his article,
elections anticipate that

interest will not be paid on Q-tip property but the income may be

used for general administration purposes.
estate which is held open for an unduly long time.

section 12003 would cure that problem.

s trulg;;;
é;‘fg. Pitts
alp
cc: Schmidt, % Rutan & Tucker

His concern is the
Subsection {a)}
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DIANE ABBITT SUITE 1100 AREA CODE 213
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MITECHELL A, JACOBS® LOS ANGELES, CALIFORNWIA oQO25
JEFFREY G. GIBSOM
KARYMN S. BRYSDON
MARIELLEN YARC

FAX 213 820-598680

OF COUMSEL
KENMNETH . PETRULIS

"CERTIFIED FAMILY LAW SPECIALIST

October 8, 1987

California Law Revision Commission
4000 Middlefield Road, No. D2
Palo Alto, CA 94303-4739

Re:; Study L-1024
Interest and Income Accruing During Administration

Commissioners:

Section 120003: Interest on pecuniary dpdevises. The Commission has
solicited comments concerning the accrual interest on the marital deduction
amount under a formula clause. We first note that there is some confusion
of terms, The code section refers to a pgeneral pecuniary devise. We ;
question whether & general pecuniary devise under a formula clause, which !
is intended to be satisfied in kind, should be treated the same as a
general pecuniary bequest of & cash amount.

For example, California Will Drafting Practice, CEB 1982, at § 8.64, p.
370, refers to pecuniary legacies as gifts of specific amounts of cash. In
contrast, the maritel deduction under a formula clause results in a pecun-
iasry amount to be satisfied: "with assets selected by the trustee from the
trust estate that qualify for the marital deduction for federal estate tax
purposes. The assets so allocated in kind shall be deemed to satisfy the
marital deduction amount on the basis of their value at the date or dates
of distribution to trust A."

‘ﬁ Lo .,wi-“_r'%;\“
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This definition, which is typical of & marital formula clause, and is used in
§ 6.37 of California Will Drafting Practice, indicates first that the pecun-
iary amount is to be satisfied in kind and, second, that the value of the
assets to be used are to be valued at the date of distribution to the trust.
In the first instance, the proposed statute refers to interest on the pecun-
iary devise. It is submitted that this contemplates a pecuniary cash
devise. In this context, the concept of interest makes sense. Where a
pecuniary amount is being satisfied in kind, as it usually is under a
formula clause, the concept of interest does not make any sense.

e

In the second instance, the typical marital deduction formula clause makes
clear that distribution values are to be determined as of the date of dis-
tribution. The reason for this is to maximize the amount cf the taxable
estate passing tax free in the credit or by-pass trust. We, therefore, feel
that the problem could be solved by defining general! pecuniary devise to




make it clear that it refers only to stated cash amounts, and not to
amounts which may be satisfied, wholly or partly, in kind.

It should also be kept in mind that a general pecuniary bequest of cash,
e.g., $600,000, into the credit or by-pass trust ideally should bear inter-
est from the date of death, so that the maximum amount is included in the
by-pass or credit trust. And, to the contrary, a general pecuniary
devise of any amount to be satisfied in kind, and intended to qualify for
the marital deduction, should not bear interest until the date designated in
the trust instrument. As set forth above, a typical clause would value the
assets distributed as of the date of distribution, implying that there is no
interest until the date of distribution.

We therefore suggest the section apply only to stated cash amounts and
that otherwise no interest accrues except as expressed by the testator.

Yours very truly,

LEGISTIVE COMMITTEE
BEVERLY HILLS BAR ASSOCIATION
PROBATE SECTION &

KENNETH G. PETRULIS, Chairman

KGP/ar

cc: James J. Stewart
Melinda J. Tooch
Marc B. Hankins
Ralph Palmieri
Jeffrey A, Altman
David Gutman
Phyllis Cardoza
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STANTON anp BALLSUN
. A LAW CORPORATION
TELBJQ{FA.K R 474=-1248 AVCO CENTER, SIXTH FLODR PLEASE REFER TO
10880 WILEHIRE BOULEVARD FHiL B,

LOB ANQELES. CALIFURNIA DUOR4-42 1B
218 474-5256T

TEAM4003.03L

October 21, 1987

By Fax and Mall Delivery

James Quillinan, Esq.
444 Castro Street, #5500
Mountain View, CA 94041

Re: Tentative Recommendatlon Relating to
Probate Law and Procedure - Interest
Incone Acaruin u tion

Daar Jim:

On October 17, 1987, the Executive Committes of Eastate Planning,
Trust and Probate Law Section of the State Bar of California
discussed the State of California Law Revision Commission's
Tentative Rocommandation Relating to Interest and Income Accruing
During Administration.

Tha Committee thorcughly reviewed each of the major proposals of
the Tentative Recommendation: the positions and comments of the
Executive Committea are as follows:

1. Expenses on Property Specifically Devised.

The Committee approved the proposed change which provides that
expenses upon specifiéally devised property (ewcept when the
property produces income, or when the property is occupied rent-
free) are teo be charged against thae estate for a one-ysar pericd
commencing with the decedsnt's date of death. Most of the
menbers of the Committee felt that the proposed changes
repraesented a fair and egquitable compromise of the 1ssue of who
should bear the expenses for specifically devised property. On
the other hand, a few membors strongly felt that such expenses
ghould ba borne entirely by the specific devisee (the residue
should bear none of the burden). Thie view 1las well=expressed in
the October 9, 1987 letter of William Hoisington which is
enclosed with this letter as Exhibit A,
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James Quillinan, Esgqg.
October 21, 1987
Page 2

2. Rate of Interest on Uppaid Davises.

The Committee discussed the rate of interest which should be paid
on a general pecuniary bequest. The Committee agreed that a nore
realistic, interest-sensitive rate should be charged. The
faderal discount rate as well as the Series EE bond rate were
discugsed, After thorough consideration, the Committee agreed
that the rate should be the "charge on loans to depository
institutions by the Naew York Federal Reserve Bank (the "Discount
Rate"), William Hoisington discusses the use of the Discount
Rate on page 5 of his October 9, 1587 letter,

3, Mar tion Gift.

The Committee discussed the importance of conforming California
law respecting the computation of marital deduction formula
hagquests to the regulations promulgated under Section 2056 of the
Internal Revenue Code of 1986, The Committee agresd with the
propesed change that a general pecuniary devise intended to
qualify for the marital deduction should bear interest from the
date of the decsdent's death. However, the Committee disagreed
with the portion of William Holsington's letter where he states
that a charitable gdeduction also should bear interest from the
date of the testator's death.

4, Interest on Trust Distributions.

The Committee spent a considersble amount of time discussing this
proposal. Numerous guestions were railsed including: 1) when is
a distribution due; and 2) would the provision result in taxable
income even though none otherwise would exist? Therefore, the
Committee respectfully suggests that this provision be made the
subject of further study: and the Committee offers its
assistance.

5. Interest on General Pecuniary Devise.

Although not a part of the Tentative Recommendation, the
committee felt that the concept discussed below is of sufficient
merit to request that the Commission undertake a more extensive
analysis of the issue and of Mr. Hoisington's proposed sclution.
His proposal is that a general pecuniary devise should be given
the right to receive the lesszer of: 1) his/her pro rata share of
income actually earned by the executor; or 2) interest at a
ptated or determinable rate. Mr. Holslngton's propeosal is




Janes Quillinan, Esq.
October 21, 1987
Page 3

located on pages 5 through 8 of his October 9, 1987 letter. The
Committee respectfully requests that the Commission carefully
study the proposal.

Thank you for your'consideraticn.

Cordially,

Ketthryn, /7. Leblsun

KATHRYN A. BALLSUN
A Menmber of

STANTON AND BALLSUN
A Law Corporation

KAB/rwm

cc: Harley Spitler, Esq.
Janet Wright, Eag.
William Holsington, Esq.
James Willett, Esg.
Irv Goldring, Esq.
Jim Devine, Esg.
Keith Bllter, Esqg.
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{Aw OFFICES

ORRICK, HERRINGTON & SUTCLIFFE

S00 MOMTGOMERY STHEEY
Sal Francisco, CALIFORNIA D41H
TELEPHONE i4|B} 282 -il28

TELECOFRIER

MEW YORK, HEW TORR 1038
1211 WENYE OF THE AHMERICAS
TELEPHGOME [212) 4486060

Qctober 9,

Kathryn A, Ballsun
Avco Center - 6th Flr,
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LRC TR Interest and Income

Gentlepersons:

I missed the October 8th Team 4 conference call on
this TR, but got a partial reprieve with Kathy and Harley

this morning.

Kathy now has my general views on certain

perceived problems with the Series EE interest rate,
protecting deductiblity in full of general pecuniary legacies
intended to qualify for the federal estate tax marital and

charitable decuctions by

paying interest on those types of

general pecuniary bequests from the date of death (even
though this may be & nuisance for executors in many cases),
and ¢larifying the lack of significant difference between
general pecuniary legacles that are made outright, rather

than in trust,
any "income" to pay out.

However,

in terms of whether or not the executcr has

I want to add some observations for all of

you to consider; and, regardless of what turns out to be the
"official™ position of Team 4, hopefully, somehow, the sub-

stance of these comments
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will get toc the LRC.
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Expenses On Property Specifically Devised

Ref, First paragraph of staff explanation (p. 1) and

I realize that the guestion is not what the current
law is, but rather what the state's policy should be. I
happen to think Reichel (copy attached) was correctly
decided, even thoOgh 1t seems to be inconsistent with Estate
of O'Connor, 200 Cal, £46, 650 (1927) {relevant portion
attached). (In this connection, the Comment makes it sound
like the entirety of subsection (¢) is “"consistent” with
Reichel. The fact ls that this subsection overrules Reichel
with respect to taxes and expenses pald prior to one year
after death. I think most practitioners who understand what
the current state of the law is will view this subsection as
providing specific devisees with new rights,)

The only justification I can think of for charging
the residuary devisees, rather than the specific devisees,
with the costs of keeping the property of the specific
devisees in good condition and repair and free of property
tax liens during any period of administration is that it is
possible that thaf“%s what the testator intended. While I
can imagine that some testators would, in some cases, intend
such a result, my experience regarding the general attitude
of testators is clearly to the contrary. Kathy thinks (if I
understand her correctly) that many, perhaps most, testators
expect that the expenses of maintaining all property in the
estate would be borne by the residue -- at least for a
reasonable period of time after death., This latter view
(with the gualification that 1 year equals reasonable period)
is what is reflected in the TR.

In the first place, the "1 year" rule bears no
necessary relationship whatever to the testator's probable
intent, It is the character of the expense, not the timing
of its accrual, that most testators would focus on, For
example, suppose the testator dies shortly before a large
property assessment 18 imposed on the specifically devised
property. The assessment then falls due and is paid during
the first yvear of administration. Would not most testators,
if asked, say that it was only "fair" that the devisee,
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rather thanh the residuary beneficiaries, bear the financial
burden of such a large and extraordinary expense. Suppose
instead, a specifically devised farm has large expenses not
offset by income received prior to distribution, Should the
executor delay distribution in order to collect the income
and restore the residuary account?

Or, taking the issue perhaps beyond the current
status of the case law, what if specifically devised stock in
a closely held corporation is acquired within one year after
a testator's death by third parties as a result of lengthy
and expensive negotiations that tesult in very substantial
compensation being awarded the attorneys for the executoer for
extracrdinary services in effecting the sale of the stock?
Would the testator really think that the residuary
beneficiaries, who gained no benefit whatever from that
transaction, should bear such extraordinary expenses? (What
if the transaction had been negotiated but not completed
prior to the testator's death, and the attorneys' fees were
unpaid at death? Wouldn't the testator expect -- and
shouldn't the law reguire -- that such a debt would be
charged against the proceeds of the sale of the stock during
administration, even though no income or even capital gain
was realized from the sale?)

Imagine the new disputes about whether the expense
accrued before or after the one year periocd. (It certainly
cannot matter when the executor finally gets around to paying
the bill.) What if the condition or circumstance giving rise
to the expense arose during the period, but the resulting
expense was not incurred until well after the first
anniversary of death., (Executors who are specific devisges
may have some real cenflicts of interest.)

In any event, it seems to me that, when we do not
know what "most testators expect," we should provide a
"default" rule that provides basic equity and put the burden
on the testator expressly to provide otherwise when he or she
wants something else done. :

What is the "eguitable® rule? Title to all the
decedent's property {(that specifically devised, as well as

wed
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the residue of the estate) passes at the moment of death to
those to whom it is devised by the decedent's will., Except
for identifying who is entitled to what, the purposes of
administration relate solely to the interests of third
parties (chiefly, general creditors) and certain family
members who are entitled to suppert {a form of forced
heirship). It should be the strong policy of the state to
minimize, to the extent consistent with meeting the
legitimate objectives of administration, the ilmpact of
administration on the rights and obligations of the new
owners of the decedent's property. It certainly should not
be the policy of the state that, because the interests of
others necessitate delay in tetrmination of the powers of the
executor ({i.e., distribution of the property), the respective
rights and obligations of the devisees should change with
respect to their property.

If the income derived from certain specifically
devised property is insufficient to meet obligations that
would be solely those of the specific devisee of such
property if the executor had no administrative powers with
respect thereto, then the principal of such specifically
devised property should be applied to the satisfaction of
such obligations -- if they are not otherwise satisfied by
advances from the specific devisee,

There is nothing objectionable about the executor
being empowered {but not required) to advance the property of
the residuary deviseces to meet the obligations of a specific
devisee with respect to the property of such specific
devisee. But, if the executor does sco, the residuary
devisees should be fully reimbursed by the specific devisee
or from the specifically devised property itself -- with
compensating market interest.

Therefore, I would strike the words, "To the extent
a deficiency paid out of the estate is attributable to the
period that commences one year after the testator's death,"
from proposed Section 12002(c), and start that Section with
the words: “The amount paid is ,..."

e e
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Rate Of Interest On Unpaid Devisees,

Ref., Second paragraph of staff explanation (pp. 1-2)
and Sec.12001 (p. 7).

The proposal is that the rate of interest on unpaid
general pecuniary devises vary on a current basis with the
market, rather than being set periodically by the
Legislature. I strong agree with the spirit of this
proposal, because it Is very important that the rate which
will be paid cut be a rate that the executor can reasonably
be expected to earn (net).

While I would prefer that the rate be fixed by
statute and changed annually, that appears to be
unrealistic, The current 10% rate shows the folly of leaving
the adaption of the rate to the Legislature.

Every practitioner I have spoken to about this has
recoiled from the EE rate, saying that much too much time
would be spent finding out what it is. Harley, Kathy and I
talked today about the "short term" “Treasury Rate.” I
looked for that in the Wall Street Journal and could not find
it (unless we are talking about 13 or 26 month Treasury
Bills). Unless that is just my ineptitude, while I have no
strong feelings about the matter one way or the other, I
suggest we go to “"the ¢harge on loans to depository
institutions by the New York Federal Reserve Bank," which is
commeonly referred to as the "Discount Rate" and is available
in practically every major city paper., It is not a volatile
rate and tends to be slightly lower than, and to lag
increases in, general market interest rates.

Interest On General Pecuniary Beguests

Ref. Sections 12003 (p. B}: 12), ©This also bears on
Sections 16304 and 16314,

It is felt, I guess, that all general pecuniary
devises should hear interest for the same reason that
specific devises of property include any income derived from
the specifically devised property during administration.

F.az
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But, with a specific devise, If the property devised earns no
income during adminstration, the executor need not pay any
income to the devisee -- nor pay any interest in lieu
thereof. If the exgcutor is hot required to convert
specifically devised property that is not income producing
into income producing property prior to distribution, why
should he or she be required to convert other estate assets
into income producing assets simply because the will contains
& general pecuniary devise?

It is certainly clear that the executer should not
be permitted, by delaying payment of a general pecuniary
legacy, to enrich the residuary beneficiaries at the expense
of the specific devigee., (As an aside, this is exactly what
will happen in many cases as a result of the one vear's delay
in requirling the payment of interest on non-marital deduction
general pecuniary devises. The only arguments I have heard
in support of the one year delay are alleged inconvenience to
the executor of calculating the interest on the small amounts
that are often the subject of general pecuniary devises and
the likelihood that the testator did not intend any interest
to be paid where the amounts involved are small. Neverthe-
less, $10,000 paid a year after death is not equivalent to
$10,000 at death =-- which is the principle underlying the
marital and charitable deduction problems. On principle, any
compensation for delayed payment should run from death
whether or not any federal estate tax deduction is involved.
Nevertheless, as I am trying to point out, "compensation for
delayed payment"™ should not be the controlling consideration,)

If, in fact, the executor is_earning income on
property that may be used to satisfy the general pecuniary
devise, then certainly the devisee should share equitably in
such income:; but that is no reason to reguire the executor to
convert non-income producing property inte income~producing
property or otherwise to sell estate property in order to
obtain cash with which to pay interest in lieu of income.
Modern prudent investment practices certainly place no
premium on income production rather than capital
appreciation; nor should the executor be reguired to assure
that the assets in the estate are appreciating in value --
just because the will contains a general pecuniary devise.
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I proposed several months age that, instead of
mandating the payment of interest on all general pecunhiary
devises, each general pecuniary devisee should be given the
right to receive the lesser of a pro rata share of the net
income actually earned by the executor or interest at a
stated or determinable rate. The reason for this proposal
was sSimply that, in a great many real life situations, the
executor may have no way to earn, Or otherwise have
available, the money necessary to pay the required interest
on a large pecuniary bequest without selling property in the
estate that the testator and, perhaps even, the intetested
devisece would prefer hot to see seld, (Wee be it teo any
devisee who delayed more than nine months in disclaiming the
right to interest and who might be caught, for income tax
purposes, by the "constructive regeipt" doctrine in any
event.) .

In short, I argued that by mandating the payment of
interest in all cases, the state would be mandating the sale
of non-income producing property in many cases where such
sales make no sense at all.

What may not be getting across to the LRC is that
many very large pecuniary beguests are intended to be
satisfied by distributions in kind, not in cash. Very often,
testators word their largest gifts in terms of, "an amount of
property eguivalent in value to ..." (e.g., one-half my net
taxable estate for federal estate tax purposes before any
martial or charitable deductions) (which is a general
pecuniary legacy), instead of saying; "I give my ranch in
Oroville, my residence in Palo Alto and my Syntech stock to
..., Testators dc¢ this for the very sound reasons that:
they do not know what assets they will own at death, much
less what such assets will then bhe worth, and they want to
give their executor wide discretion in choosing what assets,
if any, will be sold and, if so, when and under what
¢ircumstances. They certainly do not want their executor to
be under artificial time pressures to effect any sales that
may be desirable,

T suggesSt a nhew subsection (c) be added to Section

P T



1:1-1=2—<

: FRI @2:49 TS
ORRICK, HERRINGTON & SUTCLIFFE

Balsun, et al.
OCctober 9, 1987
Page 8

12003, reading as follows:

i "{c} In lieu of paying interest as provided in
subdivisions {a) and (b), the personal representative may pay

the devisee a pro rata share of the net income of the estate
accrued between the date of the testator's death and the date

or dates of distribution ¢of the devige.®

Interest On Trust Distributions

Ref, Fourth paragraph of staff comments {(p. 2), and
Sections 16304 and 16314 (pp. 11-12),

If 2 distribution from an estate to a trust
{(SBection 16304} or from a trust to an income or remainder
beneficiary (Section 16314) is not made “on the date when the
distribution is payable, the amount of the distribution bears
interest thereafter at the rate provided in Section 12001."

It is very difficult to comment on these new
provisions {Section 16314 is entirely new) because it is not
clear (to me, at least) what assumed inadequacy of the
current law being addressed is or, more specifically, what
“an the date when the distribution is payable" means. (As I
read these sections, this date is the "trigger" for purpose
of Section 16304 as well as Section 16314, although it 1is
contained entirely within Section 16314.) I think the idea
is that, if a distribution is not made when reguired to be
made, it thereafter bears interest, And, this rule would
also apply to unpaid interest., -

That is all well and good if (1} there is, in fact,
any income earned on the property that should have been
distributed earlier and (2) such "post payable date" income
would otherwise pass to some other beneficiary. As indicated
in my discussion of interest on general pecuniary devises,
there are many situations where the estate or trust property
is not income producing. Even where this eventually results
in "delayed income" belng created out post-sale principal,
there is no actual additional income being earned cut of
which the interest could (or even should) be paid.
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The last sentence of Section 16314 raizes another
puzzle where it is suggested that, when a curtent income
beneficiary is not paid at least annually, the delayed
payments bear interest. But where would the interest expense
be c¢harged? Against the same benefieiary's interest?
Certainly there would be no basis for charging the principal
account, as it receives no benefit from the delay. (The
investment proceeds of previously received and temporarily

invested income are income, not principal.)

Insofar as the new interest rule applies to
principal distributions, it makes sense only if thare is
income earned on the assets that would otherwise have been
paid out earlier and such income would otherwise benefit
another. Very often with income and current principal
beneficiary are the same,

Where the rule is applied to final distribution of
the residue of an estate or final termination of a trust, it
is important only where the persons who would otherwise
receive the "post payable date" income or appreciation are
different because ¢of the delay. Assuming they are, then the
next questien is, did the assets in fact earn income or
appreciate during the "post payable date" period. This is
analogous to what I discussed in connection with the interest
on general pecuniary bequests; and I suspect the solution is
similar; Give the beneficiary a right to the lesser of
interest or a pro rata share of income or (in this case}
appreciation.

Note: Section 16314 would be clearer, in any
event, if the reference were to "a remainder ¢r principal
beneficiary ,..."

Sincerely,

7%

William L, Hoisington

Encl,

e
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RUSSELL G. ALLEN
610 NEWPORT CENTER ORIVE, SUITE 1700

NEWFORT BEACH, CALIFORNIA S2660-6429

TELEPHONE (714} 888-6901 * {213] 662-3801

October 20, 1987

California Law Revision Commission
4000 Middlefield Reoad, Suite D=2
Palo Alto, California 94303-4739%

Re Sepiember 1987 Tentative Recommendation
Relating to Probate Law and Procedure
Concerning Interest and Income Accrued
During Administration

Dear Ladies and Gentlemen:

Te reduce the probability of conflict with the
Internal Revenue Service about pecuniary formula
marital deduction gifts, I support the enactment of
proposed section 12003(b). I suggest, moreover,
that it would be appropriate to expand that to
include charitable deduction gifts as well as marital
deduction gifts —-- since conceptually the same prob-
lem applies.

Very truly yours,

_ usgell G. Allen

RGA/br
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101 CALIFORNIA STREET A PAATNERSHIP INCLUDIMG
SINTEENTH FLOOR LAW OFFICES OF PROFESSIONAL CORPOAATIONS
SAN FRANCISCO
CALIFORNIA 94111 COOPER, WHITE & COOPER TELECOPIER: [415] 433-5530
{415) 433-1900 TELEX; 262877 SCOOP
October 23, 13987 € LAW REY, CORR'N
0CT 2 6 1987
CALIFORNIA LAW REVISION COMMISSION - nECELYED

4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Tentative Recommendation on Probate
Law and Procedure in Line with Interest
and Income Accruing During Administration

Gentlemen:

This letter is in response to your reguest for comment
cn the captioned tentative recommendation.

With respect to interest on general pecuniary devises
which qualify for the marital deduction, I urge you to consider
carefully before making any change in current law. Under my
most common marital deduction plan, I leave a formula pecuniary
marital deduction bequest either outright or in trust for the
surviving spouse, usually funded at federal estate tax values
with an aggregate wvalue at distribution at least equal to the
deduction claimed. Normally I also pass out net income on
a propertional basis, although this is not now a concern if
the surviving spouse 1is also the sole beneficiary of all the
income of the residuary bypass trust (intended to use up the
federal estate and gift tax unified credit}.

Even if +the surviving spouse is the sole current
income beneficiary, it is possible that the estate will not
earn encugh net income to make the interest payment on the
marital deduction assets. In this situation, the proposed
change would require principal from the tax-sheltered bypass
trust to be used to meet the deficiency to the surviving spouse,
which would be an undesirable result. I realize your concern
not to jeopardize the amount of the federal estate tax marital
deduction, but in my practice centered around San Francisco
I have not seen an IRS agent make such a challenge. Of course,
this does not preclude change in IRS policy which would prompt
such challenges.

On a second point, new §16314 could have an unintended
result in the event that the beneficiary who has not received
probate or trust income is no longer the current income benefici-
ary of the trust. Suppose, a sum is not paid out to the income
beneficiary. Either those funds will produce additicnal income
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or, 1in the alternative, reduce borrowings of the estate or
trust (normally a charge against income)}, and thereby similarly
increasing current income. To the extent that the withheld
sum produces income to which the income beneficiary is entitled,
but because of death or partial termination on age the income
beneficiary is no longer the current beneficiary of the trust
assets, the payment of the dinterest on delayed income will
result in a double payment to the income beneficiary. Using
as an example $100,000 of withheld income for one year, that
might produce $6,000 in additional income to the estate or
trust. As long as the beneficiary is still the current income
beneficiary, he will receive this $6,000. If on his death,
he is also entitled to income at the Series EE rate for the
original $100,000 withheld, he will be receiving a double bene-
fit. (If the additional income 1is charged against his own
income share, i.e., assuming the beneficiary remains the current
income beneficiary, I suppose there 1is no harm. However, if
the Serles EE interest comes out of the next succeeding benefici-
ary's interest, that beneficiary will pay the first beneficiary
interest when the first beneficiary has already, 1in effect,
earned interest on the original sum.) One possible solution
would be to apply new §16314 only following demand of the income
beneficiary (so that the trustee's withheolding of income has
an element of wrongfulness to it} or following the termination
of a beneficiary's interest in the trust (so the beneficiary
is no longer entitled to ordinary current income on the withhald
amount }.

Thank yocu for the opportunity to make comments on
this tentative recommendation.

si rely,

Peter L. Muhs
PLM: jayg
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WEINBERG, ZIFF & MILLER

DAVID C. WEINBERG - ATTORNEYS AT LAW OF COUNSES,
HARVEY L. ZIFF . . DAN MUHLFELDE
MICHAEL PATIKY MILLER 400 Cambridge Avensie, Suite A GRETC]:I-INﬁo. IJ[UE!{([))IEIF;
PO Box 60700 DAVID G. HARVEY
Palo Alo,Califoraia 94306-0700
(413} 329-0851 CA LAW REY. COMWR
October 27, 1987 . 0CT 0 9 1987

t e d . . RECELNY L&
Il.aw Revision Commission

Attn: N. Sterling, Esqg.
4000 Middlefield Rd. #D-2
Palo Alto, CA 94303-4739

RE: L-1024 "Interest and Income Aceruing During Administration™

Dear Nat:

I have reviewed the above proposal. I think it Is a well
thought-out change. Although the proposal to charge interest on
a marital deduction from date of date is a new concept, it does
seem to make sense, However, I would "grandfather"™ all wills and
trusts drafted before the date of enactment to have the previous
law apply. Otherwise, results unintended by the drafter will
oceur.

Feel free to contact me if you want further clarification.
Sincerely

4,/4@/ |

MPM: 1k Michael Patiky Miller
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RAWLINS COFFMAN

POST OFFICE BOX 358 ATTORNEY AT LAW TELEPHONE 527-2021

RED BLUFYF, CALIFORNIA 96000 AREA CODE 916

October 27, 1987
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NOV 02 1987

apCEIVED

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Attention: John H. DeMoully
Executive Secretary

Re: Ccmments on Tentative Recommendation
Dear Mr. DeMoully:
I have TENTATIVE RECOMMENDATION #L-1024.
Because of an extended vacation in New Zealand,
I have been unable to review this document adequately.
The language of § 12001 is cumbersome. If the
legal rate is ten percent, would not it be reduced by
thirty percent rather then by three percent?

I will do better con your next submission.

RC:mm
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HARMOMN R. BALLIN
GECORGE M. GOFFIMN
GIG AYRIACOL
wWitllaMm LEVIM
MANCY O, MARUTAMI
LA H OTSU

LAy J PLOTKIN
STUART D. ZIMRING

EXHIBIT 17

Law OFFICES OF

LEVIN, BALLIN, PLOTKIN, ZIMRING & GOFFIN

A PROFESSIONA. CORPOARATION
12650 RIVERSIDE ORIVE
NOATH RMOLLYWOOD, CALIFORNIA DIS07-3492

12131 877-0683 + {R/8) 984-3930

Study L-1024

OF COUNSEL
MANYA BERTRAM
SJUSTIN GRAF

LEGAL ASSISTANTS
PACITA A, FRANCISCO
PATRICIA D, FULLERTOM
KIRSTEM MELWES

LR S v 1]
NOV 02 1987

October 29, 1987 RECEIVED

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Palo Alto, California 94303-4739

Re: Tentative Recommendations Regarding Probate Law
and Procedures {Interest and Income)

Gentlemen:

I have reviewed the Tentative Recommendations relating to
Interest and Income and have the following comments and
suggestions:

1, I support the proposals regarding expenses on
specifically devised property.

2. I have always felt that the rate of interest paid
ocn general pecuniary devises was too high for the same
reasons you indicate in the proposals. Therefore, I support
the reduction of the interest rate.

3. Interest on a marital deduction gift is a more
serious matter. I'm not sure that the proposed mcdification
regarding interest on marital deduction gifts dces anything
more than further complicate the probate code. The fact that
the Law might affect certain formula clauses is not, in and
of itself, reason to treat them differently. I think this
should be thought through more carefully.

4. Likewise, I am not sure a mandatory interest
provision is called for in the area of trust distributions.
Given the almost infinite drafting possibilities in trust
distribution clauses, I +think, at the wvery, least the
draftsman should be able to avcid the effect of the proposed
code section by specific reference.
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Page Two
LEVIN, BALLIN, PLOTKIY & ZIMRING California Law
A PROFESSIONAL CORPORATION Revision Commission

October 2%, 1987

As always, it is a pleasure to assist the Commission.
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Ruscont, FosTERr, THOMAS, VAN KEULEN & PIiraL
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW

ERNEST RUSCONI 80 EEYSTONE AVENUE HOLLISTER OFPFICE
J. RORERT FOSTER POST OFFICE ROX 88 150 SAK FELIPE ROAD
GEORGE P. THOMAS, JRH. FOST OFFICE BOX 850
CRAIG C. vay ERULEN MORGAN HILL, CALIFORNIA 95037 HOLLIBTER, CALIFOBNIA BOOR4
DAVID E. PIFAL (408} T7T9-2108 1408) @3T-8181

8COTT D. van HEULEN

November 3, 1987
“% 'hW REY. COMM'H

CALIFORNIA LAW REVISION COMMISSION NOV 041387
4000 Middlefield Road, Sulte D-2 CEIVE!
Palo Alto, CA 94303-4739 € '

Re: Recommendations concerning interest and income
during probate administration

Gentlemen:

I appreciate getting all your proposals relating to the Pro-
bate and Trust law, which has had a lot of changes during the past
two years. These comments are specifically addressed to the proposed
new Probate §12003(b). That provides that a general pecunilary
devise that is a marital gift bears interest from the date of
the testator's death unless the will or other instrument states
otherwise. ’

I am opposed to this particular subparagraph, since I think
it should coincide with subdivision (a), which provides that inter-
est does not start on a general pecuniary devise, including one
in trust, until one year after the testator's death. When the will
is drafted, the testator already has taken into account the propor-
tional gift®made to spouse and to children or other beneficiaries.
I believe it distorts this scheme, when one of the gifts draws
interest from one date and the other one from a later date. In
other words, this is a trap, although a small one, for all but
the most skilled estate planners.

To make my position clear, I think that such a gift should
be treated like the gifts stated in subparagraph (a).

Very truly vours,

RUSCONI, FOSTER, THOMAS,
van KEULEN & PIPAL

W/XQM/C—W—«’

ERNEST RUSCONI
ER/bbr




