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Subject: Study L-I025 Litigation Involving Decedent (Review of 
Comments on Tentative Recommendation) 

This memorandum reviews the comments we have received on the 

Tentative Recommendation Relating to Litigation Involving Decedent (July 

1987) which was distributed for comment this summer. Comments directed 

to specific sections are discussed following each relevant provision in 

the attached revised recommendation. 

At the meeting, we plan to consider only those sections that someone 

wishes to discuss or that we have received comments about. After 

reviewing the comments, we hope that the Commission will be able to 

approve this recommendation for printing, subject to any needed revisions. 

Several persons approved of all the tentative recommendations that 

were distributed without singling out any particular recommendation or 

making any spec! fic comments. (These letters are not reproduced here.) 

Professor Benjamin D. Frantz of McGeorge School of Law (Exhibit 5) has 

"nothing but praise for the suggested revisions" and is "particularly 

pleased with cleaning up the sections on insurance coverage." Jeffrey A. 

Dennis-Strathmeyer (Exhibit 7) thinks that the tentative recommendation 

is a "very helpful recodification" and suggests that the input of trial 

attorneys should be sought. Rawlins Coffman (Exhibit 8) finds the 

recommendation to be "excellent." [To clarify a techni cal point raised 

by Mr. Coffman: the Section 9354 referred to in various places is part of 

the tentative recommendation, not part of AB 708; the Section 9354 

referred to in an earlier tentative recommendation is now Section 9304 

(replacing Section 732) and is a part of AB 708.] 

Luther J. Avery (Exhibit 2, pp. 2-3) raises some policy questions 

about the liability of community property for malpractice claims and the 

appropriate level of protection of surviving spouses. He writes, "In my 

opinion, if you are going to deal with litigation involving a decedent, 

you should also deal with C.C. section 5120.110 and C.C. section 5122." 

The Commission has worked on these issues in the past, and may be called 

upon to do so again in the future, but in this particular recommendation 

we are considering procedural aspects of litigation against decedent's 
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estates and the effect of liability insurance. 

raised by Mr. Avery are not before us. 

The broader questions 

References in the recommendation to "AB 708" should be read as 

"Chapter 923 of the Statutes of 1987, operative July 1, 1988." 

Respectfully submitted, 

Stan G. Ulrich 

Staff Counsel 
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Memo 87-80 EXHIBIT 1 

MYRON W. CURZON 
ATTORN!:' ..... AT L.AW 

20e WEST EIGHTt-I STREET, SUITE: 405 

LOS ANGELES, CALIFORNIA 90014 

213-62.3-5163 

August 13, 1987 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Re: Tentative Recommendation relating to 
Probate Law and Procedure - Litigation 
Involving Decedent - July 1987 

Gentlemen: 

Study L-I025 

Here are my comments. The form of creditor's claim to be submitted 
in a decedent's probate need not specify the grounds of claim, with 
the particularity required in a pleading. A simple statement of the 
approximate ground, with leeway to the creditor to make changes in 
his theory and statement of facts, is sufficient. New facts and 
theories may come to the attention of the creditor between the time 
the creditor learns of the death of decedent and the time the creditor 
has to file his creditor's lawsuit. 

Very truly yours, 

Myron W. Curzon 

MWC!sg 
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August 18, 1987 

Mr. John H. DeMoully 
Executive secretary 

EXHIBIT 2 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, California 94303-4739 

Tentative Recommendations Relating 
to Probate Law and Procedure 
Litigation Involving Decedent 
July 1987 

Dear John: 

Study L-1025 

OuR fiLE NUMBER 

9911.81-35 

The following comments are based upon analysis of the 
proposed legislation: 

Under C.C.P. section 353 the draft proposes to continue the 
limitation of claims on behalf of the estate to six months 
while in Part 13 you seem to be expanding and extending the 
ability to act against the estate. I fail to see the logic 
of that. In fact, in my opinion, the ability to sue the 
estate should be more restricted than the ability of the 
estate to sue. I would suggst that if there is one year to 
sue an estate, there should be one year for the estate to 
sue. 

Of particular concern is what statute of limitations 
applies to malpractice actions against professionals who 
die. Is the proposed new statute an invitation to all 
clients of a deceased lawyer or doctor to sue within 
one year, or if there is insurance to pursue the insurance 
company? 

Probate Code section 550 has a test that is unworkable: 
"An action to establish the decedent's liability for which 
the decedent was protected by insurance." It is routine 
these days for insurance companies to accept the defense of 
a matter under a reservation of rights. Is such a 
situation one covered by P.C. section 550? What about the 
situation where the complaint has five causes of action but 
only one is covered by insurance and that one is later 
eliminated in the course of litigation? 
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While I have reservations about the wisdom of the extension 
of jurisdiction by P.C. section 550, I suggest that the 
test should be: "An action to establish the decident's 
liability for which the decedent carried insurance which 
obligated the insurer to finance a defense for the 
decedent." 

I do not understand why P.c. section 550(b) is proposed. 
The effect of that provision is to put the estate at risk 
and to hold up the completion of the probate until the 
litigation involving claims against the decedent is fin
ished (which may go many years if there is an appeal and 
a retrial). In the interest of justice, it seems to me 
that the remedy of pursuing the decedent's insurance 
carrier should be an exclusive remedy. Is that the 
intention of P.C. section 554? It is not clear. 

Your analysis ignores what to me may be the most important 
issue in the situation where a married person dies with 
pending litigation or claims which are "community property 
liabilities." Assume, for example, a doctor dies with 
three malpractice cases pending against him. The claims 
exceed the community assets of the decedent and his wife, 
who has no separate property. It would appear that the 
surviving spouse will lose everything (except possibly for 
the operations of the probate homestead and the temporary 
probate support). See c.c. section 5120.110. It is not 
clear to me whether the wife has to be a named party to the 
litigation. Even more confusing is the operation of C.C. 
section 5122, which seems to say the wife is not liable for 
the injury or damage caused by the decedent. Does that 
mean the community property of the wife is free of claims 
despite C.C. section 5l20.1l0? Does that mean that the 
wife's separate property is safe? What does C.C. section 
5122 (b) (2) mean? If the doctor is working and commits 
malpractice, is the work "an activity for the benefit of 
the community"? Does C.C. section 5122 intend that the 
community property of the spouses should be liable for the 
malpractice liability? 
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In my op1n10n, if you are going to deal with litigation 
involving a decedent, you should also deal with C.C. 
section 5120.110 and C.C. section 5122. Essentially, the 
policy question is: What protection will be afforded the 
surviving spouse and dependents of the decedent. In my 
opinion, the recent limitation of the probate homestead 
and the limits to the widow's allowance operate unfairly in 
the situation. The family of the decedent needs more 
protection, particularly in the case of decedent profes
sionals who are subject to potential suits for malpractice. 
This is particularly true in an environment where the 
decedent may not have been able to buy or afford malprac
tice insurance. 

It is difficult for me to understand the public policy 
behind P.C. section 551. If the ability to sue a decedent 
has one day to go before he dies, why should an additional 
year be added on to the period for which the estate can be 
sued? What about the needs of the family at the time of 
death? In my opinion, the action should abate if the 
normal statute of limitations runs. 

Why should you propose in P.C. section 573(b) the survival 
of punitive damages claims? Punitive damages cannot be a 
lesson to the decedent so he will avoid similar conduct in 
the future. Moreover, most malpractice insurance policies 
do not cover punitive damages. It is my understanding of 
the law that punitive damages do not survive death. Dook 
v. Superior Court (1968) 257 Cal. App. 2d 825; anno. 27 
3d A.L.R. 1362 (1969); Vander Lind v. superior Court (1983) 
146 Cal. App. 3d 358. 

It seems to me that P.C. section 573 is a vast expansion of 
liability for estates. The present law precludes recovery 
for heir's grief, sorrow or mutual SUffering. Krouse v. 
Graham (1977) 19 Cal. 3d 59. 

Lu 

IJA:cetj3 
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OFFICES 0;: 

THE COUNTY COUNSEL 
COUNTY OF ORANGE 

10 CIVIC CENTEFI PLAZA 
MAILING ADDRESS; P.O. BOX 1379 

SANTA ANA, CALIFORNIA 92702· 1379 

Study L-I025 

ADRIAN KUYPER 
COUNTY COUNSEL 

WILLIAM J. McCOURT 
CHIEF ASSISTANT 

Wrlter"s Dlrecl Dial Number 
7141834-3300 

ARTHURC. WAHLSTEDT, JR. 
LAURENCE M. WATSON 

AsstSTANTS 

September 1, 1987 

c ( 

California State Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Ladies and Gentlemen: 

VICTOR T •. BELLERUE 
JOHN R. GRISET 
EDWARD N. DURAN 
IRYNE C. BLACK 
RICHARD O. OVIEDO 
O.M. MOORE 
BENJAMIN P. DE MAYO 
HOWARD SERBI N 
OANIELJ.DIDIEFI 
GENE AAELROO 
ROBERT L. AUSTIN 
DONALD H. RUBIN 
DAVID R. CHAFFEE 
CAROL D. BRO'I.",N 
BARBARA L. STOCKER 
JAMES F. MEAD!: 
STEFEN H. WEISS 

SUSAN STROM 
DAVID BEALES 
TEARY C. ANDRUS 
CLAUDIA l. COWAN 
JAMES L TURNER 
PETEA l. COHON 
NICHOLAS S. CHAISOS 
DAVlD G. EPSTEIN 
THOMAS F. MORSE 
WANDA S. FLORENCE 
HOPE E. SNYDER 
THOMAS C. AGIN 
SHERIE A. CHRISTENSEN 
SUSAN M. NILSEN 
SARA L. PARKER 
SHARON LOWSEN 

Thank you for sending me 
to accounts, abatement, rules 
involving decedents. 

your tentative recommendations relating 
of procedure in probate, and litigation 

Ny comments on matters of special interest follow. As with my 
previous comments to you, please note that these are my individual 
views. I do not write here as a representative of the Orange County 
Counsel, the Orange County Public Administrator/Public Guardian, or 
the County of Orange. 

I. Recommendations Relating To Accoun·ts: 

A. Proposed Section 10900: I do not support the proposed 
change. In the particular case of the Orange County Public 
Administrator/Public Guardian, it would probably cost money 
to change the form of accounts as allowed by'the proposed 
law, due to modifications that would be needed in the compu
ter system. Of more general interest, I do not think an 
account which only summarizes categories of receipts, dis
bursements, etc., generally gives interested persons suffi
cient information about how an estate has been managed. If 
an account only lists, for example, the amount of rents 
received, but not the specific payments, this will only 
engender more calls and questions from interested persons. 
While 10901 would provide a procedure to obtain the suppor
ting documentation, I believe it would be fairer to require 
the party presenting the account to list all receipts 
therein, rather than to require the recipient of the account 
to pursue the information under 10901. After all, the pre
parer had to have the individual receipts available when 
preparing the account, so as to provide the total. 

·This matter is perhaps most important where the recipient of 
an account will be the successor administrator. The Public 
Administrator fairly often succeeds a personal representa
tive who has mismanaged an es·tate or absconded. The accoun
ting by the former administrator or his attorney is often 
the starting point for deter:'llining a surcharge and for 
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determining what needs to be done to close the estate. In 
receiving such an account, I, as attorney for the successor, 
would want to know, for example, not just the total of rents 
received but exactly which months' rent the predecessor did 
collect. This may be something I would need to know 
promptly, and it should be a part of the account. 

B. ProDosed Sections 10952 and 10953: I support these changes. 
It will be helpful to have the sixty-day time limit. In the 
past, it sometimes takes the predecessor representative too 
long to present his account. This, of course, delays the 
administration of the estate and collection. of any sur
charge. 

C. Proposed Section 11000(c): I support this change. P~rhaps 
a note should clarify whether the exact amount of fees must 
be set forth. 

D. Proposed Section 11002: I support the discontinuance of a 
jury trial being available in a contest of an allowed claim. 

E. Proposed Section 11005(b): I support the proposed change. 

II. Recommendations Relating to Abatement: 

A. 

B. 

C. 

Proposed 
specific 
with the 

Proposed 
the most 
intent. 

Section 21402: The explicit preference for 
gifts over general gifts makes the statute comply 

case law as I understand it. 

Section 21403: 
likely way 

I support this, as it seems to be 
to carry out implied testamentary 

Proposed Section 21405: I support the addition 
This sets forth a solution that not only can 
beneficiary, but can make the eventual distribution 
as possible the way the testator wanted it. 

of (b). 
help a 
as much 

III. Reco~~endations Relating To Rules Of Procedure In Probate: 

A. Proposed Section 7050(b): I support this provision. 

B. Proposed Section 7200: I support this provision. 

C. Proposed Section 7240(a): I think 
this explicit provision that orders 
letters of special administration are 

• it is helpful to have 
granting or revoking 
not appealable. 

D. Proposed Section 724l(b): I support this addition. 



, 

California State Law Revision Commission 
September 1, 1987 
Page Three 

IV. Recommendations Relating To Litigation Involving Decedent: 

A. Proposed Section 505: I am not certain of all the ramifica
tions of the proposed change, but in general the proposal 
appears to me to be a good one. Expanding the procedure to 
estates that do not qualify under 13100 seems particularly 
well-taken. 

B. Proposed Section 9l03(a): I support this addition. 

V. General Comment: 

The Commission may recall that I appeared at one of your 
recent meetings and commented in opposition to one of your 
proposals. I did not then also take the opportunity to indicate 
that I have supported the vast majority of your proposals and 
have found a number of them helpful in my work. Let me use this 
occasion to thank you for your good work. 

HS:rnm 

very truly ~oyrs, 

. I. I '1 ! 
{ .... r ! ;r1f,At #1,/ J ./1-1-'

~: \It· "f./ t r....~ . --:r'{"-~/ 
IHoward Serbin 
Deputy County Counsel 

cc: William A. Baker, Public Administrator/Public Guardian 
Carol Gandy, Asst. Public Administrator/Public Guardian 
Dwight G. Tipping, Jr., Supv. Deputy Public Administrator 
Laurence H. Watson, Assistant County Counsel 
James F. Meade, Deputy County Counsel 
Nicholas S. Chrisos, Deputy County Counsel 



'Memo 87-80 EXHIBIT 4 

RUSSELL G. ALLEN 

610 NEWPORT CENTER DRIVE. SUITE I?OO 

NEWPORT BEACH. CALIFORNIA 92e&0-642&o 

T£I..E~HON£ (7'4' fSfSO-oe,SilOI • (21.3) efSG-eeOI 

August 
31st 
1 9 8 7 

California Law Revision Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, California 94303-4739 

Study L-1025 

SfP 031987 
.: f. r . 

Re: Tentative Recommendation Relating to 
Probate Law and Procedure: Litigation 
Involving Decedent (July 1987) 

Dear Ladies and Gentlemen: 

Perhaps I have not spent enough time analyzing 
this recommendation in the context of the proposed 
provisions concerning creditors' claims and payment 
of debts, but I am concerned about the proposed 
language of Section 353 of the Code of Civil Procedure. 
Read by itself, that Section suggests that a person 
with a cause of action against a decedent has one 
year after the date of death to file the action 
-- even if the statute of limitations applying to 
the action generally would have expired before then. 
There is no explicit cross reference to the Probate 
Code for treatment either of insured or uninsured 
claims. Proposed Section 9350 of the Probate Code 
requires a claim before commencement of an action 
against a personal representative based on a cause 
of action against the decedent. Proposed Section 
9100 of the Probate Code sets forth the times within 
which a claim must be filed and, at the outside, 
provides a maximum of one year after date of death. 
I am concerned that the languaqe of proposed Section 
353 of the Code of Civil Procedure may provide an 
ambiguity and suggest .. that the maximum one year 
period applies in all circumstances, rather than 
only in those in which the decedent was insured 
or a late claim is permissible. 
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Would confusion be less likely if Section 353 
simply provided a cross reference to the Probate 
Code provisions establishing the time within which 
a claim must be brought and, thereafter, an action 
filed? 

Very truly yours, 

l~ y#~ 
~ l1ussell G. ~;-

RGA:lb 
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McGEORGE SCHOOL OF LAW 

UNIVERSITY OF THE P ... \..CIFIC 3200 F1f'th Avenue, SaorBJDento~ CaUfornla 95817 

September 1, 1987 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Attention: Mr. John H. DeMoully, Executive Secretary: 

Subject: Recommendations of July 1987; 
L-I025, L-I027, L-I038, and L-I048 

Dear Mr. DeMoully: 

I have nothing but praise for the suggested revisions. 

I am particularly pleased with cleaning up the sections on 
insurance coverage. 

uly .yours, ~ 

D. FRANTZ 
Professor of Law 

BDF:bk 
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HARMON R~ BALLiN 
GEORGE M. GOFFIN 

GIG KYRIACOU 

WIL.L.IAM L.EVIN 

NANCY O. MAAUTANt 

..JOAN H. OTSU 

..JAY..I. PLOTKIN 

STUART D. ZIMRING 

EXHIBIT 6 

LAW OFFICES OF" 

LEVIN, BALLIN, PLOTKIN, ZIMRING &: GOFFIN 
. A .. FlOI'"I:SSIO"" .... L. CORPORATION 

121550 RIVE: RSI DE: CRIVE 

NORTH HOL.L.YWOOD, CALIFORNIA 9""07·,3492 

September 2, 1987 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Attention: John H. DeMoully 
Executive Secretary 

Study L-I025 

01'" C:OUNS£\.. 

MAN"'" eERTRAM 

JUSTIN GRAI'" 

L£O .... L .... SSIST .... NTS 

PAC ITA A. f'"jI:;!ANCISCO 

PATFUC1A D. I'"U LLERTON 

KIRSTEN HE:LWEG 

Re: Tentative Recommendations Regarding Probate Code 

Dear Mr. DeMoully: 

Once again thank you for inviting me to comment on the 
tentative recommendations. 

As in the past, I find myself in general agreement with most 
of the proposed changes. I have the following com!lIents and 
suggestions: 

1. C.C.P. §38S: I do not believe it should be necessary 
to bring a motion to substitute the Representative for the 
Decedent in an existing action. Assuming the Representative has 
been properly appointed, the function of the trial court is 
ministerial at best, since the Court cannot deny the 
Representative's standing to represent the interests of the 
Decedent. Thus, it seems some summary ex-parte procedure would 
be appropriate. Perhaps the a procedure similar to the one 
utilized in amending a complaint to substitute the names of "Doe" 
defendants could be adapted. 

2. C.C.P. §7241: It does not appear there is any bonding 
requirement by the Appellant. Given the fact that a stay is 
automatic, I believe that this is a serious oversight. 

SDZ :mpa 
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CEB 
CALIFORNIA CONTINU ING EDUCATION OF THE BAR 
2300 Shattuck Avenue, Berkeley, CA 94704 
(415) 642-3973; Direct Phone: (415) 642-8317 

September 3, 1987 

John H. DeMoully, Esq. 
Executive Director 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Study L-l025: Litigation Involving 
Decedent 

Dear John: 

I think the tentative recommendation is a 
very helpful recodification. However, there may be 
issues involved which would be of concern to trial 
attorneys. Their input should be sought. 

tr~eyer 
JAD:dp 

THE STATE BAR OF CALIFORNIA / University of California Extension 
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POST OP,.lca .ax '18 

RAWLINS COFFMAN 

ATTORNEY AT LAW 'T&UPHONIE .27·202' 

.".A CODC II • 

• 

•• 0 .r.uP,.. CAL'FOIINI,., ,..al' 

September 3, 1987 

.~. 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto,~CA 94303-4739 

Gentlemen: 

Thank you for permitting me to review Tentative 
Recommendations #L-1025, /L-1027, IH-408 and IL-l038. 

TR IL-1025 entitled "LITIGATION INVOLVING DECEDENT" 
is excellent. Hopefully, the legislature will follow your re
commendations. 

(NOTE: Reference is made in the footnote on page 8 to 
"Claim covered by insurance §9354". At page 10 
reference is made to §9354 in §554 (b). I have 
trouble with these references. There is no §9354 
in my Probate Code; there is no §9354 in AB 708 
[Harris]; in your January 1987 Blue Book entitled 
RECOMMENDATIONS relating to Probate Law (received 
in my office July 13, 1987) I can find no §9354 
in Part 4, Creditors Claims. To further compli
cate this matter, the July 1986 TR Study L 1025 
at page 23 contains a comment~ich reads as 
follows: "Comment §9354 continues formal Pro
bate Code §732 without substantive change". I 
agree. On the other hand, §732 relates to "Con
verting Attachment Lien to Judgement Lien"t? 
WHERE DO I GO FROM HERE?) 

TR IL-1027 entitled "ACCOUNTS" enbodies the proce
dures followed in my office. May I offer two suggestions? 

First: when I report the reasons for the delay in 
distribution of an estate as required by §1025.5 of the Pro
bate Code, I include an interim account. In my opinion, 
this should be mandatory; 

Second: in almost every probate it is necessary, 
after final distribution, to file a brief account supple
mental to the final account to pick up additional interest, 
refunds, unused closing expenses, etc. which cannot be de
termined until several weeks or months after actual dis
tribution. I suggest this be required by statute. In the 
absence of a request by an interested distributee, no hear
ing need be held nor approval sought from the court with 
respect to such supplemental account. 
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With respect to TR IH-408 relating to "UNIFORM 
DORMANT MINERAL INTERESTS ACT". I have no comment. I have 
never had occasion, in my practice, to get involved in this 
problem. On the other hand I am happy to know that the Cali
fornia statutes offer guidance. 

With respect to TR IL-l038 entitled "ABATEMENT", 
locating the new provisions with the other rules of construc
tion of wills, trusts, and other instruments is appropriate. 

With respect to TR IL-l048 entitled "RULES OF PRO
CEDURE IN PROBATE", the new limitations on jury trials in the 
probate court met with my approval. As a matte~ of fact I 
would hope that §l08l could be amended to denY'jury trials in 
1080 proceedings. 

1 agree that contents of the judgment role should 
be left to Judicial Council rule. This in turn should elim
inate §1050. 

Section 1020 requires the signature of all peti
tioners; §102l requires verification by only one of several 
petitioners. Why the inconsistency? 

Please keep me on your mailing list. 
~ 

~~?;;r;:rs&;~~ 
RAWLINS COFFMAN 

RC:mm 

"< 
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LAW OFFICES 

I RVING KELLOGG 

John DeMoully 
california ILaw Review Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, Ca 94303-4739 

EXHIBIT 9 Study 1-1025 

1880 CI!:NTURY PARK ~AST. 12T .. F"L .. OOF'l: 

lOS ANGElfS, CALI FORN IA 90067 

(213) 55'·mpUii{~rif,'19!W3) 277·1226 

Re: Probate Law and Procedure Recommendations - Accounts and 
Litigation Involving Decedent 

Dear John: 

I enclose the following that contain my comments. aoout those 
recommendations: 

1. A white sheet containing two columns of recommended redrafting of the 
sections that are numbered. 

In doing this, I applied these principles of drafting: 

Ca) Put as much into active voice as possible. 
(b) Put conditions and exceptions at the beginning of the sentence so 

that the reader proceeds with a knowledge of what is excepted and what is 
the condition, rather than read to the end of the sentence to be surprised by 
the exception or the condition. Further, there is the danger that the reader 
may, under anxiety, fail to reach the exception or condition. In statutes, 
that is undesirable. 

(c) Number or letter series so that the reader puts them together. 

2. A number of the printed sheets contained in the recommenda tions. 
Those printed sheets contain my handwritten drafting corrections which I 
hope are legible. I did not have the time to retype all of them, and some 
are not changes in drafting but in word clarification. 

I hope that these suggestions are helpful. 

By the way, I have written aoout financial statements in my ooole, How 
To Find Negligence and Misrepresentations in Finaooial Statements. The oook 
contains a chapter on Fiduciary Accounting and how to find negligence in 
fiduciary reports. Enclosed is a trochure about the book, 

ery sincerely, 

Enclosures. 

~) 

1 



353. (a) If (t) a person entitled 
to bring an action dies before the 
expiration of the time limited for the 
commencement of the action, and (2) the 
cause of action survives, then the 
person's representative may commence 
the action after the expiration of that 
time but not later than six months after 
the person's death. 

(b) [The same principles of 
correction apply to this sutxlivision]. 

(c) [In this sulxli vision, the last 
line shoukl read:] 

the later of the following dates: [the use 
of the word, times, is ambiguous; time is 
a period, but date is a fixed day. In (t) 
and (2) the statute uses fixed days.] 

(t) July 1, 1989, or one year after 
the issuing of letters 
testamentary............ whichever is the 
earlier date. 

(2) The date when the right to 
commence the action expires. 

385. If a cause of action 
survives or continues, the death or 
disalility of a party or the transfer of 
any interest in the cause of act ion does 
not abate the action or proceeding.If a 
party dies or is disabled ,t h e 
court, on motion, may allow the action 
or proceeding by or against the party's 
representative or successor in interest.If 
any other transfer of Interest occurs, 
the transferee may continue the action 
or proceeding in the name of the 
original party, or the court may allow 
the transferee to be sulEtituted in the 
action or proceeding. 

9354. (a) Without first filing 
a claim as provided in this part, a 
person may commence or, under Section 
550, continue an action to establish the 
decedent's liability for which the 
decedent was protected by Insurance. 

1 

(b) Unless a claim is 
first made as provided in this part, a 
person may not commence or, under 
Section 550, continue an action to 
establish the decedent's lialility for 
damages outside the limits or coverage 
of the insurance. 

(c) If the insurer seeks 
reimbursement under 
••••••••••••••• ........................ oosts arxl 
attorney fees, an insurer defending an 
action under Section 550 shall file a 
claim as provided in this part. 

9355. It, in a complaint, the 
holder of a mortgage lien or other lien 
on property In the decedent's estate, 
expressly waives all recourse against 
other property in the estate, then, 
wi tho ut fi rst filing a claim as provided 
in this part, the holder may commence 
an action to enforce the lien against the 
property that is subject to the lien. 
Lien includes but is not limited to a 
judgment lien. 
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PART 13. LITIGATION INVOLVING DECEDENT 

CHAPTER 1. LIABILITY OF DECEDENT COVERED BY INSURANCE 

§ 550. Action authorized 

550. (a) Subject to the provisions of this chapter, an action to 

establish the decedent's liability for which the decedent was protected 

by insurance may, after the decedent's death, be commenced or continued 
1~"""'''''~'1 against the decedent's estate without the need to ,maki! the decedent's 

personal representative or successor in interest a_par~ 

(b) The remedy provided in this chapter is cumulative~and may be 

pursued concurrently~with other remedies. 
~ 

Comment. This chapter replaces former subdivision (b) of Section 
385 of the Code of Civil Procedure, former Probate Code Sections 707, 
709.1, and 721, and the third sentence of former Probate Code Section 
709. It makes the following significant changes in the law: 

(1) The new provisions apply uniformly to actions 
pending at the death of the decedent and actions commenced 
after the decedent's death. 

(2) Court approval is not required before the plaintiff 
may commence an action against the estate for the insured 
amount. 

(3) The estate of the decedent need not otherwise 
qualify for treatment under Section 13100-13115 (affidavit 
procedure for collection or transfer of personal property). 

(4) The new provisions apply in any case where there is 
a claim for damages for which the decedent was ins:ured, 
whether for injury to or death of a person caused by the 
wrongful act or neglect of the decedent, or otherwise. 

(5) The new provisions excuse a claim in probate only 
where the plaintiff is proceeding under this chapter, whether 
or not the insurer has otherwise accepted the defense of the 
cause or an appearance has been made on behalf of the 
decedent. 

If the plaintiff seeks damages in excess of the insurance policy 
limits, the plaintiff must file a claim and establish the liability 
other than under this chapter. See Section 554 (damages). 

The time limited for bringing an action under this chapter is one 
year after expiration of the applicable statute of limitations. See 
Section 551 (statute of limitations). 

CROSS-REFERENCES 
Defini tions 

Personal representative § 58 
Claim covered by insurance § 9354 
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§ 551. Statute of limitations 

551. If the limitations period otherwise applicable to the action 

has not expired at the time of the decedent's death, an action under 

this chapter may be commenced within one year after the expir~tion of 

the limitations period otherwise applicable. 

Comment. Section 551 restates the last portion of Code of Civil 
Procedure Section 353(b) without substantive change. 

§ 552, Procedure 

552. An action under this chapter shall name as the defendant) 

"Estate of (name of decedent), Deceased." Summons shall be served on a 

person designated in writing by the insurer or, if none, on the 

insurer. Further proceedings shall be in the name of the estate, but 

otherwise shall be conducted in the same manner as if the action were 

against the personal representative. On motion of an interested person 

or on its own motion, the court in which the action is pending may, for 

good cause, order the appointment and substitution of a personal 

representative as the defendant. 

Comment. See the Comment to Section 550. 

CROSS-REFERENCES 
Defini tions 

Interested person § 48 
Personal representative § 58 

§ 553. Defenses 

553. The insurer may deny or otherwise contest its liability by 

cross-complaint in the action or by an independent action against the 

plaintiff. Unless the personal representative is joined as a party, a 

judgment on the cross-complaint or in the independent action does not 

adjudicate rights by or against the estate. 

Comment. See the Comment to Section 550. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

-9-
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§ 554. Damages 

554. (a) The damages sought in an action under this chapter shall 

be within the limits and coverage of the insurance, or recovery of 

damages outside the limits or coverage of the insurance shall be 

waived. A judgment in favor of the plaintiff is enforceable only from 

the insurance protection and not against property in the estate. 

(b) Subdivision (a) does not apply to the extenert:he insurer 

accepts the defense of the action and makes an appearance on behalf of 

the decedent)and-the plaintiff files a claim under Section 9354. 

Comment. See the Comment to Section 550. 

Definitions 
Property § 62 

CROSS-REFERENCES 

CHAPTER 2. SURVIVAL OF ACTIONS 

~-
§ 573. Survival of cause of action 

573. (a) Except as provided in 
-.u,'f.. 

this section, no cause of action 

person; ~ may be maintained by is~lost by reason of the death of any 

or against the person's personal representative. 

(b) In an action brought under this section against a personal 

representative, all damages may 

recovered against the decedent had 

awardable under Section 3294 of the 

be awarded which might have been 
,/I 

the decedent lived. except'~damages 
<}) 

Civil Code or other damages imposed 

primarily for the sake of example and by way of punishing the defendant. 

(c) Where a person having a cause of action dies before judgment, 

the damages recoverable by the a£ed'ent't;' personal representative are' 
j .... Jn-c 

limited to the loss or damage the decedent sustained or incurred prior 

kR death, including any penalties or punitive or exemplary damages that 

the decedent would have been entitled to recover had the decedent live~ 

but nGt.-includins any damages for pain, suffering, or disfigurement"Ac"-<~'':'' . 

(d) This section applies where a loss or damage occurs 

simultaneously with or after the death of a person who would have been 
_It~lL ~~~ 

liable for the loss or damage if the-deceden~ death had not prec~ded 

or occurred simultaneously with the loss or damage. 

(e) Nothing in this section shall be construed as affecting the 

assignability -of causes of action. 

-10-



Comment. Section 573 restates former Section 573 {AB 708] without 
substantive change. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

Prob. Code § 573 rAE 7087 (repealed). Survival of actions 

SEC. Chapter 8 (commencing with Section 573) of Division 3 of 

the Probate Code is repealed. 

Comment. Former Section 573 [AB 708] is restated in Section 573 
without substantive change. 

Probate Code § 707 rAE 7087 (repealed). Insured claim 

SEC. Section 707 of the Probate Code is repealed. 

;g;T--!fhe--f-H4ng--o?-a--e±a!IR--i-&--no-t-~Hed--a&--a~iB-~-te 

eemIReRe!Rg-~~4~~~-~-deeedeRt-feF-daJRagee-feF-!Rj~Fy-teT-eF 

feF-the":death-efT-a-~eFeeR-ea~eed-hy-the-wFeRgfu±--ae-t--or-~lee-t-~f-the 

deeedeRt--or--W--i"-ee-e¥-e£-~a--;}udgment-~hta-Hle4--in--t-he--ae-t-iGn--i-f-t±~ 

the-deeedeRt-had-±!ah!±ity-iReuFaRee-a~p±ieah±e--t~-t-he-~~f-aet!eRT 

ta~~--a~-~f-~-ee~ght--Hr-the-~~~-fie-t-~-the 

mllKilRum-~-",*--~\;--4-nem--anc-e;--ef-~--in--exe-e-_--t-her-eof"--!e 

wa!vedT--and--{~--~--e&t-&t-e--ef--the--<i-ee-e4eRt-~~FW~--i}U&l4-f4~fef 

e~aFy-~-~~~-ing-&--puFe~aRt--w--~-~-{eemmene-ing--w!th 

Seet!eR--~~~}-",*--~~\;--~-ef-~~iB-iGn--~---~f--t-he--9IReuRt-~-damagee 

ee~ght--Hr--the-~\;-i-e&-~-the-~imum-~~---the--iReuFaReeT 

fi±!Rg-~~~-&t4~~-a--e±a!lR-ie-Fe~u!Fed-eR±y-with-Feepeet-te-the 

9IRelUit--6fH!gM-4-n--exe-e-_--e€--the--lRllKimum--amount-~f--the--ineuranee-.... --The 

defeRdaRt--i-&--the--~~-~~--he--&e&~&eG-~-~~-a-t-e-~f-~~-ef 

deeedeRt~T-DeeeaeedllT--Ne-aetieR-eha±±-~~~~~-&ai-&-seetieR 

uR±ess-the-iRsuFef-has-heeR-eeFved-with-a-eepy-ef-the-eelRp±aiRtT 

Comment. 
(liability of 
insurance). 

Former Section 707 is replaced by Sections 550-554 
decedent covered by insurance) and 9354 (claim covered by 

i 
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(b) A claim that is not filed as provided in this part is barred. 

fe~-~~-~-&-e±a!m-maY-~-~~Hr-an-ae~!eR-eR-~ae-e±a!m 

tiR±eS9-~ae-e±a!m-!e-€!Fa~-€!±ed-aa-pFev!ded-!R-~h!a-paF~T 

Comment. Subdivision (c) of Section 9002 is superseded by Chapter 
8 (commencing with Section 93S0) (claims in litigation). 

Probate Code § 9103 rAB 7087 (amended). Late claims 

SEC./ Section 9103 of the Probate Code is amended to read: 

9103. (a) Upon petition by a creditor and notice of hearing given 

as provided in Section 1220, the court may allow a claim to be filed 

after expiration of the time for filing a claim if it appears by clear 

and convincing. evidence that all of the following conditions are 

satisfied: 

fl~-~e-eFed!~aF-wa9-ee~-a€-~ae~~~~4~~-e&~~re-€aeF-meR~a 

peF!ad-~~~--~-4a~~-letteFs~re-€!Fst-4G£Ued-~~~~~~-peF9aRa± 

FepFeseRtat!veT 

fa~--~-eF~4~~-~i4-~-~ (1) Neither the creditor nor the 

credi tor's attorney had actual knowledge of the administration of the 

estate within faeF-_UlB--at"~~-~-d&1;.e. letteFs -weF<!--?iT!H;--ieeued---tG-~ 

geReFa±-peFseRa*-F~~~4¥~~~-&~-be!Rg-~-~-~-&&&~ 15 

days before expiration of the time provided in Section 9100, and the 

petition was filed within 30 days after the creditor or the creditor'S 

attorney had actual knowledge of the administration. 

fa~· ill The claim is for an action or proc~eding pending against 

the decedent at the time of death or. if no action or proceeding is 

pending, for a cause of action that does not arise out of the 

creditor'S conduct by-~he-~~~~ of a trade, business, or profession 

in the state. 

(b) The court shall not allow a claim to 

section after the earlier of the following ti~ 
rl ~~ 

(l) The time' the court makes an order for 

the estate. 

be filed under this 

final· distribution of . } 

(2) One year after the date letters are first issued to a general 

person~l representative. 

-16-



(c) The court may condition the claim on terms that are just and 

equitable. and may require the appointment or reappointment of a 

personal representative if necessary. The court may deny the oetition 

if a preliminary distribution to beneficiaries or a payment to general 

creditors has been made and it appears that the filing or establishment 

of the claim would cause or tend to cause unequal treatment among 

beneficiaries or credi tors r-.-/'~t..... 
------~ 

roperty distributed under court order and payments otherwise 

made before a claim is fUed under this section are not 

to the claim, regardless of whether the claim is later 
.-- - .--.--

whole or in part. The personal representative, 

dis tri but ee , or payee 1 

distribution or payment. 

not liable on account of the prior 

Comment. Section 9103 is amended to combine it with the fourth 
sentence of the first paragraph and the second and third paragraphs of 
former Section 709, which related to late claims in pending actions, 
and with former Section 720, which related to late claims involving 
causes of action not pending. The combination of provisions results in 
changes for purposes of clarification, generalization, and uniformity. 

This section does not excuse the duty of the personal 
representative to give timely notice to a known creditor pursuant to 
Chapter 2 (commencing with Section 9050) [AB 708}. A creditor has 
knowledge of the administration of an estate wi thin the meaning of 

'. subdivision (a)(l) if the creditor has actual knowledge of the 
administration through receipt of notice given under Section 9050 or 
otherwise, such as information from a newspaper clipping service. 
Constructive knowledge through publication of a notice of death or 
other informatio~ that does not come to the attention of the creditor 
is not knowledge for the purpose of subdivision (a)(l). 

It should be noted that a petition under this section must be 
verified. See Section 1284 [AB 708}. This section does not apply to 
certain public entity claims which involve a written notice or request 
to the public entity and a response time governed by other law. See 
Sections 9201 (claims governed by special statutes) and 9202 (claim by 
Director of Health Services) [AB 708}. 

Probate Code § 9253 rAB 7087 (amended). Effect of statute of, 

limi ta tions I 
i 

SEC. Section 9253 of the Probate Code is amended to read: 

9253. fa~-~~~~~-&-e±a!m-~~~£-~~~-&f-±4m!~a~4ens 

e~heFW!ee--~~4~~bl€--~~-~--&l&im--tin~!±--a±±ewaneeT--appre¥a±T--ef 

re::Jee~4enT 

-17-
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{1l~ A claim barred by the statute of limitations may not be 

allowed by the personal representative or approved by the court or 

judge. 

{et-~~~~~~r&Y&}-ef-a-e±aim-f~~~ke~-~e±±B-~ke-e~a~~~e 

ef-±imi~a~iGRB-da~iRg-~ke-admiRis~~a~ieB-ef-~ke-eB~a~eT 

{d~-~~--~-~u~~~~-±imi~a~iGRB-~~~~~~~-~-a 

elaim-wi±±-~~~~~~~~-&f~~-~ke-~4me-pr~~-Hr-Se&~ie&-9~§7T 

aR-~~ie&-~-~-~€j~~~-e±aim--&aa}}~-~~€4-~~~ift-~~-~ime 

p~eBe~illed-iR-See~iGR-9~§7T 

Comment. Former subdivisions (a) and (c) of Section 9253 are 
continued as subdivisions (a) and (b) of Section 9352 (statute of 
limitations for claims on action) without change. Former subdivision 
(d) is combined with subdivision (a) of former Section 9257 as 
subdivision (c) of Section 9352 (statute of limitations for claims on 
action) without change. 

Probate Code § 9257 rAB 7087 (repealed). Action on rejected claim 

SEC. • Section 9257 of the Probate Code is repealed. 

9a§7T--~~~-~€j~~€4-~~-ia-~~~~~~~~pe&~~~-1l~iBgs 

aB-a~~4~~~-e±aim~-~-ffia~~~--~-~efe~Fed-~~-&-~~~~~-~e 

a~lli~~a~ieB-wi~hi£r~~~~~~-~ime&r-eEe±adiRg-~ke-~ime-d~~iRg-wkiek 

~ke~e-ia-a-vaeaBey-iR-~ke-effiee-ef-~he-pe~seBa±-~ep~eseR~a~ive~ 

{1~-~~--~-~~a4~-~-d~e-~--~-~4~~-Re~iee-~--re~~ie&-is 

giveRT-~k~ee-meB~ka-af~e~-~ke-Re~iee-ia-giveBT 

{a~-~~-~~~~~-i&-Re~-dae-a~-~he-~ime-~ke-Re~iee-ef-~e3ee~ieR-is 

g.ivellT-~h~ee-mell~hs-l'f~e~-Mle-e±aim-lleeemes-daeT 

{1l~-~-a444~4~-~-~-e~ke~-~-ill-~~-~~4~~-lle 

1l~eagk~T-a£r~4~~-~-e±aim-ffiay-~~ift-~ke-~~y--Hr-wkiek· 

~ke-p~eeeediRg-fe~-admiBis~~a~iell-ef-~ke-deeedeR~~s-es~a~e-ia-peBdillgT 

{e~--The---pl-a4ftt4.f.f--&aaH-~-H~-a-~i-ee-~--~--penden(ly---EH-£ke . 

ae~ieR--w-kh--~he-~a~~--el-er-k--iR-~~~1;a-~-j)£_-e-ed4Bfl:,~-wi~k 

p~eef-ef-givillg-~~~-~-Re~iee-~~~~~-pepFS&eft1;a-~~ve-aa 

p~evided-4~-Se&~ie&-~~~~--~~-se~viee-~--&-~~-~-~-eammeRs 

aRd-~~~-~-~he--pe~Bella±-re~FS&eft~~~~ve--~-~~~--~~-~he 

filiRg-aRd-~~~~-~-Re~ieeT--ARY-~~~~~~-~~-eea~£ 

e~de~T-~~~-~~-~~-madeT-~~~-~-~4~~-i&-~4~-alld 

giveR--ie-Re~--sa1l3ee~--£e--~-~~~r--~-~~I--~ep~eBeR~a~ive, 

dia~~illa£eeT--~-~--~-~~--±iable--~ aeeeaB~---EH--~--p~ie~ 

dis~~ib~~ieR-e~-paymeR~T 
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{d~-~-~~4±4ng--pa~~~-~~-the-~~-£ha±±-~-~-eeuPt 

eeste-~nd~-~~-~~~~&-detepmiRes-~~-~~-~~~&i&&-~-~-e~ 

the--~~--&gaiRa&--~he--~~~~--paPtY--~-~rea&eRa&1er--the 

ppeyailiRg--papty--shall--be--awapded--peassRable--litigatisR--eHpeRseST 

!Relud!Rg-attePRey~s-~eesT 

Comment. Subdivision (a) of former Section 9257 is combined with 
former subdivision (d) of Section 9253 as Section 9352(c) (statute of 
limitations for action on claim) without change. Subdivisions (b)-(d) 
are continued as Section 9353(a)-(c) (bringing action on claim) without 
change. 

Probate Code §§ 9350-9355 (added). Claims in litigation 

SEC. Chapter 8 (commencing with Section 9350) is added to 

Part 4 of Division 7 of the Probate Code, to read: 

CHAPTER 8. CLAIMS IN LITIGATION 

§ 2J:iO, Claim ~rereguisite to bringing action 

An tion may not be commenced 

pe onal ative on a cause of 
,::P first filed as provided in this un essa 

re ected allowed or approved only in part. 

~~~~t~, Section 9350 restates former subdivision (c) of Section 
9002 (claim requirement) with the addition of the implied requirement 
that the claim was rejected in whole or in part. For the time within 

'which a claim must be filed, see Section 9100 (claim period) [AB 708]. 
For late claims, see Section 9103. An action may be brought to enforce 
a liability of the decedent without first filing a claim in the case of 
a secured obligation. Section 9355 (enforcement of security interest). 

This section relates only to an action against the personal 
representative. It does not affect actions against other persons who 
may be liable for the decedent's debts. See, e.g., Sections 13109 
(affidavit procedure) and 13550-13554 (debts of deceased spouse). See 
also Sections 550-554 (liability of decedent covered by insurance). 

CROSS-REFERENCES 
Definitions 

Claim § 9000 
Personal representative § 58 

-:19-
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§ 9351. Claim prerequisite to continuing action 

9351._ or proceeding pending against the decedent at 

the timL&»-....... --.:death may 
. .4/ 

u less -"a cIa 

continued against the decedent's personal 

is first filed as provided in this part 

is r is allowed or approved only in part. 

(b) N recovery shall be allowed in the action against property in 

lh~~c~edent's estate unless proof is made of the filing. 

Comment. Subdivision (a) of Section 9351 restates the first 
sentence of former Section 709 with the addition of the implied 
requirement that the claim be rejected in whole or in part. The 
personal representative must notify creditors, including plaintiffs in 
actions against the decedent, if the personal representative has actual 
knowledge of the creditor. Section 9050 (notice required) lAB 708]. 
For late claims, see Section 9103. 

Subdivision (b) restates the second sentence of former Section 709 
without substantive change. 

CROSS-REFERENCES 
Defini tions 
, Claim § 9000 

Personal representative § 58 

§ 9352. Statute of limitations for action on claim 

9352. (a) The filing of a claim tolls the statute of limitations 

otherwise applicable to the claim until allowance, approval, or 

rejection. 

(b) The allowance or approval of a claim in whole or in part 

further tolls the statute of limitations during the~)1IlIBti:m~:ir~a~tm:r-G.f.. 

the estate as to the part allowed or approved. 

(c) Whether the statute of limitations otherwise applicable to a 
~~ 

claim will expire before or after the fol wing times, a claim rejected 
,{~- £: 

in whole or in part is barred as to he part rejected unless'--the 
rj).:. 

creditor commences an action on the cIa m or the 

a referee or to arbitration within the 

time~ing which there is a vacancy 

matter is referred to 

time~cIUding the 

(1) ~f the c im is due at the time the notice of rejection is 
~ -""-'(>.~ -L-. 

ven,~three months the notice is given. 

(2) If the clai is not due at the time the notice of rejection is 
~-}: ~ (at R.._ i!-.._ 

ven, three months fter the claim becomes due. 
/. 
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. Connnent. Subdivisions (a) and (b) of Section 9352 continue former 
subdivisions (a) and (c) of Section 9253 with the addition of 
provisions relating to partial allowance. Subdivision (c) combines 
former subdivision (d) of Section 9253 and subdivision (a) of former 
Section 9257 with the addition of provisions relating to partial 
rejection. 

CROSS-REFERENCES 
Definitions 

Claim § 9000 
Personal representative § 58 

§ 9353. Bringing action on claim 

(a) In addition to any other county in which an action may be 

commenced, an action on the claim may be commenced in the county in 

which the proceeding for administration of the decedent's estate is 

pending. 

(b) The plaintiff shall file a notice of the pendency of the 

action with the court clerk in the estate proceeding, together with 

proof of giving a copy of the notice to the personal representative as 

provided in Section 1215 {AB 708]. Personal service of a copy of the 

summons and complaint on the personal representative is equivalent to 

" 

• 

the filing and giving of the notice. ,,':Any property distributed under 
'-- ... ..-- --- - " 

court order, orr1. any payment properly mad~or;-th.e -not.~~~.is·filed ....... ~~r:~' 
and---givall is not subject to the claim. The personal representative, 

distributee, or payee is not liable on account of the prior 

distribution or payment. 

(c) The prevailing party in the action shall be awarded court 

costs and, if the court determines that the prosecution or defense of 

the action against the prevailing party was unreasonable, the 

prevailing party shall be awarded reasonable litigation. expenses, 

including attorney's fees. 

Comment. Section 9353 restates subdivisions (b)-(d) of former 
Section 9257 without substantive change. 

CROSS-REFERENCES 
Definitions 

Claim § 900 
Personal representative § 58 
Property § 62 
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L,ft,W OFFICES OF 

OSCAR LAWLER LAWLER, FELIX & HALL 

700 SOUTH rL .. OWER STREET 

LOS ANGELES, CALH"O~NtA 90017 

TELEPHONE:: (213) 629·9300 

u,ee-Ieee 
...... 11: "ELI. 

18I:Z'Uit~ 

,JOtolN .... HALI. 

H. NEAL WE LLS III 
PARTNE" 

OIA£CT. tHAL. NUMB(.R 
1213) eZ8·8363 

James V. Quillinan, Esq. 

C"'BL~ OSLAW 

TEl. [x: e7 ..... 3eo 

TELECOPI£R: (2131 8,7·825:; 

September 16, 1987 

444 Castro Street, suite 900 
Mountain View, California 94041 

ORANGE COUNTY or'-leE: 
JA .... OA~I: CItNTIt .. 

a ~"'RK PI.AZ .... SUITE 700 

IAYINE, CA1.lro"", .... 827'. 
C7'.41 15&3'03." 

Re: Tentative Recommendation Relating to 
Litigation Involvinq Decedent 

Dear Jim: 

The Executive Committee of the Estate Planning, Trust 

and Probate Law Section considered the tentative recommendation 

at its meeting last Saturday. 

At that time, the Committee unanimously resolved that 

Section 9013 (a)(2) should not be amended to include the actual 

knowledge of a creditor's attorney in determining the availability 

of the non-resident late claims procedures. Many non-residents 

have attorneys in California and such attorneys may have know

ledge of the administration of a decedent's estate without also 

having knowledge that their non-resident client is a creditor of 

the decedent. Moreover, there is concern about the general 

concept of painting creditors and their attorneys, or personal 

representatives and their attorneys with one brush. A personal 

representative and his attorney are separate and distinct. 

Similarly, creditors and their attorneys are separate and 



distinct except to the extent that the attorney is acting as an 

agent for the creditor and within the course and scope of such 

agency. 

The Committee was unanimously concerned as to the 

impact of the first two sentences of the second paragraph of the 

comment to Section 9350 "This section relates only to an action 

against the personal representative. It does not affect actions 

against other persons who may be liable for the decedent's debts.". 

These sentences appear to imply that a person who takes 

possession of a decedent's property pursuant to a Probate Code 

Section 630 Affidavit (now Probate Code Section 13100 et seq.) 

remains liable to creditors who fail to file timely claims 

against a decedent's estate. This is contrary to Probate Code 

Section 9002(b) which provides "a claim that is not filed as 

provided in this part is barred". 

If a claim is barred, it cannot be prosecuted against 

anyone. Thus, the claims procedure in the decedent's estate 

provides universal protection to all holders of the decedent's 

property (e.g. protection to the estate, to distributees from 

the estate, to heirs and beneficiaries of the decedent who 

retained without administration property of the decedent which 

was not needed for administrative purposes, to persons taking 

possession of the decedent's property pursuant to Affidavit, 

and to the trustees of inter vivos trusts of which the 

decedent was the settlor). 

2. 



This is equitable because, if the creditor but files 

his claim in the estate, he will be paid from the estate if 

assets are sufficient. If assets are not sufficient, he will 

still be paid by the personal representative marshalling assets 

from the holders of the decedent's property outside of probate. 

The creditor was not harmed by the initial exclusion of the 

assets from probate administration. But the holder of the 

non-probate assets could be seriously harmed by having to pay a 

debt which would have been satisfied from the residue of the 

decedent's estate if the creditor had complied with probate 

claim procedures. 

The following technical comments were not submitted to 

the Committee but are offered for the consideration of the 

Commission: 

1. I was under the impression that the chapter as a 

whole was to be made applicable only to decedent's dying on or 

after its effective date so that claims that are barred by exist-
• 

ing law would not be revived. Would you please confirm the 

Commission's intent in this regard. 

2. Section 552--Procedure contemplates only a single 

insurer. If there is more than one insurer, then all insurers 

from whom the plaintiff seeks recovery should be served. 

3. 

-



, ' .I 
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3. section 553--Defenses does not appear to contem

plate a contest of liability by answer, or by contribution from 

other insurers, unless the concept of contribution is embodied in 

"contests its liability by cross-complaint". Perhaps amendments 

in this regard may be of help. 

eel Valerie Merritt 
Charles G. Schulz 
Leonard W. Pollard, II 
Anne K. Hilker 
John A. Gromala 
Charles Collier, Jr. 
Kei th Bil ter 
Irwin D. Goldring 
James Opel 
James Devine 
Lloyd Homer 
Hermione Brown 

Respectfully submitted, 

H. Neal Wells III 

/-? 5. r/ ~t:n",/d ~r!' ~e;V/J-.:;4k eta O",,"I'/?oL 

f~c 6'o~ 9.5~7f ~ -av~A/tn';'f dl!" ?VC/'~ 
\' or Q#rru.N.it:' r ;1(;. U/t:J'r~ It ;fo" /n 7fi/t:' 71(.,// 

~;"t:' 7" #r Jre'~~, 'M",; ",.r -,6 covrr /')~.7~",P~/~/ 

/",c/~~'e'S' of"'" a,.., tt::' ,N~7~e;/,l="o / SQk ~"'d"/ 
t:; dC', d ;/ ~e:"r/.. 

4. 



IIL-I025 

Staff Draft 

Recommendation 

Relating to 

LITIGATION INVOLVING DECEDENT 

su208 

09/30/87 

The existing statutes governing causes of action and pending 

actions and proceedings involving a decedent are dispersed among 

several codes and contain gaps, inconsistencies, and overlapping 

provisions. l The proposed law consolidates and reorganizes the 

statutes to the extent necessary to deal with claims in 11 tigation 

involving a decedent. The Law Revision Commission anticipates a future 

recommendation that treats the entire body of law in a comprehensive 

manner. 

The present recommendation makes the following substantive changes 

in the law governing claims in litigation involving a decedent. 

Late Claims 

A claim in probate is required as a condition for commencing or 

continuing litigation against the personal representative on a cause of 

action against a decedent. 2 Existing law tempers this requirement by 

permitting a late claim in some circumstances. 3 The special late 

claim provisions differ from the general rules governing late claims in 

1. Relevant provisions include Civ. Code § 954; Code Civ. Proc. 
§§ 353, 353.5, 369, 377, and 385; Prob. Code §§ 573, 577, 707, 709, 
709.1, 716, 720, and 721. For a general description of some 0 f the 
statutes, see Marshall, Suits Against Decedents, 47 Cal. St. B.J. 588 
(1972) • 

2. Prob. Code §§ 709, 716(a). 

3. Prob. Code §§ 709, 720. 
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probate4 in numerous respects without apparent reason for the 

differences. The proposed law combines the special late claim 

provisions applicable to litigation with the general probate late 

creditor claim provisions to provide a single scheme with the following 

features: 

(1) The late claim is available for causes of action for 

non-business debts5 (including injury or death) and for pending 

litigation of any kind. 

(2) The creditor must have been unaware of the administration for 

the first three and one-half months of the four-month creditor claim 

period. 

(3) The application for leave to file a late claim must be made 

within 30 days after the creditor learns of the administration. 

(4) The court may condition leave to file a late claim on terms 

that are just and equitable. 

(5) The court may deny leave to file a late claim if it appears 

that allowance of the claim would cause unequal treatment among 

interested persons. 

Insured Claims 

Of the many statutes governing litigation involving a decedent, 

among the most complex and confusing are those relating to claims 

covered by insurance. The basic concept is simple--if a liability of 

the decedent is covered by insurance, the creditor may proceed directly 

against the insurer for recovery instead of through the estate or 

against successors in interest--but the statutes fail to implement this 

4. Prob. Code § 9103 (1987 Cal. Stat. ch. 923, § 93, operative July 1, 
1988). 

5. A business credi tor is held to a higher standard of knowledge of 
the probate proceeding than a non-business creditor. See Prob. Code 
§ 9103(a)(3) (1987 Cal. Stat. ch. 923, § 93, operative July I, 1988). 
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concept in a straightforward manner. 6 The proposed law unifies the 

existing provisions, making the following changes of law in the process: 

(1) The new provisions apply uniformly to actions pending at the 

death of the decedent and actions commenced after the decedent's 

death. 7 

(2) Court approval is not required before the plaintiff may 

commence or continue an action. 8 

(3) The estate of the decedent need not qualify for treatment 

under the affidavit procedure for collection or transfer of personal 

property.9 

(4) The new provisions apply in any case where there is a claim 

for damages for which the decedent was insured, whether for injury to 

6. In fact, there are at least six different statutes that relate to 
this problem, some of which appear to be coordinated with each other 
and others of which do not. See Code Civ. Proc. §§ 353, 385(b); Prob. 
Code §§ 707, 709, 709.1, 721. 

7. Existing law provides variant treatment depending on whether or not 
there is litigation pending on the decedent's cause of action. Compare 
Prob. Code §§ 707 and 721 with Code Civ. Proc. § 385(b) and Prob. Code 
§ 709.1. 

8. Compare Prob. Code § 707 and Code Civ. Proe. § 385(b) (court 
approval not required) with Prob. Code §§ 721 and 709.1 (court approval 
required). Among the considerat ions against court approval are the 
fact that only the insurer is at risk and no estate assets are 
inVOlved, and that confusion is caused by overlapping jurisdiction of 
the probate and civil courts. 

9. Prob. Code §§ 13100-13115. Compare Prob. Code Prob. Code § 707 and 
Code Civ. Proc. § 385(b) (proceeding limited to small estate). Current 
use of the summary administration standard in limited situations causes 
a number of problems. It requires a petition in probate that would not 
otherwise be required in order to ensure that the estate qualifies. 
Marshall, Suits Against Decedents, 47 Cal. St. B.J. 588, 593 (1972). 
It has been suggested that if the claimant is in doubt, it should be 
assumed that the estate does not qualify. See Nelson, Creditors' 
Claims, in 1 California Decedent Estate Practice § 12.13 (Cal. Cont. 
Ed. Bar 1986). The proposed law avoids this problem by treating all 
claims covered by liability insurance in the same fashion and 
eliminating the need to determine whether the estate qualifies under 
Section 13100. 
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or death of a person caused by the wrongful act or neglect of the 

decedent, or otherwise. lO 

(5) The new provisions allow a direct proceeding against the 

insurer without regard to whether the insurer has accepted the defense 

of the cause or made an appearance on behalf of the decedent. ll 

10. See Code Civ. Proc. § 385(b) and Prob. Code § 707 (proceeding 
limited to claim for damages or injury to or death of a person caused 
by the wrongful act or neglect of the decedent). The reference to 
"injury" seems to mean personal injury. Witkin paraphrases the 
requirements of these sections by reference to personal injury. See 4 
B. Witkin, California Procedure Pleading § 285, at 340 (3d ed. 1985). 
However, similar language in Probate Code Section 720 relating to a 
claim for "injuries" that is not the subject of a pending action has 
been interpreted to cover a claim based on fraud. Estate of Hoertkorn, 
88 Cal. App. 3d 461, 464-67, 151 Cal. Rptr. 806 (1979). The proposed 
law avoids these confusing technicalities and dubious distinctions by 
trea ting all claims covered by insurance in the same manner. This is 
the approach of Section 3-803(c)(2) of the Uniform Probate Code (1982) 
which applies to claims protected by liability insurance. 

11. Contrast Prob. Code § 709 (insurer must have accepted defense and 
made an appearance on behalf of decedent). 
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Outline of Proposed Legislation 

CODE OF CIVIL PROCEDURE 

su208 

10/02187 

Code of Ci viI Procedure § 353 rAB 7087 (amended) • Dea th of party 
before expiration of limitation period 

Code of Civil Procedure § 385 (amended). Disability or death 

PROBATE CODE 

Probate Code §§ 550-573 (added). Litigation involving decedent 

PART 13. LITIGATION INVOLVING DECEDENT 

CHAPTER 1. LIABILITY OF DECEDENT COVERED BY INSURANCE 

§ 550. Action authorized 
§ 551. Statute of limitations 
§ 552. Procedure 
§ 553. Defenses 
§ 554. Damages 
§ 555. Application of chapter 

CHAPTER 2. SURVIVAL OF ACTIONS 

§ 573. Survival of cause of action 

Probate Code § 573 rAB 7087 (repealed). Survival of actions 

Probate Code § 707 rAB 7087 (repealed). Insured claim 

Probate Code § 709 rAB 7087 (repealed). Claim pending against decedent 

Probate Code § 709.1 rAB 7087 (repealed), Continuation of pending 
action against estate 

Probate Code § 716 rAB 7087 (repealed). Enforcement of lien 

Probate Code § 720 rAB 7087 (repealed). Claim for damages for injury 
or death where no action pending 

Probate Code § 721 rAB 7087 (repealed). Claim for liability covered by 
liability insurance 

Probate Code § 9002 rAB 7087 (amended). Claim requirement 

Probate Code § 9103 rAB 7087 (amended). Late claims 

Probate Code § 9253 rAB 7087 (amended). Effect of statute of 
limitations 
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Probate Code § 9257 [AB 7087 (repealed). Action on rejected claim 

Probate Code §§ 9350-9353 (added). Claims in litigation 

§ 9350. 
§ 9351. 
§ 9352. 
§ 9353. 
§ 9354. 
§ 9355. 

CHAPTER 8. CLAIMS IN LITIGATION 

Claim prerequisite to bringing action 
Claim prerequisite to continuing action 
Statute of limitations for action on claim 
Bringing action on claim 
Claim covered by insurance 
Enforcement of security interest 
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PROPOSED LEGISLATION 

su212 
10/05/87 

Code of Civil Procedure § 353 rAB 7Q87 (amended), Death of party 
before expiration of limitation period 

SEC. Section 353 of the Code of Civil Procedure is amended to 

read: 

353. (a) If a person entitled to bring an action dies before the 

expiration of the time limited for the commencement thereof, and the 

cause of action survives, an action may be commenced by the person's 

representatives, after the expiration of that time, and within six 

months from the persons's death. 

(b) Except as provided in subdivision (c), if a person against 

whom an action may be brought dies before the expiration of the time 

limited for the commencement thereof, and the cause of action survives, 

an action may be commenced against the person's representatives, after 

the expirat ion of that time, and wi thin one year after the date 0 f 
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(c) If a person against whom an action may be brought died before 

July 1, 1988, and before the expiration of the time limited for the 

commencement of the action, and the cause of action survives, an action 

may be commenced against the person's representatives before the 

expiration of the later of the following times: 

(1) July 1, 1989, or one year after the issuing of letters 

testamentary or of administration, whichever is the earlier time. 

(2) The time limited for the commencement of the action. 

Comment. The part of Section 353(b) that related to commencement 
of an action to enforce insurance liability is restated in Probate Code 
Section 551 (statute of limitations) without substantive change. In 
certain circumstances, a creditor claim in probate proceedings is a 
prerequisite to bringing an action against a decedent's personal 
representative. See Prob. Code § 9350. 

Note. Luther J. Avery (Exhibit 2) objects to the difference in 
the time limits applicable under this section (six months) versus that 
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under draft Probate Code Section 551 (one year) which applies to 
insured claims. He writes that "the ability to sue the estate should 
be more restricted than the ability of the estate to sue. I would 
suggest that if there is one year to sue an estate, there should be one 
year for the estate to sue." It should be recognized that the 
recommendation does not create the differing time periods. It merely 
continues the existing scheme in this regard. The Commission has not 
undertaken a complete study of the area of survival and abatement of 
causes of action, but only that part of the subject that needs to be 
cleaned up as a part of the study of creditor claims procedure. (See 
Memorandum 87-43, considered at the July meeting, and the first 
paragraph Of the recommendation text. supra.) This issue is also 
discussed under Probate Code Section 551 below. 

Note. Russell G. Allen (Exhibit 4) also raises some questions 
about the statute of limitations and the relationship between the Code 
Of Civil Procedure provisions and the Probate Code provisions. Mr. 
Allen is concerned that the language of Code of Civil Procedure Section 
353 as proposed to be amended "may provide an ambiguity and suggest 
that the maximum one year period applies in all circumstances, rather 
than only in those in which the decedent was insured or a late claim is 
permissible." The existing one-year period is set out in subdivision 
(b) Of Section 353. It is intended to apply to the commencement of any 
action against the decedent's personal representative. It is not, nor 
has it been, limited to insured claims. (It should also be remembered 
that the one year period runs from the decedent's death, by virtue of 
an amendment in AB 708, rather than one year from the date of 
appointment of a personal representative, as the law has read for some 
time. This tightens up the statute quite a bit, and should also help 
alleviate some of Mr. Avery's concerns discussed above.) 

Mr. Allen also notes that there is no specific reference to the 
claim filing requirement in the statute. Of course, this continues the 
current situation, in line with our current approach oE minimal 
revision of these abatement and survival sections. However, to help 
clarify the relationship, the staff has added the second sentence to 
the comment. 

The staff is sympathetic to Mr. Allen's concerns. This is a 
confusing area that is full of ambiguities. However, as noted, the 
Commission has not attempted to deal with all of the problems at this 
time. 

lfsl1.!L. Editorial suggestions made by Irving Kellogg (Exhibit 9) 
concerning this section and Section 385 have not been adopted since we 
have not undertaken to rewrite these sections. 

Code of Civil Procedure § 385 (amended). Disability or death 

SEC. Section 385 of the Code of Civil Procedure is amended to 

read: 

385. fa~ An action or proceeding does not abate by the death, or 

any disability of a party, or by the transfer of any interest therein, 
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if the cause of action survives or continues. In case of the death or 

any disability of a party, the court, on motion, may allow the action 

or proceeding to be continued by or against his representative or 

successor in interest. In case of any other transfer of interest, the 

action or proceeding may be continued in the name of the original 

party, or the court may allow the person to whom the transfer is made 

to be substituted in the action or proceeding. 
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Comment. The material formerly set out in Section 385(b) is 
replaced by Probate Code Sections 550-554 (liability of decedent 
covered by insurance). In certain circumstances, a creditor claim in 
probate proceedings is a prerequisite to continuing an action against a 
decedent. See Prob. Code § 9351. 

Note. Stuart D. Zimring (Exhibit 6) argues that it should not be 
necessary to make a motion to substitute the personal representative 
for the decedent in a pending action: 

Assuming the Representative has been properly appointed, the 
function of the trial court is ministerial at best, since the 
Court cannot deny the Representative's standing to represent 
the interests of the Decedent. Thus, it seems some summary 
ex parte procedure would be appropriate. Perhaps. . a 
procedure similar to the one utilized in amending a complaint 
to substitute the names of "Doe" defendants could be adapted. 

The staff is inclined to agree with this point. In an earlier, more 
comprehensive draft, we had redrafted this provision to require the 
court to allow the action to be continued by the personal 
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representative. This would have codified the holding that substitution 
is not discretionary with the court. See, e.g., Pepper v. Superior 
Court. 76 Cal. App. 3d 252, 260. 142 Cal. Rptr. 759 (1977). The 
situation is more complicated where the plaintiff has died. However, 
it was decided not to undertake a complete revision of Code of Civil 
Procedure Sections 353 and 385 at this time, but rather to work on 
those provisions directly involved with the main objective of disposing 
of the claim filing provisions in probate. (See Memorandum 87-43, 
considered at the July meeting, and the first paragraph of the 
recommendation text, supra.) Mr. Zimring's comments relate to material 
that we have reserved for further consideration in the future. 

l!.2t.!L. The staff has added the second sentence to the comment to 
clarify the relationship of this section to the creditor claims 
procedure. 
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Probate Code §§ 550-573 (added). Litigation involving decedent 

SEC. Part 13 (commencing with Section 550) is added to 

Division 2 of the Probate Code, to read: 

Note. Enactment oE this part assumes the repeal oE existing 
Division 3 oE the Probate Code in oompanion legislation. 

PART 13. LITIGATION INVOLVING DECEDENT 

CHAPTER 1. LIABILITY OF DECEDENT COVERED BY INSURANCE 

§ 550. Action authorized 

550. (a) Subject to the provisions of this chapter, an action to 

establish the decedent's liability for which the decedent was protected 

by insurance may, after the decedent's death, be commenced or continued 

agains t the decedent's estate wi thout the need to join as a party the 

decedent's personal representative or successor in interest. 

(b) The remedy provided in this chapter is cumulative and may be 

pursued concurrently with other remedies. 

Comment. This chapter replaces former subdivision (b) of Section 
385 of the Code of Civil Procedure, former Probate Code Sections 707, 
709.1, and 721, and the third sentence of former Probate Code Section 
709. It makes the following significant changes in the law: 

(1) The new provisions apply uniformly to actions 
pending at the death of the decedent and actions commenced 
after the decedent's death. 

(2) Court approval is not required before the plaintiff 
may commence an action against the estate for the insured 
amount. 

(3) The estate of the decedent need not otherwise 
qualify for treatment under Section 13100-13115 (affidavit 
procedure for collection or transfer of personal property). 

(4) The new provisions apply in any case where there is 
a claim for damages for which the decedent was insured, 
whether for injury to or death of a person caused by the 
wrongful act or neglect of the decedent, or otherwise. 

(5) The new provisions excuse a claim in probate only 
where the plaintiff is proceeding under this chapter, whether 
or not the insurer has otherwise accepted the defense of the 
cause or an appearance has been made on behalf of the 
decedent. 

If the plaintiff seeks damages in excess of the insurance policy 
limits, the plaintiff must file a claim and establish the liability 
other than under this chapter. See Section 554 (damages). 

The time limited for bringing an action under this chapter is one 
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year after expiration of the applicable statute of limitations. See 
Section 551 (statute of limitations). 

CROSS-REFERENCES 
Claim covered by insurance § 9354 
Definitions 

Personal representative § 58 

Note. Luther J. Avery (Exhibit 2) writes that the language in 
subdivision (a) relating to the decedent's liability "for which the 
decedent was protected by insurance" is "'unworkable" and continues: 

It is routine these days for insurance companies to accept 
the defense of a matter under a reservation of rights. Is 
such a situation one covered by Section 550? What 
about the situation where the complaint has five causes of 
action but only one is covered by insurance and that one is 
later eliminated in the course of litigation? 

The language in subdivision (a) avoids the technical terminology of the 
.insurance industry, which may change from time to time, and is intended 
to make this chapter applicable to all situations where the plaintiff 
may ultimately recover from the insurance company. As noted in the 
cOllllllent, the qualification of existing law to the effect that the 
insurer must have accepted the defense has been deleted. Otherwise, it 
would seem that insurance companies might routinely refuse to "accept 
the defense" in cases where the insured has died. Under the 
recommendation, the plaintiff can decide whether to continue the 
proceedings against the insurance company, taking on the burden of 
showing that the insurer is liable. It is not clear to the staff 
whether there are situations in which the insurer is obligated to 
indemnify the insured but has no obligation to defend the insured. We 
have assumed that if the insurer was obligated to indemnify to some 
extent, that the obligation to defend would follow. We judge that 
existing law makes the same assumption since there is no mention of the 
obligation to defend or to finance a defense in Code of Civil Procedure 
Section 385 or Probate Code Sections 707 or 721. The "accepted the 
defense" standard appears only in Probate Code Section 709 which 
applies to pending actions. 

Mr. Avery suggests the following standard to replace the 
"unworkable" standard in subdivision (a): "An action to establish the 
decedent's liability for which the decedent carried insurance which 
obligated the insurer to finance a defense for the decedent." On its 
face, this language seems to focus on the insurer's obI igation to 
defend and the costs of litigation, rather than the liability for 
damages. Does the Commission think that the insurer's obligation to 
defend should be incorporated into subdivision (a)? If so, consider 
the following language: 

(a) Subject to the prov~s~ons of this chapter, an action 
to establish the decedent's liability for which the decedent 
was protected by insurance may, after the decedent's death, 
be commenced or continued against the decedent's estate 
wi thout the need to join as a party the decedent's personal 
representative or successor in interest. 
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Mr. Avery asks what happens where the complaint has Eive causes of 
action, only one oE which is covered by insurance, and that one is 
later eliminated. This chapter deals with liabilities that are covered 
by insurance. The four uninsured claims could not be pursued in that 
action without a court order substituting parties under Code of Civil 
Procedure Section 385 and filing a claim in the estate under draft 
Probate Code Section 9351. In any event, if this situation presents a 
problem, it is not a new one and is not something made worse by the 
recommendation. 

Mr. Avery also questions subdivision (b) on the grounds that it 
puts the "estate at risk" and would "hold up the completion of the 
probate until the litigation involving claims against the decedent is 
finished." He suggests that the remedy of pursuing the insurance 
carrier be made exclusive. It should be recognized that Section 550(b) 
is a continuation of existing Probate Code Section 721(f). The staff 
is not clear on the intent oE this provision, but we were concerned 
that something would be lost if we omitted it. The staff does not 
believe that this provision results in holding up the completion of 
probate. If the plaintiff seeks only the insured amount, the estate is 
obviously not affected. If for some reason the plaintiff chooses to 
file a claim for the full amount oE alleged liability in the estate, 
the probate is not held up. If the plaintiff brings an action for the 
amount covered by insurance and also files a claim in the estate for 
the excess, the estate is not any more "held up" than where the whole 
amount is claimed in the estate. See also draft Section 554. 

/!Q1;JL. Howard Serbin, Deputy County Counsel, Orange County 
(Exhibit 3) approves of the expansion of the procedure to estates that 
do not qualify under the affidavit procedure of Section 13100 et seq. 

Note. Irving Kellogg (Exhibit 9) makes several editorial 
suggestions that have been implemented in this section. 

§ 551. Statute of limitations 

551. If the limitations period otherwise applicable to the action 

has not expired at the time of the decedent's death, an action under 

this chapter may be commenced within one year after the expiration of 

the limitations period otherwise applicable. 

Comment. Section 551 restates the last part of Code of Civil 
Procedure Section 353(b) without substantive change. 

/!Q1;JL. Luther J. Avery (Exhibit 2) questions the policy of this 
section which extends the statute of limitations for as much as a year 
(less one day) simply because the potential deEendant dies the day 
before the statute was due to expire. Mr. Avery suggests that the 
needs of the family of the decedent should take precedence here, and he 
proposes that the statute of limitations should operate in the normal 
fashion, notwi thstanding the death of the potential defendant. At 
least part of the staff is also puzzled by this policy of existing 
law. See Code Civ. Proc. § 353 (one year from date of death for claims 
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generally, one year extension of statute of limitations for certain 
insured claims). Why shouldn't the potential plaintiff file the action 
within the normal time? Why should the plaintiff benefit from the 
death of the defendant? The fact of death need not prevent the filing 
of an action needed to satisfy the statute of limitations. The needs 
of the estate can be met by the requirement that a claim be filed in 
the estate as a precondition to continuing the action and by the 
requirement that the personal representative be substituted for the 
decedent. It should be recognized that this is a general problem, not 
limited to insured claims. We should not alter the rule in draft 
Section 551 and leave the general extension intact in Code of Civil 
Procedure Section 353, since this would result in a significantly 
different statute of limitations depending on the remedy employed. 
Does the Commission want to consider this issue now, or should it be 
reserved for future resolution? 

§ 552. Procedure 

552. An action under this chapter shall name as the defendant, 

"Es tate of (name of decedent), Deceased." Summons shall be served on a 

person designated in writing by the insurer or, if none, on the 

insurer. Further proceedings shall be in the name of the estate, but 

otherwise shall be conducted in the same manner as if the action were 

against the personal representative. On motion of an interested person 

or on its own motion, the court in which the action is pending may. for 

good cause, order the appointment and substitution of a personal 

representative as the defendant. 

Comment. See the Comment to Section 550. 

CROSS-REFERENCES 
Definitions 

Interested person § 48 
Personal representative § 58 

Note. Irving Kellogg (Exhibit 9) suggests an editorial change 
that has been implemented in this section. 

Note. H. Neal Wells III (Exhibit 10) says that this procedure 
contemplates only one insurer. He suggests that, if there is more than 
one insurer, all should be served. This matter would seem to fall 
within the scope of that wonderful old saying "the singular number 
includes the plural, and the plural, the singular" (which, luckily for 
us, happens to be codiEied in Probate Code Section 10). 

§ 553. Defenses 

553. The insurer may deny or otherwise contest its liability by 

cross-complaint in the action or by an independent action against the 
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plaintiff. Unless the personal representative is joined as a party, a 

judgment on the cross-complaint or in the independent action does not 

adjudicate rights by or against the estate. 

Comment. See the Comment to Section 550. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

~ H. Neal Wells III (Exhibit 10) writes that this section 
"does not appear to contemplate a contest of liability by answer, or by 
contribution from other insurers, unless the concept oE contribution is 
embodied in 'contests its liability by cross-complaint.' Perhaps 
amendments in this regard may be oE help." At least part oE the staff 
has urged the abolition of this provision because it is overly specific 
and incomplete (as noted by Mr. Wells) and also because it is 
unnecessary. Perhaps the least we can do is eliminate the words "by 
cross-complaint" and thus avoid the terminological issue. 

§ 554. Damages 

554. (a) Except as provided in subdivision (b), a judgment in 

favor of the plaintiff in an action under this chapter is enforceable 

only from the insurance coverage and not against property in the estate. 

(b) Subdivision (a) does not apply to the extent that both of the 

following conditions are satiSfied: 

(1) The insurer accepts the defense of the action and makes an 

appearance on behalf of the decedent. 

(2) The plaintiff files a claim under Section 9354. 

Comment. See the Comment to Section 550. 

Defini tions 
Property § 62 

CROSS-REFERENCES 

~ The stafE has redrafted subdivision (a) for clarity and to 
eliminate unnecessary language. As set out in the tentative 
recommendation, subdivision (a) read as follows: 

(a) The damages sought in an action under this chapter 
shall be within the limits and coverage of the insurance, or 
recovery of damages outside the limits or coverage of the 
insurance shall be waived. A judgment in favor of the 
plaintiff is enforceable only from the insurance protection 
and not against property in the estate. 

~ Irving Kellogg (Exhibit 9) 11U1Jr.es several editorial 
suggestions that have been implemented in this section. 
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§ 555. Application of chapter 

555. (a) This chapter applies only to an action against a person 

who dies on or after July 1, 1989. 

(b) The applicable law in effect before July 1, 1989, continues to 

apply to an action against a decedent who died before July 1, 1989, 

notwithstanding its repeal by the act that enacted this chapter. 

Note. This is a new section that is drafted to deal with a 
concern of N. Neal Wells III (Exhibit 10) who suggests that the chapter 
should be applicable only to decedents dying after its operative date 
"so that claims that are barred by existing law would not be revived." 
Because of the substantial revision of the provisions relating to 
insured claims, it is prudent to limit the new law in this fashion. It 
is doubtful that the draft would have the effect of reviving barred 
claims, but it is better to play it safe. 

CHAPTER 2. SURVIVAL OF ACTIONS 

§ 573. Survival of cause of action 

573. (a) Except as provided in this section, a cause of action is 

not lost by reaSon of the death of any person, but may be maintained by 

or against the person's personal representative. 

(b) In an action brought under this section against a personal 

representative, all damages may be awarded which might have been 

recovered against the decedent had the decedent lived except (1) 

damages awardable under Section 3294 of the Civil Code or (2) other 

damages imposed primarily for the sake of example and by way of 

punishing the defendant. 

(c) Where a person having a cause of action dies before judgment, 

the damages recoverable by the decedent's personal representative are 

limited to the loss or damage the decedent sustained or incurred before 

death, including any penalties or punitive or exemplary damages that 

the decedent would have been entitled to recover had the decedent lived 

but not including any damages for pain, suffering, or disfigurement. 

(d) This section applies where a loss or damage occurs 

simultaneously with or after the death of a person who would have been 

liable for the loss or damage if the decedent's death had not preceded 

or occurred simultaneously with the loss or damage. 

(e) Nothing in this section shall be construed as affecting the 

assignability of causes of action. 
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Comment. Section 573 restates former Section 573 [AB 708] without 
substantive change. 

CROSS-REFERENCES 
Defini tions 

Personal representative § 58 

~ Luther J. Avery (Exhibit 2) asks why the Commission 
proposes the survival oE punitive damages claims in subdivision (b). 
Mr. Avery must have overlooked the word "except" in the third line. 
The efEect oE this provision is that all damages may be recovered 
against the personal representative except punitive damages. This is 
existing law~ 

Note. Irving Kellogg (Exhibit 9) makes several editorial 
suggestions that have been implemented in this section. 

Probate Code § 573 [AB 7087 (repealed). Survival of actions 

SEC. Chapter 8 (commencing with Section 573) of Division 3 of 

the Probate Code is repealed. 

Comment. Former Section 573 [AB 708] is restated in new Section 
573 without substantive change. 
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Probate Code §§ 707-721 [AB 7087 (repealed). 
SEC. Article 1 (commencing with 

Chapter 12 of Division 3 of the Probate Code 

Actions involving decedent 
Section 707 {AB 708] of 

is repealed. 

Note. The text of Sections 707-721 is set out in the Appendix 
attached to this recommendation. 

Probate Code § 707 [AB 7087 (repealed). Insured claim 
Comment. Former Section 707 is replaced by Sections 550-554 

(liability of decedent covered by insurance) and 9354 (claim covered by 
insurance) • 

Probate Code § 709 TAB 7087 (repealed). Claim pending against decedent 
Comment. The first two sentences of former Section 709 are 

restated in Section 9351 (claim prerequisite to continuing action) 
without substantive change. The third sentence is replaced by Sections 
550-554 (liability of decedent covered by insurance) and 9354 (claim 
covered by insurance). 

The fourth sentence of the first paragraph and the second and 
third paragraphs of former Section 709 are restated in Section 9103 
(late claim), with clarifying and generalizing changes made to combine 
it with former Section 720. 

Probate Code § 709.1 [AB 7087 (repealed). Continuation of pending 
action against estate 

Comment. Former Section 709.1 is replaced by Sections 550-554 
(liability of decedent covered by insurance) and 9354 (claim covered by 
insurance). 

Probate Code § 716 lAB 7087 (repealed). Enforcement of lien 
Comment. Former Section 716 is restated in Section 9355 

(enforcement of security interest), omitting the provision relating to 
attorney's fees. 

Probate Code § 720 [AB 7087 (repealed). Claim for damages for injury 
or death where no action pending 

Comment. Former Section 720 is restated in Section 9103 (late 
claim) with clarifying and generalizing changes made to combine it with 
former Section 709. 

Probate Code § 721 TAB 7087 (repealed). Claim for liability covered by 
liability insurance 

Comment. 
(liability of 
insurance) • 

Former Section 721 is replaced by Sections 550-554 
decedent covered by insurance) and 9354 (claim covered by 
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Probate Code § 9002 [AB 70a7 (amended), Claim requirement 

SEC. Section 9002 of the Probate Code is amended to read: 

9002. Except as otherwise provided by statute: 

(a) All claims shall be filed in the manner and within the time 

provided in this part. 

(b) A claim that is not filed as provided in this part is barred, 

fe~-~e-Belae~-e~-~~~~~~-MaiB~aiB-~~~~~-~-elaiM 

HBleee-~Be-elaim-ie-~i~e~-~iled-ae-p~e¥iaed-iB-~Bie-pa~~T 

COmment, Subdivision (c) of Section 9002 is superseded by Chapter 
8 (commencing with Section 9350) (claims in litigation). 

Probate Code § 9103 [AB 70a7 (amended), Late claims 

SEC. Section 9103 of the Probate Code is amended to read: 

9103. (a) Upon petition by a creditor and notice of hearing given 

as provided in Section 1220, the court may allow a claim to be filed 

after expiration of the time for filing a claim if it appears by clear 

and convincing evidence that all of the following conditions are 

satisfied: 

fl~-~~~~~-&&~-e~-~Be-e~a~e-d~~iBg-~Be-eB~i~e-~s~~-MsB~B 

pe~isd-~~~~-~~~-1e~~p&-we~e-~4~-~~-&&-~-~~-pe~seBal 

~ep~eeeB~a~i¥eT 

f:H-.!T~-i!-p.eQ.i-&&p.-4.44-~-Ba¥e (ll Neither the creditor nor the 

creditor's attorney had actual knowledge of the administration of the 

estate within ~s~~-MeB~Be-a~~e~-~Be-da~e-le~~e~e-~~~--~-~-a 

geBe~al--pa'_-±-~~-at:4¥e--h!f--!'eageR s~-'be4Rg--out--<rf--~-e~a~e 12. 

days before expi ration of the time provided in Section 9100. and the 

petition was filed within 30 days after the creditor or the creditor's 

attorney had actual knowledge of the administration. 

fH ill The claim is for an action or proceeding pending against 

the decedent at the time of death or. if no action or proceeding is 

pending. for a cause of action that does not arise out of the 

creditor's conduct 9Y-~~~~~ of a trade, business, or profession 

in the state, 

(b) The court shall not allow a claim to be filed under this 

section after the earlier of the following times: 

(1) The time the court makes an order for final distribution of 

the estate. 
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(2) One year after the E1a~e time letters are first issued to a 

general personal representative. 

(c) The court may condition the claim on terms that are just and 

equitable. and may require the appointment or reappointment of a 

personal representative if necessary. The court may deny the petition 

if a preliminary distribution to beneficiaries or a payment to general 

creditors has been made and it appears that the filing or establishment 

of the claim would cause or tend to cause unequal treatment among 

beneficiaries or creditors. 

Cd) Regardless of whether the claim is later established in whole 

or in part. P~&pe~~y property distributed under court order and 

payments otherwise properly made before a claim is filed under this 

section are not subject to the c1aimT-~-eg_Q-l-ees--~-~-~-ela!1II 

!s-la~e~-es~a9l!sfteEl-!R-wftele-e~-4~~. The personal representative. 

distributee. or payee is not liable on account of the prior 

distribution or payment. 

Comment. Section 9103 is amended to combine it with the fourth 
sentence of the first paragraph and the second and third paragraphs of 
former Section 709, which related to late claims in pending actions, 
and with former Section 720, which related to late claims involving 
causes of action not pending. The combination of provisions results in 
changes for purposes of clarification, generalization, and uniformity. 

This section does not excuse the duty of the personal 
representative to give timely notice to a known creditor pursuant to 
Chapter 2 (commencing with Section 9050) [AB 708]. A creditor has 
knowledge of the administration of an estate within the meaning of 
subdivision (a)(l) if the creditor has actual knowledge of the 
administration through receipt of notice given under Section 9050 or 
otherwise, such as information from a newspaper clipping service. 
Constructive knowledge through publication of a notice of death or 
other information that does not come to the attention of the creditor 
is not knowledge for the purpose of subdivision (a)(l). 

It should be noted that a petition under this section must be 
verified. See Section 1284 [AB 708]. This section does not apply to 
certain public entity claims which involve a written notice or request 
to the public entity and a response time governed by other law. See 
Sections 9201 [AB 708] (claims governed by special statutes) and 9202 
[AB 708] (claim by Director of Health Services). 

Note. Howard Serbin, Deputy County Counsel, Orange County 
(Exhibit 3) supports the revision of subdivision (a). 

~ Irving Kellogg (Exhibit 9) makes several editorial 
suggestions that have been implemented in this section. 
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Note. H. Neal Wells III, on behalf of the Executive Committee of 
the State Bar Estate Planning, Trust and Probate Law Section (Exhibit 
10), writes that the Executive Committee 

unanimously resolved that Section 9013(a)(2) should not be 
amended to include the actual knowledge of a creditor's 
attorney in determining the availability of the non-resident 
late claims procedures. Many non-residents have attorneys in 
California and such attorneys may have knowledge oE the 
administration of a decedent's estate without also having 
knowledge that their non-resident client is a creditor oE the 
decedent. MOreover, there is concern about the general 
concept of painting creditors and their attorneys, or 
personal representatives and their attorneys with one brush. 
A personal representative and his attorney are separate and 
distinct. Similarly, creditors and their attorneys are 
separate and distinct except to the extent that the attorney 
is acting as an agent Eor the creditor and within the course 
and scope oE such agency. 

Does the Commission wish to reconsider this provision in light of this 
objection? 

Probate Code § 9253 rAB 7087 (amended). Effect of statute of 
limitations 

SEC. Section 9253 of the Probate Code is amended to read: 

9253. fa~-~~~4d~~-a-e±a!m-~~~a-~~~-&~-~H&!~&~ 

e*heEW!ee--app±!ea~±e--*e--*fte--~~~-~~~---a~~r-~P~¥&~r--e~ 

~e;tee*!eRT 

f~~ A claim barred by the statute of limitations may not be 

allowed by the personal representative or approved by the court or 

judge. 

fe~-~~~-app~¥&~-ef-a-e±a!m-fY~*he~-*e±±s-*he-s*a*y*e 

ef-±!m!*a*!eRS-dY~!Rg-*fte-adm!R!a*~a*!eR-ef-*he-ea*a*eT 

fd~-~~-~-~~*~€-~-±!m!*a*!eRs-~~~~~~~-&&-a 

e±a!m-w!±±-€K~~€-~~~~-a~Ber-*fte-~4~~~~-Hr~&ieft-9a§+T 

aR-~&ieft-~-~-~~€£*~-e±a!m-~~~-~ ~emmene~~!~~-~~-*!me 

p~ese~!~ed-!R-See*!eR-9a§+T 

Comment. Former subdivisions (a) and (c) of Section 9253 are 
continued as subdivisions (a) and (b) of Section 9352 (statute of 
limitations for claims on action) without change. Former subdivision 
(d) is combined with subdivision (a) of former Section 9257 as 
subdivision (c) of Section 9352 (statute of limitations for claims on 
action) without change. 
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Probate Code § 9257 [AB 7087 (repealed), Action on rejected claim 

SEC. Section 9257 of the Probate Code is repealed. 

9a§+T--~~-~~~-&b&im-!e-~~~~-~~~~-~~!Bge 

aB--ae-t:-l.-<>n--e&-~~-&:b&!m--e~-~-he--llla-&te ... --le- Fe f e F~ eci---Ee--a--- ~ e f e ~e e ....... --Ee 

a~~!-EFa-E!eB-W!-Eft!B--Efte-fe±±ew!Bg--E!MeeT-€K~~4ftg-~-he-~~a ... ~-wft!eft 

-EfteFe-!e-a-yaeaaeY-!B--Efte-aff!ee-ef--Efte-peFeeRa±-FepFeeeB-Ea-E!ye+ 

(±~-~~-~-e±a!M-~~ae-~~-~--E!Me-~-he-~&iee-~-~~~-!e 

g!yeBT--EftFee-MeB-Efte-af-EeF--Efte-Re-E!ee-!e-g!yeRT 

(a~-~f--Efte-e±a!M-!e-Ra-E-Qae-a-E--Efte--E!me-~~~~~-pe~&~-!e 

g!yeRT--EftFee-meB-EftS-af-EeF--Efte-e±a!M-~eeeMeS-QaeT 

(~~-~~~~&~-~~~-e-EfteF-~~-!B-~-~-a&&~-~-~e 

~Feagft-ET-~-a&&~-eB-~~~~~~-~Feagft-E-4flr~-he-~-~-Wft!eft 

-Efte-pFeeeeQ!Bg-feF-aQm!B!e-E~a-E!eB-ef--Efte-deeedeB-E~e-ee-Ea-Ee-!s-peBQ!BgT 

(e~--~-;r~~-~±±--f~be--a----Be-E!ee-~-~~ peRdeBeY-~---Efte 

ae-E!eR-~~-~-~~-~-!B-~-~~~~-PFeeeed~r-~~~--W!-Eft 

pFeef-~-~~~-&&~-ef-~~~-l.~~-~-peFseBa±-Fep~eeeR-Ea-E!ye-as 

pFey!ded-4flr~~-±~±§r--~~eeBal ~iee-ef--a---~~-~-~-sammeBs 

aBd-~b&~&-~-~-he--~--FepFeSeB-Ea-E!ye--~-~~~-~~--Efte 

fU!Bg--a---g-i-¥!ng-~-~-Re-E!eeT---ABy---p'l'-epei:'~~~~----1m&e ... -eeaF-E 

eFQeFT-~-~--P&ymeft& ~epeFIY-~r-eefeFe-~-he-~&iee-4G-~~beG--aBQ 

g!yeB--~-~-~--~~--Efte--e±a!mT---~fte--peFeeRa±--FepFeeeR-Ea-E!yeT 

Q!e-EF!ea-EeeT--~-- payee 4G--~--±!a~±e--~-~--~--~--pF!eF 

Q!e-EF!~a-E!eB-eF-paymeB-ET 

(Q~-..!];he--~_~4±4ftg--p& ... &~-4n---Efte-_i-on--~±--ee-~-eeaF-E 

ees-Ee-~-4f-~~p.&-Qe-EeFm!Bee-~fta~-~-he-~~a&~-~-~-ef 

-Efte---ae-t:~-~iB&&--~~-~~~--paF-EY--~--aBFeaeeBa~ber---Efte 

pFeya!±!Bg--paF-Ey--efta±±--ee--aWaFdeQ--FeaeeBa~±e--±!-E!ga-E!eR--expeReeeT 

!Re±aQ!Bg-a-E-EeFRey~e-feeeT 

Comment. Subdivision (a) of former Section 9257 is combined with 
former subdivision (d) of Section 9253 as Section 9352(c) (statute of 
limitations for action on claim) without change. Subdivisions (b)-(d) 
are continued as Section 9353(a)-(c) (bringing action on claim) without 
change. 
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Probate Code §§ 9350-9355 (added). Claims in litigation 

SEC. Chapter 8 (commencing with Section 9350) is added to 

Part 4 of Division 7 of the Probate Code, to read: 

CHAPTER 8. CLAIMS IN LITIGATION 

§ 9350. Claim prerequisite to bringing action 

9350. An action may not be commenced against a decedent's 

personal representative on a cause of action against the decedent 

unless a claim is first filed as provided in this part and the claim is 

rejected or is allowed or approved only in part. 

Comment. Section 9350 restates former subdivision (c) of Section 
9002 (claim requirement) with the addition of the implied requirement 
that the claim was rejected in whole or in part. For the time within 
which a claim must be filed, see Section 9100 (claim period) lAB 708]. 
For late claims, see Section 9103. An action may be brought to enforce 
a liability of the decedent without first filing a claim in the case of 
a secured obligation. Section 9355 (enforcement of security interest). 

This section relates only to an action against the personal 
representative. It does not affect actions against other persons who 
are statutorily liable for the decedent's debts. See, e.g., Sections 
13109 (affidavit procedure) and 13550-13554 (debts of deceased 
spouse). See also Sections 550-554 (liability of decedent covered by 
insurance). 

CROSS-REFERENCES 
Defini tions 

Claim § 9000 
Personal representative § 58 

~ H. Neal Wells III. on behalE oE the Executive Committee oE 
the State Bar Estate Planning. Trust and Probate Law Section (Exhibit 
10). argues that there is a conElict between Section 9002(b). which 
bars claims not filed. and the cross-reference in the comment to 
actions against other persons who may be 1 iable for the decedent· s 
debts. The staff does not understand the problem here. The sections 
cited in the comment provide for such a liability. Section 9002 begins 
with the following words: "Except as otherwise provided by statute." 
We have substituted the words "are statutorily" for "may be" in the 
comment to make the point clearer. 

§ 9351. Claim prerequisite to continuing action 

9351. (a) An action or proceeding pending against the decedent at 

the time of death may not be continued against the decedent's personal 

representa ti ve unless a claim is fi rst filed as provided in this part 

and the claim is rejected or is allowed or approved only in part. 
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(b) No recovery shall be allowed in the action against property in 

the decedent's estate unless proof is made of the filing. 

Comment. Subdivision (a) of Section 9351 restates the first 
sentence of former Section 709 with the addition of the implied 
requirement that the claim be rejected in whole or in part. The 
personal representative must notify creditors, including plaintiffs in 
actions against the decedent, if the personal representative has actual 
imowledge of the creditor. Section 9050 (notice required) [AB 708J. 
For late claims, see Section 9103. 

Subdivision (b) restates the second sentence of former Section 709 
without substantive change. 

CROSS-REFERENCES 
Definitions 

Claim § 9000 
Personal representative § 58 

~ Myron W. Curzon (Exhibit 1) states the Eo11owing concern: 

The Eorm oE creditor's claim to be submitted in a decedent's 
probate need not speciEy the grounds oE the claim, with the 
particularity required in a pleading. A simple statement oE 
the approximate ground, with leeway to the creditor to make 
changes in his theory and statement oE Eacts, is suEE icient. 
New Eacts and theories may come to the attention oE the 
creditor between the time the creditor learns oE the death oE 
decedent and the time the creditor has to Ei1e his creditor's 
lawsuit. 

Mr. Curzon's concern seems to be that an action on a claim may be found 
to be barred Eor Eai1ure to make a creditor's claim in probate due to a 
diEEerence in Eacts or theory oE recovery, even though the underlying 
cause is the same. The staEE wonders iE this is a problem under 
existing law, since the draEt does not change this aspect oE the law in 
any material way. Does the C01l11llission think that this is a problem? 
Should the statute provide that an action on a claim is not barred to 
the extent that the creditor made a claim in probate that is based on 
the same underlying cause or arising out oE the same Eacts? 

§ 9352. Statute of limitations for action on claim 

9352. (a) The filing of a claim tolls the statute of limitations 

otherwise applicable to the claim until allowance, approval, or 

rejection. 

(b) The allowance or approval of a claim in whole or in part 

further tolls the statute of limitations during the administration of 

the estate as to the part allowed or approved. 

(c) Whether the statute of limitations otherwise applicable to a 

claim will expire before or after the following times, a claim rejected 
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in whole or in part is barred as to the part rejected unless (1) the 

creditor commences an action on the claim or (2) the matter is referred 

to a referee or to arbitration wi thin the following times, excluding 

the time during which there is a vacancy in the office of the personal 

representative: 

(1) If the claim is due at the time the notice of rejection is 

given, three months after the notice is given. 

(2) If the claim is not due at the time the notice of rejection is 

given, three months after the claim becomes due. 

Comment. Subdivisions (a) and (b) of Section 9352 continue former 
subdivisions (a) and (c) of Section 9253 [AB 708] with the addition of 
provisions relating to partial allowance. Subdivision (c) combines 
former subdivision (d) of Section 9253 [AB 708] and subdivision (a) of 
former Section 9257 [AB 708] with the addition of provisions relating 
to partial rejection. 

CROSS-REFERENCES 
Definitions 

Claim § 9000 
Personal representative § 58 

§ 9353. Bringing action on claim 

(a) In addition to any other county in which an action may be 

commenced, an action on the claim may be commenced in the county in 

which the proceeding for administration of the decedent's estate is 

pending. 

(b) The plaintiff shall file a notice of the pendency of the 

action with the court clerk in the estate proceeding, together with 

proof of giving a copy of the notice to the personal representative as 

provided in Section 1215 [AB 708]. Personal service of a copy 0 f the 

summons and complaint on the personal representative is equivalent to 

the filing and giving of the notice. AIry property distributed under 

court order, or any payment properly made, before the notice is filed 

and given is not subject to the claim. The personal representative, 

distributee, or payee is not liable on account of the prior 

distribution or payment. 

(c) The prevailing party in the action shall be awarded court 

costs and, if the court determines that the prosecution or defense of 

the action against the prevailing party was unreasonable, the 

-19-



prevailing party shall be awarded reasonable litigation expenses, 

including attorney's fees. 

Comment. Section 9353 restates subdivisions (b)-(d) of former 
Section 9257 [AB 708] without substantive change. 

CROSS-REFERENCES 
Defini tions 

Claim § 900 
Personal representative § 58 
Property § 62 

§ 9354. Claim covered by insurance 

9354. (a) An action to establish the decedent's liability for 

which the decedent was protected by insurance may be commenced or 

continued under Section 550, and a judgment in the action may be 

enforced against the insurer, without first filing a claim as provided 

in this part. 

(b) Unless a claim is first made as provided in this part, an 

action to establish the decedent's liability for damages outside the 

limits or coverage of the insurance may not be commenced or continued 

under Section 550. 

(c) If the insurer seeks reimbursement under the insurance 

contract for any liabili ty of the decedent, including but not limited 

to deductible amounts in the insurance coverage and costs and 

attorney's fees, an insurer defending an action under Section 550 shall 

file a claim as provided in this part. Failure to file a claim is a 

waiver of reimbursement under the insurance contract for any liability 

of the decedent. 

Comment. Section 9354 replaces part of the first sentence of 
former Section 707, the third sentence of former Section 709, part of 
former Section 709.1, and subdivision (a) of former Section 721. 
Section 9354, in conjunction with Section 550, makes the following 
significant changes in the former scheme: 

(1) The new provisions apply uniformly to actions 
pending at the death of the decedent and actions commenced 
after the decedent's death. 

(2) Court approval is not required before the plaintiff 
may commence an action against the estate for the insured 
amount. 

(3) The estate of the decedent need not otherwise 
qualify for treatment under Section 13100-13115 (affidavit 
procedure for collection or transfer of personal property). 
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(4) The new provisions apply in any case where there is 
a claim for damages for which the decedent was insured, 
whether for injury to or death of a person caused by the 
wrongful act or neglect of the decedent, or otherwise. 

(5) The new provisions excuse a claim in probate only 
where the plaintiff is proceeding under Section 550, whether 
or not the insurer has otherwise accepted the defense of the 
cause or an appearance has been made on behalf of the 
decedent. 

Nothing in Section 9354 affects any applicable statutes of 
limitation relating to the action. Cf. Code Civ. Proc. § 353; Prob. 
Code § 551. 

Definitions 
Claim § 9000 

CROSS-REFERENCES 

Liability of decedent covered by insurance §§ 550-554 

Note. Irving Kellogg (Exhibit 9) makes several editorial 
suggestions that have been implemented in this section. 

§ 9355. Enforcement of security interest 

9355. The holder of a mortgage or other lien on property in the 

decedent's estate, including but not limited to a judgment lien, may 

commence an action to enforce the lien against the property that is 

subject to the lien, without first filing a claim as provided in this 

part, if in the complaint the holder of the lien expressly waives all 

recourse against other property in the estate. 

Comment. Section 9355 restates former Probate Code Section 716 
[AB 708], omitting the provision relating to attorney's fees. 

Defini tions 
Claim § 9000 
Property § 62 

CROSS-REFERENCES 

~ H. Neal Wells III (Exhibit 10) suggests substituting the 
words "or otherwise" for "to" in the third line "to cover nonjudicial 
foreclosures such as a nonjudicial sale under a deed of trust4" The 
staff does not believe that this is necessary. This section is an 
exception to rule that prevents bringing an action against a decedent 
unless a creditor claim is first filed in the estate. The claims 
requirement apparently does not apply to enforcement of a liability by 
way of sale under a power of sale that survives the obligor's death. 
See More v. Calkins, 95 Cal. 435, 438-39. 30 P. 583 (1892); see also 
Estate of Farley, 63 Cal. App. 2d 130,132-33,146 P.2d 249 (1944). 
Put a different way, the power to conduct a nonjudicial sale is not a 
"claim" within the terms of former Code of Civil Procedure Sections 
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1493 and 1500 (the predecessors oE Probate Code Sections 707 and 716. 
which in turn are the predecessors oE Probate Code Sections 9000 and 
9002 [AB 708] and draEt Sections 9350 and 9355. The holder oE a 
private power of sale may file a claim and benefit Erom the priority 
provided in Section 11420(a)(6) [AB 708] (ahead oE general debts) or 
may ignore the probate proceedings and conduct the sale. The staEE 
sees no particular harm in this. since the seller is not entitled to a 
deficiency under Code oE Civil Procedure Section 580d (except Eor 
certain bond liability foreclosures). But it is inconsistent with the 
requirements applicable to a creditor who seeks to bring a judicial 
foreclosure action. 
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Appendix 

Text of Repealed Probate Code Sections 

Probate Code § 707 {AB 7087 (repealed). Insured claim 
707. The filing of a claim is not required as a prerequisite to 

commencing an action against the decedent for damages for injury to, or 
for the death of, a person caused by the wrongful act or neglect of the 
decedent or to recover upon a judgment obtained in the action if (1) 
the decedent had liability insurance applicable to the cause of action, 
(2) the amount of damages sought in the action does not exceed the 
maximum amount of that insurance, or recovery in excess thereof is 
waived, and (3) the estate of the decedent otherwise qualifies for 
summary probate proceedings pursuant to Chapter 3 (commencing with 
Section 13100) of Part 1 of Division 8. If the amount of damages 
sought in the action exceeds the maximum amount of the insurance, 
filing and presentation of a claim is required only with respect to the 
amount sought in excess of the maximum amount of the insurance. The 
defendant in the action may be designated as "Estate of (name of 
decedent), Deceased". No action shall be maintained under this section 
unless the insurer has been served with a copy of the complaint. 

Probate Code § 709 [AE 7087 (repealed). Claim pending against decedent 
709. If an action is pending against the decedent at the time of 

his or her death, the plaintiff shall in like manner file his or her 
claim as required in other cases. No recovery shall be allowed against 
decedent's estate in the action unless proof is made of the filing. 
If, however, the action which is pending is an action for damages, the 
decedent was insured therefor, the insurer has accepted the defense of 
the cause, and an appearance has been made in such action on behalf of 
the decedent, no claim shall be required except for amounts in excess 
of or not covered by the insurance. Further, if any action is pending 
against the decedent at the time of his or her death and a claim based 
on such action is not filed within four months after the date letters 
are first issued to a general personal representative, the court may 
thereafter allow filing of the claim on such terms as may be just and 
equitable, upon the claimant'S petition and notice of hearing given as 
provided in Section 1220, if it finds that the claim was not filed 
previously because neither the claimant nor the claimant'S attorney had 
actual knowledge of the decedent's death at least 15 days prior to the 
expiration of four months after the date letters are first issued to a 
general personal representative, but any property distributed pursuant 
to court order or any payment properly made before notice of such 
petition shall not be subject to the claim. 

No relief shall be granted unless the peti tion is filed within a 
reasonable time after discovery of decedent' s death, and in any event 
within one year after the expiration of four months after the date 
letters are first issued to a general personal representative, and 
before petition for final distribution has been filed. 

If, at the time of filing the petition hereunder, assets of the 
estate have been paid to general creditors or some thereof or have been 
distributed by decree of preliminary distribution to heirs, devisees, 
or legatees (in either case after expiration of four months after the 
date letters are first issued to a general personal representative), 
and it appears that the filing and later establishment of the claim, in 
the circumstances, would cause or tend to cause unequal treatment 
between heirs, devisees, legatees, or credi tors, then permission to 
file the claim shall be denied. 

-23-



Probate Code § 709.1 [AB 7087 (repealed), Continuation of pending 
action against estate 

709.1. Notwi ths tanding any other provision of law, the court in 
which an action described in Section 709 is pending may permit the 
action to be continued against the defendant in the name of "Estate of 
(name of decedent), Deceased," upon petition of the plaintiff, pursuant 
to the same procedure, and upon the same terms and conditions, as are 
provided in Section 721 for claims which were not the subject of a 
pending action at decedent's death. The procedure of this section is 
cumulative and does not supersede the procedure provided in subdivision 
(b) of Section 385 of the Code of Civil Procedure. 

Probate Code § 716 [AB 7087 (repealed). Enforcement of lien 
716. (a) An action may be brought by the holder of a mortgage or 

lien to enforce the same against the property of the estate subject 
thereto, where all recourse against any other property of the estate is 
expressly waived in the complaint. The action may be brought whether 
or not the claim was filed as provided in Part 4 (commencing with 
Section 9000) of Division 7; but no counsel fees shall be recovered in 
the action unless the claim was so filed. 

(b) As used in this section, "lien" includes, but is not limited 
to, a judgment that is a lien. 

Probate Code § 720 {AB 7087 (repealed). Claim for damages for injury 
or death where no action pending 

720. If a claim for damages for injuries to, or death of, a 
person, for which no action specified in Section 709 Was pending at the 
time of the decedent' s death, is not filed within the time otherwise 
limited by this chapter, the court, upon application of the claimant 
made not later than one year after accrual of the claimant's cause of 
action, and upon such notice and hearing, if any, as the court may 
order, shall permit the filing of the claim and, if required, appoint 
or reappoint a personal representative. Neither the filing of the 
claim pursuant to this section nor its later establishment, in whole or 
in part, shall make payments properly made before notice of such 
application subject to the claim. The personal representative, 
distributee, or payee shall not be liable on account of such prior 
distribution or payment. The court shall impose reasonable conditions 
upon the filing of the claim to avoid unequal treatment between the 
heirs, devisees, legatees, or creditors of the estate. 

This section shall not be applicable to claims of public entities 
under Chapter 5 (commencing with Section 9200 [AB 708]) of Part 4 of 
Division 7. 

Probate Code § 721 [AS 7087 (repealed). Claim for liability covered by 
liability insurance 

721. (a) Notwithstanding any other provision of law, the filing 
of a claim as provided in Part 4 (commencing with Section 9000) of 
Division 7 shall not be required and a civil action may be maintained 
by a claimant to establish, to the limits of the insurance protection 
only, a liability of the decedent for which the decedent was protected 
by liability insurance. 

(b) The claimant shall file a verified petition in the superior 
court of the county in which the administration of the estate is 
pending, or if none is pending, in the superior court of the county in 
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which administration may be had as provided in Section 301, alleging 
(1) the nature and amount of the claim, (2) the decedent was protected, 
in whole or in part, by Habil ity insurance with respect thereto, (3) 
the interests of the estate will not be prejudiced, and (4) any 
recovery in the action by the claimant will be limited solely to the 
decedent's insurance protection. The court, upon such hearing and 
notice, if any, as it may order, shall grant leave to the claimant to 
file the action, unless it finds that the interests of the estate will 
be prejudiced thereby. However, if it appears that the insurer denies 
coverage or admits liability only conditionally or with reservation, 
the court may deny leave to the claimant to file the action. 

(c) The action by the claimant shall name as the defendant "Estate 
of (name of decedent), Deceased." Summons shall be served upon a 
person designated in writing by the insurer or, if none, upon the 
insurer. Further proceedings shall be in the name of the estate, but 
otherwise shall be conducted in the same manner and have the same 
effect as if the action were against the personal representative. For 
good cause, the court in which the civil action is pending, upon motion 
of an interested person or upon its own motion, may order the 
appointment of a personal representative and the personal 
representative's substitution as the defendant. 

(d) The insurer may deny or otherwise contest its liability by 
cross-complaint in the action or by an independent action against the 
claimant, but the judgment on the cross-complaint or in the independent 
action shall not adjudicate rights of persons who are not parties. 

(e) A judgment in favor of claimant in an action pursuant to this 
section shall be enforceable only from the insurance protection and 
shall not create a lien upon real or other property in the estate. 

(f) The remedies of this section are cumulative, and may be 
pursued concurrently with other remedies. 
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