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Memorandum 87-74

Subject: Study L-1010 - Opening Estate Administration (Approval of
Recommendation for Printing)

Attached to this memorandum 1s a draft of the recommendation
relating to opening estate administration that incorporates Commission
decisions made at the September meeting in Los Angeles. The only new
material in the draft relates to procedures invelving appointment of a
special administrator to perform particular acts, See Sections
8541(c)-(d) {(procedure for appointment), 8542(c) (issuance of letters),
and 8544{c) (special powers, duties, and cbligations) at pages 50-52 of
the draft.

On approval of the draft by the Commission, with whatever further
changes may he necessary, the staff will prepare the material for

printing and submission to the 1988 legislative session.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Staff Draft
RECOMMENDATION
Relating To
OPENING ESTATE ADMINISTRATION

The provisions of the proposed law governing the opening of
estate administration generally follow both the organization and
substance of existing 1law. The proposed law accomplishes some
reorganiZationl and also makes many simplifications snd technical and
clarifying changes.2 Minor substantive changes are noted in the
Comments to the specific provisions of the proposed law; major changes
are described below.

Filing of will with court. Existing law requires the custodian

of a will to deliver the will to the named executor within 30 days of
being informed of the testator's death.3 The proposed law requires
instead that the custodian deposit the will with the court clerk and

mail a copy to the executor or, 1f none, a beneficlary. This will

1. For example, existing law provides twe parallel though not
identical procedures for probating a will and appointing a personal
representative. The proposed law recorganizes these procedures in a
single uniform proceeding for opening estate administration. This is
conaistent with current practice through consolidated Judicial Council
forms,

2. Terminology has been simplified. The proposed law replaces
existing references to executors, administrators, administrators with
the will annexed, and special administrators, with a single reference
to "personal representative,"” unless a speclal reference to one
particular type is called for. References in existing law to granting
of letters, granting of administration, admission as executor, and
other varieties of terminology intended to refer to court appointment
of a personal representative have been standardized to refer to
"appointment of a personal representative." References te the "trust"
of the personal representative have hbeen replaced by references to the
office of the personal representative. BRemoval from office 1s the
standardized phrase for such variants as revocation or annulment of
letters.

3. Prob. Code § 320.



ensure that the will is kept safe and available when needed by
interested persons.

Time for probate of will, Under existing law a will may be

admitted to probate at any time after the testator's death.% To
ensure some finality in probate proceedings, the proposed law
precludes probate of a will to the extent the will affects property
that has previously been distributed under court order in estate
administration.?

Setting petition for hearing, Existing law provides a minimum 10

days before a petition for administration of a decedent's estate may
be heard.® The proposed law increases the minimum hearing time to 15
days in recognition of the fact that interested persons may require
additional time to ©prepare for the initial hearing in the
administration of the estate.”

Botice of hearing. In the interest of simplicity and economy,
the proposed law consolidates in a single form the various notices of
hearing to open probate administration, whether served or published,

Suggestions have been made for changes in the existing law governing

4, Prob. Code § 323. Admission of a will to probate and failure to
contest a will do not preclude probate of a subsequent will. Prob,
Code § 385; Estate of Moore, 180 Cal., 570, 182 P, 285 (1919).

5. The proposed law alsc omits former Section 322, The section's
major effect was to enable a title insurer to provide insurance in the
occasional case in which title is insured in a purchaser from an heir
without requiring administration proceedings, the insurance being
predicated on the property's small value and satisfactory proof
{usually by affidavit) of heirship. 2 BEBowman, Ogden's Revised
California Real Property Law, § 29.82 at p. 1498 (1975). For this
purpose, Sections 13200-13209 (affidavit procedure for real property of
small value) provide a more complete and detailed procedure.

6. Prob., Code § 327.
7. Likewise, the proposed law requires that interested persons receive

15 days actual notice, in order to allow sufficient time to prepare for
the hearing.



publication of notice; the Commission has not received information
sufficient to persuade it of the need for change in this area.$
Will contest, Existing statutes appear to put the burden of

proof on a will contestant rather than on a will proponent,9 but lack
detail on the specific burdens and order of proof In will
contests.l® The proposed law provides useful detalil in this area,ll

In a will contest a jury determination may be had of a numher of
issues involving the wvalidity of the will,12 The Jury trial scheme
has heen criticized not only because it is erratic in the ilssues it

leaves to the jury,l3 but alsc because jury verdicts upholding a

8. Recent revisions of the publication statute require that, absent a
more appropriate paper, publication may be in a newspaper of general
circulation published nearest the county seat of the county where the
decedent resided and circulated where the decedent resided. See Prob.
Code § 333, as amended by 1986 Cal. Stats. ch, 711, § 1. This revision
renders posting no longer necessary as a backup where there is no
appropriate paper; the propesed law accordingly eliminates the posting
provisions.

9. Prob. Code 4§ 371. This seems to conflict with the general rule
that, "The party affirming is plaintiff and the cne denying or avoiding
is defendant.” Prob. Code § 1230.

10. The cases have resolved this statutory ambiguity by imposing the
burden of procf of due execution on the proponent of the will, and the
burden of proof of lack of testamentary capacity or undue influence on
the contestant.

11. The detail is drawn from Uniform Probate Code Section 3-407.

12, Probate Code Section 371 provides for a jury triasl of the
following issues:

{1} Competency of the decedent to make a will.

(2) Freedom of the decedent from duress, menace, fraud, and
undue influence.

{(3) Due execution and attestation of the will.

{4) Any other question substantially affecting the wvalidity
of the will.

13. Evans, Comments on the Probate Code of California, 19 Calif. L.
Rev. 602, 616 (1931). Simes, The Function of Will Contests, 44 Mich.
L. Rev. 503 (1946}, notes that a majority of American states provide
for a jury trial for largely historical reasons, relating to ejectment
in land title cases, and concludes that "the issues of fact would seem
to be of & sort which could better be dealt with by a court than by a
Jury." 44 Mich. L. Rev. at 557.



contest are reversed on appeal in the great majority of cases.14
Jury trial in probate matters is not constitutionally required,I5 and
there is a substantial waste of time and resources in going through
the jury trial, appeal, and reversal process. Moreover, the whole
process has the effect of postponing enjoyment of the estate for
several years, which gives wunmeritorious contestants leverage to
obtain compromise settlements to which they should not be entitled.
For these reasons, the proposed law leaves questions of fact In will
contests to the judge rather than the jury.

In the case of a will contest after probate (l.e., a proceeding
to revoke the probate of a will), existing law requires an award of
costs agalnst an unsuccessful contestant and, If the contest is

successful, gives the court discretion to award costs either against

l4. See, e.g., discussion In Estate of Maon, 184 Cal. App. 3d 593
(1986):

It is no secret that instructions such as this are
repeatedly ignored, In 1892 our Supreme Court unhapplly
observed that "juries lean agalnst wills which to them seem
unequal or unjust.” In several later cases declded before
the turn of the century the Supreme Court sgain noted, with
apparently increasing distress, that "[tlhe upsetting of
wills is a growing evil", and that "quite a number of people
have come to think that the right to dispose of property by
will has but 1little significance, and may be legally
disregarded whenever the testator has not disposed of his
property in a manner which suits the views of a jury." The
Supreme Court more recently adverted to this problem in
Estate of Fritschi, where it pointed out that a "“legion" of
appellate decisions have been necessary in order to "strike
down attempts of Juries to invalidate wills upon the ground
of undue influence in order to indulge their own concepts of
how testators should have disposed of their properties.”

184 Cal. App. 3d at 610 {citations omitted).

See also Note, Will Contests on Trial, & Stan, L. Rev, 91 (1953);
Breidenbach, Will Contests, 1in 2 <(California Decedent Estate
Adminlstration §§ 21.139-.141 (Cal. Cont. Ed. Bar 1975).

15. See, e.g., Estate of Beach, 15 Cal. 3d 623, 542 P.2d 994, 125 Cal.
Rptr, 570 (1975).



the person who resisted the contest or against the estate.l® The
proposed law removes the mandatory award of costs agalnst an
unsuccessful contestant. Mutuality requires that the court have
discretion to award costs sgainst any party, as justice may require.

Existing law apparently allows a minor or incompetent person to
commence a proceeding te revoke the probate of a will at any time,
even after final distribution of the estate and discharge of the
perscnal representative.l7 In order to provide assurance of finality
in probate proceedings, the proposed law precludes revocation of
probate after entry of an order for final distribution.

Under existing law, a no-contest clause In a will is inapplicable
to a contest or an attack on a provision of the will that benefits a
witness to the will.l® The proposed law extends this policy to a
comparaeble situation invelving the lawyer or other person who prepared
the will for the testator. The potential for fraud, duress, or undue
influence In such a situation is obviously great.

Competence of person appointed personal representative. Existing

law requires that a person appointed as personal representative be an
adult, resident of the TUnited States, and have sufficient
understanding and integrity, among other qualifications,1l9 The
governing statutes do not, however, include a conflict of interest
among the grounds for disqualification of a personal representative

even though the conflict of interest would require removal of the

16. Prob. Code § 383.

17. Prob. Code § 384, The only statutory limit is four months after
the end of the person's legal disability.

18. Prob. Code § 372.5.

19. Prob. Code §§ 401, 420. The United States residency requirement
applies to administrators but not executors, The proposed law
eliminates some of the existing grounds for disqualification such as
"drunkenness," "improvidence," and conviction of an "infamous crime”,
in favor of the general ground that the person is 1ncapable of
executing or is otherwise unfit to execute the duties of the office.



personal representative from office upon appointment.20 The proposed
law cures this problem by adding as a ground for disqualification that
the person would be removed from cffice if appointed. This will save
needless court proceedings, as well as substantial amounts of time,
and will avoid nunnecessary problems and complications in the
administration of the estate.

Priority for appointment as adminisgtrator, The priority of

persons for appeintment as administrator of the estate of a decedent
corresponds to their priority for dinheriting the estate of the
decedent under the laws governing intestate succession.21 Recent
changes in the law governing intestate succession22 have rendered the
appointment priority scheme inconsistent. The proposed law conforms
the priority for appointment as administrator to the current law
governing intestate succession. The proposed law also makes clear
that the nominee of a person having priority alsc has priority for
appointment, and that several persons may act together to make a
nomination.

Priority of surviving spouse. Ordinarily the surviving spouse of

the decedent has first priority for appolntment as personal
representative.23 However, where there was pending litigation to
dissolve the marriage and the spouses were living apart from each
other at the time of the decedent's death, the surviving spouse may
have a lower priority, depending upon whether the surviving spouse has
vwailved the right to petition for a determination that property passes
to the surviving spouse without administration.?4 The proposed law
does not distinguish between a surviving spouse who waives the right

to petition and one who does not. Any surviving spouse who was

20. See, e.g., Estate of Backer, 164 Cal. App. 3d 1159, 211 Cal. Rptr.
163 (1985).

21. Cf., Prob. Ceode § 422,
22. See Prob. Code §§ 6400-6414,
23, Prob. Code § 422(a)(l).

24, Prob., Code § 422(a){6).



involved in a pending proceeding to dissolve the marriage and who was
living apart from the decedent is 1likely to have a confliet of
interest with the decedent's heirs gnd should have lower priority.

Appointment of disinterested person as personal representative.
If two persons of equal rank seek appointment as personal
representative and are unable to agree, the court is faced with the
difficult choice of appointing a person whose interests are
antagonistic to those of another person equally entitled to
appointment, In thils situation, appointment of a disinterested person
would be beneficial. The proposed law authorizes the court to make an
appointment of a disinterested person having the same priority or the
next lower class of priority, or the public administrator.

If no person entitled to higher priority seeks appointment as
personal representative, a creditor may be appointed personal
representative, but if another creditor objects, the court may appoint
a third person instead.23 The propcsed law broadens court discretion
to allow appointment of a neutral party whether or not a creditor
objects. This may be important for the protection of the estate or
other interested partlies, as well as for the protection of creditors
who may not have received notice of the pendency of the administration
proceedings.

Administrator with the will annexed. Because an administrator
with the will amnexed was not selected by the testator to execute the
testator's will, the law does not permit the administrator with the
will annexed to exercise discreticnary powers granted to an executor
by the will,25 1In some circumstances exercise of a discretionary
power would be desirable and beneficlal for the estate and persons
interested in the estate. For this reason the proposed law enables
the court in its discretion to authorize exercise of diseretionary
powers by the administrator with the will annexed.

Special administrator. Existing statutes provide for appointment
of a special administrator where there are problems of delay in

25. Prob, Code §§ 422(a)(11), 425.

26. Prob. Code § 409,



appeinting a general personal representative, where there is a vacancy
in the office of the personal representative, or for a number of other
causes.2? The statutory listing of grounds 1Is unduly restrictive,
since there may be other situations where temporary appcintment of a
special administrator would be beneficial to the estate and interested
parties. For example, it may be desirable to liquidate some of the
estate assets Immediately for tax purposes or to prevent foreclosure,
even though a general personal representative will eventually be
appointed in due course. The proposed law permits the court to
appeint a special administrator to exercise such powers as may be
appropriate under the circumstances for the preservation of the
estate, if Iimmediate appointment appears mnecessary. Likewise, the
proposed law makes clear that a special administrator may be appointed
for a specific purpose or with specific powers and :luties,l’-8 or may
be granted general powers of a personal representative where it
appears to the court proper to grant such powers.29

Upon termination of the speclial administrator's appointment, the
special administrator must deliver the estate assets immediately to
the general personal representative and render an account.30 In some
cases it may be desirsble for the special administrator to retain
control during the transitional pericd, for example to complete a
transaction. The proposed law enables the court to authorize this.

It may alsc be wasteful for the special administrator to render a

27. Prob. Code § 460.

28, This provision 1as drawn from Uniform Probate Code Section 3-817.
The express authority to appoint a speclal administrator to perform
particular acts includes provision for court authorization of the act
at the same time as appolntment, notation of limited powers 1in the
letters, and immunity for the special administrator for failure to take
unrelated actions for the protection of the estate.

29, Existing statutes are unduly rigid in this respect, 1listing
limited situations where a general grant of authority is proper and
requiring, rather than permitting, a general grant of authority in
these situations. See Prob. Code § 465. For the protection of
interested persons, the proposed law reguires general notice before the
court may grant general powers.

30. Prob, Code §§ 466-467,



separate account where the same person 1is appointed general personal
representative, In this situation, the proposed law permits the
gpecial account to be combined with the first general account of the
general personal representative.31

Nonresident personal representative, A nonresident personal

representative remains subject te the Jurisdiction of the probate
court and must maintain a current address with the Secretary cof State
for service of process.32 Nonetheless, for practical purposes a
nonresident may be effectively beyond the reach of the court and
interested persons. As a partial remedy for this problem, the
proposed law adds express authority for the court to require a bond
where appropriate.

Existing law glives the court discretion to fix the amount of the
bond of the personal representative based on the estimated value of
personal property in the estate and the probable annual gross income
of the estate.33 The proposed law makes clear that the court has
authority to prescribe a minimum bond regardless of the wvalue of
property and the income of the estate, but the bond should not exceed
the estimated value and income. This approach will provide greater
guidance to the court, will be simpler to administer, and will
adequately protect persons interested in the estate.

Existing law sllows the personal representative the cost of the
boend, not exceeding one half of one percent of the amount of the
bond.3* The Commission is informed that although bond costs vary

around the state, the cost of a personal representative's bond is

31. The fees of the speclal administrator would not be allowed until
the final account {unless agreed to by the general personal
representative); this would conform the law to statewide practice. The
proposed law also conforms the award of attorney's fees for
extraordinary services to the general rules on such awards, and
recognizes agreements among interested persons on gplitting fees
between special and general administrations.

32. Prob. Code §§ 405.1-405.6.
33. Prob. Code § 541(a).

34, Prob, Code § 541.5. In the case of a bond iIn an amount less than
$4,000 the amount allowed is $50.



generally less than the statutory allowance. If bond costs were to
exceed the statutory allowance, it would be appropriate to allow the
excess cost where reasonable, Surety bond premiums are controlled by
the marketplace, not by the statutory allowance. For these reasons,
the proposed law eliminates the specific statutory allowance in favor
or a general provision allowing recovery of the reasonable cost of the
bond.

The guardianship and conservatorship law provides a three-year
statute of limitations for recovery on a bond,35 but the law
governing administration of decedents' estates includes no comparable
provision, The ©proposed law provides a four-year statute of
limitations for recovery on the bond for both decedents' and
guardianship estates, running from the clese of administration. This
is consistent with the general statute of limitations for written
instruments,36

Informing personal representative of duties., The proposed law
includes a requirement that the personal representative acknowledge
receipt of a astatement of duties and liabilities of the office before
letters are issued. The statement of duties and liabilities ig iIn
general terms, derived from comparable statements used in a number of
probate courts around the state,37 The statement should be helpful
in giving the personal representative a basic understanding of the
responsibilities involved in the office.

Suspension of powers of personal representative., Existing law

enables the court to restrain the personal representative from taking
actions adverse to the Iinterests of interested persons in 1limited

situations, such as where probate of a lost or destroyed will is

35. Prob. Code § 2333.

36. Code Civ., Proc. §§ 337, 996.450,

37. See, e.g., Los Angeles County Superior Court, Probate Department,
General Instructions to Estate Representatives (PR 042/R 5-80); Santa

Clara County Superior GCourt, General Instructions to¢ Persocnal
Representatives (Post-Record Catalog #527/New 3-08-85).

-10-



pending.38 This provision is useful, but is unduly restricted.39
The proposed law includes a general provision to enable the court to
suspend the powers of the perscnal representative either generally or
as to specific property or duties.%0 1In order to protect against
abuse, the proposed law also authorizes the court to award attorney's
fees where a petition to suspend powers is brought unnecessarily.

Removal of personal representative. The existing statute
specifies a number of grounds for removal of a personal
representative, including such causes as embezzlement, mismanagement,
and removal from the state.?l This statutory statement is obsolete
in two respecta-—(1) nonresidents may now serve as personal
representatives; and (2} other grounds developed by the cases such as
having an adverse interest or engaging In hostile acts are not
reflected in the statute. The proposed law restates the grounds for
removal conslstent with existing law.

Removal of a personal representative may be ordered without cause
upon petition of a person having higher priority for s.ppointment.""‘2
Afutomatic removal may be inappropriate in some cases, however, as
where administration is nearly complete at the time of the petition.
For thils reason the proposed law gives the court discretion to deny
the petition for remeval where to grant the petition would be contrary
to the sound administration of the estate.

Effect of Reversal of Appointment of Perscnal Representative

Existing law provides that where the appointment of an executor
or administrator is reversed on appeal for error, lawful acts of the

executor or administrator are as wvalid as though the order had been

38, Prob, Code § 352; see also Prob. Code § 550.

39. See, e.g., Evans, Comments on_the Probate Code of California, 19
Cal. L. Rev. 602, 616 (1931).

40. This provision is drawn from Uniform Probate Code Section 3-607.
41, Prob. Code §§ 521, 524,

42, Prob. Code §§ 450, 452,

-11-



confirmed.43 This rule is ambiguous and can be misleading. The
proposed law 1limits this rule to the determination of rights of

persons dealing with the personal representative.44

43, Prob. Code § 1298, This rule does not apply where the order is
reversed for lack of jurisdiction. Estate of Schwartz, 87 Cal. App. 2d
569, 573, 197 P.2d 223 (1948); Security-First Nat'l Bank v. Superior
Court, 100 Cal. App. 702, 704-06, 280 P. 995 {1929).

44, This rule is drawn from case law. See Estate of Gibson, 233 Cal,
App. 2d 125, 130, 43 Gal, Rptr. 302 (1965).

=-12-
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PART 2., OPENING ESTATE ADMINISTRATICHN
CHAPTER 1. COMMENCEMENT OF PROCEEDINGS

§ 8000. Petition

8000. At any time after a decedent's death, any interested person
may commence proceedings for administration of the estate of the
decedent by a petition to the court for an corder determining the date
and place of the decedent's death and for either or both of the
following:

(a) Appolntment of a personal representative.

{(b) Probate of the decedent's will. A petition for probate of the
decedent's will may be made regardless of whether the will is in the
petitioner's possession or 1s 1lost, destroyed, or Dbeyond the

jurisdiction of the state.

Comment . Section 8000 restates former law without substantive
change. See, e.g., former Section 323 {petition for probate of will).
The court having Jjurisdiction 1s the superior court of the proper
county. Sections 7050 (jurisdiction In superior court), 7051 (venue),
and 7070-7072 (transfer of proceedings).

CROSS-REFERENCES
Appointment of public administrator § 7641
Definitions
Interested person § 48
Personal representative § 58
will § 88

§ 8001, Failure of person named executor to petition

8001. TUnless good cause for delay is shown, if a person named in
a will as executor fails to petition the court for administration of
the estate within 30 days after the person has knowledge of the death
of the decedent, the person may be held to have waived the right to
appointment as personal representative.

Comment. Section 8001 restates former Section 324 without
substantive change. It is within the discretion of the court whether
to hold the person named ag executor to have walved the right to
appointment. If the court so holds, the court may appeoint another
competent person as personal representative, See Section 8440
(administrators with the will anmexed).



CROS5-REFERENCES
Definitions

Person § 56
Personal representative § 58
Will § 88

§ 8002, Contents of petition
3002, {a) The petition shall contain all of the following

information:

{1) The facts referred to in Section 8005(b)(1)(A).

{2) The street number, street, and city, or other address, and the
county of the decedent's residence at the time of death.

{(3) The name, age, address, and relation to the decedent of each
heir and devisee of the decedent, sc far as known to or reascnably
agscertainable by the petitioner,

{4) The character and estimated wvalue of the property in the
estate,

{5) The name of the person for whom appointment as personal
representative is petitioned.

{(b) If the decedent left a will:

(1) The petitioner shall attach to the petition a photographic
copy of the will. In the case of a holographic will, the petitiomer
shall also attach a typed copy of the will.

{2) If the will is in a foreign language, the petitioner shall
attach an English language translation. On admission of the will to
probate, the court shall certify to a correct translation into English,
and the certified translation shall be filed with the will.

{3) The petition shall state whether the person named as exXecutor
in the will consents to act or waives the right to appointment.

Comment, Section 8002 supersedes portions of former Sectlions 326
{petition for probate of will), 332 (admission of will to probate), and
440 (petition for letters of administration). It substitutes the
address for the residence of heirs and devisees, adds an express
requirement that a copy of the will be attached, and provides for
notice to heirs and devisees reasonably ascertainable by the
petitioner., For general provisions governing the signing of this and
other petitions, see Section 1020 (petitions, reports, accounts}.

CROSS~-REFERENCES
Definitions
Devisee § 34
Heirs § 44
Person § 56



Personal representative § 58
Property § 62
Will § 88

Verification required § 1021

§ 8003. Setting and notice of hearing

8003. (a) The hearing on the petition shall be set for a day not
less than 15 nor more than 30 days after the petition is filed. At the
request of the petitioner made at the time the petition is filed, the
hearing on the petition shall be set for a day not less than 30 nor
more than 45 days after the petition is filed.

{b) The petitioner shall serve and publish notice of the hearing
in the manner prescribed in Chapter 2 {commencing with Section 8100).

Comment, Section 8003 restates former Sections 327 (probate of
will) and 441 (application for letters), except that the 10-day minimum
period 1s increased to 15 days and the petitioner rather than the eclerk
has the duty of giving notice.

CROSS-REFERENCES
Clerk to set matter for hearing § 1041

§ 8004, Oppoaition

3004, (a) If appointment of the personal representative is
contested, the grounds of opposition may include a challenge to the
competency of the personal representative or the right to appointment.
If the contest asserts the right of another person to appointment as
personal representative, the contestant shall alsec file a petition and
serve notice in the manmner provided in Article 2 {commencing with
Section 8110) of Chapter 2, and the court shall hear the two petitions
together.

{(b) If a will is contested, the applicable procedure 1s that
provided in Article 3 (commencing with Section 8250) of Chapter 3.

Comment. Subdivision (a) of Section 8004 restates portions of
former Sections 370, 407, and 442 without substantive change. See also
Sections 1043 (response or objection) and 1045 (continuance or
postponement)., Subdivision (b) is included as a cross-reference.

CROSS~-REFERERCES
Definitions
Interested person § 48
Person § 56



Personal representative § 58
Will § &8
Verification required § 1021

§ 8005. Hearing

8005. <(a) At the hearing on the petition, the court may examine
and compel any person to attend as a witness concerning any of the
following matters:

{1) The time, place, and manner of the decedent's death.

{2) The place of the decedent's domicile and residence at the time
of death.

{3) The character and value of the decedent's property.

(4) Whether or not the decedent left a will.

(b) The following matters shall be established:

(1) The jurisdictional facts, including:

(A) The date and place of the decedent's death and that the
decedent was domiclled in this state or left property in this state at
the time of death.

(B) The publication of notice under Article 3 (commencing with
Section 8120) of Chapter 2.

{2) The existence or nonexistence of the decedent's will.

{3) That notice of the hearing was served as provided in Article 2
{commencing with Section 3110) of Chapter 2.

Comment, Section 8005 restates former Section 443 and a portion
of the first sentence of former Section 407 with the addition of the
references to notice. See also Section 1046 (hearing and order).

CROSS—-REFERERCES
Definitions
Property § 62
Will § 88

§ B8006. GCourt order
8006. <(a) If the court finds that the matters referred to in

Section 8005(b){1l) exist, the court shall make an order determining the
time and place of the decedent's death and the jurisdiction of the
court. Where appropriate and on satisfactory proof, the order shall
admit the decedent's will to probate and appoint a perscnal
representative. The date the will is admitted tc probate shall be
included in the order,



(b) If through defect of form or error the matters referred to in
Section 8005(b)(1) are incorrectly stated in the petition but actually
exist, the court has and retains jurisdiction to correct the defect or
error at any time. Ko such defect or error makes vold an ocrder
admitting the will to probate or appeinting a personal representative
or an order made in any subsequent proceeding,

Comment. Subdivision (a) of Section 8006 is new. TFor the minute
order admitting a will to probate, see Section 8225,

Subdivision (b) restates the last paragraph of former Sections 226
and 440 without substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Will § &8

§ 8007. Determination of jurisdiction conclusive
8007. (a) Except as provided in subdivision (b), an order

admitting a will to probate or appointing a personal representative,
when it ©becomes final, i3 a conclusive determination of the
jurisdiction of the court and cannot be collaterally attacked.

(b} Subdivision {a) does not apply in either of the following
cases:

(1) The presence of fraud in the procurement of the court order.

{2) The court order is based on the erroneous determination of the
decedent's death.

Comment. Secticn 8007 restates former Section 302 without
substantive change and extends it to cover probate of a will as well as
appointment of a personal representative. This has the effect of
codifying the rule in Estate of Sanders, 40 Cal. 3d 607 (1985).

CROSS—-REFERENGES
Definitions
Personal representative § 58
will § 88



CHAPTER 2. HNOTICE OF HEARING
Article 1. Contents

§ 8100. Form of notice
8100. The notice of hearing of a petition for administration of a

decedent's estate, whether served under Article 2 (commencing with
Section 8110} or published under Article 3 {(commencing with Section
8120), shall state substantially as follows:

NOTICE OF PETITION TO ADMINISTER

ESTATE OF s BSTATE RNO.

To all heirs, beneficlaries, creditors, and contingent
creditors of and persons who may be otherwise
interested in the will or estate, or both:

A petition has been filed by in the
Superior Court of California, County of s
requesting that be appointed as personal
representative to administer the estate of [and

for probate of the decedent's will, which is available for
examination in the court file].

[The petition requests authority to administer the
estate under the Independent Administration of Estates Act,
This will aveoid the need to cbtaln court approval for many
actions taken in connection with the estate., However, before
taking certain actions, the personal representative will be
required to give notice to interested persons unless they
have waived notice or have consented to the proposed action.
The petition will be granted unless good cause is shown why
it should not be.]

The ©petition is set for  hearing in Dept. Fo.
at

{Address)
on

at
{Date of hearing) {Time of hearing)

IF Y0U OBJECT to the granting of the petition, you
should appear at the hearing and state your objections or
file written objections with the court before the hearing.
Your appearance may be in person or by your attorney.

IF YOU ARE A CREDITOR or a contingent creditor of the
deceaged, you must file your claim with the court and mall a
copy to the personal representative appointed by the court
within four months from the date of first issuance of letters
as provided in Section 9100 of the California Frobate Code.
The time for filing claims will not expire before four months
from the date of the hearing noticed above.

YOU MAY EXAMINE the file kept by the court. If you are
interested in the estate, wyou may request special notice of
the filing of an inventory and appraisal of estate assets or
of any petition or account as provided in Section 1250 of the
California Probate Code.

~10-



(Name and address of petitioner,
or petitioner's attorney)

Comment. Seetion 8100 restates the second sentence of former
Section 328 and former Section 333(b), except that reference to notice
of the decedent's death is eliminated from the caption, the type size
is not specified, and a reference to the decedent's will is added. Cf.
Section 8123 (type size). Section 8100 also restates the last sentence
of former Section 441 without substantive change and incorporates the
substance of Section 10451{c). Section 8100 consolidates the published
notice with the general notice served on heirs or beneficiaries, so
that there is a single form of notice,

Article 2, Service of Notice

§ 8110. Persons on whom notice served

8§110. At least 15 days before the hearing of a petition for
administration of a decedent's estate, the petitioner shall serve
notice of the hearing on all of the following persons:

(a) Each heir of the decedent, so far as known to or reasonably
ascertainable by the petitioner.

(b) Each devisee and executor named in any will being offered for
probate.

Comment ., Section 8110 restates the first part of the first
sentence of former Sectlon 328 and a portion of the second sentence of
former Section 441, with the extension of the notice peried from 10
days to 15 and limitation of service to known heirs. 8See alse Section
1202 (additional notice on court order). Cf. Section 9050 (notice to
crediters),

CROSS-REFERENGES
Definitions
Devisee § 34
Heirs § 44
Perscn § 56
Will § 88

111, Service on Attorney General
8111. If the decedent's will involves or may involve a
testamentary trust of property for charitable purposes other than a
charitable trust with a designated trustee reslident in this state, or
invelves or may involve a devise for charitable purposes without an
identified devisee, notice of hearing accompanied by a copy of the
petition and of the will shall be served on the Attorney General.

=11



Comment. Section 8111 restates the second paragraph of former
Section 328 without substantive change. See also Section 1209 (notice
to state).

CROSS5-REFERENCES
Definitions
Devise § 32
Devisee § 34
Will § 388

§ 8112, Notice to creditors and public entity claimants

8112, A general personal representative shall give notice of
administration of the estate of the decedent to creditors under Chapter
2 (commencing with Section 9050), and to public entities under Chapter
5 {commencing with Section 9200}, of Part 4.

Comment, Section 8112 is intended for cross-referencing purposes,

811 Notice involving foreipgn citjzen

8113. (a) If a citizen of a foreign country dies without leaving
a will or leaves a will without naming an executor, or Iif it appears
that property will pass to a citizen of a foreign country, notice shall
be given to the consul of the foreign country.

(b) Hotice under this section 1s required only if the particular
foreign country has consul representation in the United States and the
United States has treaty rights with that country.

Comment, Section 8113 1s drawn from Section 7.06 of the Los
Angeles Gounty Probate Policy Memorandum (1985). Whether a country has
consul representation in the United States and the Unlited States has
treaty rights with the country may be ascertazined from the United
States Department of State.

Article 3, Publication

8120, Publication required
8120, In addition to service of the notice of hearing as provided
in Article 2 (commencing with Section 8110), notice of hearing of a
petition for administration of a decedent's estate shall also be
published before the hearing in the mamner provided in this article.

Comment. Section 8120 is new., It 1s intended for organizational
purposes.
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§ 8121, Publication of notice

8121, <(a) Notice shall be published for at least 10 days. Three
publications in a newspaper published once a week or more often, with
at least five days intervening between the first and last publication
dates, not counting the publication dates, are sufficlent.

(b) Notice shall be published iIn a newspaper of general
circulation in the city where the decedent resided at the time of
death, or where the decedent's property is located if the court has
Jjurisdiction under Section 7052. If there is no such newspaper, the
decedent did not reside in a city, or the property is not located in a
city, then notice shall be published in a newspaper of general
circulation in the county which 1s circulated within the area of the
county in which the decedent resided or the property is located. If
there is no such newspaper, notice shall be published in a newspaper of
general circulation published in the State of Californla nearest to the
county seat of the county in which the decedent resided or the property
is located, and which 1s circulated within the area of the county in
which the decedent resided or the property is located.

{c) For purposes of this section, "city" means a charter city as
defined in Section 34101 of the Government Code or a general law city
as defined in Section 34102 of the Govermment Code,

Comment, Section 8121 restates subdivision (a) of former Section
333 but omits the posting provision, which is no longer necessary. The
former reference to the "community"” where the decedent resided is
replaced by a reference to the "area of the county", since some
decedents do not reside in communities.

GCROSS-REFERENCES
Definitions
Property § 62

§ 8122, Good faith compliance with publication requirement

8122, The Legislature finds and declares that, to be most
effective, notice of hearing should be published in compliance with
Secticon 8121, However, the Legislature recognizes the possibility that
in unusual cases due to confusion over Jjurisdictional boundaries or
oversight such notice may inadvertently be published in a newspaper
that does not satisfy Section 8121, Therefore, to prevent a minor

error in publication from invalidating what would otherwise be a proper

-13-



proceeding, the Legislature further finds and declares that notice
published in a pgood faith attempt to comply with Section 8121 is
sufficient to provide notice of hearing and to establish jurisdiction
if the court expressly finds that the notice was published in a
newspaper of general circulation published within the county and widely
circulated within a true cross-section of the area of the county in
which the decedent resided or the property was located in substantial
compliance with Section 8121.

Comment Section 8122 restates former Section 334 without
substantive change.

CROSS-REFERENCES
Definitions
Property § 62

8123, e gize
8123. The caption of a notice under this article shall he in
8-point type or larger and the text shall be in 7-point type or larger.

Comment. Section 8123 restates the Introductory portion of
subdivision (b) of former Section 333 without substantive change. See
also Code Civ, Proc. § 1019 (type size variations).

§ 8124, Affidavit of publication
8124. A petition for administration of a decedent's estate shall

not be heard by the court unless an affidavit showing due publication
of the notice of hearing has been filed with the court. The affidavit
shall contain a copy of the notice and state the date of its
publication,

Comment., Section 8124 restates subdivision {c¢) of former Section
333 without substantive change.

§ 8125, Contents of subseguent published notice
8125. MNotwithstanding Section 8100, after the notice of hearing

is published and an affldavit filed, any subsequent publication of the
notice may omit the information for creditors and contingent creditors.

Comment. Section 8125 restates former Section 333(d) without
substantive change.
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CHAPTER 3. PROBATE OF WILL

Article 1. Production of Will

§ 8200. Filing of will
8200. (a) Unless a petition for probate of the will is earlier

filed, the custodian of a will shall, within 30 days after having
knowledge of the death of the testator, do both of the following:

{1) Deposit the will with the clerk of the superior court of the
county in which the estate of the decedent may be administered.

{(2) Mail a copy of the will to the person named in the will as
executor, if the person's whereabouts are known, or if not, to a person
named in the will as a beneficiary, if the person's whereabouts are
known.

{b) A custodian of a wili who fails to comply with the
requirements of this section is liable for all damages sustained by any
person injured by the fallure,

{c} The clerk shall release a copy of a will deposited under this
section for attachment to a petition for probate of the will or
otherwise on receipt of a court order for production of the will and
payment of the required fee.

Comment, Section 8200 supersedes former Section 320. Section
8200 requires deposit of the original will in all cases, and adds a
procedure for production of the deposited will,

CROSS-REFERENCES
Defined terms
Beneficiary § 24
Person § 56
Will § 88

§ 8201, Order for production of will

8201. If, on petition alleging that a person has possession of a
decedent's will, the court Is satisfied that the allegation 1is true,
the court shall order the person to produce the will.

Gomment, Section 8201 restates a portion of former Section 321,
The court or judge has general authority to enforce the production of
wills and the attendance of witnesses. See Section 7060 (suthority of
court or judge).

CROSS~REFERENCES
Definitions
Perscn § 56
Will § 88
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§ 8202, Will detained outside California

8202. If the will of a person who was domiciled in this state at
the time of death is detained in a court of any other state or country
and cannot be produced for probate in this state, a certified
photographic copy of the will may be admitted to probate in this state
with the same force and effect as the original will. The same proof
shall be required as if the original will were produced.

GComment . Section 8202 restates former Section 330 with
clarifications that domicile, rather than residence, is the determining
factor and that a certified, rather than authenticated, copy of the
will is necessary. Proof of a certified copy may be made in the same
manner as proof of an original will. Thus the court may authorize a
copy to be presented to the witnesses and the witnesses may be asked
the same questions with respect to the copy as if the original will
were present. See Article 2 {(commencing with Section 8220) (proof of
will).

CROSS-REFERENGES
Definitions
Person § 56
State § 74
Will § a8

Article 2, Proof of Will

§ 8220, Evidence of subscribing witness
8220, Unless there is a conteat of a will:

(a) The will may he proved on the evidence of one of the
subscribing witnesses only, if the evidence shows that the will was
executed in all particulars as prescribed by law.

{b) Evidence of execution of & will may be received by sn
affidavit of a subsecribing witness to which there iz attached a
photographic copy of the will, or by an affidavit in the original will
that includes or incorporates the attestation clause,

{(¢) If no subscribing witness resides in the county, but the
deposition of a witness can be tsken elsewhere, the court may direct
the deposition to be taken, On the examination, the court may
authorize a photographic copy of the will to be made and presented to
the witness, and the witness may be asked the same questions with
respect to the photographic copy as if the original will were present.

Comment, Section B220 restates the first two sentences of former
Section 329 and the last sentence of former Section 1233 without
substantive change.
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CROSS-FEFERENCES
Definiticns
wWill § 88

§ 8221. Proof where no subgscribing witness available

8221. If no subscribing witness is available as a witness within
the meaning of Section 240 of the Evidence Code, the court may, if the
will on its face conforms to all requirements of law, permit proof of
the will by proof of the handwriting of the testator and one of the
following:

{a) Proof of the handwriting of any one subscribing witness.

(b) Receipt in evidence of one of the following documents reciting
facts showing due execution of the will:

(1) A writing in the will bearing the signatures of all
subscribing witnesses,

(2) An affidavit of a person with personal knowledge of the
circumstances of the execution,.

Comment., Section 8221 restates the fourth sentence of former
Section 329, except that the writing need not appear "at the end" of
the will. The slgnatures of subscribing witnesses no longer must
appear at the end. Section 6110 (execution). If the subscribing
witnesses are competent at the time of attesting the execution, their
subsequent incompetency, from whatever cause, will not prevent the
probate of the will, if it is otherwise satisfactorily proved. Cf,
Evid. Code § 240 {"unavailable as a witness").

CROSS-REFERENCES
Definitions
Will § 88

§ 8222, Proof of holographic will
8222. A holographic will may be proved in the same manner as

other writings,

Comment, Section 8222 restates former Section 331 without
substantive change. BSee Evid. Code §§ 1400-1454 (authentication and
proof of writings).

§ 8223, Proof of lost or destroved will
8223. The petition for probate of a leost or destroyed will shall

include or be accompanied by & written statement of the testamentary
words or their substance. If the will is proved, the provisions of the
will shall be set forth in the order admitting the will to probate.
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Comment, Section 8223 restates the first two sentences of former
Section 351 except that the regquirement that the order admitting the
will to probate bhe "set forth at length in the minutes” is omitted.

CROSS-REFERENCES

Definitions
Will § 88

§ 8224, Subsequent admissibllity of testimony

8224, The testimony of each witness in a proceeding concerning
the execution or provisions of a will, the testamentary capacity of the
decedent, and other issues of fact, may be reduced to writing, signed
by the witness, and filed, whether or not the will is contested. The
testimony so preserved, or an official reporter's transcript of the
testimony, is admissible iIn evidence in any subsequent proceeding
concerning the will if the witness has become unavailable as a witness
within the meaning of Section 240 of the Evidence Code.

Comment, Section 8224 restates and broadens former Section 374
{will contests) and the last sentence of former Section 351 (proof of
lost or destroyved will). The former provisions were treated as
permiasive rather than mandatory In practice and by case law, Gf,
Section 8220 (evidence of subscribing witness).

CROSS-REFERENCES
Definitions
Will § 88

§ 8225, Admission of will to probate
8225, When the court admits a will to probate, that fact shall be
recorded in the minutes by the clerk and the will shall be filed.

Comment, Section 8225 supersedes the first sentence of former
Section 332. See also Section 8002(b) (contents of petition).

CROSS-REFERENCES
Definitions
Will § 88

§ 8226, Effect of admission of will to probate
8226. {a) If no person contests the validity of a will or

petitions for revocation of probate of the will within the time
provided in this chapter, admission of the will to probate is

conclualve, subject to Section B007.
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(b} A will may be admitted to probate notwithstanding prior
admission to probate of another will or prior distribution of property
in the proceeding. The will may neot affect property previously
distributed, but the court may determine how any provision of the will
affects property not yet distributed and how any provision of the will
affects provisions of another will,

Comment, Subdivision (a) of 8Section 8226 restates the first
portion of former Section 384 without substantive change. The time
within which a contest must be made 1is before or at the hearing
(Section 8004), and the time within which revocation of probate may be
gsought is 120 days after the will 1is admitted or, in the case of a
miner or incompetent person, before the close of estate administration
{Section 8270). The conclusive effect of admissjon of a will to
probate is subject to Jurisdietional defects. See, e.g., Estate of
Sanders, 40 Gal. 3d 607 (1985} (extrinsic fraud); Section 8007
{determination of jurisdiction conclusive).

Subdivision (b) supersedes former Section 385. It is consistent
with Estate of Moore, 180 Cal. 570, 182 P, 285 (1919) (admission of
will does not preclude probate of another will). If more than one will
iz admitted to probate, the court should resclve any conflicts in
provisions, i1including what provisions control nomination of an
executor. Admission of a will to probate may not affect property
previously distributed, but the court may order adjustments of gifts in
light of a will later admitted to probate. The ceourt may not, however,
rescind a distribution once made.

One effect of subdivision (b) 1s to preclude probate of a will
after c¢lose of administration as a general rule. In the case of
after-discovered property, however, a later will would be admisszible
under subdivision (b) to govern distribution of the after-discovered
property, notwithstanding Section 11641 (distribution and discharge).

CROSS-REFEREKRCES
Definitions
Person § 56
Property § 62
Will § 88

Article 3. Contest of Will

825 Summons
8250, (a) When an objecticn is made under Section 8004, the court
clerk shall issue a summons directed to the persons required by Section
8110 to be served with notice of hearing of a petlitioen for
administration of the decedent's estate. The summons shall contain a
direction that the persons summoned file with the court a written
pleading in response to the contest within 30 days after service of the

sSummons.
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(b) A person named as executor in the will iz under no duty to
defend a contest until the person Is appeinted personal representative.

Comment . Section 8250 restates the last portion of the first
sentence of former Section 370, but replaces the citation with a
summons., Service of the summons must be made in the manner provided by
law for service of summons In a civil action. Section 1000 (general
rules of practice)., Section B250 does not limit the persons to he
notified, and thus requires notice to all affected persons wherever
residing, including minors and incompetents. Failure of a person to
respond precludes the person from further participating in the contest
but does not otherwise affect the person's interest, Sectiocn 8251
{responsive pleading).

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Will § 88

§ 8251, Responsive pleading

8251, {(a) The petitioner and any other interested person may
jointly or separately answer the objection or demur to the objection
within the time prescribed in the summons.

(b) Demurrer may be made on any of the grounds of demurrer
available in a civil action. If the demurrer is sustained, the court
may allow the contestant a reasonable time, not exceeding 15 days,
within which to amend the objection, If the demurrer is overruled, the
petitioner and other interested persons may, within 15 days thereafter,
answer the objection.

{(c) If a person fails timely to respond to the summons:

(1) The case is at issue notwithstanding the failure, and no entry
of default is necessary. The case may proceed on the petition and
other documents filed by the time of the hearing, and no further
pleadings by other persons are necessary.

{2) The person may not participate further in the contest, but the
person's Interest in the proceeding or the estate iz not otherwise
affected.

{3) The person is bound by the decision in the proceeding.

Comment., Subdivisions (a) and (b) of Section 8251 restate the
second, third, and fourth sentences of former Section 370, but do neot
make receipt of written notice a condition for time to answer after a
demurrer is overruled. Subdivision (c) is new; relief from a judgment
in the will contest may be available under Code of Civil Procedure
Section 473. See Section 1000 {general rules of practice).
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CROSS—REFERENCES
Definitions
Interested person § 48

§ 8252, Trial
8252. {a) At the trial, the proponents of the will have the

burden of proof of due execution. The contestants of the will have the
burden of proof of lack of testamentary Intent or capacity, undue
influence, fraud, duress, mistake, or revocation. If the will is
opposed by the petition for probate of a later will revoking the
former, it shall be determined first whether the later 1s entitled to
probate.

{b) The court shall try and determine any contested issue of fact
that affects the validity of the will,

Comment, Section 8252 supersedes former Section 371. Subdivision
(a) is drawn from Uniform Probate Code Section 3-407. FNothing In
subdivision (a) precludes consolidation for trial of two wills offered
for probate.

Subdivision (b) eliminates jury trial in will contests. Jury
trial is not constitutionally required. There Is a high percentage of
reversals on appeal of jury verdicts, with the net result that the
whole Jjury and appeal process serves mainly to postpone enjoyment of
the estate, enabling contestants as a practical matter to force
compromise settlements to which they would not otherwise he entitled.
See Recommendation Relating to Opening Estate Administration, __ Cal.
L. Revision Comm'n Reports __ (1987).

CROSS-REFERENCES
Definitions
Court § 29
Wwill § 288

§ 8253. Evidence of execution

8253. At the trial, each subscribing witness shall be produced
and examined. If no subscribing witness 1is avallable as a witness
within the meaning of Section 240 of the Evidence Code, the court may
admit the evidence of other witnesses to prove the due execution of the
will.

Comment. Section 8253 restates former Section 372 but does not
continue the limitation on production of witnesses outside the county,.
See Section 1000 {general rules of practice); Code Civ. Proc. § 1989
{compelling attendance of witnesses). The court may admit proof of the
handwriting of the testator and of any of the subscribing witnesses as
evidence of the due execution of the will. Sectlon 8221 (proof where
no subscribing witness available},
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GCROSS~REFERENCES
Definitions
wWill § 88

§ 8254, Judgment

8254, The court may make appropriate orders, including orders
sustaining or denying objections, and shall render Jjudgment either
admitting the will to probate or rejecting it, in whole or in part, and
appointing a personal representative,

Comment, Sectlon 8254 supersedes former Section 373,

CROSS5-REFERENCES

Definitions

Personal representative § 58
Will § 88

Article 4. Eevocation of Probate

270, Petition for revocation

8270. (a) Within 120 days after a will is admitted to probate,
any interested person, other than a party to a will contest and other
than a person who had actual notice of a will contest in time to have
joined in the contest, may petition the court te revoke the probate of
the will, The petition shall Include objections setting forth written
grounds of opposition.

{(b) HNotwithstanding subdivision {a), a person who was a minor or
who was Incompetent and had no guardian or conservator at the time a
will was admitted to probate may petition the court to revoke the
probate of the will at any time before entry of an order for final
distribution.

Comment. Subdivision (a) of Section 8270 restates the filrst and
second sentences of former Section 380 but omlts reference to some of
the specific grounds of opposition. A will is admitted to probate when
it is recorded in the minutes by the clerk. Secticn 8225 (admission of
will to probate).

Subdivision (b) supersedes the 1last portion of former Section
384. It 1limits the previously indefinite right of minors and
incompetents to petition for revocation.

CROSS-REFERENCES
Definitions
Interested person § 48
Person § 56
Will § &s
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§ 8271, Summons
8271. (a) On the filing of the petition, the clerk shall issue a

summons directed to the perscnal representative and to the heirs and
devisees of the decedent, so far as known to the petitioner. The
summons shall contain a direction that the persons summoned file with
the court a written pleading in response to the petition within 30 days
after service of the summons. Failure of a person timely to respond to
the summons precludes the person from further participation in the
revocation proceeding, but does not otherwise affect the person's
interest in the proceeding or the estate.

(b) The summons shall be served and proceedings had as in the case
of a contest of the will.

{c¢) If a person falls timely to respond to the summons:

{1) The case is at issue notwithstanding the fallure, and no entry
of default is necessary. The case may proceed on the petition and
other documents filed by the time of the hearing, and no further
pleadings by other persons are necessary.

{2) The person may not participate further in the contest, but the
person's interest in the proceeding or the estate Is not otherwise
affected.

(3) The person is bound by the decision in the proceeding.

Comment, Subdivision (a) of Section 8271 supersedes former
Section 381, substituting a summons for the citation. The former
requirement that the summons be issued within the time allowed for
filing the petition is not continued. The summons must be directed to
the devisees mentioned in the will as to which revocation of probate is
sought, as well as to helrs and any personal representative appointed
by the court. The summons may be directed to minors or incompetent
persons, or to the personal representative of a deceased person.

Subdivision (b) restates the first sentence of former Section 382,
except that the provision for a Jury trial is not continued, See
Section 7200 (trial by jury). For the burden of proof on proponents
and contestants of the will, see Section 8252 (trial).

Subdivision (c¢) is new; relief from a judegment in the will contest
may be available under Code of Cilvil Procedure Section 473, See
Section 1000 (general rules of practice).

CROSS-REFERENCES
Definitions
Devisee § 34
Heirs § 44
Personal representative § 58
will § 88
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§ 8272. Revocation

8272. {a) If it appears on satlsfactory proof that the will
should be denied probate, the court shall revoke the probate of the
will,

{(b) Revocation of probate of a will terminates the powers of the
personal representative., The personal representative 18 not liable for
any otherwise proper act done in good faith before the revocation, nor
is any transaction wveid by reason of the revocation if entered into
with a third person dealing in good faith and for value.

Comment, Section 8272 restates the second, third, and fourth
sentences of former Section 382, except that the references to jury
trial and invalidity of the will are not continued. See Section 7200
(trial by Jury). Section 8272 alsc adds protection for bona fide
purchasers and encumbrancers for value.

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Will § 38

CHAPTER 4. APPOINTMENT OF PERSONAL REPRESENTATIVE

Article 1. General Provisions

§ 8400, Appointment necessary

8400. <{a) A person has no power to administer the estate until
the person is appointed personal representative and the appeintment
becomes effective. Appointment of a personazl representative becomes
effective when the person appeinted is issued letters.

(b) Subdivision {a) applies whether or not the person is named
executor in the decedent's will, except that a person named executor in
the decedent's will may, before the appointment 1s made cr becomes
effective, pay funeral expenses and take necessary measures for the
maintenance and preservation of the estate,

Comment , Sectlion 8400 restates former Section 400 without
substantive change. Letters may not be issued until the person
appointed takes the cath of office and gives any reguired hond. See
Section 8403 {ocath) and Article 5 {commencing with Section 8480)
{bond). It should be noted that a petitioner for appointment as
personal representative may deliver or deposit property of the decedent
in the petitioner's possession in a contrelled account. See Section
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8401. A person named executor in the will is under no duty to defend a
contest of the will wuntil appointment as executor. Section 8250
{ summcns}.

CROSS-REFERENCES
Appointment of public administrator § 7621
Definitions
Letters § 52
Person § 56
Personal representative § 58
Will § 88

§ 8401, Deposit in contreolled account

8401, {a) HNotwithstanding Section 8400, a petitioner for
appointment as personal representative may deliver money, securities,
or personal property in the petitioner's possession to a financial
institution, or allow a financial institution to retain money,
securities, and personal property already 1in its possession, for
deposit in an insured account in the financial institution.

(b) The petitioner shall obtain and file with the court a written
receipt including the sgreement of the financial institution that the
money, securities, or other personal property, including any earnings
thereon, shall not be allowed to be withdrawn except on order of the
court,

(c) In receiving and retaining money, securitles, or other
personal property under this =section, the finsncial institution Iis
protected to the same extent as though it had received the money,
securities, or other personal property from a person who had bheen
appointed personal representative.

Comment, Section 8401 restates the second paragraph of former
Sectlon 541.1 without substantive change. See also Section 2328
{guardianship and conservatorship).

CROSS-REFERENCES
Definitions
Financial institution § 40
Insured account in a financial institution § 46
Personal representative § 58
Security § 70
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8402 ualifi s

8402, (a) Notwithstanding any other provision of this chapter, a
person is not competent to act as personal representative in any of the
following circumstances:

{1) The person is under the age of majority.

(2) The person 1s incapable of executlng, or is otherwise unfit to
execute, the duties of the office.

(3) There are grounds for removal of the person from office under
Section 8502.

{4) The person is not a resident of the United States.

{(5) The person is a surviving partner of the decedent and an
interested person objects to the appointment.

(b} Paragraphs (4) and (5) of subdivision (a) do not apply to a
person named as executor or successcr executor in the decedent's will,

Comment, ©Paragraph (a){l) of Section 8402 restates a provision of
former Section 401 without substantive change, Paragraph (a)(2)
supersedes the remainder of former Sectlion 401.

Paragraph (a)(3) is new; it enables the court to deny appointment
of a personal representative if the personal representative would be
subject to removal, for example for a conflict of interest that 1s
sufficlent to require removal. This would reverse the result in cases
such as Estate o¢f Backer, 164 Cal. App. 3d 1159, 211 Cal. Rptr. 163
{1985).

Paragraph (a)(4) and subdivision ({b) restate former Section 420
without substantive change. Paragraph (a)(5) and subdivision (b)
restate former Section 421 without substantlve change. See Estate of
Faussen, 190 Cal. App. 34 1644 (1987).

For contest of appointment, see Section 8004,

CROSS-REFERENCES
Definitions
Interested person § 48
Person § 56
Personal representative § 58
wWill § 88

§ 8403, Oath

8403, (a) Before letters are issued, the personal representative
shall take and subscribe an oath to perform, according to law, the
duties of the office. The oath may be taken and dated on or after the
time the petition for appointment as personal representative is signed,
and may be filed with the clerk at any time after the petition is

granted.
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(b) The oath constitutes an acceptance of the office and shall be
attached to or endorsed on the letters.

Comment, Section 8403 restates former Section 540 but permits the
oath to be signed at the time the petition is signed. Cf. Adams v.
Sharp, 61 Cal. 2d 775, 394 P.2d 943, 40 Cal. Rptr. 225 (1964) {oath
taken out of state). The requirement of an cath may be satisfied by =
written affirmation. GCode Civ. Proc. § 2015.6.

CROSS~REFERENCES
Definitions
Letters § 52
Personal representative § 58

§ 8404. Statement of duties and liabilities

8404, (a) Before letters are issued, the personal representative,

other than a trust company, shall file an acknowledgment of receipt of
a statement of duties and liabilities of the office. The statement
shall be in substantially the form provided in subdivision (e¢) or, if
the Judicial Council prescribes the form of the statement, in the form
prescribed by the Judieclal Council. The court may by local rule
require the acknowledgment of recelpt to include the personal
representative's social security number and driver's license number, if
any, provided that the court ensures their confidentiality.

{b) The statement of duties and liabilities, whether in the form
provided in subdivisjion (b) or prescribed by the Judicial Council,
does not supersede the law on which the statement is based.

{c)

DUTIES AND LIABILITIES OF PERSONAL REPRESENRTATIVE

When you have been appointed a personal representative of an
estate by the court, you become an officer of the court and assume
certain duties and obligations. An attorney 1s best qualified to
advise you regarding these matters. ¥You should clearly understand the
following:

1. You must manage the estate assets with the care of a prudent
person dealing with someone else's property. This means you must be
cautious and you may not make any speculative investments. You may
deposit estate funds in Insured accounts in financial insitutions, but

you should consult with an attorney hefore making other investments,
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2. You must keep the money and property In this estate separate
from anyone else's, including your own., When you open a bank account
for the estate, the account name must indicate that it 1s an estate
account and not your personal account. Estate accounts, other than
checking accounts intended for ordinary administration expenses, nmust
earn interest. Never deposit estate funds in your personal account or
otherwise commingle them with anyone else's property. Securities in
the estate must also be held in a name that shows they are estate
property and not your personal property.

3. There are many restrictions on your authority to deal with
estate property. You should not spend any of the estate's money until
you have received permission from the court or 1if so advised by an
attorney. You may reimburse yourself for official court costs paid by
you to the County Clerk and for the premium on your bond. You may not
pay fees toc your attorney, if any, or to yourself without prior order
of the court. If you do not cbtain the court's permission when it is
required, you may be removed as personal representative, or you may
have to reimburse the estate from your own personal funds, or both.
You should consult with an attorney concerning the legal requirements
affecting sales, leases, mortgages, and investments of estate property.

4., You must attempt to locate and take possession of all the
decedent's property to be administered in the estate. You must arrange
to have a court-appointed referee determine the value of the property
unless this 1s waived by the court. (You, rather than the referee,
must determine the value of certain "cash items"; an attorney can
advise you as to this procedure.,) Within three months after your
appointment as personal representative you must file with the court an
inventory of all the assets in the estate and within six months you
must flle an appralsal of the assets. At the time you file the
inventory you must alse file a change of ownership statment with the
county recorder or asgsessor in each county where the decedent owned
real property at the time of death, as provided in Section 480 of the
California Revenue and Taxation Code.

5. You must mail notice of administration to each known creditor
of the decedent within four months after your appointment as personal

representative. If the decedent received MediCal assistance you must
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notify the State Director of Health Services within 90 days after
appointment.

6. You should determine that there is appropriate and adequate
insurance covering the assets and risks of the estate. Maintain the
insurance in force during the entire period of the administration.

7. You must keep complete and accurate records of each financial
transaction affecting the estate. You will have to prepare an account
of all money and property you have received, what you have spent, and
the date of each transaction. You must describe in detail what you
have left after the payment of expenses. Your account will he reviewed
by the court. Save your receipts because the court may ask to review
them. If you do not file your accounts as required, the court will
order you to do so. You may be removed as personal representative 1if
vou fail to comply.

This statement of duties and liabilities is a summary and is not a
complete statement ¢f the law. Your conduet as a personal
representative is governed by the law itself and not by this summary.

If you have an attorney, you should cooperate with the attorney at
all times. You and your attorney are responsible for completing the
estate administration as promptly as possible. When 1n doubt, contact
your attorney.

Gomment. Section 8404 1is new. It 1s drawn from general
instructions given to personal representatives by a number of courts.
The statement of duties and liabilitjes need not conform precisely to
the 1listing in this section, and may be more inclusive. If the
Judicial Council prescribes the form of the statement, the Judicial
Council form supersedes the form provided in this section. See Section
1001 (Judlcial Council and local court rules).

CROSS-REFERENCES
Definitions
Letters § 52
Personal representative § 58
Trust company § 83

§ 8405, Form of letters
8405, Letters shall be signed by the clerk under the seal of the

court and shall include;

{a) The county from which the letters are issued,
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(b} The name of the person appointed as personal representative
and whether the personal representative is an executor, administrator,
administrator with the will annexed, or special administrator.

(c) A notation whether the personal representative is authorized
to act under the Independent Administration of Estates Act, and whether
the authority includes or excludes sale, exchange, or granting an
option to purchase real property under the Act.

Comment, Section 8405 supersedes former Sections 500, 501, and
502. The Judicial Council may prescribe the form of letters., Section
7201.

CROSS-REFERENGES
Appointment of public administrator § 7621
Definitions
Letters § 52
Perscn § 56
Personal representative § 58
Real property § 638

§ 8406. Effect of reversal of appointment of perscnal representative
8406, If an order appointing a personal representative is
reversed on appeal for error, the person appeinted is not liable for
any otherwise proper act done in good faith before the reversal 1if
entered into with a third person dealing in good faith and for value.

Comment, Section 8406 replaces former Section 1298 and parallels
Section 8272 (revocation). Section 8406 revises former Section 1298 by
making clear that it is intended to protect third persons. See Estate
of Gibson, 233 Cal. 4App. 24 125, 130, 43 GCal. Rptr. 302 (1965)
(interpreting the predecessor of former Section 1298). This provision
does mot apply where the appointment of the personal representative is
reversed for lack of jurisdiction. See Estate of Schwartz, 87 Cal.
App. 2d 569, 573, 197 P.2d 223 (1948). The reference in former Section
1268 to the time of qualification of the personal representative has
been replaced by the reference to the time letters are issued. See
Section 8400{a) (appointment of personal representative effective on
igsuance of letters).

CROSS-REFERENCES
Definition
Letters § 52
Personal representative § 58

—30~



Article 2, Executors

§ 8420, BRight to appointment as executor

8420. The person named as executor in the decedent’'s will has the
right to appointment as personal representative.

Comment., Section 8420 is an express statement of the concept that
the named executor has first priority for appointment as personal
representative, GCf, former Section 407. Section 8420 does not apply
if the person named 1s not gualified for appointment under Section B402
{qualifications) or has walved the right to appointment.

CROSS-REFERENCES
Definitions
Ferson § 56
Personal representative § 58
Will § 88

§ 8421, Executor not specifically named

8421, If a person is not named as executor in a will but it
appears by the terms of the will that the testator intended tc commit
the execution of the will and the administration of the estate to the
person, the person 1=  entitled to appointment as personal
representative in the same manner as if named as executor.

Comment, Section 8421 restates former Section 402 without

substantive change.

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Will § &8

§ 8422, Power to designate executor
8422, (a) The testator may by will confer on a person the power

to designate an executor or coeXecutor, or Successor executor or
coexecutor. The will may provide that the persons so designated may
serve without bond,

{(b) A designation shall be in writing and filed with the court,
Unless the will provides otherwise, if there are two or more holders of
the power to designate, the designation shall be unanimous, unless one
of the holders of the power is unable or unwilling to act, In which

case the remaining holder or holders may exercise the power,
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{c) Except as provided in this section, an executor does not have
authority to name a coexecutor, or a successor executor or coexecutor,

Comment, Section 8422 restates former Section 403 without
substantive change. Cf. Section 10 (singular and plural). An executor
designated under this section must be appointed by the court. See
Section 8400 {(appointment necessary).

GROSS5-REFERENCES
Definitions
Person § 56
Will § 88

§ 8423, Syccessor trust company as executor

8423, If the executor named in the will is a trust company that
has sold its business and assets to, has consolidated or merged with,
or is in any mamner provided by law succeeded by, another trust
company, the court may, and to the extent required by the Banking Law,
Division 1 (commencing with Section 99) of the Financial Code, shall,
appoint the successor trust company as executor.

Comment. Section 8423 restates former Section 404 without
substantive change. A trust company is an entity that has qualified to
engage in and conduct a trust business in this state. A trust company
may act as an executor. See Sections 83, 300; Fin. Code § 1580.

CROSS-REFERENCES
Definitions
Trust company § 83
Will § 88

§ 8424, Minor named as executor

8424, (a) If a person named as executor is under the age of
majority and there is another person named as executor, the other
person may be appointed and may administer the estate until the
majority of the minor, who may then be appointed as coexecutor,

(b) If a person named as executor is under the age of majority and
there is no other person named as executor, ancther person may be
appointed as personal representative, but the court may revoke the
appeintment on the majority of the minor, who may then be appointed as
executor.

Comment., Sectlion 8424 restates without substantive change the
portion of former Sectlon 405 that related to a minor named as
executor. The court may exercise its discretion under this sectiom.
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CROSS--REFERENCES
Definitions

Person § 56
Personal representative § 58

§ 8425, When fewer than all executors appeinted

8425, If the court does not appoint all the persons named in the
will as executors, those appointed have the same authority to act in
every respect as all would have if appointed.

Comment, Section 8425 restates former Section 408 without

substantive change.

CROSS—-REFERENCES
Definitions
Person § 56
Will § 88

Article 3. Administrators With the Will Annexed

§ 8440, Appointment

8440, An administrator with the will amnexed shall be appointed
as personal representative if no executor is named in the will or if
the sole executor or all the executors named in the will have waived
the right to appointment or are for any reason unwilling or unable to
act.

Comment, Section 8440 supersedes former Section 406. A perseon
named as an executor may be unwilling or wunable to act because the
person 1is dead or incompetent, renounces or fails to petition for
appointment, fails to appear and gualify, or dies or is removed from
cffice after appointment and before the completion of administration.

No executor of a deceased executor is, as such, authorized to
administer the estate of the first testator. Seection 8522 (vacancy
where no personal representatives remaln). However, the deceased
executor may have the power to designate a successor executor. See
Section 8422 (power to designate executor). And the executor of the
deceased executor may qualify Iindependently for appointment as an
administrator with the will annexed under this section.

CROSS-REFERENCES
Definitions
Personal representative § 58
Will § 88
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§ 8441. Priority for appointment

8441, {a) Except as provided in subdivision (b), persons and
their nominees are entitled to appointment as administrator with the
will annexed in the same order of prlority as for appointment of an
administrator,

(b) A person who takes under the will has priority over a perscn
who does not. A person who takes more than 50 percent of the value of
the estate under the will or the person's nominee, or the nominee of
several persons who together take more than 50 percent of the value of
the estate under the will, has priority over other persons who take
under the will,

Comment . Section 8441 restates without substantive change the
second sentence and supersedes the third sentence of former Section
409, Subdivision (b} gives priority to devisees, who need not be
entitled to succeed to all or part of the estate under the law of
succession in order to have priority. The express references to
nominees are new.

CROSS—-REFERENCES
Definiticns
Person § 56
Will § 88

§ 8442, Authority of administrator with the will annexed

8442. (a) Subject to subdivision (b), an administrator with the
will annexed has the same authority over the decedent's estate as an
executor named in the will would have.

(b) If the will confers a discretionary power or authority on an
executor that is not conferred by law snd the will does not extend the
power or authority to other personal representatives, the power or
authority shall not be deemed to be conferred on an administrator with
the will annexed, but the court in its discretion may authorize the
exercise of the power or authority,

Comment, Section 8442 restates the first sentence of former
Section 409, with the addition of court discretion to permit exercise
of a discretionary power or authority. The acts of the administrator
with the will annexed are as effectual for all purposes as the acts of
an executor would be,

CROSS-REFERENCES

Definitions
wWill § 88
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Article 4, Administrators

§ 8460. Appointment of administrator

8460. (a) If the decedent dies intestate, the court shall appoint
an administrator as personal representative.

(b} The court may appoint one or more persons as administrator.

Comment. Sectlon 8460 restates the introductory portion of former
Section 422({a) without substantive change.

CROSS~REFERENCES
Definitions
Person § 56
Personal representative § 58

§ 8461, Pricrity for appeointment

8461, Subject to the provisions of this article, the following
persons are entitled to appointment as administrator in the following
order of priority:

{(a) Surviving spouse.

(b) Children.

(¢) Grandchildren.

{d) Other issue.

{e) Parents.

{f) Brothers and sisters,

{g) Grandparents.

{(h) Issue of grandparents.

(1) Children of a predeceased spouse.

(J) Other next of kinm.

(k) Relatives of a predeceased spouse.

{1) Conservator or guardian of the estate of the decedent acting
in that capacity at the time of death,.

{m) Public administrator,

{n) Creditors.

(o) Any other persom.

Comment, Section B461l restates subdivision (a) of former Section
422, with the addition of subdivisions (d), (g), ¢h), and (i) to
reflect changes in the law governing intestate succession, 8See Section
6402. The general order of priority prescribed in Section 8461 is
subject to limitation in the succeeding sections of this article. See,
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e.g., Sections 8462 (priority of relatives), 8463 (estranged spouse).
A persen appointed must be legally competent. Section 8401
(gqualifications).

CROSS-REFERENCES

Definitions

Child § 26

Issue § S0

Parent § 54

Person § 56

Predeceased spouse § 59

Surviving spouse § 78

§ 8462, Priority of relatives

8462. The surviving spouse of the decedent, a relative of the
decedent, or a relative of a predeceased spouse of the decedent, has
priority under Section 8461 only if one of the following conditions is
satisfied:

{a)} The surviving spouse or relative is entitled to succeed to all
or part of the estate.

(b) The surviving spouse or relative either takes under the will
of, or is entitled to succeed to all or part of the estate of, another
deceased person who is entitled to succeed to all or part of the estate
of the decedent.

Comment, Section 8462 restates former Section 422 with the
addition of language recognlzing the priority of relatives of a
predeceased spouse and the expansion of subdivision (b) to include any
relative of the decedent who satisfies the prescribed conditions.

GROSS-REFERENCES
Definitions
Predeceased spouse § 59
Surviving spouse § 78
wWill § 88

846 Surviving spouse
8463. If the surviving spouse 1is a party to an action for
separate maintenance, annulment, or dissolution of the marriage of the
decedent and the surviving spouse, and was living apart from the
decedent on the date of the decedent's death, the surviving spouse has
priority next after brothers and sisters and not the pricrity
prescribed in Section 8461.
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Comment , Section 8463 supersedes subdivision (a)(6) and the
second paragraph of subdivision (a)(1) of former Section 422. There is
an inherent conflict of interest between the surviving spouse and other
heirs of the decedent in the situation described in this section.

CROSS~REFERENCES

Definitions
Surviving spouse § 78

§ 8464, Minors and incompetent persons

8464, If a person otherwise entitled to appointment as
administrator iIs a person under the age of majority or a person for
whom a guardian or conservator of the estate has been appointed, the
court 1in 1ts discretion may appoint the guardian or conservator or
another person entitled to appeointment.

Comment ., Section 8464 restates former Section 426 without
substantive change.

CROSS5-REFERENCES
Definitions
Person § 56

§ B465, Nominee of person entlitled to appointment

B8465. {a) The court may appoint as administrator a person
nominated by a person otherwise entitled to appeintment or by the
guardian or conservator of the estate of a perscn otherwise entitled to
appointment., The nomination shall he made iIn writing and filed with
the court.

(h) If a person making a nomination for appointment of an
administrator is the surviving spouse, child, grandchild, other issue,
parent, brother or sister, or grandparent of the decedent, the nominee
has priority next after those in the class of the person making the
nomination,

{e¢) If a person making a nomination for appolintment of an
administrator is other than a person described in subdivision (b), the
court in its discretion may appeint either the nominee or a perscn of a
class lower in priority to that of the person making the nomination,
but other persons of the class of the person making the nomination have

priority over the nominee,
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Comment , Section 8465 restates without substantive change
provisions found in former Sections 409 and 423 and a portion of
subdivision (a)(1l) of former Section 422, '"Grandparent"” and "issue"
have been added to subdivision (b) consistent with Section 8461. The
nominee is not entitled to appointment unless legally competent.
Section 8401 (qualifications),

CROSS-REFERENCES
Definitions
Child § 26
Issue § 50
Parent § 54
Person § 56
Surviving spouse § 78§

§ 8466, Priority of creditor

8466. If a creditor claims appointment as administrator, the
court in its discretion may deny the appointment and appoint another
persomn,

Comment. Section 8466 restates the last portion of former Section
425 but omits the requirement that there be a request of another
creditor before the court may appeint another person. Any person
appointed under this section must be legally competent, Section 2401
(qualifications).

CROSS-REFERENCES
Definitions
Person § 56

467. Equal priorit
8467, If several persons have equal priority for appointment as
administrator, the court may appcint one or more of them, or if such
persons &are unable to agree, the court may appeint the public
administrator or a disinterested person in the same or the next lower
clags of priority as the persons who are unable to agree.

Comment, Section 8467 restates the first portion of former
Section 425, with the addition of authority to appoint the public
administrator or a disinterested person where there 1is a conflict
between persons of equal priority.

CROSS~REFERENCES

Definitions
Person § 56
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§ 8468, Administration by any competent person
8468. If perscns having priority fail to claim appointment as

administrator, the court may appoint any person who claims appointment.

Comment, Section 8468 restates former Sectlion 427 without
suhstantive change. A person appolinted under this section must be
legally competent. Section B401 (gqualifications).

CROSS-REFERENCES
Definitions
Person § 56

Article 5, Bond

§ 8480. Bond required

8430. (a) Except as otherwise provided by statute, every perscn
appointed as personal representative shall, before letters are issued,
give a bond approved by the court. If two or more persons are
appointed, the court may require either a separate bond from each or a
Joint and several bond.

{b) The bond shall be for the benefit of interested persons and
shall be conditioned on the personal representative's faithful
execution of the duties of the office according to law.

(c) If the person appointed as personal representative fails to
give the required bond, letters shall not be issued. If the perscn
appointed as personal representative fails to give a new, additiomal,
or supplemental bond, or to substitute a sufficient surety, under court
order, the person may be removed from office,

Comment. Subdivisions (a) and (b) of Section 8480 restate without
substantive change former Section 410, the first sentence of
subdivision (a) of former Section 541, and former Section 544.
Subdivision (c) continues the effect of a portion of former Section
549; 1t 1s a special application of Code of Civil Procedure Section
996.010. For statutory exceptions to the bond requirement, see
Sections 301 (bond of trust company) and 8481 (waiver of bond).

CROSS~REFERENCES
Appointment of public administrator § 7621
Definitions
Interested person § 48
Letters § 52
Person § 56
Personal representative § 58
Judge in chambers may approve bond, Code Civ. Proc. § 166
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§ 8481, Waiver of bond

8481. (a) A bond is not required in either of the following cases:

{1) The will waives the requirement of a bond.

(2} All heneficiaries waive in writing the requirement of a bond
and the written walvers are attached to the petition for appointment of
a personal representative. This paragraph does not apply if the will
requires a bond.

(b} Notwithstanding the waiver of a bond by a will or by all the
beneficiaries, on petition of any interested person or on 1its own
motion the court may for good cause reguire that a bond be given,

either before or after issuance of letters.

Comment, Subdivision (&)(1) of Section 8481 restates without
substantive change portions of former Section 462(c) and former Section
541¢(a). Subdivision (a){2) restates subdivision (b) of former Section
541 without substantive <change. Subdivision (b) restates former
Section 543 without substantive change. For provisions on reduction or
increase of the amount of the bond, =see Code Civ. Proc.
§§ 996.010-996.030 (insufficlent and excessive bonds).

CROSS-REFERENCES

Definitions

Beneficiary § 24

Interested person § 48

Letters § 52

Personal representative § 58

will § 88
Verification required § 1021

§ 8482, Amount of bond
8482, {a) The court in its discretion may fix the amount of the

bond, including a fixed minimum amount, but the amount of the bond
shall be not more than the sum of:

(1) The estimated wvalue of the personal property.

{2) The probable annual greoss income of the estate.

{3) If independent administration 1s granted as to real property,
the estimated wvalue of the decedent's interest in the real property.

(b) If the bond is given by personal sureties, the amount of the
bond shall be twice the amount fixed by the court under subdivision (a).
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{c) Before confirming a sale of real property the court shall
require such additional bond as may be proper, not exceeding the
maximum reguirements of this section, treating the expected proceeds of
the sale as personal property.

Comment, Subdivision (a) of Section 8482 supersedes the last
sentence of former Section 541{a), making explicit the authority of the
court to impose a fixed minimum bond. Subdivision (b) supersedes
former Sectlon 542,

CROSS-REFERENGES
Definitions
Personal property § 57
Real property § 68

§ 8483. BReduction of bond by deposit of agsets

8483. (a) This section applies where property in the estate has
been deposited in an insured account in & financial institution on
condition that the property, including any earnings thereon, will not
be withdrawn except on authorization of the court.

(b) In a proceeding to determine the amount of the bond of the
personal representative (whether at the time of appointment or
subsequently), on production of a receipt showing the deposit of
property in the estate in the manner described in subdivision (a), the
court may order that the property shall not be withdrawn except on
authorization of the court and may, 1n its discretion, do either of the
following:

{1) Exclude the property in determining the amount of the reguired
bond or reduce the amount of the bond to an amount the court determines
is reasonable,.

{2) If a bond has already been given or the amount fized, reduce
the amount to an amcunt the court determines is reascnable.

Comment. Section 8483 restates the first paragraph of former
Section 541.1 without substantive change. See also Section 2328
(guardianship and conservatorship). TFor authority of a petitioner for
appointment as personal representative to make a deposit described in
this section, see Section 8401.

CROSS-REFERENCES
Definitions
Insured account 1n a financial institution § 46
Personal representative § 58
Property § 62
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§ 8484, TExcessive bond

8484. If a personal representative petitions to have the amount
of the bond reduced, the petition shall include an affidavit setting
forth the condition of the estate and notice of hearing shall be given
as provided in Section 1220.

Comment ., Section 8484 restates former Section 553.3 without
substantive change.

CROSS-REFERENCES
Definitions
Personal representative § 58

§ B485. Substitution or release of sureties

8485, A personal representative who petitions for substitution or
release of a surety shall flle with the petition an account as required
by Section 921. The court shall not order a substitution or release
unless the account is approved.

Comment. Section 8485 restates former Section 553.5 without
substantive change. A copy of the petition and a notice of hearing
must be served on the surety. Code Civ. Proc. § 996.110{c).

CROSS-REFERENRCES
Definitions
Personal representative § 58

§ 8486, Cost of bond

8486. The perscnal representative shall be allowed the reasonable

cost of the bond for every year it remains in force.

Comment, Section 8486 supersedes former Section 541.5. Unlike
the former provision, Section 8486 does not prescribe a fixed or
maximum amount, but leaves the reasonableness of the amount to be
determined by market forces,

CROSS-REFERENCES

Definitions
Personal representative § 58

§ 8487, Law poverning bond

8487. The provisions of the Bond and Undertaking Law, Chapter 2
(commencing with Section 995.010) of Title 14 of Part 2 of the Code of
Civil Procedure, apply to a bond given under to this division, except

to the extent this division 13 inconsistent.
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Comment. Section 8487 is a specific application of existing law.
See Code Giv., Proc. § 995.020 (application of Bond and Undertaking Law).

§ 8488. Limitation as to sureties on bond

8488. No action may be maintained against the sureties on the
bond of the personal representative unless commenced not later than
four years after the discharge of the personal representative.

Comment. Section 8488 1s new. It 1s comparable to Section 2333
{guardianship and conservatcrship law).

CROSS-REFERENCES
Definitions
Personal representative § 58

Article 6, Removal from Office

§ 8500. Procedure for removal

8500. <(a) Any interested person may petition for removal of the
personal representative from office. A petition for removal may be
combined with a petition for appointment of a successor personzl
representative under Article 7 {commencing with Section 8520). The
petition shall state facts showing cause for removal.

(b) On a petition for removal, or if the court otherwise has
reason to believe from the court's own knowledge or from other credible
information, whether on the settlement of an account or otherwise, that
there are grounds for removal, the court shall issue a citation to the
personal representative to appear and show cause why the personal
representative should not be removed. The court may suspend the powers
of the personal representative and may make such orders as are
necessary to deal with the property pending the hearing.

(c) Any iInterested person may appear at the hearing and file a
written declaration showing that the personal representative should be
removed or retained. The personal representative may demur to or
answer the declaration. The court may compel the attendance of the
personal representative and may compel the personal representative to
answer questions, on oath, concerning the administration of the
estate. Failure to attend or answer is cause for removal of the

persconal representative from office.
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{d) The issues ghall be heard and determined by the court. If the
court Is satisfied from the evidence that the citation has been duly
served and cause for removal exists, the court shall remove the
perscnal representative from office.

Comment, Section 8500 supersedes portions of former Section 451,
Subdivision (b) restates portions of the first sgentence of former
Section 521 without substantive change. Subdivision {¢) restates
former Sections 522 and 523 without substantive change. The court may
enforce 1ts orders by any proper means, including contempt. Section
7050 (Jjurisdiction and authority of court or judge).

GROSS-REFERENCES
Citation §§ 1240-1242
Definitions
Interested person § 48
Personal representative § 58
Person § 56

§ 8501. Revocation of letters

8501, On removal of a personal representative from office, the
court shall revoke any letters issued to the personal representative,
and the authority of the personal representative ceases.

Comment. Section 8501 generalizes a provision found in former
Section 549,

CROSS-REFERENCES
Definitions
Letters § 52
Personal representative § 58

§ 8502, Grounds for removal

8502, A personal representative may be removed from office for
any of the following causes:

{a) The personal representative has wasted, embezzled, mismanaged,
or committed a fraud on the esatate, or is about to do so.

{b) The personal representative 1s incapable of properly executing
the duties of the office or is otherwise not qualified for appointment
as personal representative.

(c) The personal representative has wrongfully neglected the
estate, or has long neglected to perform any act as personal

representative,

~&4—



{d) Removal is otherwise necessary for protection of the estate or
interested perscns.
(e) Any other cause provided by statute,

Comment, Section 8502 restates former Secticn 524 and portions of
the first sentence of former Section 521, except that permanent removal
from the state is not continued as a ground for dismissal. See Article
9 (commencing with Section 8570) (nonresident personal
representative). A conflict of interest may be ground for removal
under subdivision (d); it should be noted, however, that not every
conflict necessarily requires removal for protection of the estate,
depending on the circumstances of the particular case. Other causes
for removal are provided in this article and elsewhere by statute,
See, e.g., Sections 8480 (bond required), 8577 (failure of nonresident
personal representative to comply with Section 8573), 8500 (failure to
attend and answer).

CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58

Removal at request of person with higher priorit

8503. (a) Subject to subdivision (b), an administrator may be
removed from office on the petition of the surviving spouse or =a
relative of the decedent entitled to succeed to all or part of the
estate, or the nominee of the surviving spouse or relative, if such
person is higher in priority than the administrator.

{b) The court in its dlscretion may refuse to grant the petition:

(1) Where the petition 1s by a person or the nominee of a person
who had actual notice of the proceeding in which the administrator was
appointed and an opportunity to contest the appointment.

{2) Where to do so would be contrary to the sound administration
of the estate,

Comment, Subdivision (a) of Section 8503 superszedes former
Sections 450 and 452. Subdivision (b){1l}) restates former Section 453
without substantive change. Subdivision (b){(2) is new; it is intended
to cover the gituation, for example, where administration is nearly
complete or has otherwise progressed to a point where replacement of
the administrator would be inappropriate,. A petition under this
gsection should be accompanied by a petition for appointment of =a
successor who has  Thigher priority than the existing personal
representative,

CROSS-~-REFERENCES
Definitions
Surviving spouse § 78
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§ 8504. Subseguent probate of will

8504, (a) After appointment of an administrator om the ground of
intestacy, the personal representative shall be removed from office on
the later admission to probate of a will.

(b) After appointment of an executor or administrater with the
will annexed, the personal representative shall be removed from office
on admission to probate of a later will.

Comment, Section 8504 restates the first portion of the first
sentence of former Section 510 without substantive change. Cf. Section
8226 (effect of admission of will to probate).

CROSS--REFERENCES
Definitions
Personal representative § 58
wWill § 88

§ 8505, Contempt

8505. (a) A personal representative may be removed from office 1f

the personal representative 1s found In contempt for disohbeying an
order of the court,

{(b) FRotwithstanding any other provision of this article, a
personal representative may be removed from office under this section
by a court order reciting the facts and without further showing or
notice.

Comment. Section 8505 restates former Section 526, omitting the
requirement of 30 days custody. See also Sections 8501 {revocation of
letters) and 8524 (successor persgonal representative).

CROSS-REFERENCES
Definitions
Personal representative § 58

Article 7., Changes in Administration

852 Vacancy in office
8520. A vacancy occcurs in the office of a personal representative
who resigns, dies, or ls removed from office under Article &
{commencing with Section 8500), or whose authority is otherwise

terminated.
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Comment . Section 8520 generalizes provisions found in wvarious
parts of former law. A personal representative who resigns is not
excused from 1liability until accounts are settled and property is
delivered to the successcr. Section 8525(b) (effect of vacancy).

GROSS5--REFERENCES

Definitions
Persconal representative § 58

§ 8521. Vacancy where other personal representatives remain

8521. (a) Unless the will provides otherwise or the court in its
discretion orders otherwise, if a wvacancy occurs in the office of fewer
than all personal representatives, the remalning personal
representatives shall complete the administration of the estate.

(b} The court, on the filing of a petition alleging that a vacancy
has occurred in the office of fewer than all persenal representatives,
may order the clerk to dissue appropriate amended letters to the
remalning personal representatives.

Comment, Section 8521 restates former Section 511 without

substantive change.

CROSS~REFERENCES
Definitions
Letterg § 52
Will § 88
Verification required § 1284

§ 8522, Vacancy where ho personal representatives remain

8522. {a) If a vacancy occurs in the office of a personal
representative and there are no other perschal representatives, the
court shall appoint & successor personal representative,

{b) Appointment of a successor personal representative shall be
made on petition and service of notice on interested perscns in the
manner provided in Article 2 (commencing with Section 8110) of Chapter
2, and shall be subject to the same priority as for an original
appointment of a personal representative., The personal representative
of a deceased personal representative Is not, as such, entitled to
appointment as successor perscnal representative.

Comment. Section 8522 restates former Section 512 and a portion
of former Section 451 without substantive change, and generalizes the
first sentence of former Section 406.
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CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58

§ 8523, Interim protection of estate

8523. The court may make orders that are necessary to deal with

the property between the time a wvacancy occurs in the office of
personal representative and appointment of a successor. Such orders
may include appointment of & special administrator.

Comment., Section 8523 supersedes the second sentence of former
Section 520,

GCROSS~REFERENCES
Definitions
Property § 62

224 Successor personal representative

8524, (a) A successor personal representative is entitled to
demand, sue for, recover and collect all the property of the decedent
remaining unadministered, and masy prosecute to final judgment any suit
commenced by the former personal representative before the vacancy.

(b} No notice, process, or claim given to or served on the former
personal representative need be given to or served on the successor in
order to preserve any position or right the person giving the notice or
filing the claim may thereby have obtalned or preserved with reference
to the former perscnal representative,

{c) Except as provided in subdivision (b) of Section 8442
(authority of administrator with will anmnexed) or as otherwise ordered
by the court, the successcr personal representative has the powers and
duties In respect to the continued administration that the former
personal representative would have had.

Comment., Subdivision (a) of Section 8524 restates and broadens
the application of a portion of former Section 466 and the second
sentence of former Section 510. Subdivisions (b) and {c) are drawn
from Section 3-613 of the Uniform Probate Code,

CROSS-REFERENCES
Definitions
Person § 56
Personal representative § 58
Property § 62
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§ 8525, Effect of vacancy

8525, {(a) The acts of the personal representative hefore a
vacancy occurs are valid to the same extent as if no vacancy had later
occurred.

{b) The 1liability of a personal representative whose office is
vacant, or of the surety on the bond, is not discharged, released, or
affected by the vacancy or by appoeintment of a successor, but continues
until settlement of the accounts of the personal representative and
delivery of all the property to the successor personal representative
or other person appointed by the court to receive it. The personal
repregentative shall render an account of the administration within
such time as the court directs.

Comment, Subdivision {(a) of Section 8525 restates former Section
525 without substantive change. The first sentence of subdivision (b)
restates the third sentence of former Section 520 without substantive
change. The second sentence of subdivision (b) restates the last
portion of the first sentence of former Section 510 without substantive
change.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Artjecle 8., Specisl Administrators

§ 8540. Grounds for appointment
8540, (a} If the cilrcumstances of the estate require the
immediate appointment of a personal representative, the court may
appoint a special administrator to exercise such powers as may be
appropriate under the circumstances for the preservation of the estate,
{b) The appointment may he for a sgpecified term, to perform
particular acts, or on such other terms as the court may direct.

Comment, Subdivision (&) of Section 8540 supersedes the first
clause of former Section 460 and generalizes provisions of former
Sectlons 465 and 520. Under subdivision (a), grounds for appoeintment
of a speclal administrator would include situations where (1) no
application is made for appointment of a personal representative, (2)
there is delay in appointment of a personal representative, (3) a
sufficient bond is not given as required by statute or Jletters are
otherwise granted irregularly, (4) the personal representative dies,
resigns, or is suspended or removed from office, (5) an appeal is taken
from an order revoking probate of a will, (6) there is a will contest
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pending, (7) appointment is necessary to maintain a lawsuit on the
decedent's cause of action, or where (8) for any other cause the
personal representative is unable to act. Appeointment may be made on
the court's own motion or on petition of an interested person.

Subdivision (b) is drawn from Section 3-617 of the Uniform Probate
Code. See also Section 8544 (speclial powers, duties, and obligations).

A Jjudge may appoint a special administrater in chambers. Code
Civ. Proc. § 166 (actions in chambers). The public administrator may
serve a8 special administrator. Sectlion 8541,

CROSS-REFERENCES
Actions in chambers § 706l
Definitions
Personal representative § 58

41. Procedure for appointment

8541, (a) Appointment of a special administrater may be made at
any time without notice or on such notice to Interested persons as the
court deems reasonable.

{(b) In making the appeointment, the court shall ordinarily give
preference to the ©person entitled to appointment as personal
representative. The court may appoint the public administrator.

{c) In the case of an appointment tc perform & particular act,
request for approval of the act may be included in the petition for
appointment, and approval may be made on the same notice and at the
same time as the appointment.

{d) The appointment of a special administrator is not appealable.
The court may act, 1f necessary, to remedy any etrrors made in the
appointment.

Comment., Section 8541 restates former Section 461 and the last
clause of former Section 460, with the addition of subdivision {c) and
the last sentence of subdivision (d). The public administrator may no
longer be directed by the court to "take charge™ of the estate but may
be appointed as special administrator. Appointment of a special
administrator may be made by the judge in chambers. GCode Civ. Proc. §
166 {actions in chambers).

CROSS-REFERENGCES
Definitions
Interested person § 48
Perscn § 56
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§ 8542. Issuance of letters

8542, (a) The «clerk shall 1issue letters to the special
administrator after both of the fellowing conditions are satisfied:

(1) The special administrator gives such bond as may be required
by the court under Section 8480.

{2) The special administrator takes the usual oath indorsed on the
letters.

{b) Subdivision (a) does not apply to the public administrator.

{c) The letters of a speclal administrator appointed to perform a
particular act shall include a notation of the particular act the
special administrator was appointed to perform.

Comment . Subdivisions (a) and (b) of Section 8542 restate
subdivisions {(a) and (b} of former Section 462 without substantive
change. The bond must be conditioned that the special administrator
will faithfully execute the duties of the office according to law.
Section 8480 (bond required). The Jjudge may approve the bond in
chambers. Code Civ, Proc. § 166 (actions in chambers).

Subdivision (b) is new.

CROSS-REFERENCES
Definitions
Letters § 52

8543. Waiver of bond
8543, If the will waives the requirement of a bond for the
executor and the person named as executor in the will is appointed
special administrator, the court shall, subject to Section 8481, direct
that no bond be given.

Comment. Section 8543 restates a portion of subdivision (c) of
former Section 462 without substantive change. For additicnal
provisions on walver of the bond of a special administrater, see
Section 8481 (waiver of bond).

CROSS-REFERENCES
Definitions
Person § 56
Will § 88

§ 8544, Special powers, duties, and obligations

8544, {a) Except to the extent the order appointing a special
administrator preacribes terms, the speclal administratoer has the power

to do all of the following:
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{1) Take possession of all of the real and personal property of
the decedent and preserve it from damage, waste, and injury.

(2) Gollect all claims, rents, and other income belonging to the
eatate.

{3) Commence and maintain or defend suits and other legal
proceedings.

(4} S5ell perishable property.

(5) Borrow money, or lease, mortgage, or execute a deed of trust
on real property, in the same manner as an administrator. This power
may be exercised only by court order.

(6) Pay the Interest due on all or any part of an obligation
secured by a mortgage, lien, or deed of trust on property 1in the
estate, where there is danger that the holder of the security may
enforce or foreclese on the obligation and the property exceeds in
value the amount of the obligation. This power may be exercised only
by court order, made on petition of the special administrator or any
interested person, with such notice as the court deems proper, and
shall remain 1in effect until appointment of a successor personal
representative. The order may also direct that interest not yet
accrued be pald as it becomes due, and the order shall remain in effect
and cover the future interest unless and until for good cause gset aside
or modified by the court in the same manner as for the original order.

(7) Exercise other powers that are conferred by order of the court.

(b) Except where the powers, duties, and obligations of a general
personal representative are granted under Section 8545, the special
administrator is not 1liable to an action by a creditor on a c¢laim
against the decedent.

{e) A special administrator appointed to perform a particular act
has no duty to take any other action toc protect the estate.

Comment, Subdivisions (&) and (b) of Section 8544 restate former
Section 463 without substantive change and supersedes a portion of
former Section 460. Subdivision (a)(6) restates former Section 464,
with the addition of a provision that the crder remains in effect until
appointment of a successor. Among the cother powers that the court may
grant the special administrator is the power to disclaim.

Subdivision {¢) is new.
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CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58
Property § 62
Real property § 638

§ 8545. General powers, duties, and obligations

8545. ({a) HNotwithstanding Section 8544, the court may grant a
speclal administrator the same powers, duties, and obligations as a
general personal representative where to do so0 appears proper.
Notwithstanding Section 8541, if letters have not previously been
issued to a general personal representative, the grant shall be on the
same notice required under Section 8003 for appointment of a personal
representative.

{b) The court may require as a condition of the grant that the
speclal administrator give such additional bond as the court deenms
proper. From the time of approving and filing any required additiomnal
bond, the special administrator shall have the powers, duties, and
obligations of a general personal representative.

{e) If a grant Is made under this section, the letters shall
reclte that the special administrator has the powers, duties, and
obligations of a general personal representative.

Comment. Section 8545 supersedes former Section 465. Instances
where it might be proper to grant general powers, duties, and
obligations include situations where:

(1) The speclal administrator is appointed pending determination
of a will contest or pending an appeal from an order appeinting or
removing the personal representative.

(2) After appointment of the special administrator a will contest
is instituted.

(3) An appeal is taken from an order revoking probate of a will.

A special administrator with general powers has the power to make
distributions to the same extent as any other general administrator,
unless limited by the court. See, e.g., Estate of Buchman, 132 Cal.
App. 2d 81, 281 P.2d 608 (1955).

CROSS-REFERENCES
Definitions
Letters § 52
Personal representative § 58
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5§ 8546, Termination of authority

8546. {a) The powers of a special administrator cease on issuance
of letterzs to a general personal representative or as otherwise
directed by the court.

{b) The special administrator shall promptly deliver to the
general personal representative:

{1) All property in the posgession of the special administrator.
The court may authocrize the special administrator to complete 2 sale or
other transaction affecting property in the possession of the special
administrator.

{(2) A 1list of &all creditors' claims of whiech the special
administrator has knowledge. The list shall show the name and address
of each creditor, the amount of the claim, and what action has been
taken with respect to the claim. A copy of the list shall be filed in
the court.

(c) The special administrator shall render a verified account of
the proceedings in the same manner as & general personal representative
is required to do, If the same person acts as both special
administrator and general personal representative, the account of the
special administrator may be combined with the first account of the
general persconal representative.

Comment. Subdivisions (a) and (b) of Section 8546 restate former
Section 466, with the addition of language expressly permitting court
authorization of the special administrator to complete ongolng
transactions. The perscnal representative may prosecute to final
judgment any suit commenced by the special administrator. Section 8524
{successor personal representative). Subdivision (c) restates the
flrst sentence of former Section 487, with the addition of language
permitting a consolidated account where the special administrater and
general personal representative are the same person.

CROSS—-REFERENCES
Definitions
Letters § 52
Person § 56
Personal representative § 59
Property § 62
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§ 8547, Fees and commissions

8547. (a) Subject to the limitations of this section, the court
shall fix the commission and allowances of the special administrator
and the fees of the attorney of the special administrator.

{b) The commission and allowances of the special administrator
shall not be allowed until the close of administration, unless the
general personal representative joins in the petition for allowance of
the special administrator's commission and allowances or the court in
ita discretion so allows. The total commission paild and extra
allowances made to the speclal administrator and general personal
representative shall not, together, exceed the aums provided in this
division for commission and extra allowances for the services of a
personal representative. If the same person dces not act as bhoth
special administrator and general personal representative, the
commission and allowances shall be divided in such proportions ss the
court deems just or as may be agreed to by the special administrator
and general personal representative,

{c) The total fees paid to the attorneys both of the special
administrator and the general personal representative shall not,
together, exceed the sums provided in this division as compensation for
the ordinary and extracrdinary services of attorneys for personal
representatives. When the same attorney does not act for both the
special administrator and general personal representative, the fees
shall be divided between the attorneys in such proportions as the court
deems just or as agreed to by the attorneys.

(d) Fees of an attorney for extraordinary services to a special
administrator may be awarded in the same manner and subject to the same
standards as for extraordinary services to a general personal
representative, except that the award of fees to the attorney may be
made on settlement of the final account of the special administrator.

Comment, Subdivisionz (a)-(c¢) of Section 8547 restate former
Sections 467-468, with the addition of provisions limiting payment of
the special administrator until close of administration and recognizing
agreements of the special administrator, personal representative, and
attorneys as to division of fees and commissions. Subdivision (d)
supersedes former Section 469. See Section {extraordinary fees).
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CROSS-REFERENCES
Pefinitions
Personal representative § 59

Note. This section will be reviewed in connection with fees and

commissions, and the Comment expanded ¢o explain how the system of
awarding fees works.

Article 9, HNonresident Personal Representative

§ 8570. "Nonresident personal representative" defined
8570, As used 1n this article, "nonresident personal

representative” means a nonresident of the state appolnted as personal
representative, or a resldent of the state appointed as personal
representative who later removes from and resides without the state.
Comment, Section 8570 is new, It is intended as a drafting aid.
CROSS-REFERENCES

Definitions
Personal representative § 59

§ 8571. Bond of nonresident pergonal representative

8571. QNotwithstanding any other provision of this chapter and
notwithstanding a walver of a bond, the court in its discretion may
require a nonresident personal representative to give a bond an amount
determined by the court.

Comment. Sectlon 8571 iz new. It 1s a specific application of
subdivision (¢) of Section 8481 (waiver of bond).

CROSS-REFERENCES
Definitions
Nonresident personal representative § 38570

§ 8572, Secretary of State as attorney

8572. {a) Acceptance of appointment by a nonresident personal
representative is equivalent to and constitutes an irrevocable and
binding appointment by the nonresident personal representative of the
Secretary of State to be the attorney of the personal representative
for the purpose of this article. The appointment of the nonresident
personal representative also applies to any personal representative of

a deceased nonresident personal representative,
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{b) All lawful processes, and notices of motion under Section 385
of the Code of Civil Procedure, in an action or proceeding against the
nonresident persconal representative with respect to the estate or
founded on or arising cut of the acts or omissions of the nonresident
personal representative in that capacity may be served on the Secretary
of State as the attorney of the nonresident personal representative.

Comment . Section 8572 restates former Section 405.1 without
substantive change.

CROSS-REFERERCES
Definitions
Nonresident personal representative § 8570

§ 8573. Statement of address

8573. A nonreslident personal representative shall sign and file
with the court a statement of the permanent address of the nonresident
personal representative, If the permanent saddress is changed, the
nonresident personal representative shall promptly file in the same
manner a statement of the change of address,

Comment. Section 8573 restates former Section 405.2, with the
omission of the acknowledgment requirement.

CROSS-REFERENCES
Definitions
Nonresident personal representative § 8570

§ 8574, Manner of service

8574. ({a) Service of process or notice of a motion under Section
385 of the Code of Civil Procedure in any action or proceeding against
the nonresident personal representative shall be made by delivering to
and leaving with the Secretary of State two coples of the summons and
complaint or notice of motion and either of the following:

(1) A copy of the statement by the nonresident personal
representative under Section 8573,

{(2) If the nonresident personal representative has not filed a
statement under Section 8573, a copy of the letters issued to the
nonresident personal representative together with a written statement
signed by the party or attorney of the party seeking service that sets
forth an address for use by the Secretary of State.
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{b) The Secretary of State shall promptly mail by registered mail
one copy of the summons and complaint or notice of motion to the
nonresident personal representative at the address shown on the
statement delivered to the Secretary of State.

{c) Personal service of process, or notice of motion, on the
nonregident personal representative wherever found shall be the
equivalent of service as provided in this section,

Comment Section 8574 restates former Section 405.3 without
substantive change.

CROSS-REFERENCES
Definitions
Letters § 52
Nonresident personal representative § 8570

§ 8575, Proof of service
8575. Proof of compliance with Section 8574 shall be made in the

following manner:

(a) In the event of service by mall, by certificate of the
Secretary of State, under official seal, showing the mailing. The
certificate shall be filed with the court from which process issued,

{b) In the event of personal service outside the state, by the
return of any duly constituted public officer gqualified to serve like
process, or notice of motion, of and in the Jurisdiction where the
nonresident personal representative is found, showing the service to
have been made. The return shall be attached to the original summons,
or notice of motion, and filed with the court from which process issued.

Comment. Section 8575 restates former Section 405.4 without
substantive change.

CROSS—REFERERCES
Definitions
Nonresident personal representative § 8570

§ 8576. Effect of service

8576. (a) Except as provided in this section, service made under
Section 8574 has the same legal force and validity as if made
personally In this state,

{b) A nonresident personal representative served under Section
8574 may appear and answer the complaint within 30 days from the date

of service.
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{(c) FNotice of motion shall be served on a nonresident personal
representative under Section 8574 not less than 30 days before the date
of the hearing on the motion.

Comment , Section 8576 restates former Section 405.5 without
substantive change.

CROSS5-REFERENCES
Definitions
Nonresident personal representative § 8570

§ 8577, Noncompliance

8577. (a) Failure of a nonresident personal representative to
comply with Section 8573 is cause for removal from cffice.

{(b) HNothing in this section 1limits the liabhility of, or the
availabllity of any other remedy against, a nonresident personal
representative who 1s removed from office under this section.

Comment, Subdivision (a) of Section 8577 restates former Section
405.6 without substantive change. Subdivision (b) 1s new.

CROSS-REFERERCES
Definitions
Nonresident personal representative § 8570
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CONFORMING CHANGES

§ 2333 (amended). Action against sureties

2333. (a) In case of a breach of a condition of the bond, an

action may be brought against the sureties on the bond for the use and
benefit of the ward or conservatee or of any person interested in the
estate.

(b) Except as provided in subdivision (¢), no action may bde
maintained against the sureties on the bond unless commenced within
three four years from the discharge or removal of the guardian or
conservator or within &hree four years from the date the order
surcharging the guardian or conservator hecomes final, whichever is
later,

(c) If at the time of the discharge o¢r removal of the guardian or
conservator or when the order of surcharge becomes final any person
entitled to bring the action is under any legal disability to sue, such
person may commence the action within #hree four vyears after the
dlsability is remowved.

Comment. Section 2333 is amended for conformity with Section 8488
{personal representatives).

§ 9605 (added). Claims against personal representative
9605. Appointment of a person as personal representative does not
digcharge any claim the decedent has against the person.

Comment, Section 92605 restates portions of former Section 602
and extends the ©provisions from executors to all personal
representatives, See also Section 8801 (contents of inventory).

CROSS-REFERENRCES
Definitions
Person § 56
Perscnal representative § 58

§ 9514 (added), Suspension of powers of personal representative (added)
SEC. . Section 9614 1s added to the Probate Code to read:

9614, (a) On petition of an interested person, the court may
suspend the powers of the personal representative in whole or in part,
for a time, as to specific property or circumstances or as to specific

duties of the office, or may make any other order to secure proper
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performance of the duties of the personal representative, if it appears
to the court that the personal representative otherwise may take some
action that would jeopardize unreasonably the interest of the
petitioner. Persons with whom the personal representative may transact
business may be made parties.

(b) The matter shall be set for hearing within 10 days iumless the
parties agree otherwise. Notice as the court directs shall be given to
the personal representative and atterney of record, if any, and to any
other parties named in the petition.

{(c) The court may, in its discretion, if it determines that the
petition was brought unressonably and for the purpose of hindering the
personal representative in the performance of the dutles of the office,
assess attorney's fees against the petitioner and make the assessment a
charge against the interest of the petitioner.

Comment. Section 9614 supersedes former Sections 352 and 550. It
is drawn from Section 3-607 of the Uniform Probate GCode (1982), The
provision for assessment of attorney's fees 1is new. Section 9614
includes but is not limited to the situation where the personal
representative is appointed before or pending prcocbate of a will, or
under a previous will, or where there is litigation over the bond of
the personal representative and it is alleged that the estate is being
wasted.

CROSS~REFERERCES
Definitions
Interested person § 48
Person § 56
Personal representative § 59
Property § 62
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10/08/87

COMMENTS TC REPEALED SECTIORS

Article 2. Probate of Wills

§ 320 {repealed)
Comment, Former Section 320 is superseded by Section 8200 (filing
of will}.

§ 321 {repealed)

Comment, Former Section 321 is restated in Sections 8201 (order
for production of will), 7060 (authority of court or judge), and 7375
{enforcement of order).

§ 322 (repealed)

Comment, Former Section 322 is omitted., The section's major
effect was to enable a title insurer to provide insurance in the
occasional case in which title is insured in a purchaser from an heir
without requiring administration proceedings, the insurance being
predicated on the preoperty's small wvalue and satisfactory proof
{usuvally by affidavit) of heirship. 2 Bowman, Ogden's Revised
California Real Property Law, § 29.82 at p. 1498 (1975). For this
purpose, Sections 13200-13209 (affidavit procedure for real property of
small value) provide a more complete and detailed procedure.

323 (repealed
Comment ., Former Section 323 1is restated in Section 8000
{petition) without substantive change.

§ 324 (repealed)
Comment, Former Section 324 is restated In Section 8001 {(failure
of person named executor to petition) without substantive change.

§ 326 (repealed)

GComment, The first portion of former Section 326 is restated in
Section 8002 (contents of petition), which substitutes the address for
the residence of heirs and devisees and adds an express requirement
that a copy of the will be attached. The last portion 1ls restated in
Section 80056({b) (court order) without substantive change.

§ 327 (repealed)

Comment, Former Section 327 1s restated in Section 8003 (setting
and notlce of hearing), except that the 10 day minimum hearing peried
1s dincreased to 15 days and the petitioner rather than the clerk has
the duty of giving notice.

§ 328 (repealed}

Comment, The first sentence of the first paragraph of former
Section 328 1s restated in Sections 8110 (persons on whom notice
served), 7300 (service), and 7302 (mailing), with the addition of a
provision limiting service to known heirs. The second sentence is
restated in Section 8100 {form of notice).
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The second paragraph is restated in Sections 8111 (service on
Attorney General) and 7302 (mailing) without substantive change. The
third paragraph 1s generalized in Section 7302 (mailing).

§ 328.3 (repealed)

Comment, Former Section 328.3 is restated in Section 6104 (will
or revocation procured by duress, menace, fraud, or undue influence)
without substantive change.

§ 328.7 {repealed)
Comment. Former Section 328.7 1is restated in Section 6132
{eonditional will) without substantive change.

§ 329 (repealed)

Comment . The first two sentences of former Section 329 are
restated in Section 8220 (evidence of subscribing witness) without
substantive change. The third sentence is not continued because it is
unnecessary. See Comment to Section 8221 (proof where no subscribing
witness available). See also Evidence Code § 240 ("unavallable as
witness"), The fourth sentence is restated in Section 8221 (proof
vhere no subscribing witness avallable), with the exception of the
language relating to a writing "at the end" of the will, The
signatures of subscribing witnesses no longer must appear at the end.
Section 6110 (execution),

30 {(repealed

Gomment , The first two sentences of former Section 330 are
reatated i1in Sectlon 8202 (will detained outside California) without
substantive change. The last sentence is superseded by Section 8220
and provisions following governing proof of will.

§ 331 {repealed)
Comment, Former Section 331 is restated In Section 8222 (proof of
holographic will) without substantive change.

332 (repealed

Comment. The first sentence of former Section 332 is superseded
by Section 8225 (admission of will to probate). The second sentence is
superseded by Section 8002(b) (contents of petition).

333 (repealed

Comment, Subdivision {(a) of former Section 333 1s restated in
Section 8121 (publication of notice), but the posting provizsion is
omitted because it is no longer necessary.

The introductory portion of subdivision (b) is restated in Section
8123 (type size) without substantive change. The remainder of
subdivision (b) is restated in Section 8100 (form of notice), except
that reference to notice of the decedent’'s death is eliminated from the
caption and a reference to the decedent's will is added to the notice,

Subdivision (e) is restated in Sectlion 8124 (affidavit of
publication} without substantive change.

Subdivision {d) is not continued because it is no longer necessary.
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§ 334 (repealed)
Comment, Former Section 334 is restated in Section 8122 (good

faith compliance with publication requirement) without substantive
change.

Article 3. Lost or Destroved Wills

§ 351 (repealed)

Comment . The first two sentences of former Section 351 are
restated in Section $223 {proof of lost or destroyed will), except that
the requirement that the order admitting the will to probate be "set
forth at length in the minutes" is omitted. The last sentence 1is
restated and breoadened in Section 8224 (subsequent admissibility of
testimony).

352 (repealed
Comment . Former Section 352 1is superseded by Section 9614
{suspension of powers of personal representative).

Article 4. Foreign Wills

§ 350 (repealed)
Comment. [Disposed of in connection with nonresident decedents.]

36l {(repealed

Comment, [Disposed of in connection with nonresident decedents.]

§ 362 (repealed)

Comment. {Disposed of in connection with nonresident decedents.]

CHAPTER 2. CONTESTS OF WILLS

Article 1, Contests Before Probate

§ 370 (repealed)

Comment . The first portion of the first sentence of former
Section 370 is superseded by Sections 1043 {response or cbjection) and
8004 (opposition). The last portion of the first sentence is restated
in Section 8250 (summons), except that the citation is replaced with a
summens.

The second, third, and fourth sentences are restated in Section
8251 (responsive pleading), except that the time to answer after a
demurrer 1s overruled iIs not conditioned on receipt of written notice,

371 (repealed
Comment , Former Section 371 1is superseded by Section 8252
(trial), which does not continue the provision for jury trial.

§ 372 (repealed)

fomment. FPormer Section 372 is restated in Section 8253 (evidence
of execution), except that the limitation on production of witnesses
cutside the county is not continued. See also Section 7200 {(general
rules of practice govern) and Code Civ. Proc. § 198% {(compelling
attendance of witnesses).
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372 repealed
Comment., Former Section 372.5 is restated in Section 6112{d) and

extends it to the lawyer or other person who prepared the testator's
will,

§ 373 (repealed)

Comment , Former Section 373 1is superseded by Section 8254
{judgment). The provision for the special verdict of a Jjury 1is not
continued because it is nco longer necessary. See Section 8252 and
Comment thereto (jury trial not continued).

374 (repealed

Comment. Former Section 374 is restated and broadened in Section
8224 (subsequent admissibility of testimony).

Article 2, Contests After Probate

380 (repealed

Comment, Former Section 380 is restated in subdivision (a) of
Section 8270 (petition for revocation), but reference to some of the
specific grounds of opposition are omitted.

§ 381 {repealed}
Comment. Former Section 381 is superseded by Section 8271
{summons), which substitutes a summons for the citation.

§ 382 (repealed)

Comment, Former Section 382 is superseded by Section 8271(b)
{summons) and 8272 (revocation). The provision for a jury trial is
not continued. See Section 7204 (trial by jury).

383 (repealed

Comment, Former Section 383 is superseded by Section 1002 (costs).

§ 384 (repealed)

Comment, The first portion of former Section 384 is restated in
Section 8226(a) (effect of admission of will to probate) without
substantive change. The last portion is superseded by Section 8270(b)
{(petition for revocation).

§ 385 (repealed)

Comment, Former Section 385 is superseded by Section 8226(h)
{effect of admission of will to probate).

CHAPTER 3. APPOINTMENT QF EXECUTORS ARD OF
ADMINISTRATORS WITH THE WILL ARNEXED

400 (repealed

Comment. Former Section 400 is restated in Section 8400
(appointment necessary) without substantive change.

§ 401 (repealed)

Comment . Former Section 401 1s superseded by Section 8402
{qualifications).
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§ 402 (repealed)
Comment., Former Section 402 is restated in Section 8421 (executor
not specifically named) without substantive change.

403 (repealed
Comment. Former Section 403 1s restated in Section 8422 (power to
designate executor) without substantive change.

§ 404 (repealed)
Comment., Former Section 404 1is restated In Section 8423
{successor corporation as executor) without substantive change.

40 repealed
Comment, The portion of former Section 405 that related to a
minor named as executor is restated in Section 8424 (minor named as
executor) without substantive change, The portion relating to a person
absent from the state is not continued, See Section 8570 et seq.
{nonresident personal representative).

A405,1 (repealed

Comment, Former Section 405.1 is restated in Section 8572
{Secretary of State as attorney) without substantive change.

§ 405.2 (repealed)

Comment . Former Sectlion 405.2 1s restated in Section 8573
{statement of address) with the omission of the acknowledgment
requirement,

§ 405.3 {repealed)
Comment. Former Section 405.3 1s restated in Section 8574 (mammer
of service) without substantive change.

405.4 (repealed
Comment, Former Section 405.4 1s restated In Section 8575 (proof
of service) without substantive change.

§ 405.5 (repealed)
Comment, Former Section 405.5 is restated in Section 8576 (effect
of service) without substantive change.

§ 405.6 (repealed}
Comment. Former Section 405.6 1is restated in Section 8577
(noncompliance} without substantive change.

§ 406 (repealed)

Comment, The first sentence of former Section 406 is restated and
generalized in Section 8522 (vacancy where no personal representatives
remain). The second sentence 13 superseded by Section 8440
{appointment of administrator with will annexed).

40 repesled
Comment, The first sentence of former Section 407 1s restated in
Sections 1043 (response or objection), 1046 (hearing and order), 8004
(opposition), and 8005 <(hearing) without substantive change. The
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second sentence is superseded by Section 8420 (right to appointment as
personal representatives).

§ 408 (repealed)

Comment. Former Section 408 1s restated in Section 8425 (when
fewer than all executors sappointed) without substantive change.

409 (repealed

Comment. The first sentence of former Section 409 is restated in
Section 8442 (authority of administrator with will annexed), with the
addition of court discretion to permit exercise of a discretionary
power or authority., The second sentence Is restated in Section #441
(priority for appointment) without substantive change. The third
sentence is superseded by Section 8441,

410 (repealed
Comment, Former Section 410 1s restated in Section 8480 (bond
required) without substantive change.
CHAPTER 4. APPOINTMENT OF ADMINISTRATORS

Article 1. Competency and Priority

420 (repealed

Comment, Former Section 420 1s restated in Section 8402
(qualifications) without substantive change.

5 421 (repealed)
Comment . Former Section 421 is restated iIin Section 8402
{qualifications) without substantive change.

§ 422 (repezaled)

Comment . Former Section 422 1is restated in Sections 8461
{priority for appointment), 8462 (priority of relatives), and 8463
{estranged spouse), with the addition of provisions to reflect changes
in the law governing Intestate succession and language recognizing the
priority of relatives of a predeceased spouse, and expansion to include
any lineal relative of the decedent who satlsfies prescribed conditions.

42 repealed
Comment, Former Section 423 is restated in Section 8465 (nominee
of person entitled to appcintment),.

§ 424 (repealed)

Comment. Former Section 424 is not continued. Wholeblood
relatives are no longer preferred over halfblood relatives. Section
6406 .

425 (repealed

Commenit. The first clause of former Section 425 is restated in
Section 8467 (equal priority) with the addition of authority to appeint
a disinterested person where there Is a conflict between persons of
equal priority. The gecond clause is restated 1in Section 8466
{priority of creditor) but the requirement that there be a request of
another creditor before the court may appoint another person is omitted.
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§ 426 (repealed)
Comment. Former Section 426 is restated in Section 8464 (minors
and incompetent persons) without substantive change.

427 (repealed
Comment. Former Section 427 1s restated in Section 8468
{administration by any competent person) without substantive change.

Article 2. Application for Letters

§ 440 (repealed)

Comment. The firat portion of former Section 440 is superseded by
Section 1020 (petitions, reports, accounts)., The last paragraph is
restated 1n Section 8006({b) (court order) without substantive change.

§ 441 (repealed)

Comment . The first two sentences of former Section 441 are
restated in Sections 8003 (setting and notice of hearing), 8110
(persons on whom notice served), and 7202 (clerk to set matters for
hearing), except that the 10 day minimum notice periocd is increased to
15 days and the petitioner rather than the clerk has the duty of giving
notice. See also Sections 7300 (service), 7302 (mailing), 7304 {(notice
to persons whose address is unknown). The third sentence is restated
in Section 8100 (form of notice) without substantive change.

§ 442 (repealed)

Comment, Former Section 442 1is restated in Sections 1043
{response or objection) and 8004 (opposition) without substantive
change.

44 repealed
Comment. Former Section 443 is restated in Section 8005 {(hearing)
without substantive change.

Article 3. Revocation of Letters

§ 450 (repealed)
Comment. Former Section 450 1s superseded by Section 8503(a)

{removal at request of person with higher priority) and Article 7
{commencing with Section 8520) (changes in administration) of Chapter 4
of Part 2 of Division 7.

451 (repealed

Comment ., Former Section 451 1is superseded by Section 8500
{procedure for removal) and Article 7 (commencing with Section 8520
{changes in administration) of Chapter 4 of Part 2 of Division 7.

452 (repealed
Comment. Former Section 452 1is superseded by Section 8503(a)
{removal at request of person with higher priority).

§ 453 (repealed)
Comment , Former Section 453 1is restated 1n Section B8503(b)
(removal at request of person with higher priority) without substantive

change,
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CHAPTER 5. SPECIAL ADMINISTRATORS

§ 460 (repealed)

Comment. The first clause of former Section 460 is superseded by
Sections 8540 (grounds for appointment) and 8544 (special powers,
duties, and obligations). The last clause is restated in Section 8541
{procedure for appointment) without substantive change.

461 (repealed
Comment . Former Section 461 1s restated in Section 8541
{procedure for appointment) without substantive change.

§ 462 (repealed)

Comment. Subdivisions {(a) and (b) of former Section 462 are
restated in Section 8542 (issuance of letters) without substantive
change. Subdivision (a)(l) is restated in Section 8481 (waiver of
bond) without substantive change. Subdivision (a)(2) is restated in
Section 8543 (walver of bond) without substantive change.

§ 463 (repealed)
Comment. Former Section 463 1s restated in Section 8544 (special
powers, duties, and obligations) without substantive change.

§ 464 (repealed)

Comment, Former Section 464 1s restated in Section 8544(a)(6)
(special powers, duties, and obligations) with the addition of =
provision that the order remains in effect until appointment of a
successor.

§ 465 (repealed)
Comment ., Former Section 465 1is superseded by Section 8545
(general powers, duties, and obligations).

§ 466 (repealed)

Comment., Former Sectlon 466 1a restated in Sections 8546(a)—(b)
{termination of authority) and 8524 {successor personal
representative), with the addition of Ilanguage expressly permitting
court authorization of the special administrator to complete ongoing
transactions.

§ 467 {repealed)

Comment. The first sentence of former Section 467 1s restated in
Section 8546(c) (termination of authority), with the addition of
language expressly permitting a consolidated account where the special
administrator and general personal representative are the same person.
The second sentence 3is restated In Section 8547(a)-{c) (fees and
commissions), with the addition of provisions limiting payment of the
special administrator until close of administration and recognizing
agreements of the special administrator, personal representative, and
attorneys as to division of fees and commissions.

468 (repealed

Comment, Former Section 468 is restated in Section 8547(b)-(c)
(fees and commissions}, with the addition of provisions limiting
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payment of the special administrator until close of administration and
recognizing agreements of the speclal administrator, personal
representative, and attorneys ag to division of fees and commissions.

469 (repealed
Comment. Former Section 469 is superseded by Section 8547(d)

{feeg and commissions).

CHAPTER 6. LETTERS, GENERALLY, AND CHANGES IN ADMINISTRATION

Article 1. Truat Companles
480 (repealed

Comment, Former Section 480 is restated in Sections 83 {"trust
company” defined) and 300 (appointment of trust company) without
substantive change.

481 {repealed

Comment. Former Section 481 is restated in Sections 83 ("trust
company" defined) and 301 (oath and bond of trust company) without
substantive change.

Article 2, Form of Letters
§ 500 (repealed)

Comment. Former Section 500 is superseded by Section 8405 (form
of letters).

501 (repealed

Comment. Former Section 501 is superseded by Sections 8405 (form
of letters) and 7201 (Judicial Council to prescribe forms).

§ 502 (repealed)
Comment. Former Section 502 is superseded by Sections 8405 {(form
of letters) and 7201 (Judicial Councill to prescribe forms).

Article 3, Disability and Substitution

§ 510 (repealed)

Comment. The first sentence of former Section 510 is restated in
Sections 8504 (subsequent probate of will) and 8525(h) (effect of
vacancy) without substantive change. The second sentence 1s restated
and broadened in Section 8524 (successor personal representative).

§ 511 (repealed)

Comment. Former Section 511 is restated in Section 3521 {vacancy
where other perscnal representatives remain) without substantive change.

512 {repealed

Comment, Former Section 512 is restated in Section 8522 {vacancy
where no perscnal representatives remain) without substantive change.
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Article 4, Resipgnation, Suspension and Removal

§ 520 (repealed)

Comment. The first sentence of former Section 520 1s restated in
Sections 8520 (vacancy in offlce) and 8525(b) (effect of vacancy)
without substantive change. The second sentence 1s superseded by
Section 8523 ({interim protection of estate). The third sentence is
restated in Section 8525(b) (effect of vacancy) without substantive
change.

§ 521 (repealed)

Comment. The substance of the first sentence of former Section
521 is restated in Sections 8500(b} (procedure for remcval) and 8502
{grounds for removal), with the exception of the provision relating to
permanent removal from the state, which 1s not continued. See Section
8570 et seq. {nonresident personal representative). The second
sentence is not continued; it was impliedly repealed by former Section
1207 (service of citation), which is continued as Section 1242,

522 (repealed

Comment. TFormer Section 522 is restated in Section 8&500(c)
{procedure for remeval) without substantive change.

§ 523 (repealed)

Comment , Former Section 523 1a restated in Section 8500(c)
{procedure for removal) without substantive change.

24 (repealed

Comment, Former Section 524 is restated in Section 8502 (grounds
for removal) without substantive change. See also Section 8500
{procedure for removal).

525 (repealed

Comment, Former Section 525 is reatated in Section 8525 (effect
of vacancy) without substantive change.

§ 526 (repealed)

Comment ., Former Section 526 i3 restated 1in Sections 8505
{contempt) and 8501 (revocation of letters), omitting the reguirement
of 30 days custody.

CHAPTER 7. OATHS AND BONDS

540 (repealed

Comment, Former Sectlon 540 iz restated in Section 8403 (oath)
without substantive change.

41 (repealed

Comment. The first sentence of subdivision (a) of Section 541 is
regstated in Sections 8480 (bond required), 8481(a) (waiver of bond),
and 7061(a)(5) (actions at chambers) without substantive change. The
second sentence is superseded by Section 8482(a) {(amount of bond),
which makes explicit the authority of the court to impose a fixed
minimum bond.
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Subdivision (b) is restated in Section 8481(b) (waiver of bond)
without substantive change.

§ 541.1 (repealed)

Comment. Former Section 541.1 i3 restated in Sections 8401
{deposit in controlled account) and 8483 (reduction of bond by deposit
of assets) without substantive change,

541,95 {repealed
Comment, Former Sectlon 541.5 i3 superseded by Sectlon 8486 (cost

of bond).

§ 542 (repealed)
Comment. Former Section 542 1s superseded by Section 8482(b)
(amount of bond).

§ 543 (repealed)

Comment . Former Secticn 543 is restated in Section 8431(e)
{(waiver of bond) without substantive change.

544 (repealed

Comment., Former Section 544 Is restated in Section 8480 (bond
required) without substantive change.

54 repealed
Comment. The effect of former Section 549 is continued in
Sections 8480 (bond required) and 8501 (revocation of letters). See
also Section 8520 et seq. {(changes in administration).

§ 550 (repealed)

Comment. Former Section 550 1is superseded by Section 9614
{suspension of powers of personal representative).

§ 553.3 (repealed)
Comment. Former Section 553.3 1s restated 1n Section 8484
{excessive bond) without substantive change.

55 epealed
Comment ., Former Section 553.5 1i& restated In Section 8485
(substitution or release of sureties) without substantive change.

§ 1298 {repealed)

Comment. Former Section 1297 is replaced by Section 8406. See
the Comment to Section B8406.
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Subdivision (b) is restated in Section 8481(b)} (waiver of bond)
without substantive change.

§ 541,1 (repealed)

Comment, Former Section 541.1 1s restated in Sections 8401
{deposit in contreolled account) and 8483 (reduction of bond by deposit
of assets) without substantive change.

541.5 (repealed

Comment, Former Section 541.5 is superseded by Section 8486 {(cost
of bond).

§ 542 (repealed)
Comment. Former Section 542 1is superseded by Section 8482(b)

{amount of bond).

543 {(repesled
Comment . Former Section 543 1s restated In Section 8481(c)
{waiver of bond) without substantive change.

§ 544 (repealed)
Comment. Former Section 544 3is restated in Section 8480 (bond
required) without substantive change.

§ 549 (repealed)

Comment. The effect of former Section 549 is continued in
Sections 8480 (bond required) and 8501 ({reveocation of letters). See
also Section 8520 et seq. {changes in administration).

550 (repealed
Comment. Former Section 550 1is superseded by Section 96l4

{suspension of powers of personal representative).

553. repealed
Comment, Former Section 553.3 1is restated in Section 8484
{excessive bond) without substantive change.

§ 553,5 (repealed)
Comment ., Former Section 553.5 18 restated in Section 8485
{substitution or release of sureties) without substantive change.

§ 1298 (repealed)
Comment., Former Section 1297 is replaced by Section 8406. See
the Comment to Section 8406.
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