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03/04/87 

Subject: Study L-l037 - Amendments to AB 708 (Supervised Administration
-Brokers' Commissions) 

Lloyd Holmer, who is reviewing the portion of AB 708 relating to 

compensation of agents and brokers, called me to bring to my attention 

the fact that AB 708 is silent on the rules for determining the 

compensation in several situations. 

I have prepared amendments to AB 708 to cover these situations. 

The situations are described in Examples 7 to 10, inclusive, set out in 

the attached pink pages. These examples would be added to the Comment 

to Section 10161. The Commission should review the examples to 

determine that they reflect the rules that the Commission wishes to 

provide in AB 708. The attached pink sheets also contain Comments to 

the new sections that would be added to AB 708 to provide the rules 

described in the Comment. 

The amendments that the staff recommends be made to AB 708 to fill 

in the caps in the provisions covering compensation of agents and 

brokers are set out in the attached yellow sheets. 

The text of the provisions relating to compensation of agents and 

brokers as proposed to be revised by the staff are set out on the 

attached green sheets. The Comments to those provisions are set out on 

the attached white sheets. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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INSERT IN COMMENT TO SECTION 10161 

(First insert on page 72 of proofs of Comments) 

Example 7. No exclusive listing contract; broker produces bid 

returned to court; no overbid. The personal representative has not 

entered into an exclusive contract with a broker. Broker B finds a 

purchaser whose bid is confirmed by the court. The reasonable 

compensation allowed by the court on the amount for which the sale is 

confirmed is paid to Broker B. See Section 10162.3. 

Example 8. Exclusive listing contract; bidder not represented by 

broker; no overbid. The personal representative has entered into an 

exclusive contract with Broker A. The bid returned to court for 

confirmation is made by a person who is not represented by a broker. 

The sale is confirmed to that bidder on that bid. The reasonable 

compensation allowed by the court on the amount for which the sale is 

confirmed is paid to Broker A. See Section 10162.5(a) 

Example 9. Exclusive listing contract; bidder whose bid is 

returned to court not represented by broker; overbidder not represented 

by broker. The personal representative has entered into an exclusive 

contract lith Broker A. The bid returned to court for confirmation is 

made by a person who is not represented by a broker. At the 

confirmation hearing the highest bid is made by another bidder who is 

not represented by a broker. The court confirms the sale to the 

overbidder. The Commission payable to Broker A is such amount as the 

court determines is reasonable. See Section 10161. The commission is 

allowed on the amount of the original bid. See Section 10162.5(b). 

For example, where the commission is fixed by the court in a percentage 

amount, the percentage is applied to the amount of the original bid, 

not the amount of the successful overbid. 

Example 10. Exclusive listing contract; bidder whose bid is 

returned to court represented by another broker; no overbid. The 

personal representative has entered into an exclusive contract with 

Broker A. The bid returned to court for confirmation is made by a 

person represented by Broker B. The sale is confirmed to that bidder 
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on that bid. The reasonable compensation allowed by the court on the 

amount for which the sale is confirmed is divided between Broker A and 

Broker B as provided in any agreement between them, or, if there is no 

agreement, is divided equally. See Section 10162.7. For example, if 

the sale is confirmed to the bidder whose bid submitted to the court 

was $100,000 and the court determines that a reasonable commission is 

six percent of that amount (six percent of $100,000, or $6,000), the 

$6,000 is divided between Broker A and Broker B as provided in their 

agreement or, absent an agreement, Broker A receives $3,000 and Broker 

B receives $3,000. 

COMMENTS TO NEW SECTIONS ADDED BY AMENDMENTS 

(Second insert on page 72 of proofs of Comments) 

§ 10162.3. Compensation where there is no exclusive contract and the 

sale is made on bid returned to court by purchaser represented by 

agent or broker 

COIIIIIIent. Section 1062.3 makes clear the rule that applies where 

there is no exclusive contract and the sale is made on a bid returned 

to the court by a purchaser represented by an agent or broker. The 

reference to Section 10161 in Section 10162.3 makes clear that the 

court has discretion to determine the total amount of compensation to 

be paid. For an example of the operation of Section 10162.3, see 

Example 7 in the Comment to Section 10161. 

Defini tions 

Property § 62 

CROSS-REFERENCES 

§ 10162.5. Compensation where there is an exclusive contract and no 

other broker or agent is involved 

COlllll.ent Section 10162.5 makes clear the rules that apply where 

there is an exclusive contract and no other agent or broker is involved 

in the sale. The references to Section 10161 in Section 10162.5 makes 

clear that the court has discretion to determine the amount of 
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compensation to be paid. For examples of the operation of Section 

10162.5, see Examples 8 and 9 in the Comment to Section 10161. 

Definitions 

Property § 62 

CROSS-REFERENCES 

§ 10162.7. Compensation where there is an exclusive contract and sale 

is made on bid returned to court by purchaser represented by 

another agent or broker 

COlllllent Section 10162.7 makes clear the rule that applies where 

there is an exclusive contract and the sale is made on a bid returned 

to court by a purchaser represented by another agent or broker. The 

reference to Section 10161 in Section 10162.7 makes clear that the 

court has discretion to determine the total amount of compensation to 

be paid. For an example of the operation of Section 10162.7, see 

Example 10 in the Comment to Section 10161. Section 10162.7 does not 

apply where the sale is confirmed on an overbid at the confirmation 

hearing. As to the rule in that case, see Section 10165. 

Defini tions 

Property § 62 

CROSS-REFERENCES 
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AMENDMENTS TO ASSEMBLY BILL 708 (SUPERVISED ADMINISTRATION) 

On page 113, between 

10162.3. (a) This 

circumstances exist: 

AMENDMENT 1 

lines 15 and 16, insert: 

section applies if all of the following 

(1) There is no agent or broker holding a contract under Section 

10150 granting the exclusive right to sell the property. 

(2) The bid returned to court for confirmation is made by a person 

represented by an agent or broker. 

(3) The court confirms the sale to that purchaser on the bid 

returned to court for confirmation. 

(b) If all the circumstances described in subdivision (a) exist, 

the court shall allow the agent or broker who procured the purchaser to 

whom the sale is confirmed the compensation determined under Section 

10161 on the full amount for which the sale is confirmed. 

10162.5. Where an agent or broker holds a contract under Section 

10150 granting the exclusive right to sell the property, the court 

shall allow to the agent or broker holding the contract the 

compensation determined under Section 10161 on: 

(a) The full amount for which the sale is confirmed if both of the 

following circumstances exist: 

(1) The bid returned to the court for confirmation is made by a 

person who is not represented by an agent or broker. 

(2) The court confirms the sale to that purchaser on that bid. 

(b) The amount of the original bid if both of the following 

circumstances exist: 

(1) The bid returned to court for confirmation is made by a person 

who is not represented by an agent or broker. 

(2) The court confirms the sale on an increased bid, made at the 

time of the hearing on the petition for confirmation, to a purchaser 

who was not procured by a bona fide agent or broker. 

10162.7. (a) This section applies if all of the following 

circumstances exist: 
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(1) There is an agent or broker holding a contract under Section 

10150 granting the exclusive right to sell the property. 

(2) The bid returned to court for confirmation is made by a 

purchaser procured by another agent or broker. 

(3) The court confirms the sale to that purchaser on the bid 

returned to court for confirmation. 

(b) If all the circumstances described in subdivision (a) exist, 

the court shall allow the compensation determined under Section 10161 

on the full amount for which the sale is confirmed. The compensation 

allowed by the court shall be divided between the agent or broker 

holding the contract and the other agent or broker as is provided in 

any agreement between the agent or broker holding the contract and the 

other agent or broker. If there is no agreement, the compensation 

shall be divided equally between the agent or broker holding contract 

and the other agent or broker. 

AMENDMENT 2 

On page 125, between lines 16 and 17, insert: 

(d) Upon its own motion or upon the request of the personal 

representative, the agent or broker, or any other interested person, 

made at the time of the confirmation hearing or at another time, court 

shall fix the compensation of the agent or broker as provided in 

Article 3 (commencing with Section 10160). 

AMENDMENT 3 

On page 131, line 38, strike out "The" and insert: 

Upon its own motion or upon the request of the personal representative, 

the agent or broker, or any other interested person, made at the time 

of the confirmation hearing or at another time, the 
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10160. The estate is not liable to an agent, broker, or 

auctioneer under a contract for the sale of property or for any fee, 

commission, or other compensation or expenses in connection with a sale 

of property unless the following requirements are satisfied: 

(a) An actual sale is made. 

(b) If court confirmation or approval is required, the sale is 

confirmed or approved by the court as required. 

(c) The sale is consummated. 

10161. (a) Subject to the provisions of this article, whether or 

not the agent or broker has a contract with the personal 

representative, the fee, commission, or other compensation of an agent 

or broker in connection with a sale of property shall be the amount the 

court, in its discretion, determines to be a reasonable compensation 

for the services of the agent or broker to the estate. 

(b) Unless the agent or broker holds a contract granting an 

exclusive right to sell the property, an agent or broker is not 

entitled to any fee, compensation, or other compensation for services 

to the estate in connection with a sale except in the following cases: 

(1) Where the agent or broker produces the original bid which is 

returned to the court for confirmation. 

(2) Where the property is sold on an increased bid, made at the 

time of the hearing on the petition for confirmation, to a purchaser 

procured by the agent or broker. 

(c) If the agent or broker has a contract with the personal 

representative, the amount of the compensation of the agent or broker 

in connection with the sale of property shall not exceed the amount 

provided for in the contract. 

10162. (a) Where the bid returned to the court for confirmation 

is made by a person who is not represented by an agent or broker and 

the successful bidder is represented by an agent or broker, the 

compensation of the agent or broker shall not exceed one-half of the 
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difference between the amount of the bid in the original return and the 

amount of the successful bid. 

(b) Subdivision (a) does not limi t the compensation of the agent 

or broker who holds a contract under Section 10150 granting him or her 

the exclusive right to sell the property. 

10162.3. (a) This section applies if all of the following 

circumstances exist: 

(1) There is no agent or broker holding a contract under Section 

10150 granting the exclusive right to sell the property. 

(2) The bid returned to court for confirmation is made by a person 

represented by an agent or broker. 

(3) The court confirms the sale to that purchaser on the bid 

returned to court for confirmation. 

(b) If all the circumstances described in subdivision (a) exist, 

the court shall allow the agent or broker who procured the purchaser to 

whom the sale is confirmed the compensation determined under Section 

10161 on the full amount for which the sale is confirmed. 

10162.5. Where an agent or broker holds a contract under Section 

10150 granting the exclusive right to sell the property, the court 

shall allow to the agent or broker holding the contract the 

compensation determined under Section 10161 on: 

(a) The full amount for which the sale is confirmed if both of the 

following circumstances exist: 

(1) The bid returned to the court for confirmation is made by a 

person who is not represented by an agent or broker. 

(2) The court confirms the sale to that purchaser on that bid. 

(b) The amount of the original bid if both of the following 

circumstances exist: 

(1) The bid returned to court for confirmation is made by a person 

who is not represented by an agent or broker. 

(2) The court confirms the sale on an increased bid, made at the 

time of the hearing on the petition for confirmation, to a purchaser 

who was not procured by a bona fide agent or broker. 
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10162.7. (a) This section applies if all of the following 

circumstances exist: 

(1) There is an agent or broker holding a contract under Section 

10150 granting the exclusive right to sell the property. 

(2) The bid returned to court for confirmation is made by a 

purchaser procured by another agent or broker. 

(3) The court confirms the sale to that purchaser on the bid 

returned to court for confirmation. 

(b) If all the circumstances described in subdivision (a) exist, 

the court shall allow the compensation determined under Section 10161 

on the full amount for which the sale is confirmed. The compensation 

allowed by the court shall be divided between the agent or broker 

holding the contract and the other agent or broker as is provided in 

any agreement between the agent or broker holding the contract and the 

other agent or broker. If there is no agreement, the compensation 

shall be divided equally between the agent or broker holding contract 

and the other agent or broker. 

10163. (a) This section applies if all of the following 

circumstances exist: 

(1) There is no agent or broker holding a contract under Section 

10150 granting the exclusive right to sell the property. 

(2) The original bid was made direct to the estate by a purchaser 

who was not procured by an agent or broker. 

(3) The court confirms a sale on an increased bid, made at the 

time of the hearing on the petition for confirmation, to a purchaser 

procured by a bona fide agent or broker. 

(b) Subject to Section 10162, if all the circumstances described 

in subdivision (a) exist, the court shall allow the compensation 

determined under Section 10161 on the full amount for which the sale is 

confirmed to the agent or broker who procured the purchaser to whom the 

sale is confirmed. 

10164. (a) This section applies only where the court confirms a 

sale on increased bid, made at the time of the hearing on the petition 

for confirmation, to a purchaser who was not procured by a bona fide 

agent or broker. 
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(b) Except as provided in subdivision (c), the court shall allow 

the compensation determined under Section 10161 on the amount of the 

original bid to the agent or broker whose original bid was returned to 

the court. 

(c) If an agent or broker holds a contract under Section 10150 

granting the exclusive right to sell the property and the original bid 

returned to the court is made by a purchaser who was procured by 

another agent or broker, the compensation determined under Section 

10161 on the amount of the original bid shall be divided between the 

agent or broker holding the contract and the other agent or broker as 

is provided in any agreement between the agent or broker holding the 

contract and the other agent or broker. If there is no agreement, the 

compensation shall be divided equally between the agent or broker 

holding the contract and the other agent or broker. 

10165. (a) Where the court confirms a sale on an increased bid, 

made at the time of the hearing on the petition for confirmation, to a 

purchaser procured by a bona fide agent or broker, the court shall 

allow the compensation determined under Section 10161 on the full 

amount for which the sale is confirmed, as provided in this section, if 

either of the following conditions is satisfied: 

(1) The original bid returned to the court for confirmation was 

made by a purchaser who was procured by another agent or broker. 

(2) Another agent or broker holds a contract under Section 10150 

granting the exclusive right to sell the property. 

(b) Subject to Section 10162, the agent or broker 

purchaser to whom the sale is confirmed shall be paid 

compensation on the amount of the original bid 

who procured the 

one-half of the 

and all of the 

compensation on the amount of the difference between the original bid 

and the amount for which the sale is confirmed. 

(c) The other one-half of the compensation on the amount of the 

original bid shall be paid as follows: 

(1) I f the original bid returned to the court is made by a 

purchaser who was procured by the agent or broker holding a contract 

under Section 10150 granting the exclusive right to sell the property, 

the entire one-half of the compensation on the original bid shall be 

paid to that agent or broker. 
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(2) If the original bid returned to the court is made by a 

purchaser who was procured by a bona fide agent or broker and there is 

no agent or broker holding a contract under Section 10150 granting the 

exclusive right to sell the property, the entire one-half of the 

compensation on the original bid shall be paid to that agent or broker. 

(3) If there is an agent or broker who holds a contract under 

Section 10150 granting the exclusive right to sell the property and the 

original bid returned to the court is made by a purchaser who was 

procured by another agent or broker, the one-half of the compensation 

on the amount of the original bid shall be divided between the agent or 

broker holding the contract granting the exclusive right to sell the 

property and the other agent or broker whose original bid was returned 

to the court for confirmation as is provided in any agreement between 

the agent or broker holding the contract and the other agent or 

broker. If there is no agreement, the one-half of the compensation on 

the amount of the original bid shall be divided equally between the 

agent or broker holding the contract and the other agent or broker 

whose original bid was returned to the court for confirmation. 

10166. Notwithstanding that a bid contains a condition that a 

certain amount of the bid shall be paid to an agent or broker by the 

personal representative, only such compensation as is proper under this 

article shall be allowed. Acceptance of the bid by the court binds the 

bidder even though the compensation allowed by the court is less than 

that specified by the condition. 

10167. (a) Subject to subdivision (b), whether or not the 

auctioneer has a contract with the personal representative, the fees, 

compensation, and expenses of an auctioneer in connection with a sale 

of property shall be the amount the court, in its discretion, 

determines to be a reasonable compensation for the services of the 

auctioneer to the estate. 

(b) I f the auctioneer has a contract wi th the personal 

representative, the amount of the compensation of the auctioneer in 

connection with the sale of property shall not exceed the amount 

provided for in the contract. 

-5-



updated 6-21-82 
65 

d~-l 

Cop!" Pages 0 Thru j.jO ".S. \0. 0 
Gal. 63 

4001-4) 0 65 

64 CALlFOn7<\IA L.\\'· HF.'·ISIll\; Co\l\IIS5107<\ 

law. See In re Estate of Guglielmi. 138 Cal. _"pp. 80,86-88,31 P.2d 
1078 (1934). 

See also Sections 920 (duty to account) . 9657 (personal 
representatil·e shall not profit from increase. nor suffer loss from 
decrease or destruction without bult). 

Definitions 
Personal representati' .. e § 38 
Property § 62 

CI\055·11 EFEH E"\CL~ 

Article 2. Contract 'Yith Agent, Broker, 
or Auctioneer 

§ 10150. Contract with agent or broker 
Comment. Subdivision (a) of Section 10150 continues a 

portion of the first sentence of former Section 760 except that: 
(1) The former re'Ference to a ··bona fide agent or broker" is 

not continued. Instead, a reference to a "licensed rcal estate 
broker" is made in p<uagraph (l) of subdi\·ision (a) and the 
second sentence of paragraph (2, of subdi,·ision (a) has been 
added. For various licensing pro,·isions. see Bus. & Prof. Code 
§§ 5731 (auctioneer), 10000·10.551 (real estate brokers); Fin. 
Code § 22200 (personal property brokers): Health & Safety 

. Code §§ 18006, 18045 (sale of 1I10bilehomes and manufactured 
housing) . 

(2) The former reference to a "multiple group of agents or 
brokers" is replaced by the second sentence of paragraph (I) of 
subdivision (a). 

The first sentence of subdi,,~sion (b) continues the last portion 
of the first sentence and the fourth sentence of former Section 
760 without substantive change. The second sentence of 
subdivision (b) continues the last portion of the last sentfmce of 
fotmer Section 760 with the addition of the phrase "except for 
the obligations of the estate to the purchaser of personal property 
as to which title passes pursuant to Section 102.59 without court 
confirmation Or approval." This add; tional phrase is clarifying 
and is drawn from former Section 760.5, continued as Section 
10151. See also Section 10HiO (no liability unless actual sale made, 
confirmed, and consummated), The third sentence of 
subdivision (b) restates the first portion of the last sentence of 
former Section 760 without substalltive change. 

The first two sentences of subdi,·ision (e) continue the third 
sentence of former Section 760 without substantive change. The 

'. "-, ~ 
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third sentence of subdivision i c) is new and makes clear that the 
exclusive right to sell contract may be extended for any number 
of additional periods (each period not to exceed 90 days) if the 
personal representative obtains permission of the court for each 
extension. 

CROSS·HEFERE"CES 
Contract with auctioneer § 10151 
Definitions 

Persollal rcprc~('ntatin' § 58 
Properlr § 62 
Re.tl proper t y § 6.~ 

§ 10151. Contract with auctioneer 
Comment. Subdivision (a'l of Section 10131 restates the first 

sentence of former Section 760 .. 5' with the following ch~nges: 
(I) The reference in former Section 760 .. 3 to a "bona fide'" 

auctioneer "authorized to act as such in the locality" is replaced 
by the reference to an auctioneer licensed under the Auctioneer 
and Auction Licensing Act (Bus. & Prof. Code H 3700-5,91.3) 
and, where the sale is to be made in another jurisdiction, the 
reference to a person permitted to sell the property by public 
auction sale in that jurisdiction. 

(2) The provision of former Section 760.5 authorizing auction 
sale of "tangible" personal property is revised to authorize 
auction sale of all personal property an auctioneer may auction 

. under the Auctioneer and Auction Licensing Act (see, e.g., Bus. 
& Prof. Code §§ 3701 (j), 3774, 57i5-(776). 

Subdivision (b) is new. 
Subdivisions (c) and (d) restate the remainder of former 

Section 760.5 without substantive change. 
See also Sections 10254 (sales at public auction), 102.59 (unless 

court subsequently approves the sale, personal representative 
responsible for the value of property title to which passes witflOut 
court confirmation or appro\'al). 

Ocfintlions 
Personal representative ~ 58 

Sales at public audioll § 10254 

CROSS·REFERE"CES 

Article 3. Compensation of Agent, Broker, 
or Auctioneer 
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§ 10160. Limitation on liability of estate 

4001-0 0 65 

Comment. Section 10160 restates the last portion of the last 
sentence of former Section 760 and a portion of the third 
sentence of former Section 760,5 with the addition of subdivision 
(c) which .makes clear that the sale must be consummated before 
the estate is liable to the agent. broker, or auctioneer, In the case 
orreal property, the requirement that an actual sale be made and 
be consummated requires that the estate receive the purchase 
price and that a deed be given to the purchaser and a mortgage 
or deed of trust be taken for payments due in the future, See 
Estate of Rule, 25 Cal. 2d 1, 16. 152 P,2d 1003, (1944); Wilson ,", 
Fleming, 106 Cal. App, 542, 549. 289 p, 658 (1930). As to when 
court confirmation or approval is not required, see Section 10259 
(persona) property), 

CROSS-REFERE:\CES 
Contract with llgenl or broker ~ 10150 
Contract \dth allctioneer § 10151 
Definitions-

Property § 62. 

§ 10161. Compensation and fees to be in reasnnable 
amount det(;rmined by court 

Comment. Subdivision (a) of Section 10161 restates a portion 
of the fourth sentence of former Section 760 (contract binding 
"for an amollnt to be allowed by the court"), a portion of former 
Section 761.5 (overbidder's agent entitled to "reasonable 
compensation" fixed by the court), and a portion of the second 
and third sentences of former Section 785 (overbidder's agent 
entitled to "reasonable compensation" fixed by the court), 
without substantive change. Subdi\'ision (a) uses language 
drawn primarily from the last portion of former Section 761.5, As 
was the case under former law, a local court, rule rna),,' for 
example, fix reasonable compensation as a commission of six 
percent of the original bid or sales price (whichever is 
appropriate under the rules set out in this article), and the court 
rna)' determine what constitutes reasonable compensation by 
applying the court rule. 

Subdivision (b) is a new prOVision that makes clear that an 
agent or broker holding a nonexclusive contract is not entitled to 
compensation unless the agent or broker produces the original 
bid returned to the court for confirmation or procures the 
overbidder to whom the sale is confirmed at the confirmation 
hearing. For example, the agent or broker holding a nonexclusive 
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contract is not entitled to cOl:npensation in the following cases: 
(1) Where the bid returned to the court for confirmation was 

submitted by a bidder not represented by an agent or broker and 
the sale is confirmed to that bidder. 

(2) Where the bid returned to the court for confirmation was 
submitted by a bidder represented by another agent or broker 
and the sale is confirmed to that bidder. 

(3) Where the bid returned to the court for confirmation was 
submitted by a bidder not represented by the agent or broker 
who holds the nonexclusive contract and the court at the 
confirmation hearing confirms the sale of the property to an 
overbidder not procured by the agent or broker holding the 
nonexclusive contract 

Subdivision (c) is a new provision that makes clear that the 
amount of the compensation of the agent or broker may not 
exceed the amount provided for in the contract. For example, if 
the contract provides for a five percent commission and the 
applicable court rule would allow a six percent commission, the 
commission awarded by the court may not exceed the five 
percent rate provided for in the contract. See also Section 10166 
(invalidity of proviSion in bid that certain amount of bid be paid 
to agent or broker). 

Where an agent or broker holding a nonexclusive contract 
either produces the original bid returned to the court for 
confirmation or procures the successful over bidder , the 
compensation to which the agent or broker is entitled is the 
amount determined by the court to be a reasonable 
compensation for the services of the agent or broker to the estate 
(Section 10161) and is subject to the provisions of this article. 

The compensation to an agent or broker may be for the sale 
of real or personal property. See Section 10150. For a limitation 
on the amount of compensation that may be allO\yed to the agent 
or broker who produces the successful over bidder, see Section 
10162. See also Section 10166 (invalidity of provision in bid that 
eertain amount of bid be paid to agent or broker). 

The court has considerable flexibility in determining the 
compensation of the agent or broker or the agents or brokers in 
connection with a sale of property. Subject to the provisions of 
this article, compensation may be fixed, for example, as a 
percentage of the amount of the bid returned to the court for 
confirmation (see Sections 10164 and 10165) or as a percentage 
of the amount for which the sale is confirmed (see Section 
10165). The court may use one percentage (e.g., six percent) for 
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improved propcrty and another (e.g., ten percent) for 
unimprovcd property. Or the court may used a schedule with the 
percentage decreasing as the \'alue of the property increases 
(e.g., six percent for the first 3100.000; fi\'e percent for amounts 
in excess of 8100,000), The percentage or percentages or other 
method of computing the compensation may be prescribed by 
court rule, but the court rule must be consistent with the 
provisions of this article, Nothing in this article precludes the 
court from fixing the compensation using a different method 
than a percentage of the amount bid or the amount for \\'hich the 
sale is confirmed, The personal representati\'e and the agent or 
broker may provide in their contract for the amount or manner 
of computing the compensation for the sale and, although the 
court may fix ',he compensation at less than the amount pro\'ided 
for in the contract, the compensation allowed by the court in 
such a case may not excced the contract amount. See Section 
10161 (c). r-----.--- .. --' 

The following examples illustrate the effect of Sections 
10161·10166, In these examples, Broker A refers to the brokcr 
holding the contract with the personal representative, Broker B 
refers to a cooperating broker whose bid is returned to the court 
for confirmation, Brokcr C refers to a broker who does not ha\'e 
a contract with the personal representative and who procures a 

'successful overbidder (this broker is referred to as Broker C 
whethcr or not there is a Broker A or a Broker B in the 
transaction) . 

Example 1, Broker with contract produces original bid; 
no ollerbid. The personal representative enters into a 
written contract (either exclusive or nonexclusi\'e) with 
Broker A for the sale of real property of the estate, The 
contract provides for a commission to Broker A of six perccnt 
of the sale price. Broker A finds a purchaser whose bid is 
confirmed by the court. The court is not bound by the six 
percent commission provided in the contract, but may fix a 
commission in such amount as the court determines is 
reasonable compensation for the services of Broker·iI. to the 
estate, but not an amount in excess of the amount provided 
in the contract. See Section 10161. 

A court rule may, for example, establish what constitutes 
reasonable compensation and fix the compensation at six 
percent of the sales price in this situation (or at a higher or 
lower percentage), and the court may determine what 
constitutes reasonable compensation br applying the court 
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rule. If the court rule provides for a commission at six 
percent of the sales pricc in this situation but the contract 
provides for a commission at fh'e percent of the sales price, 
the court rna,' not award a commission in excess of the five 
percent pro";ded for in the contract. 

E"ample 2. Broker with eontmct produces or(r;inilJ bid; 
successful o"erbidder not represented by broker. The 
personal representatin' enters into a written contract 
(either exclusive or Ilonexc!usi"e) with Broker A for the sale 
of real property of the estate. The contract provides for a 
commission to Broker .\ of six percent of the sale price. 
Broker A finds a purchaser whose bid is returned to the comt 
for confirmation. At the confirmation hearing, the highest 
bid is made by another bidder \\'ho is not represented by a 
broker. The comt confirms the sale to the overbidder. The 
commission payable to Broker A is such amount as the comt 
determines is reasonable. See Section 10161; see also the 
discussion in Example 1. The commission is allowed on the 
amount of the original bid. See Section 10164 (b). For 
example, where the commission is fixed by the comt in a 
percentage amount, the percentage is applied to the amount 
of the original bid, not the amount of the successful overbid. 

ExampJe 3. Exclusi' 'e listing can tnl ct; original bid 
produced b)' cooperating broker; successfuJ overbid by 
purchaser !lot represented by broker. The personal 
representative enters into a written exclusive listing 
contract with Broker A. (An exclusive listing contract must 
be authorized by a court order. See Section 10150(c) 
(personal representative mllst obtain permission of court to 
enter into an exclush'e listing contract; showing of necessity 
and advantage to estate required; duration of- contract 
limited).) The original bid returned to court for 
confirmation is procured not by Broker A, but rather by 
Broker B, a cooperating broker. At the confirmation hearing, 
the highest bid is made by another bidder who is not 
represented by a broker. The comt confirms the sale to the 
overbidder. The commission is determined as in Example 2 
(reasonable commission on amount of original bid), and is 
divided between Broker .\ and Broker B as providcd in any 
agreement between them, or, if there is no agreement, is 
divided equally. See Section 10164(c\. For example, if the 
original bid returned to the court b\' Broker B is SIOO.OOO and 
the sale is confirmed to the successful overbidder at S150,OOO, 

, ' 
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and the court determines that a rcasonable commission is six 
percent of the original bid returned to court for 
confirmation (six perccnt of SI00.000, or 86,000), the $6,000 
is divided between Broker A and Broker 13 as provided in 
their agreement or, absent an ,u:;reement, Broker A receives 
$3,000 and Broker 13 receives 83,000. 

Exmnple 4. Original bidder not represented by broker; 
successful overbidder represented by broker. The personal 
representative has not entered into an exclusive sales 
contract with an agent or broker. The original bid is made 
by a purchaser who is not represented by a brokcr. The 
successful over bidder is procured b), Broker C. The 
reasonable commission allo\\·cd b)" the court is paid entirely 
to Broker C. See Section 10163. Subject to Section 10162, the 
commission is allowed on the full amount for which the sale 
is confirmed. See Section 10163 (b). For example, where the 
commission is fixed by the court in a percentage amount, the 
percentage is applied to the full amount for which the sale 
is confirmed. See id. The commission of Broker C is subject 
to the limitation that it may not exceed one-half of the 
difference betv,ieen the amount bid in the original return 
and the amount of the successful bid. See Section 10162. 

Example 5. Broker holding contract produces origilwi 
bidder; successful o"erbidder represented by another 
broker. The personal representati\'e enters into a written 
nonexclusive contract with Broker A for the sale of real 
property of the estate. The contract provides for a 
commission to Broker A of six percent of the sale price. 
Broker A finds a purchaser whose bid is returned to the court 
for confirmation. At the confirmation hearing, the highest 
bid is made by another bidder who is also represented, by a 
broker (Broker C) who does not hold a contract with the 
personal representative. The court confirms the sale to the 
overbidder. Under Section 10165, where a broker returns a 
bid· for confirmation and another broker brings in a 
successful overbid, the commission is divided as follows: 
One-half of the commission on the original bid to the original 
broker (Broker A); the remaining one-half of the 
commission on the original bid plus all of tbe commission on 
the overbid amount to the sllccessful overbidding broker 
(Broker C). For example, Broker A returns a $100,000 bid for 
confirmation, and Broker C brings in an increased bid of 
$110,000 on which the sale is confirmed. The court awards six 
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percent of SIIO,OOO or S6,600 in commissions. Broker A 
receives one-half of the commission on the original bid 
(SI00,OOO at six percent commission equals 86.000; onc-half of 
86,000 equals 83,000) or 83,000. Broker C receiws the other 
one-half of the commission on the original bid (83.000) plus 
all of the commission on the amount of the difference 
betweell the original bid and the amount for which the sale 
is confirmed (six'pcrcent of the difference between 03110,000 
and 8100.000 (810,000) or 8600). Broker C thus receives 
83,600. 

Example 6. Exclusil't, listing contmct; original bid 
produced b,I' cooperating broker; sllccessful 01 'erbid by 
purchaser represented by linother broker. The personal 
representative enters into a written exclusi\'e sales contract 
with Broker A for the sale of real property of the estate, The 
contract provides for a commission to Broker A of six percent 
of the sale price. Broker 13, a cooperating broker, finds a 
purchaser whose bid is returned to the court for 
confirmation, At the confirmation hearing, the highest bid is 
made by another bidder who is represented by Broker C. 
The court confirms the sale to the over bidder. Under Section 
10165, Brokers A and B are entitled to share onc-half of the 
commission on the original bid; Broker C is entitled to the 
remaining one-half of the commission on the original bid 
plus all of the commission on the overbid. Under Section 
10165, where there arc two brokers on the original 
bid-Broker A (broker holding a contract granting an 
exclusive right to sell the property) and Broker B (broker 
who produced the original bid returned to the court for 
confirmation)-the one-half commission 011 the original bid 
is divided equally between the brokers, unless otherwise 
provided in.an agreement between them, See Section 10165. 

For example, Broker B returns a $100,000' bid for 
confirmation, and Broker C brings in an increased bid of 
8ll0,OOO on which the sale is confirmed. The court awards six 
percent of $110,000 or 86,600 in commissions. Broker A 
(holder of exclusive sales contract) and Broker B (broker 
producing purchaser whose bid was returned to the court for 
confirmation) are entitled to share one-half of the 
commission on the original bid ($100,000 at six percellt 
commission equals $6,000; one-half of 86,000 cquals .53,000) or 
$3,000. The one-half commission on the original bid (S3,000) 
is divided equally between Brokers A and B (each receiving 

• 

'. '.~. 

----~----.---. 



updated 6-21-1\2 
7.\ 

UW Re,,', ~L Prog. 98001--6O-t Luw nt"" dg-I Gal. 71 , 
4001-<1 0 6S 

72 

COP)' Pages 0 Thl\l 750 K.B. \0. 0 

CALlFOR7'IA L. ... w Rl·:nS107' CO\I\IISS107' 

$1,500), unless otherwise provided in an agreement between 
them. Broker C receives the other one-half of the 
commission on the original bid (83,000) plus all of the 
commission on thc amount of the cI; fference between the 
original bid and the amount for which the sale is confirmed 
(six percent of the difference between 8110,000 and 8100,000 
($10,000) or 8600). Broker C thus receives 83,600. /. 

CROSS.REFERE:-<CES ..... -------="""'.::.,~ l' /lsi?l2)- .1 
Contract with agent or broker § 10150 
Definitions 

Personal rcpTl''!'Cntati\"f' ~ 58 
Property § ~ 

§ 10162. Limitation on compensaC'on of agent or broker 
producing successful overbidder 

Comment. Section 10162 restates the fourth sentence of 
former Section 785 with the following changes: 

(1) Section 10162 is limited to the case where the original bid 
returned to the court for confirmation is made by a person not 
represented by an agent or broker. . 

(2) Section 10162 applies to sales of real and personal 
property. Formcrl)', the provision applied only to real property 
sales. 

(3) Section 10162 does not limit the compensation of the agent 
or broker who holds a contract under Section 10150 granting him 
or her the exclusi\'e right to sell the property. Former Section 785 
did not limit the compensation of the agent or broker who held 
the contract with the personal representative, whether or not 
the contract granted the exclusive right to sell the property. 

For examples of the operation of this section, see the examples 
in the Comment to Section 1016L 

CROSS· REFEIlE"CF's 
Definitions , ' ... ~.~,<--"'" i 't:;: ........... ::. TI .:.""-, ;"., 

iPersonal repTE'sentatin' § 58 ~, "'_:;': {:. "'L 
fne-dlproperty~68 ~"-- --,-.~. "-~-!<"f'';'''---' 1 ~. 

<:.c:::..------...:":>"l>- 0AJ S e:n..r Z. 
§ 10163. Compensation where original bid made by \:. 

purchaser direct to estate and sale made on increased 
bid 

Comment. Section 10163 restates the substance of former 
Section 761.5. Section 10163 refers to Section 10161 which 
continues the last portion of former Scction 761.5 without 
substanti\'e change. The reference to Section 10161 in Section 
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10163 makes clear that the court has discretion to determine the 
total amount of compensation to be paid, Section 10163 applies 
only where there is no agent or broker holding ,11l exclusi,'e right 
to sell the property, For an example of the operation of SectiOl 
10163, see Example 4 in the Comment to Section lO16L t lere 
is an agent or broker holding an exclusi,'e right to sell contract, 

'andthe requirements of subdivision,;.,b)"and"( c ),~fSeclionlOl63 
are, satisfied. the compensation is determined under Section 
10165. For a limitation on thc amount of comp,ensation that may 
be allowed to the agent Or broker \\'ho produces the successful 
overbidder, see Section 10162. 

Definitions 
Property ~ 62 

CRoss·nEFERE~CES 

§ 10164. Compensation where sale made on increased bid 
by purchaser not procured by agent or broker 

Comment. Subdivision (b) of Section 10164 continues the last 
sentence of former Section 761 without substantive change, 
Subdivision (c) is a new pro"ision that covers the situation wbere 
an agent or broker holds an exclusi\'e right to sell contract and 
the original bid returned to the court is made by a purchaser who 
was procured by another agent or broker. Former Section 761 
failed to cover this situation. If there is an agreement concerning 
the sharing of commissions, subdi"ision (c) requires that the 
court divide the commission as prm'ided in the agreement, 
rather than requiring the court to "give consideration" to the 
agreement as under the second sentence of former Scction 760. 

The references to Section 10161 in Section 10164 make clear 
that the court has discretion to determine the total amou;lt of 
compensation to be paid and allocated. 

For examples of the operation of Section 10164, see Examples 
2 and 3 in the Comment to Section 10161. 

Definitions 
Property § 62 

CROSS·REFEHE:->CES 

§ 10165. Compensation where sale made on increased bid 
by purchaser represented by agent or broker and either 
the original bid returned to court was made by a 
purchaser procurcd by another agent or brokcr or there 
is anothcr agent or brokcr who holds cxclusivc right to 

f)'," f' , 

f- . 



updated 6-21-82 
7S 

Law Rc\'. ~I. Prog. 989OJ--.6O.1 L.aw n~·\'. dg-l 

Copy Pages 0 Tbru j.jO K.B. \0. 0 

l .. tJ ... '> 

I • 

Cal. 73 

4001-0 0 (;; 

l' ,rl\~/' 
74 ~,;", CALJFOH:\IA LA\\ HEVISIO:\ CO~I~IISSI{):\ 

s~ll-contract 
Comment. Subdivision (a) of Section 10165 describes the 

circumstances that mll,t exist before Section 10165 applies, The 
section applies only where the court confirms a sale on an 
increased bid made at the time of the hearing on the petition for 
confirmation. The successful overbiclder must be one procured 
by a bona fide agent or broker. In addition, before the section 
applies one of the following requirer.nents also mllst be satisfied: 

(I) The original bid returned to court for confirmation was 
made by a purchaser who was procured by another agent or 
broker (i.e., an agent or broker other than the one who procured 
the successful over bidder). 

(2) An agent or broker (other than the one \vho procured the 
successful QI-erbidder) holds an exclusive sales contract. All that 
is required to satisfy this requircment is that an exclusive right 
to sell the propcrty has been granted to the agent or broker; 
there is no requirement that the agent or broker holding the 
exclusive sales contract have produced the purchaser whose 
original bid was returned to the court for confirmation. 

The reference in subdivision (a) to Section 10161 makes clear 
that the court has discretion to determine the total amount of 
compensation to be allocated under Section 10165. See the 
Comment to Section 1016l. 

Subdivision (b) continues a portion of the first sentence of 
former Section 761 without substantive change. 

Paragraphs (1) and (2) of subdivision (c) continue a portion 
of the first sentence of former Section 761 without substantive 
change. Paragraph (3) of subdivision (c) is a new provision that 
covers the situation where an agent or broker holds an exclusive 
right to sell contract and the original bid returned to the court 
is made by a purchaser who was procured by another agent or 
broker. Fonner Section 761 failed to cover this situation. 
Paragraph (3) makes clear that the agent or broker holding un 
exclusive right to sell contract is allowed a commission whether 
or not he or she returns a bid to the court. In this respect, 
paragraph (3) is consistent with what appears to have bccn prior 
law. See 1 II, :-'-liller & M. Starr, Current Law of California Real 
Estate § 2:50, at 301 (rev. ed. 1975). If there is an agreement 
concerning the sharing of commissions, subdivision (c) requires 
that the court divide the commission as provided in the 
agreement, rather than requITIng the court to "give 
consideration" to the agreement as was the case under the 
second sentence of formcr Section 760. If the agent or broker 
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who holds the contract undcr Section 10150 has not been granted 
an exclusi\'e right to sell the propert)', the agent or broker is 
allowed a commission onl\' if he or she returns the origin31 bid 
to the court or procures the successful o\'erhidder to whom the 
sale of the propert!' is confirmed at the confirmation hearing, See 
Section 10161 (b), 

For examples showing the operation of Section 10165, see 
Examples 5 and 6 in the Comment to Section 10161. 

Definitions 
Property § 62 

CHOSS, H EFEHE:-; cr.;5 

§ 10166. Condition of bid that certain amount of bid be , 
paid to agent or broker 

Comment. Section 10166 restates the last portion of the sixth 
sentence of former Section 785 (real property) without 
substantive change, and generalizes it to apply also to sales of 
personal property, 

CROSS-REFEHE:-;CES 
Definitions 

Personal representativE' ~ 58 

§ 10167. Compensation and expenscs of auctioncer 
Comment. Section 10167 is a new provision that is consistent 

with the second sentence of former Section 760,5 (auctioneer's 
fee "to be determined by the court"), The language of Section 
10167 is drawn from the language used in Section 10161 
(compensation of agent or broker), The compensation to an 
auctioneer ma!' be for the sale of personal property only, See 
Section 10151. 

CHOSS· H EFERE:>' C:l~" 
Contract with allctioneer § 10151 
Definitions 

Personal rcpresent<lth"c § 58 

Article 4. Special Provisions Applicable to 
Particular Types of Property 

§ 10200. Sale or surrender for redemption or conversion of 
securities 

Comment. Section 10200 restates subdivisions (a) and (b) of 
former Section 771 without substantive change, except that (I) 

. . 


