#L-655 nsilc
03/20/87

Memorandum 87-10

Subject: Study L-655 - Inventory and Appraisal (Review of Comments
on Tentative Recommendation)

The Commission in January approved the I1nventory and apprailsal
recommendation to distribute for comment, We requested comments by
February 23, and have recelved the letters attached to this memorandum as
Exhibits 1-34., The letters contain thoughtful and articulate responses
that bear careful reading.

Approximately half of the letters received give general approval to
the tentative recommendation, either without exception or with concerns
about only a few specific provisions. The general approvals range from
the fairly noncommittal, such as "in order" (Everett Houser of Long Beach
{Exhibit 4)) and "no problems” {(Stuart D. Zimring of North Hollywood
(Exhibit 14)), to the enthusiastic, such as "excellent and workable”
{William P. Wilson of Downey (Exhibit 8)) and "wholeheartedly in favor"
{Lon D. Showley of San Diego (Exhibit 25)). Rodney Alan Baker of Covina
(Exhibit 18) observes that "it would be a wast improvement over the
present situation, and put to rest some of our grumblings we have
experienced with the referee process."”

Thisz general attitude was not shared by all the commentators,
however., The Northern California Chapter of the American Institute of
Real Estate Appraisers (Exhibit 26), for example, has concern whether the
Commission has adequately addressed the changing relevance of the probate
referee function. In addition, we recelved 2 letters that included
serious and strongly expressed concerns about the basic need for probate
referee appraisals. The letters contain specific and extensive
criticisms of the system, and their 1logic compels the authors to the
following conclusions:

In summary, we agree with the complaints of many of the
personal representatives we have represented. The probate
referee system does not work well, and in many cases it
insults the 1intelligence of the people working diligently to
perform thelr functions relating to the court system. In




certain cagses where the personal representatives are not
sophisticated, the probate referee does serve a legltimate
function.

Richard E. Llewellyn II and A. Steven Brown of Los Angeles
(Exhibit 16)

Although contrary arguments can be made, it seems to me
that the probate referee process presently In force 1is
deslgned primarily to benefit probate referees and that any
beneflt to the persons interested 1in estates (or to the State
in connection with estate tax determinations) is purely
coincidental.

James M. Ruddick of Maryasville (Exhibit 29)

The authors of both these letters offer specific suggestions that would
cure the defects they see in the system, involving primarily optional or
elective use of the probate referee, We will discuas these suggestions
in detall in connection with the specific statute sections they would
affect.

One feature of the letters we received that the staff belleves is
noteworthy 1is the praise given the Commission for its process on this
project. Though we frequently get letters commenting on the good job the
Commission 1s doing, we were struck and encouraged by the unsolicited
expressions of appreciation. Some of them are set out here:

In closing, we greatly appreciate the job which the
California Law Revision Commission performs. We hope that
your efforts to obtain comments from the probate and trust
bar will be successful. It is difficult sometimes to devote
the time necessary to respond to the proposed changes in the
law, especially for emaller firms such as ours,
Nevertheless, the bar should feel privileged to be a part of
the formulation of this type of law for the State of
California. Unless senslble and respectable laws are enacted
in our state, compliance cannot be expected from the
populace. Once again, our sincerest bhest wishes and thanks
for your efforts in these regards.

Richard E. Llewellyn II and A. Steven Brown of Los Angeles
(Exhibit 16)

We appreciate the time and effort which the Commission
expends in reviewing and recommending revisions to better
serve the public (personal representatives, beneficlaries,
creditors alike). We commend you for your work and thank you
for the opportunity to make suggestions and veolce our
experiences and ideas.

Paul H. Roskoph and Dawne W. Hollis of Palo Alto (Exhibit 20)




Finally, let me add that I appreciate all of your fine
and falr work on the subject of Probate Referees,
Irving Reifman of Los Angeles (Exhibit 23)

First I want to compliment yocu on the amount of work
that has been done. In reading the background, I am
impreased by the survey that was taken and the attention paid
to the results. ... Keep up the good work. I am proud of
you,

Ruth A, Phelps of Burbank (Exhibit 30)

As I indicated 1in my respense to the earlier
guestionnaire, I do not favor retention of the probate
referee system. I must concede, however, that your decision
to recommend retention 1s a reasoned and reasonable omne,

Russell 6. Allen of Newport Beach (Exhibit 34)

Attached to this memorandum is a revised draft of the recommendation
relating to the inventory and appraisal. The revised draft picks up
technlecal corrections pointed out in the letters we have recelved.
Substantive lssues raised in the letters are analyzed in notes following
the provisions of the draft to which they relate,

We need to review the 1ssues raised and develop a final draft
statute on inventory and appraisal. We will then be in a position to
decide whether the draft should be introduced in the 1987 legislative
session., The staff believes that because of the controversial nature of
this subject, it should not be included in the same bill with our cther
probate legislation, since 1t could well be the death of an otherwise
unobjectionable bill.

Respectfully submitted,

Nathaniel Sterling
Asgistant Executive Secretary
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Staff Draft

RECCMMERDATION
Relating to
IRVERTORY AND APPRAISAL

BACKGROUND

The major changes made by the new code affecting the inventory and
appraisal relate to the reole of the probate referee,

The 1982 legislation governing probate refereesl made specific
reference to the California Law Revision Commission study of the
administration of estates of decedents, and directed that the study be
monitored by the appropriate legislative policy committees.2 The
Commission has devoted substantial resources to 1nvestigating the
functioning of the probate referee system, including reviewing material
from legislative hearings concerning probate referees, surveying
inventory and appralsal systems in other jurisdictions, and considering
the views of the probate bar ({including the State Bar, Los Angeles
County Bar, Beverly Hills Bar, and other bar associations), as well as
communications from many interested individuals and groups (including
the California Probate Referees' Assoclation, California Bankers
Assoclation, Californla Appralsers Counecil, and American Institute of
Real Eastate Appraisers). The Commission has also allocated substantial
public meeting time to presentationa by interested persons.

In addition, the Commission distributed widely throughout the
probate community a questionnaire concerning the functioning of the
probate referee system and the need for reforms. The Commission
received more than 100 completed questionnaire responses, including

group responses from a mnumber of probate bar asscoclations, and

1. Prob. Code §§ 1300-1313, enacted by 1982 Cal. Stat. ch. 1535,
§ 13.

2, Prob. Code § 1313.




responses from Judges, court commissioners, public administrators, and
practicing lawyers. Responses came from perscns in 20 counties, both
rural and urban.

The Commission has taken into account this substantlial volume of
information in developing the following recommendations for changes in

the role of the probate referee iIn administration of decedents' estates.

RETENTION OF PROBATE REFEREE

The Commission considered removing the probate referee from
decedent estate administration entirely, in reliance on appraisal by
the personal representative. It has been argued that this would save
money for most estates by eliminating the probate referee's fees and
would simplify estate administration by eliminating an unmeeded third
party, with its attendant delays, from the process.

The Commission's investigation reveals that the cost to the estate
of the probate referee appraisal is relatively small. The referee's
fee is a statutory commission of one tenth of one percent of the value
of the estate, plus actual expenses.l This costs the estate
substantially less than an independent appraisal by a private appralser
where such an appraisal 1s needed for tax or other reasons, and is one
of the smaller costs asscclated with probate.

If an appraisal 1s not otherwise needed, however, the probate
referee's fee 1s an unnecessary cost to the estate. The Commission
recommends, below, a number of changes directed at this problem,
relating to assets that may be appraised by the personal representative
and procedures for waiver of a probate referee appraisal and reduction
of fees,

The Commission’'s 1nvestigation also reveals that the probate
referee's involvement causes little complexity or delay in the ordinary
case., The probate referee's appraisal 1s fairly expeditious; 15 days
is a typical time for the appralsal after delivery of the inventory by

3. Prob. Code § 609. The commission is subject to a statutory
maximum of $10,000 and minimum of $75.




the perscnal representative. Usually, any delay caused is mnot due to
the referee's appraisal but to time spent by the personal
representative in preparing the inventory.

There are cases in which a particular probate referee is dilatory
or not performing up to standards. The Commission recommends, below,
procedures to force expediticus appraisals in such cases, including
sanctions against and procedures for removal of inadequate probate
referees,

The prebate bar generally believes the probate referee works
efficlently and expedites and facilitates the probate process in the
usual case. Most judges and practitiocners think the referee provides a
useful and ordinarily high quality service at modest cost to the
estate, and that the referee system should be retained. Problems in
the system should be resolved by attacking the problems directly, not
by scrapping what 1s a basically sound system. The Commission concurs
with these views, and recommends the following changes to cure problems

in the probate referee system.

ASSETS APPRAISED BY REFEREE

In some estates the appraisal of assets 1s simple and does not
call for an appraisal expert such as a probate referee. These are
estates in which most assets are liquid and easily valued, and could
well be appraised by the personal representative without resort to
services of the probate referee,

Existing law recognizes this situation by permitting the personal
representative to appraise bank accounts, lump-sum insurance payments,
cash accounts, and a few other liquid assets.? The new code expands
these items to include money market accounts, brokerage cash accounts,
and refund checks issued after the decedent's death,

One area the Commission has examined closely 1s the appraisal of
publicly traded stock listed on a national exchange. Although it
appears that the personal representative rather than the probate

referee might properly appraise such assets, the Commission does not

4. Prob. Code § 605,




recommend that this be done as a matter of course. The economy of
scale that enables low-cost probate referee appraisals in the ordinary
case would be substantially impaired by removing publicly traded stock
as a routine matter. In addition, a major reason the probate referee
system works efficiently is that the referee simply appraises all
non-cash assets en masse and cheaply, without the time and expense of
making distinctions between what particular 1items are and are not
subject to referee appraisal. The savings achieved by attempting to
distinguish amoﬁg the many varieties of stock are not significant
compared to the procedural costs involved, and could be
counterproductive in many cases. Finally, experience has shown that
appraisals of publicly traded and listed stock by lnexperienced persons
are frequently inaccurate, due to such problems as value fluctuations
on the date of death, failure to take intc account x-dividend dates,
and misidentification of the class of stock.

The Commission believes a better approach to appraisal of stock of
all kinds, whether publicly traded or closely held, is to require as a
matter of course that the referee be the appraiser, subject to waiver
for good cause. This is existing 1aw,5 and appears to work well in
the ordinary case. In the unusual case, such as where the only major
agset is stock 1n a difficult to value family corporation, it may be
appropriate to walve the probate referee or to refer the matter to an
independent expert for appraisa1.6
WAIVER AND RELATED MATTERS

The Commission has found the existing procedure for waiver of the
probate referee in appropriate cases to be basically sound. The one
substantial revision in the waiver procedure made by the new code is to
require that a waiver be made before the inventory is delivered to the
probate referee. This will expedite administration by encouraging
prompt action by the personal representative and avold having the
probate referee invest substantial work on an appraisal only to have

the appraisal later walved.

S. Prob, Gede § 605.
6. See discussion under "Waiver and Related Matters" infra.
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The new code supplements the waiver procedure by a provision to
permit a unique, unusual, or special item of tangible personal property
to be appraised by a qualified independent expert. This would enable
the personal representative to avoid appraisal by the probate referee
and to select the appralser in a case where there is need for a special
expert. The independent appraisal would be subject to review by the
probate referee, and the referee's fees would be subject to reduction
or waiver by negotiation with the personal representative or, if they

are unable to agree, by the court.

SELECTION AND REMOVAL OF PROBATE REFEREE

Although most people who work with probate referees are satisfied
with the operation of the system, there are some Instances of
dissatisfaction. The Commissicn has concluded that existing remedies
for incompetent or otherwise inadequate referees are not sufficient,7
and the new code supplements the existing remedies.

Initially, the new code enables the personal representative to
avold appointment of a probate referee known to provide poor service by
application to the court to appeint some other referee. The new code
makes clear that the court has authority and discretion not to
designate a particular probate referee, and need not designate a
referee merely because that referee happens to be next in rotation on a
panel.

The new code also enables the personal representative to select a
particular probate referee, to a limited extent. This authority is
limited in order to avold favoritism and to prevent influencing the
appraisal through a known bias of the referee. However, selection of a
particular probate referee may be apprepriate in some situations where,
for example, the same referee has recently appraised the same property
or wiil he making related appraisals of the same property in another
proceeding. Selection of a particular referee by the personal
representative 1s subject to court discretion and a showing of good

cause by the personal representative,

7. EBxiating remedies are generally administered by the State
Contreller, Prob. Code § 1308.
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Where a referee has already been appointed, the new code provides
two new removal procedures. First, the personal representative may
remove the first referee appointed as a matter of right, without the
need for a showing of cause. This is similar to a peremptory challenge
of the first Judge appointed, and should be an expeditious and
effective remedy to ensure the competence of probate referees (by
making incompetence easily avolded). Second, the personal
representative may seek removal by the court for cause. Cause in this
context includes incompetence and undue delay. This will supplement
the State Controller's removal authority with 1local control over

appointments in individual cases.

TIME FOR APPRAISAL

The probate referee's appraisal 1s ordinarily made expeditiously
and causes little delay in probate. This is not always the case,
however, and the new code adds provisicons to ensure that all prokate
referee appraisals are completed quickly.

The new code creates a statutory duty on the probate referee to
appraise the property promptly and with reasonable diligence. The code
does not s8set a sgpecific standard, since the time required for the
appralsal may vary with the gize, character, and difficulty of assets
in the estate, The Commission i3 informed that the current norm is 1%
days after delivery of the inventory and other information necessary
for the appraisal.

Under the new code, if 90 days have elapsed since delivery of the
inventory and the probate referee has not returned the appraisal, the
probate refefee must report the status of the appraisal showing why the
property has not been appraised and estimating the time needed to
complete the a[:q:crai.sal.8 The report 1s filed with the court and
delivered to the personal representative, who may have the report set
for hearing. Actions the court may take for a dilatory referee include
reduction of fees and removal.

It is current practice for some probate referees to withheld
delivery of the appralsal, even though completed, until thelr fees have
been pald. This is inappropriate because it delays probate and, in an
i1l1iquid estate, it may make it impossible to proceed since payment
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must come from proceeds of sale of appraised property. The new code
prohibits a probate referee from withholding an appraisal until
payment, but also makes clear that the probate referee's fees are an
expense of administration, included in the highest statutory priority
for payment in the administration proceedings.9

JUSTIFICATION OF APPRAISAL

If the probate referee's appralsal is questioned, there is no easy
way to obtain the appraisal data used by the probate referee or for
supporting the appraisal. The new code takes a number of steps to
remedy this problem,

On demand by the personal representative or the beneficlary of
property, the probate referee must provide any appraisal report or
backup data concerning the property in the referee's files. This
information must be provided without charge as part of the referee's
regular services.

The referee may also be called upon to justify the appraisal at a
hearing for a tax audit or otherwise. Because of the substantial time
and effort that may be involved in this situation, the probate referee
may be entitled to an additional fee, to be negotiated between the
referee and person requiring the justification or, if they are unable

to agree, to be fixed by the court.

8. This is analogous to the report made by the perscnal
representative in the event of delay in closing the estate. 5See Prob.
Code § 1025.5. The 90-day period was selected in recognition of the
fact that in many cases it takes at least 60 days for the probate
referee to obtaln necessary appraisal information from the personal
representative where the information has not been delivered with the
inventory.

In this connection, the new code extends the time within which the
personal representative must file the inventory and appraisal from
three months to four. See Prob. Code § 600. The four month period 1is
more realistic under current conditions, and is consistent with the 90
day limit for the probate referee, For uniformity, the time for filing
a supplemental 1nventory and appraisal 1s alsc extended to four
months., See Prob. Code § 6ll.

5, See Prob. Code § 950,




These two remedies should be sufficient where a gquestion
concerning the appraisal arises within a shortly after the appraisal is
made, However, existing law does not clearly require record-keeping,
so that If an audit or other question arises later, the referee's files
may no longer be available. The new code addresses this problem by
requiring the referee to offer the flles to the personal
representative. If the perscnal representative does not request the
files within three years, the files may be destroyed.
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DIVISION 2. GENERAL PROVISIONS
PART 12. PROBATE REFEREES

CHAPTER 1. APPOIRTMENT AND EEVOCATIOR
Appointment by Controller
Qualifications for appointment
Qualification examination
Term of office of probate referee
Standards for probate referee
Termination of authority
Political activities of probate referee

CHAPTER 2. POWERS OF PROBATE REFEREE
General powers
Compelling appearance
Examination, testimony, and production of documents
Protective orders and enforcement

DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDENTS
PART 3, INVENTORY AND APPRAISAL

CHAPTER 1. GENERAL PROVISIONS
Inventory and appraisal required
Supplemental inventory and sappraisal
Form of inventory and apprailsal
Notice of filing of inventory and appraisal
Dbjection to appraisal
Failure to timely file inventory and appraisal

CHAPTER 2. INVENTORY
Article 1. General Provisions
Contents of inventory
Discharge or devise of claims
Qath of personal representative

Article 2, Discovery of Property of Decedent
Subpoena to appear and be examined concerning decedent's
property
Examination
Subpoena to appear and account
Wrongful taking, concealment, or disposition of property in
estate

CHAPTER 3. APPRATISAL
Article 1, Procedure
Appraisal by perscnal representative, prebate referee, and
independent expert
Appraisal by personal representative
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Retention of records by probate referee

t e 2, Desi tion and Removal of Probate Referee
Designation by court
Designation at request of personal representative
Discretion not to designate person as probate referee
Disqualification of probate referee
Removal of probate referee

Article 3, Time For Probate Referee Appraisal
Time required for appralsal or status report

Hearing and order

Article 4, Commission and Expenses of Probate Referee
Payment of commission and expenses

Amount of commission and expenses

Maximum and minimum commissions

Division of commission between referees
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DIVISION 2. GENERAL PROVISIONS
PART 12. PROBATE REFEREES

CHAPTER 1. APPOINTMENT AND REVOCATION

§ 400. Appointment by Controller
400, (a) The State Controller shall appoint at least one person

in each county to act as a probate referee for the county.

{b) If there are fewer than three regularly qualified applicants
to serve In a county, the State Controller may designate a probate
referee from another county or, in the event there is no regularly
qualified applicant, make an interim appointment, to sgserve until the
vacancy has been fllled by a regularly qualified applicant.

Comment, Subdivision (a) of Section 400 continues a portion of
the first sentence of the first paragraph of former Probate Code
Section 1305 without change. Subdivision (b) restates the third
sentence of the first paragraph without substantive change.

Note, State Bar Study Team 1 (Exhibit 32) points out a number of
odd results in subdivision (b), based on whether there are fewer than
three applicants for appointment as probate referee or no applicants.
If there are fewer than three, only a referee from another county nay
be "designated” and the designation is apparently permanent. If there
are no @gpplicants, anyone apparently may be appointed, but the
appointment is dtemporary, and may only permanently be filled by a
person not a referee from another county.

The staff agrees that this scheme doesn't seem to make alot of
sense, although there may be reasons. We suggest the provision be
simplified to provide that *If there are fewer than three regularly
qualified applicants to serve in a county, the State Coniroller may
designate a probate referee from another county to serve until the
vacancy has been filled by a regularly qualified applicant.”

§ 401, Qualifications for appointment
401, {a) Appointment shall be from among persons passing a

qualification examination administered by the State Personnel Board., A
person who passes the examination is eligible for appointment for a

period of five years from the date of the examination.
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(b) Appointment shall be on the basis of merit without regard to
sex, race, religious creed, color, national origin, ancestry, marital
status, or political affiliation.

Comment. Subdivision (a) of Section 401 restates a porticn of the
first sentence of the first paragraph and the fifth sentence of the
gsecond paragraph of former Probate Code Section 1305 without
substantive change. Subdivigsion (b) continues the second sentence of
the first paragraph of former Probate Code Section 1305 without change.

402 ualification ination

402, (a) The qualification exzamination for applicants for
appeintment to act as a probate referee shall be held at times and
places within the state determined by the State Controller.

{(b) The State Controller shall contract with the State Personnel
Board to administer the qualification examination. Administration of
the examination shall include:

(1) Development of standards for passage of the examination.

{2) Preparation of examination questions.

(3) Giving the examination.

(4) Scoring the examination.

(¢} Each applicant shall pay a fee established by the State
Personnel Board for taking the qualification examination. The State
Personnel Board shall tranamit to the S3tate Controller a 1list of
candidates who have recelved a passing score in the examination. The
list is a public record.

Comment, Section 402 restates former Probate Code Section 1306
without substantive change.

§ 403, Term of office of probate referee

403. (a) The term of office of a probate referee is four years,
expiring June 30. For a period of five years from the date of
explration of the term of office, a person appointed to act as a
probate referee is eligible for reappointment.

(b If the State Controller increases the number of probate
referees in a county, the State Controller shall stagger the terms of
the new appointees 80 that one-guarter or as close to one-quarter as
pogsible of the terms of the probate referees in that county expire eon

June 30 of each succeeding year.
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Comment. Section 403 restates the second, third, and sixth
sentences of the second paragraph of former Probate Code Section 1305,
with the addition that a probate referee's eligibility for
reappointment lasts until five years after expiration of the referee's
term of office.

404, Standards for probate referee

404, (a) The State Controller may establish and amend standards
of tralning, performance, and ethics of probate referees. The
standards are a public record.

(b) The State Controller may revoke the appointment of a person to
act as a probate referee for noncompliance with any standard of
training, performance, or ethics established under subdivision {a).
The State Controller may revoke an appointment under this subdivision
without notice or a hearing, but the revocation is subject to review dy
writ of mandate to a court of competent jurisdictionm.

Comment, Subdlvision (a) of Section 404 restates former Probate
Code Section 1307 without substantive change. Subdivision (b) restates
former Section 1308{a) without substantive change,

Note. The lack oOF gppraisal standards is criticized by the
Northern California Chapter of the American Institute of Real Estate

Appraisers (Exhibit 26), which recommends the adoption of standards of
practice for probate referee appraisals. '"There is a major move to
establish clearer and more comprehensive standards of practice
throughout the appraisal occupation, iIn response to documented
abuses. It is our opinion that such action is desirable here, and
should be provided for in this revision.” This is also the position of
the California Appraisers' Council (Exhibit 27), which states, *"there
is clearly a need to establish standards which will assure that sound
appraisal procedures are followed and that Che probate referee
(appraiser) can conduct an independent and objective appraisal. The
probate referee must be held accountable to a set of standards that are
apart from the objectives of the ‘client’ (this allows the probate
referee to objectively value the property without influence by the
heirs or any other party).'" Yrhey point out that while some persons
feel that probate referee appraisals are generally adeguate, others do
not. While a probate referee appraisal may be of reasonable guality
and serviceable for the ’"modest” cost, often the appraisal is
inadequate., "Ihe cost of compliance with a selt of standards that do
not result in reliable and objective appraisal results can hardly be
termed ‘modest’.”

These appraisal professionals are not alone in their concern about
the quality of the appraisal work done. A number of the Ietters we
received complained about the appraisals. Robert K. Maize, Jr., of
Santa Rosa (Exhibit 12) states:

I am a certified tax specialist and my involvement in
probate matters is primarily in regards to estate tax and
income tax considerations. Because of the importance
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attached to the fair market value of the property at the date

of death, I find that I am commonly recommending to ay

clients that they obtain appraisals of property independent

of the appraisal prepared by the probate referee. From past

experience the probate referee could provide little or no

substantiation of how the value was determined when the issue

was raised by the Internal] Revenue Service on an audit, so

that the taxpayer was forced to pay for a second, independent

appraisal .

James M. Ruddick of Marysville (Exhibit 29) states:

In my experience, probate referees are only marginally
qualified to appraise assets other than listed securities and
residential real estate. With respect to listed securities,
it makes no sense whatever to pay a fee for an appraisal that
can be obtained at no_cost from most stock brokers or from
the Wall Street Journal. Similarly, if an expert appraisal
of residential real estate is required, a local real estate
broker can provide a more persuasive (for estate tax
purposes) appraisal for a fee similar to {or less than) that
established for the probate referee.

On a number of occasions, I have had probate referees
advise me "you tell me what it is worth and I will accept
your opinion."” That is, they are willing to accept, without
independent analysis, the opinion of value of the personal
representative or the attorney for the personal
representative. This is true with respect to both real and
personal property. It most frequently occurs in the case of
reappraisals for purposes of sale and, in my experience, such
reappraisals are done without any real analysis of the value
of the asset involved.

In my experience, in the event of federal estate tax
audits, the Internal Revenue Service agents give virtually no
credence to appraisals by probate referees. For that reason,

I routinely advise personal representatives to obtain, at the

outset, appraisals of business property and agricultural

property from gqualified independent appraisers. Again, in
such cases, it makes no sense to pay a probate referee to

“appraise” something which the probate referee is not

qualified to appraise and whose appraisal will, in any event,

be disregarded.

This opinion is not universal, however, and we did receive
favorable comments. "I have been for the most part quite pleased with
the probate referee appraisal system that I have experienced over the
last fifteen (15) years here in San Diego.” Lon D, Showley of San
Diego (Exhibit 25). *I have found that the probate referees appraised
fairly and with uncanny accurateness.” Ruth A, Phelps of Burbank
(Exhibit 30}.

The specific suggestion for reform offered by the appraisal
professionals is to revise Section 404{a) to read:

The State Controller may establish and amend standards of
training, performance, and ethics of probate referees. Such

T h L raisal pr nient for
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Uniform Appraisal Standards adopted by the majority of the

rshi r I i which form the Ad-Hoc Committee on
Professional Appraisal Stendards, The standards are a public
record.

The Uniform Standards referred to have been adopted by nearly a1l major
appraisal groups. The first two appraisal standards, relating to
recognized methods and techniques of real estate appraisals and
commmnication of analysis, opinion, and conclusion in reporting real
estate appraisals, are attached to Exhibit 27.

Violatjon of standards is the subject of subdivision (b} of
Section 404. This provision authorizes the State Controller to revoke
the appointment of a probate referee Ffor violation of standards
“without notice or a hearing.” Irving Kellogg of Los Angeles (Exhibit
3) notes that this may violate due process rights, generating lawsuits
that are unnecessary, time consuming, and detrimental to government.
The staff can see arguments on both sides of the due process issue. We
note that appoiniment of a probate referee is within the discretion of
the State Coniroller, and a referee who accepis an appointment does so
with knowledge that it 1s revocable if in the State C(Controller’s
opinion standards have been violated, The probate referees are
satisfied with this provision, and we would leave it untouched despite
the possibility of litigation.

§ 405, Termination of auwthority
405. (a) The authority of a person to act as a probate referee

ceases Iimmediately upon expiration of the person's term of office,
revocation of the person's appointment, or other termination pursuant
to law.

{b) Upon cessation of authority of a person to act as a probate
referee, the court shall reassign any estate for which the person had
been designated as probate referee,

Comment, Subdivision {(a) of Section 405 restates former Probate
Code Section 1309 without substantive change. Subdivision (b) codifiles
existing practice. Other termination pursuant te law includes
resignation.

§ 406, Political activities of probate referee

406, {(a) A probate referee or any person who is an applicant for
or seeking appointment or reappeintment to act as a probate referee
shall not, directly or indirectly, solicit, receive, or contribute, or
be in any manner concerned in scliciting, receiving, or contributing,
any of the following:

(1) Any assesasment, subscription, or contribution to any party,
incumbent, or candidate exceeding two hundred dollars {$200) in any one

year for any campaign for any partisan public office of this state,
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(2) Notwithstanding paragraph (1), any assessment, subscription,
contribution, or political service for any campaign for the office of
State Controller.

{(b) A violation of this section is a misdemeanor, and the State
Controller shall revoke the appolntment of a probate referee who
violates this section.

{c¢) The State Controller may not appoint or reappoint as a probate
referee any person who, within the two-year period preceding the date
of the appointment or reappointment, violates subdivision (a)(l), or
who violates subdivision (a)(2), and any such appointment or
reappointment 1s void. However, all acts not otherwise invalid
performed by the person before tevocation of the person's appointment
are valid,

Comment, Subdivisions (a) and (b) of Section 406 restate former
Probate Code Section 1311, with the addition of references to
incumbency and reappointment. The two hundred dollar limitation of
paragraph (a)(l) does not apply to the State Contreoller; solicitationm,
receipt, or contribution of any amount to a State Controller campaign
is absolutely prohibited by paragraph (a){2).

Subdivision {c) restates former Probate Code Section 1312, with
the added regquirement of removal from office. The tranaitional
provision is omitted because it 1s no longer necessary.

Note. Stuart D. Zimring of North Hollywood (Exhibit 14) suggests
that subdivision (a)(2) should be clarified toc reinforce the illegality
of a contribution to a& campaign for State Controller, The staff would
revise the provision to read:

(2) Notwithstanding---paragraph--{iJ,-—-any An assessment,
subscription, contribution, or political service Ffor any campaign
for the office of State Controller in gny amouni, noftwithstanding

paragraph (1).
Irving Kellogg of Los Angeles (Exhibit 3} believes the section is

comeendable but wonders whether as a practical matter it is enforceable
or whether the probate referees are even aware of it. The referees are
well aware of it; the staff believes this is a sensitive political
matter the Commission should not become involved with. If the
Commission feels the need to do something, perhaps Mr. KRellogg's
suggestion that a referee file an annual compliance disclosure
statement would be appropriate.
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CHAPTER 2., POWERS OF PROBATE REFEREE
§ 450, General powvers
450. Upon designation by the court, the probate referee has all
the powers of a referee of the superior court and all other powers
provided in this chapter.
Comment, Section 450 restates subdivision (b) of former Probate
Code Section 1301 without substantive change.

Note, Irving Rellogg of Los Angeles (Exhibit 3) suggests that a
cross-reference to other powers of referees would be useful. We do not
believe a specific cross-reference should be added ¢€o the section
itself, since the reference may be incomplete or rendered incomplete by
later enaciments. We could add to the Comment language such as, *"For
general provisions relating to referees of the court, see Sections 638
to 645.1 of the Code of Civil Procedure.”

§ 451, Compeiling appearance
451. For the purpose of appraisal of property in the estate, the

probate referee may require, and may issue a subpoena to compel, the
appearance before the referee of the personal representative, guardian,
congervator, or other fiduciary, an interested peraon, or any other
person the referee has reason to believe has knowledge of the property.

Comment., Section 451 restates subdivision {(a) of former Probate
Code Section 1301 and former Probate Code Section 1302, with the
addition of the reference to a guardian, conservator, or other
fiduciary, since the probate referee may appralse estates other than
decedents' estates.

CROSS-REFERENCES
Definitions
Interested person § 48
Person § 56
Personal representative § 58
Property § 62

§ 452, Examination, testimony, and production of documents

452. The probate referee may examine and take the testimony under
oath of a person appearing before the referee, or require, and issue a
subpoena to compel, the person to produce any document in the person's

possession or control, concerning the value of property in the estate.

=-17-




Comment. Section 452 restates former Probate Code Section 1303,
with the addition of the reference to production of documents. See
Section 453 {(protective orders and enforcement).

CROSS-REFERENCES
Definitions
Person § 56
Property § 62

§ 453, Protective orders and enforcement

453, (a) On petition of a person required tc appear befere the
probate referee pursuant to this chapter, the court may make a
protective order to protect the person from anncyance, embarrassment,
or oppression. The petitioner shall mail notice of the hearing on the
petition to the probate referee at least 15 days before the date set
for the hearing.

{b) On petition of the probate referee, the court may make an
order to show cause why a peraon who 1s required, but falls, to appear
before the probate referee pursuant to this chapter, should not be
compelled to do so. The probate referee shall mail notice of the
hearing on the petition to the person at least 15 days before the date
set for the hearing.

Comment, Subdivision (a) of Section 453 is drawn from Code of
Civil Procedure Section 2037.8. Subdivision (b) is drawn from Code of
Civil Procedure Section 2034.

CROSS-REFERENCES
Definitions
Perscn § 56
Mailed notice § 1215
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DIVISION 7. ADMINISTRATION OF ESTATES OF DECEDERTS

PART 3. IKRVENTORY AND APPRAISAL

CHAPTER 1. GERERAL PROVISIONS

§ 8800, Inventory and appraisal required

8800, Within four montha after letters are issued to a general
personal representative, or within a further time allowed by the court
for reascnable cause, the personal representative shall file with the
clerk an inventory and appralsal of the fair market value at the time
of the decedent's death cof the property to be administered in the
decedent's estate.

Comment, Section 8800 restates the first portion of the first
sentence of former Probate Code Section 600, extending the time for
filing the inventory and appraisal from three months to four. See also
Section 7061 (actions in chambers). Section 8800 alaso generalizes the
“"fair market value" standard from various places in former law.

The inventory and appraisal procedure provided in this part
applies to valuation in administration of decedents' estates, but may
be incorporated in other proceedings. For example, in a small estate
set-aside proceeding umder Chapter 6 (commencing with Section 6600) of
Part 3 of Division 6, an inventory and appralsal of the decedent’s
estate is required as provided in Section 6608. Neo inventory and
appralsal of the decedent's estate is required where it is disposed of
without administration under Division 8 (commencing with Section 13000)
except to the extent an inventory and appraisal is required pursuant to
Section 13103 (real property), subdivision (b) of Section 13152 (real
property), subdivision (c) of Sectlon 13200 (affidavit procedure), or
Section 13658 (property passing or belonging to surviving spouse).

CROSS—-REFERENCES
Definitions
Letters § 52
Personal representative § 58

Note, The time for the personal representstive to fFfile and
inventory and appraisal under existing law is 3 wmonths; this drafe

extends the period to 4 months. This extension was specifically
approved by Howard Serbin of the Orange County Counsel’'s office
{Exhibit 24) and commended by State Bar Study Team 1 {Exhibit 32).
Paul H. Roskoph and Dawne W, Hollis of Palo Alto (Exhibi¢ 20) comment
that this is *"more realistic in view of the time needed to gather
information, especially in larger, more complex estates.”
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John A, pundas II of Pasadena (Exhibit 2) points out that 4 months
is inadequate; since the draft gives the probate referee three months
in which to make an appraisal, this leaves the personal representative
only one month in which to get the appraisal to the probate referse,
He believes the personal representative should have at least 3 months
in which tc make the appraisal. He points out that if the probate
referee obtains an extension of time to complete the appraisal, the
same extension of time should apply to the personal representative's
duty to file the inventory and appraisal. Thus he would allow the
personal representative three months in which to deliver the inventory
to the probate referee or to file an unappraised inventory with the
court. Thereafter there would be a three month period in which the
appraisal would have to be completed. In effect, this would give a six
month maximum for completion of the inventory and appraisal.

Russell 6. Allen of Newport Beach (Exhibit 34) also questions
whether 4 months is appropriate. In larger estates for which a federal
estate tax return is required, submission of the inventory and
appriasal when the return is due would bring the statute much closer in
line to the common practice of many attorneys. His experience is that
he files the inventory and appraisal within the first few monihs only
in cases where there is a significant potential for controversy between
the personal representative and beneficliaries; more often he files the
inventory at the time of the federal estate tax return. He would
modify this section to provide that “an inventory must be Ffiled within
thirty days after the date (including any extension) for filing a
federal estate tax return if one is regquired, within six months iIf no
return is required, or an inventory (but not necessarily an
appraisement) within thirty days after demand by any person interested
in the estate (but in no event earlier than four months after the
issuance of letters).”

These suggestions make some sense. The Commission has previously
considered similar suggestions fFrom local bar associations. The State
Bar agreed that a shorter time period is unrealistic in many cases, but
felt the shorter statutory period was a useful inducement. The
Commission decided on a four month period with these considerations in
wmind, but may wish to reconsider this maiter.

Irving Kellogg of Los Angeles (Exhibit 3) is concerned about a
drafting matter--the requirement that the personal representative file
the inventory and appraisal within four months could be read by the
uninitiated person to require the actual appraising to be done by the
personal representative. He suggests that the appraisal requirement be
made “subject to the provisions of this part”, or some such provision
to alert the personal representative. The staff is not sure how useful
this provision is. Essentially every statute is subject to some other
statute in one way or other, and here all the relevant statutes are
collected 1n the Same portxon of the code.

Exis : - : : ae g aisal in an
inter f r Paul H. Roskoph and Dame W. Holhs of Palo
Alto (Exh;bzt 20) are concerned that the present draft does not
expressly continue this rule, "“We have relied upon this provision in
every JSection 650 proceeding we have handled, i.e., appraisals on
interspousal transfers which are not done by a Referee.” A provision
is not necessary here because ths interspousal tiransfer provisions
provide expressly that an inventory and appraisal is not required.
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Section 13659. Roskoph and Hecllis nonetheless '"strongly urge” a
specific reference to interspousal transfers here. Perhaps language
would be better in the Comment, drawn from Section 605 (effective July
1, 1987):

No inventory and appraisal of the decedent’s estate is
required where it is disposed of without administration under
Division 8 (commencing with Section 13000) except to the extent an
inventory and appraisal is required under or pursuant to Sections
13103, 13152(b), 13200(c), or 13658,

In & small estate set-aside proceeding under Chapter 6
{commencing with Section 6600) of Part 3 of Division 6, an
inventory and appraisal of the decedent’s estate is reguired as
provided in Section 6608,

Whether a formal appraisal of the estate is even necessary in the
ordinary case is the concern of James M. Ruddick of Marysville (Exhibit
29). It has been his experience that a formal appraisal is most often
necessary or advisable (1) to determine values for estate tax purposes,
(2) to determine the new basis for income tax purposes, or (3) to
determine the patiern of distribution of assets in certain cases. *In
many estate administration proceedings, because of the nature of the
property or the relative simplicity of the distribution pattern., there
is simply no need for a formal appraisal or, to the extent that an
appraisal iIs required, the personal representative is capable of
providing the necessary appraisal.” He would mske formsl appraisal of
estate assets purely optional, on condition that (1) any beneficiary
could request or demand a feormal appraisal and (2) the probate judge
could require an appraisal if the judge saw the necessity for it,

§ 8801, Supplemental inventory and appralsal
8801. If after the inventory 1s filed the personal representative

acquires knowledge cf property to be administered In the decedent's
estate that I8 mnot 1included in the inventory, the personal
repregsentative shall file a supplemental inventory and appraisal of the
property Iin the manner prescribed for the original inventory and
appraisal. The supplemental inventory and appraisal shall be filed
within four months after the personal representative acguires knowledge
of the property.

Comment, Section 8801 restates former Probate Code Section 611,
extending the two month time for £filing to four months. For
enforcement of this requirement, see Section 8805 (failure to timely
file inventory and appraisal).

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
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Nofe. This section extends the time for a supplemental inventory
and appraisal from two to four months after the personal representative
discovers omitted property. Howard Serbin of the Orange County
Counsel's office (Exhibit 24) supports this extension,

8802 Form of invento d appralsal
8802. The inventory and appraisal shall be in the form of a
separate listing of each item with the value of the item opposite the
item.

Comment , Section 8802 restates the fifth sentence of former
Probhate Code Section 600, The value must be the fair market value at
the time of the decedent's death, Section 8800 {(inventory and
appraisal required).

Note. State Bar Study Team 1 (Exhibit 32) points out that the
existing law requires the appraisal to be in "dollars and cents”. This
requirement was deleted from the draft at a time when the draft allowed
rounding off. Since then we have decided not to allow rounding off, 50
the staff will return the "dollars and cents” requirement to this
section.

§ 8803, Notice of filing of inventory and appraisal
8803. Upon the filing of the inventory and appraisal, the

personal representative shall, pursuant to Section 1252, mail a copy to
each person who has requested special notice,
Comment, Section 8803 is new.
CROSS-REFERENGES
Definitions
Person § 56

Personal repregentative § 58
Request for special notice § 1250

4, Objection to appraisal

8804, {a) At any time before entry of the order for final
distributicn of the estate, an interested person may file with the
court a written objection to the appraisal.

(b) The clerk shall fix a time, not less than 15 days after the
filing, for a hearing on the objection.

{c) The person objecting shall give notice of the hearing,
together with a copy of the objection, as provided in Section 1220. 1If
the appraisal was made by a probate referee, the person objecting shall

—22—




also mail notice of the hearing and a copy of the objection to the
probate referee at least 15 days before the date set for the hearing.

(d) The person objecting to the appraisal has the burden of proof.

{e) Upon completion of the hearing, the court may make any orders
that appear appropriate. If the court determines the objection was
filed without reasonable cause or good faith, the court may order that
the fees of the personal representative and attorney and any costs
incurred for defending the appraisal be made a charge against the
person filing the objection.

Comment, Section 8804 restates former Probate Code Section 608.5,
replacing the 10 day minimum hearing time with 15 days consistent with
the general notice provisions and providing for an award of fees and
costs in the event of a frivolous objection, It is drawn from Probate
Code Sectiocn 927 and from former Revenue and Taxation Code Sections
14510-14513. See also Sections 8907 (appraisal report, bhackup data,
and Jjustification of appraisal) and 927 (exceptions to account,
including objection te appraisal)., For objection to the inventory,
other procedures are available. See, e.g., Section Chapter 11
(commencing with Section 9860) of Part 5 (conveyance or transfer of
property claimed to belong to decedent or other person).

GCROSS—REFERENCES
Clerk to set matter for hearing § 1285
Definitions
Interested person § 48
Person § 56
Request for speclal notice § 1250

Note, William £¥. Fox of Paso Robles (Exhibit 15), who bhas
practiced probate law in the Los Angeles area for 16 years, is
concerned that some persons could file an objection to the appraisal as
a method to delay closing the estate, in order to force a settlement of
their claim. He assumes that a jury trial will be demanded, and that
because of the five year backlog in wmetropolitan areas, the objector
can effectively tie up the estate., "In my opinion, under this Section,
a person could wait until a Petition for Final Distribution is filed
and then file objections to the appraisal. The Petition for Final
Distribution, in all probability. would have to be placed off calendar,
waiting for an adjudication on the appraisal.” His suggestion is that
the inventory and appraisal should be mailed to beneficiaries as well
as persons who have regquested special notice, and there would be a
30-day period within which objections could be made.

The staff is not sure how long an objection to an appraisal would
tie up the estate for. A jury trial would not be available, contrary
to Mr., Fox's assumption. He does point cut that "Determining the value
of anything by experts can be very time-consuming and very costly when
the matter is heard in court.” Whether limiting objections to 30 days
after Filing the appraisal would substantially cut down the delay
problem, we do not know.
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§ 8805, Fajlure to timely file Inventory and appraisal

8805, If the perscnal representative negligently or intentionally
falls to file the inventory and appralsal within the time allowed under
Section 8800:

{a) The court may compel the personal representative to file the
inventory and appraisal pursuant to the procedure prescribed in Section
921 to compel a personal representative to file an account,

(b) The court may remove the personal representative from office.

{(c) The personal representative is liable for injury to the estate
or to an interested person arising from the fallure, including
attorney's fees in the court's discretion., Damages awarded pursuant to
this subdivision are a 1iability on the bond of the personal
representative,

Comment, Section 8805 restates former Probate Code Section 610
and & portion of former Probate Code Section 611, coedifying the case
law rule that the statute applies to failure to timely file the
appraisal as well as fallure to timely file the inventery. Section
8805 is limited to negligent or intentional noncompliance by the
personal representative and is not intended to apply where the personal
repregentative was unable to flle the appraisal due to the probate
referee’s delay, or where the personal representative made a good faith
effort to file but was umable to due to circumstances beyond the
personal representative's control. For delay caused by the probate
referee, see Article 3 (commencing with Section 8940¢) of Chapter 3.

Subdivision {a) is new.

Subdivision (b) provides for removal as an independent sanction.
For the removal procedure, see Article 6 (commencing with Section 8500)
of Chapter 4 of Part 2. This supplements the removal sanction that is
part of the procedure under subdivision {(a) to compel a filing.

Under subdivision (c), 1liability for injury ariaming from the
fallure of the personal representative to timely file the inventory and
appraisal includes atterney's fees incurred in proceedings to compel
the filing. Liability of the personal representative and of the
suretiles on the bond 1s Joilnt and several. See Code Civ. Proc.
§ 996.410 et seq.

CROSS-REFERENCES
Definitions
Interested person § 48
Personal representative § 58

Note, State Bar Study Team 1 (Exhibit 32) notes that this Section
provides a remedy for failure to timely file t¢he iInventory and
appraisal but not for failure to timely file a supplemental inventory
and appraisal, even though it is intended to cover both (see the
Comment to Section 8801), The staff would correct this defect by
applying the section for failure to file within the time required by
*#this chapter” rather than the time required by "Section 8800”, and by
adding a reference in the Comment 524Ehe supplemental filing.




Irving Kellogg of Los Angeles (Exhibit 3) suggests that we add to
this section & provision for a personal representative to file with the
court a notice giving the reasons for the delay and an explanation of
why the delay is beyond the conirol of the personal representative,
¥Such a requirement would state & record in the file and would be
indicative of the personal representative’s efforts to achieve
compliance with the deadline date.” This would be analogous to the
procedure we provide for the probate referee to appear and explain any
delay before sanctions are imposed. See Sections 8940 and 8941 of the
draft.

CHAPTER 2. INVENTORY

Article 1. General Provisions

§ 8850, Contents of inventory

8850, (a) The Iinventory shall include all property to be
administered in the decedent’s estate.

{b) The inventory shall particularly specify the following
property:

{1) Debts, bonda, meortgages, deeds of trust, notes, and other
gecurity for the payment of money to the decedent, with the name of
each debtor, the date, the sum originally payable, and the
endorgements, i1f any, with their dates,

{2) A statement of the interest of the decedent in a partnership
in which the decedent was a member, appralsed as a single item.

{3) An account of all money of the decedent.

{c) The iInventory shall show, to the extent ascertainable by the
personal representative, the portions of the property that are
commmity, quasi-community, and separate property of the decedent.

Comment, Subdivisions (a) and (b) of Section 8850 restate the
third and fourth sentences of former Probate Code Section 600 without
substantive change. Subdivision (c¢) restates former Probate Code
Section 601, with the addition of the reference to quasi-community
property.

CROSS-REFERENCES
Definitions
Community property § 28
Personal representative § 58
Property § 62
Quasi-community property § 66
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Note., Subdivigion (b)}(Il) requires the inventory to particularly
specify mortgages., deeds of itrust, and other security Ffor debts owed %o
the decedent. Irving Rellogg of Los Angeles (Exhibit 3) suggests that
if the debts are secured by real property, the inventory should contain
a legal description of the property. #This would be helpful in
tracking the handling of the real property throughout the probate
proceeding.”

State Bar Study Team 1 (Exhibit 32) believes the phrase in
subdivigion (b){(2}, "appraised as a single itew”, should gqualify both
(b)(1) and (b)(2). The staff disagrees. All the items mentioned in
subdivision (b)(1) =should be appraised separately and not
collectively. Team 1 suggests that this is in Fact what appraisal "as
a single item" is intended to require, but that construction would
confound the plain meaning of the words. The relevant provision was
first added to the law in 1907, providing:

The inventory must contain all the estate of the decedent,
real and personal, a statement of all debis, bonds, mortgages.
notes, and other securities for the payment of money belonging to
the decedent, specifying the name of the debtor in each debt or
security, the date, the sum originally payable, the indorsement
thereon {(if any), with their dates, and the sum which, in the
Jjudgment of the appraisers, may be collected on each debt or
security; and a statement of the interest of the decedent in any
partnership of which he was & member, to be appraised as a single

item,
In this formulation, the qualification clearly applies only to the
partnership interest. The Code Commissioners’' note to the 1%07

provision is that, *"Besides some slight changes in wording, the
amendment iIs designed to secure greater definiteness as to the
inventory of a partnership property interest.” This Ianguage was
construed by the Supreme Court in 1914--"The interest of a deceased
partner in the property of a firm of which he was a member at the time
of his death pust be inventoried by his administrator or executor, and
must be appraised as a single item, no matter how extensive and varied
in character the firm property may be, and for the purposes of
administration it is deemed part of the personal estate and may be sold
as such.” Cooley v. Miller & Lux, 168 Cal. 120, 136 (1914). The staff
believes the tabulation of Section 8350 clarifies the point and should
not be changed.

§ 885]1, Discharge or devise of claims
8851. The dlscharge or devise In a will of any debt or demand of

the testator against the executor or any other person 1s not wvalid
against creditors of the testator, but is a specific devise of the debt
or demand. The debt or demand shall be included in the inventory. If
necessary, the debt or demand shall be applied in the payment of the
debts of the testator. If not necessary for that purpose, the debt or
demand shall be distributed in the same manner and proportion as other

apeclfic devises,.
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Comment, Section 8851 restates former Probate Code Section 603
without substantive change.

CROSS-REFERENCES
Definitions
Devise § 32
wWill § 88

2, Dath of personal representative

8852. (a) The personal representative shall take and subscribe an
cath that the inventery contains a true statement of all property to be
administered in the decedent’s estate that the personal representative
has knowledge of, and particularly of money of the decedent and debts
or demands of the decedent agalnst the personal representative.

{b) The oath shall be endorsed upon or attached to the inventory.

Comment, Section 8852 restates former Probate Code Section 604
without substantive change. The requirement of an oath may be
satisfied by a written affirmation. Code Clv, Proc § 2015.6.

CROSS-REFERENCES
Definitions
Personal representative § 58

Note, Herbert P. Moore, Jr., of Orinda (Exhibit 1) notes that
this section does not make clear if all joint personal representatives
must sign the inventory. "I recently had a situation involving
co-executors wherein one co-executor would not sign the inventory.”
The xstaff is reluctant to wmake special rules dealing with this
situation. There are innumerable duties imposed on the personal
representative throughout the code, and we would not want to specify
for sach duty a rule applicable to joint personal representatives. Our
approach has been to create general rules on this matter for all estate
administration. Thus where there are two personal representatives,
both must act; where there are more than two, a majority may act; and
any personal representative may seek a court order requiring the others
£to act. Section 9630.

Article 2, Discovery of Property of Decedent

§ 8870, Subpoena to appear apd be examined concerning decedent's
property

8870. {a) On petition by the personal representative or an
interested person, the court may issue a subpoena to a person to appear
before the court and be examined under oath concerning any of the
following allegations:
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(1) That the person has wrongfully taken, concealed, or disposed
of property in the estate of the decedent.

(2) That the person has knowledge or possession of any of the
following:

(A) A deed, conveyance, bond, contract, or other writing that
contains evidence of or tends to disclose the right, title, interest,
or claim of the decedent to property.

{B) A claim of the decedent.

{C) A lost will of the decedent,

{(b) If the person does not reside in the county in which the
estate is being administered, the superior court either of the county
in which the person reasides or of the county in which the estate is
being administered may issue a subpoena under this sectioen.

{c) Disobedience of a subpoena issued pursuant to this section may
be punished as a contempt of the court ilssuing the subpoena.

Comment, Subdivisions (a) and (b) of Sectlon 8870 restate the
first two sentences of former Probate Code Sectlon 613, aubstituting a
petition for a complaint and a subpoena for a citation. See also
Section 7061 (actions in chambers).

Subdivision (c) supersedes the first sentence of former Probate
Code Section 614, For general provisions governing issuance and
enforcement of subpoenas, see Code Civ, Proc. § 1985 et seq. See also
Section 1283 (rules of practice).

CROS5-REFERERCES
Definitions
Interested person § 48
Personal representative § 538
Property § 62
Will § 88
Verification required § 1284

Note, Ruth A. Phelps of Burbank (Exhibit 30) notes that the
Comment refers to Code of C(Civil Procedure Section 1985 relating to
subpoenas, which allows attorneys fo Jissue subpoenas. She wonders
whether the Commission considered extending this to probate.

The Commission did not, and the reference to Section 1985 should
be deleted. That is 1left over from a time when the draft of the
general probate practice rules was very broad in its Incorporation,
The Commission has not yet finalized its decisions in this area, and
until then the reference is not applicable.

Russell . Allen of Newport Beach (Exhibit 34) would replace the
subpoena with a different sort of procedure, based on limited
experience with the subpoena. He would allow the court to direct an
individual to appear before a notary public and provide, in effect, a
deposition. If the individual refuses to answer gquestions in that
setting, then relief could be socught from the court as in the case of a
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civil discovery proceeding. "As it is, I have found it cumbersome {and
a gquestionable use of the court's time) ¢¢ regquire all of the
gquestioning to take place in the courtroom.’

§ 8871, Examination

8871. (a) At the examination, Interrogatories may be put to the
person subpoenaed pursuant to Section 8870, and witnesses may be
produced and examined on either side. All such interrogatories and
answers shall be in writing, signed by the person examined, and filed
with the court.

{b) If upon the examination it appeara that the allegations of the
petition are true, the court may order the person to disclose the
person's knowledge cof the facts to the personal representative.

(c) If upon the examination it appears that the allegations of the
petition are not true, the person's mnecessary expenses, Iincluding a
reasonable attorney's fee, shall be charged against the petitiomer or
allowed out of the estate, in the discretion of the court.

Comment, Subdivisions (a) and (bd) of Section 8871 restate the
gecond, third, and fourth sentences of former Probate Code Section
6l4. Subdivislon {(c) supersedes the third sentence of former Probate
GCode Section 613. The court order of disclosure is enfeorceable in the
same manner a&s other court orders. See, e.g., Code Clv, Proc. § 1209
{contempt); see alsc Section 1283 {rules of practice).

GROSS-REFERENRCES
Definitiona
Personal representative § 58

Note, Irving Kellogg of Los Angeles (Exhibit 3) suggests that the
nien £ ivigion be 5split up for clarity and

simplicity, thus:

All such interrogatories and answers shall be in writing. The

answers shall be signed under penalty of perjury by the perscn

examined. All interrogatories and answers shall be filed with the

court.
This is acceptable to the staff.

Professor Benjamin D. Frantz of McGeorge School of Law (Exhibit
21) wonders why this section speaks in ferms of written interrogaiories
when Section 8870 provides a subpoena to compel the personal attendance
of a witness before the court. The staff has no answer to this, other
than that existing law provides for it.
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§ 8872, Citation to appear and account

8872, (a) On petition by the personal representative, the court
may 1ssue a citation to a person who has possession or control of
property in the decedent’'s estate to appear before the court and make
an account under cath of the property and the person's actions with
respect to the property.

(b) Disobedience of a citation issued pursuant to this section may
be punished as a contempt of the court issuing the citation.

Comment, Section 8872 restates former Probate Code Section 615,
substituting a petition for a complaint. See =also Section 7061
(actions in chambers). The duty to account under this section includes
both property entrusted to a person and property that comes into the
person's possession, including money, accounts, and other property and
papers. For general provisions governing issuance and enforcement of
citations, see Sections 1240-1242,

CRCSS-REFERENCES
Definitions
Personal representative § 53
Property § 62

Note, Howard Serbin of the Orange County Counsel’s office
(Exhibit 24) believes the substitution of *"petition” for *complaint” in
this section is appropriate.

§ 8873, Vrongful taking, concealment, or disposition of propertv in
egtate

8873. A person who has wrongfully taken, concealed, or disposed
of property in the estate of the decedent is liable for twice the wvalue
of the property, recoverable in an action by the personal
representative for the benefit of the estate.

Comment. Section 8873 restates former Probate Code Section 612
without substantive change.

CROSS-REFERERCES
Definitions
Personal representative § 58
Property § 62

Note, Herbert P. Moore, Jr., of Orinda (Exhibit 1) is concerned
about & situation where there is a dispute over title to the property.
The example he gives is & person who refuses to turn over property
claimed by the personal representative on the basis of joint ¢tenancy
survivorship rights in the property. Mr. Moore feels that if there is
a legitimate dispute, the person whc *wrongfully retains” property
should not be liable for the same double damages that a person who has
"wrongfully taken” property would be liable for.
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This problem could be addressed by limiting the section to cases
of wrongful taking, concealment, or disposal "without claim of title or
other just cause."”

CHAPTER 3. APPRAISAL
Article Procedure

Appraisa Erson epresentative robate referee, ang
independent expert
8900. The appraisal of property in the inventory shall be made by
the personal representative, probate referee, or independent expert as
provided in this chapter.

Comment, Section 8900 restates the introductory clause of former
Probate Code Section 605(a) with the addition of the reference to an
independent expert. See Section 8904 (appraisal by independent
expert). Designation of a probate referee is made pursuant to Article
2 (commencing with Section 8$920). The appraisal 1s made of the fair
market value of the property at the time of the decedent's death. See
Section 8800 (inventory and appraisal required).

CROSS-REFERENCES
Definitions
Peracnal representative § 58

1, A ersona egsentative

8901, The personal representative shall appralse the following
property, excluding items whose falr market value iz, in the opinion of
the personal representative, an amount different from the face value:

{a) Money and other cash items. As used in this subdivision, a
"cagsh item" is a check, draft, money order, or similar instrument
issued before the decedent's death that can be immediately converted to
cash.

(b) Refund checks issued after the decedent's death, including tax
and utility refunds,.

{¢) Accounts (as defined in Section 21) in financial institutions.

{d) Money market accounts and brokerage cash accounts.

(e) Proceeds of life and accident insurance policies and

retirement plans payable on death in lump sum amounts,.
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Comment, Subdivisions {(a), (c), and {(e) of Section 8901 restate
former Probate Code Section 605(a){1l) without substantive change.

The definition of "cash item" in subdivision (a) is consistent
with existing practice. California Probate Referees’' Ass'n, Probate
Referees' Procedures Guide 9 (1976).

Subdivisions (b) and (d) are new. The personal representative may
appralse an item listed in subdivision (b) or (d), as well as items
listed in subdivisions (a), (c), and (e), only if its falr market value
can be determined solely from its face without calculation or reference
to other sources. 8ee introductory clause of Section 8901.

CROSS-REFERENCES
Definitions
Account § 21
Financial institution § 40
Personal representative § 58
Property § 62

Note. This seciion is a key provision in the probate referee
scheme, providing Ffor appraisal of certain assets by the personal
representative rather than by the probate referee. There were gquite a
few comments addressed to this section and the underlying concepts.

Subdivisjon {(a) provides for personal representative appraisal of
cash items, including checks issued before the decedent’'s death. John
A. Dundas II of Pasadena (Exhibit 2) would like to see thiy expanded to
incIlude any checks or cash received after death, regardless of the date
of issue. "For example, a cash distribution from an estate of a prior
decedent, as part or all of the second decedent’s interest in that
estate, should not require the referee's services,” The problem the
staff sees with this suggestion is that the line between cash and
accounts receivable becomes blurred. What is the cutoff point at which
unpaid accounts receivable are valued as part of the estate, without
waiting for more payments? The date of death, as in existing law,
seems to be the most practical.

Subdivigion {b) isx & limited exception to the rule of subdivision
(a), allowing personal representative valuation of refund checks.
Howard Serbin of the Orange County Counsel's office (Exhibit 24)
supports this addition. Herbert P. Moore, Jr., of Orinda {(Exhibit I)
would add to this Medicare, insurance, and similar health care
reimbursements or payments.

Subdivigion (d) 1is an expansion of the account exception in
subdivision (c), also supported by Mr. Serbin.

Subdivision (e) allows personal representative appraisal of lump
sum amounts payable at death from life and accident insurance policies
and retirement plans. Mr. Moore would include here lump sum annuity
issued or sponsored by life insurance companies. This seems to the
staff consistent with the other payments listed in the subdivision,

Accounts receivable were the subject of comment, though not
presently included in the statute. Mr. Moore suggests that receivables
that are in fact collected at face value during administration should
be appraised by the personal representative. See also the comments of
Mr. Dundas, above, relating to checks received after the decedent's
death. The problem with this suggestion is that we do not know at the
time the appraisal is made whether the account receivablie will in fact
be collected.
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An alternate approach is suggested by Frank M. Swirles of Rancho
Santa Fe ({(Exhibit 6). He would give the option to the personal
representative of listing the accounts at face value. “In the case of
promissory notes which the personal representative values at face value
and includes interest at the specified rate until date of death, there
is no need at all for the services of a probate referee. Those
servicas are redundant and costly to the estate.” The theory here
would be that if the account is listed at face value, any bond will be
based on that amount, and beneficiaries will be more than adequately
protected. The account receivable would be treated as a cash item at
full value, just like a bank account that the personal representative
lists at full value.

van ficiari h Faf igfi n_dj 3 ion is
offered by Mr, Moore as safe for personal representative appraisal.
The staff does not know what he means by this,

Publicly traded stock is the item most likely to be suggested by a
commentator for personal representative appraisal, strongly advocated
by six of the letters we received concerning this tentative
recommendation., The Commission has struggled with this matter and
tentatively concluded that although a case can be made for personal
representative appraisal of publicly traded stock, nonetheless the
probate referee should continue to appraise it for a number of reasons,
including error in the appraisal by  inexperienced  personal
representatives and the need for the probate referee to maintain an
adequate fee base.

The commentators on this point did not find the Commission’s
argument convincing. See, e.g., Keith P. Bartel of Burlingame (Exhibit
11)--"1I believe that appraising publicly-traded stock should, as a
matter of course, be the responsibility of the perscnal representative
and his attorneys and not the responsibility of the probate referee. I
Find the CLRC’'s reasons for retaining this as a referee functicn to be
unpersuasive.”

A number of the comments responded to the Commission’'s arguments
directly. The procblem of inaccurate appraisals could be answered
simply by several methods:

(1) Make the valuation date be the closing on the date of death,
rather than some Iinterim value. *Stocks and/or bonds listed on major
exchanges should be appraised by the representative using the closing
prices of such stocks and/or bonds as of the date of death. When death
occurs on a date when such exchange is closed, then the closing price
of such stock and/or bond on the last preceding date should be used.”
Byron I. Pesin of Palm Springs (Exhibit 17). *In reality it is no more
difficult (and no less credible a measure of value) for the personal
representative to obtain the closing prices of the securities on the
date of death, than jt is to have the probale referee do the same. In
fact, iIin order to assist the referee and expedite her work, we have
often provided this information to her.” J. Mark Atlas of Willows
(Exhibit 7).

(2) Have an experienced person, 1i.e. a stockbroker, appraise the
stock at little or no cost to the estate. "Our suggesiion would be to
allow a written statement from a broker as to the values on any given
date. We have used this procedure in numerous Section 650
confirmations with prompt, accurate valuations provided to us. Many
securities brokerage firms have programs available to personal
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representatives and attorneys. For example, Dean Witter Reynoclds has a
program entitled Estate Security Valuation whereby Dean Witter will
prepare valuations for a set fee of $2.00 per security plus an initial
set-up fee of $20.00.” Paul H. Roskoph and Dawne W. Hollis of Paloc
Alto (Exhibit 20). The same point is made by James M. Ruddick of
Marysville (Exhibit 29). Russell G. Allen of Newport Beach (Exhibit
34) states, "With the advent of services provided by banks, brokerage
firms and other financial institutions for routine evaluation of
publicly traded securities, the inaccuracies because of changes in
value on the date of death, failures to take into account ex-dividend
dates and mis-identification of stock are much less likely than they
were in the past.”

The problem of maintaining an adequate fee base 1in order to keep
referee fees low was also addressed. Mr, Atlas states, "While it is
true that the probate referee’'s appraisal fees are relatively small,
requiring that an estate pay the referee {o establish the value of
pub11c19~traded stock is an unnecessary expense "

also advocated Lon D. Showley of San Dzego {Exhzb:t 25) is ganerally
satisfied with the probate referee system, but believes that there are
some instances where their professional expertise is not necessary.
#Certainly it would be advantageous if the personal representative can
easily pick and choose and select which assets are to be appraised by
the referee and which assets are going to be &ppraised by the personal
representative without going through Court approved procedure.’” This
concept is also developed by Richard E. Llewellyn II and A. Steven
Brown of Los Angeles (Exhibit 16).

2 isal robate referee

8902. Except as otherwise provided by statute:

(a) The personal repreasentative shall deliver the Inventory to the
prebate referee designated by the court, together with necessary
supporting data to enable the probate referee tc make an appraisal of
the property in the inventory.

{(b) The probate referee shall appraise all property other than
that appraised by the personal representative.

Comment, Subdivision (a) of Section 8902 codifies existing
practice. A statutory exception to the duty to deliver an inventory to
the probate referee occurs in the case of a waiver of appralsal by the
probate referee. See Section 8903, The personal representative must
furnish the referee such information as the referee regquires concerning
the aasets appralsed by the personal representative or to be appraised
by the probate referee. See Sections 4#50-453 (powers of probate
referee).

Subdivision (b) restates a portion of former Probate Code Section
605(a)(2). The probate referee may serve an appraisal function in
areas outaide of decedent estate administration. See Comment to
Section 8800 (inventory and appralsal required). There are statutory
exceptions to appralsal by the probate referee, See, e.g., Section
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2610 (inventory and appraisal of conservatorship under
Lanterman-Petris—Short Act). For waiver of the probate referee, see
Secticn 8903. For appraisal by an independent expert, see Section 8904,

Designation of a probate referee igs made pursuant teo Article 2
{commencing with Section 8920).

CROSS-REFERENRCES
Definitions
Personal representative § 58
Property § 62

Wailver of appraisal ghate referee

8903. (a) The court may, for good cause, walve appraisal by a
probate referee in the manner provided in this section.

{b) The personal representative may apply for a walver either in
the petition for appointment of the personal representative or in a
separate petition filed in the administration proceedings, but the
petition may mnot bDe made later than the time the personal
representative delivers the inventory to the probate referee. A copy
of the proposed inventory and appraisal and a statement that sets forth
the good cause that justifies the walver shall be attached to the
petition.

{c) The hearing on the waiver shall be not socner than 15 days
after the petition is filed. The personal representative shall mail a
copy of the petition, a copy of the propesed inventory and appralsal,
and notice of the hearing on the petition, to all of the following
persons at ieast 15 days before the date set for the hearing:

{1) Devisees whose interest In the estate 1s affected by the
waiver.

(2) Heirs in an intestate estate.

{3) The State of California if any portion of the eatate is to
escheat to it,

{4) Persons who have requested speclal notice under Section 1250.

{d) Notwithstanding Section 8901, if the petition is granted, the
inventory and appraisal attached to the petition shall be filed
pursuant to Section 8800.
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Comment , Section 8903 restates former Probate Code Section
605(a)-(b), with changes to make clear that the application for waiver
is made by petition, to apecify the time within which the petition must
be made, and to make clear that the inventory and appraisal attached to
the petition is to be filed pursuant to Section 8800 {inventory azand
appraisal required).

GROSS—-REFERENCES

Clerk to set matter for hearing § 1285
Definiticns

Letters § 52

Person § 56

Personal representative § 58

Property § 62
Mailed notice § 1215
Verification required § 1284

Note. A number of commentators would in effect mapke use of the
probate referee optional. Herbert P. Moore, Jr., of Orinda (Exhibit I)
would add Ianguage to this section to make clear that a waiver of a
probate referee appraisal may be made "in whole or in part”. The
Commission has rejected this approach in the past because it would
enable the personal representative to pick and choose among assets,
taking the easy ones and leaving the {tough ones for the probate
referee; the Comission has felt the waiver should be all or nothing.
1f picking and choosing by the personal representative is allowed, then
the probate referee should also be able to pick and choose among what's
left. This concept is in fact advocated by one of the commentators,
below.,

James M. Ruddick of Marysville (Exhibit 29) notes that he has had
little trouble obtaining waivers. '"Over the past five years or so, I
have obtained & waiver (under Section 605 of the Probate Code) of
appraisal by the probate referee in gvery case that I have handled. I
have been successful 1in obtaining such waivers in at least Ffour
different counties and no court has even guestioned my request Ffor such
waiver nor have I been required to mske an appearance in connection
with any petition for & waiver.” |Nonetheless, he believes that the
necessity to file a petition for waiver should be eliminated. "I
believe that appraisal by probate referges is unnecessary in almost all
cases and, therefore, should be purely optional.” The personal
representative would have the choice whether to use a probate referee
or & qualified independent appraiser,

This point 1is also made by Russell G, Allen of Newport Beach
(Exhibit 34}. "My fundamental objection, however, is to the assertion
that the beneficiaries of all estates should share on & pro rata basis
the cost of maintaining a referee system for those instances in which
there is a need or desire to use a ‘low cost’ appraiser. I think much
sounder policy would be to allow personal representatives {(or
beneficiaries) o retain the services of a probate referee when
circumstances warrant and impose on the beneficiaries of those estates
the costs of maintaining the probate referee system, rather than
allocating that cost among the beneficiaries of all estates.”
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This position is also elaborated by Richard E. Llewellyn II and A.
Steven Brown of Los Angeles (Exhibit 16), who state "The best system
would appear to be one which would permit not only the elective use of
the referee as to the inventory, but the elective use of the referee as
to selected assets in the estate.” Their response to the argument that
this would destroy the economic base of the referee system is
straightforward. '"We propose that instead the referee be given the
opportunity to refuse to wvalue certain assets, iIn which case the
rersonal representative would then be forced to go to private sexpert
appraisal, which is what happens now where the referee reguests
professional appraisal of certain assets.”

This would in essence be a free markeit system. The personal
representative would be free to use or not use the probate referee for
any and all asselts, and the referee, if concerned that some of the
assets would be too difficult, would be free to refuse #o value them.
The staff believes such an approach would uliimately destroy the
probate referee system, since every valuvation would be approached from
an economic analysis. Eventually, each asset would be appraised by the
proper expert at wmarket cost, thereby ending the convenience to the
practitioner of all appraisal centered in one person. Lleweliyn and
Brown’s response would be, that’s OK. 'We do not think the benefits of
the probate referee system are so great that it should be preserved at
all costs. Individuals concerned with income tax basis information and
valuations under federal estate tax returnsy have reason enough to seek
ocut ¢the ¢true valuation of the assets with which they are charged.
Furthermore, the private sector appears to be very good at determining
the fair market value of most asseis and in those cases where the
valuation is difficult, experts are currently needed even under the
present probate referee system.” They say that in smaller estates or
in cases where the representative is unsophisticated, the use of =a
probate referee could be elective in whole or in part. But as the
staff views this scenario, that election would not be available, since
the probate referee system would wither and disappear.

Several commentators would simplify the waiver procedure. Howard
Serbin of the Orange County Counsel's office (Exhibit 24) would like to
see a more efficient means of obtaining the waiver--*perhaps by
something akin to a Notice of Proposed Action, instead of a noticed
hearing."

Mr. Allen is concerned that a separate waiver petition will be
required in all but the simplest estates because of the regquirement
that the inventory and appraisal be Ffiled concurrently with the
petition. He would allow the personal representative to combine the
petition for waiver with the petition for appointment and postpone
filing the proposed inventory and appraisal. *If waiver is appropriate
because of the circumstances of the estate, one should be able to
explain those circumstances to the court at the time of the petition
for appointment without having to defer filing the appointment petition
until an inventory and appraisal can be prepared.” The proposed
inventory and appraisal would later be filed within the standard time
required for filing an inventory and appraisal.

Mr. Allen &lso suggests that the statute specifically allow a
waiver of probate referee petition in connection with a final account
and report. There is ncothing in the current draft to preclude this;
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our one reguirement is that the petition be made before delivery of the
inventory to the probate referee. This could be pointed out in the
Comment.

§ 8904, Appraisal by independent expert

8904, (a) A unique, unusual, or speclal item of tangible perscnal
property may, at the election of the personal representative, be
appraised by an independent expert qualified to appraise the item,

(b) Unless appraisal by a probate referee is waived, an appraisal
of property pursuant to this section 1s subject to review by the
probate referee. The personal representative and the probate referee
may agree to a reduction or waiver of the commission of the probate
referee as to the property. If the perscnal representative and the
probate referee are unable to agree, the court shall determine the
appropriate commission, 1f any.

Comment, Section 8904 is new.

CROSS-REFERENCES
Definitions
Peraonal representative § 58
Property § 62

Note., Section 8904 is a new provision, designed as a safety valve
for concerns about forcing inappropriate use of the referee (and
designed to save the referee the expense of hiring an expert ¢to
appraise an item the referee is not qualified to appraise). The
resction to this section was generally favorable. 3See, e.g.. Robert K.
Maize, Jr., of Santa Rosa (Exhibit 12) ("I endorse the concept of being
able to have unique, unusual or special items of properity appraised by
a gqualified independent expert.”); Howard Serbin of the Orange County
Counsel's office (Exhibit 24) ("I believe the idea of the proposed law
is a good one. To my knowledge, personal representatives often already
use independent experts to appraise items such as Jjewelry and coin
collections. The referees seem to rely on the experts.")

The forgw of the appraisal was the subject of comment by State Bar
Study Team 1! (Exhibit 32). They wonder whether the independent
appraisal should be required to be in the same format as a probate
referee appraisal. *“The appraisal by the referee and the appraisal by
the personal representative are required tc be on certain standard
Judicial Council forms. Should the appraisal of an independent
appraiser be required to be on a form as well? We have seen appraisals
by independent appraisers come in many sizes, shapes, and forms.” The
staff sees no problem here., If the Judicial Council has authority to
require use of certain forms in probate, it can Iimpose the same
requirements on any documents Ffiled with the court, including
appraisals by independent experts submitted (o the court by the
personal representative. We could add a note to the Comment about this
if it is believed helpful.
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The procedure for use of an independent expert concerned the
California Appraisers' Council (Exhibit 27). They suggest a procedure
whereby the probate referee declares property that, in the judgment of
the probate referee., is beyond the capacity of the probate referee to
personally appraise. Only this property would be subject to appraisal
by the independent expert; the remainder would be appraised by the
probate referee. This is the converse of &llowing the personal
representative to pick and choose which assets the referee will
appraise and which assets will be appraised by other means. The
potential for abuse here is, like the potential for abuse there, that
the probate referee will pick the easy items to appraise at & profit
and leave the difficult items to be appraised at the expense of the
estate.

The i nden rovision i imi uni 1 r
special items of tangible personal property. Paul H., Roskoph and Dawne
W. Hollis of Palo Alto (Exhibit 20) wonder whether this can be
construed to apply to items with an "artistic” value or items such as
silver, antigques, etc. "It has been our experience that the Referee
has requested the personal representative (through us as the attorneys)
to obtain an appraisal of silver dollars (for example) from & coin
dealer and then submit ¢that appraisal to the Referee.” It was the
Commission’'s conception that items such as these could and should be
independently appraised. The staff is not certain it is a worthwhile
endeavor to try to define "unique, unusual, or special”, especially
since the personal representative is given discretion to designate
these items, and it seems unlikely that litigation would arise over
this issue, We could add *"artistic” and *"collectible" items to the
ligt, if that would be helpful.

Intangible, as well &5 tangible, personal property could be
subject ¢o independent appraisal, suggests John A. Dundas II of
Pasadena (Exhibit 2). *"Why not include all personal property, so that
it would cover closely held stock, for example?”

Real property, as well as personal property., should be covered by
this section in the opinion of several of the commentators. Herbert P,
Moore, Jr., of Orinda (Exhibit 1) suggests that "consideration be given
to excluding appraisals of real estate by experts whose primary
business Is fee appraisal of real estate with membership in a
recognized, national real estate appraisal society.” He gives an
exauple of an MAI appraisal of §$2 million of real property he had
recently that cost the estate $7,000. *“The probate referee, at my
request, used the MAI appraisal, but charged a probate referee's fee of
$2,000 for a few hours work.” Using the MAI appraisal instead of the
probate referee appraisal would not unduly hurt the probate referees.
"There really aren’t that many situations where a formal fee appraisal
is obtained from a professional fee appraiser, and therefore there
won't really be that many Iinstances wherein the probate referee is
unfairly discriminated against.”

Paul H. Roskoph and Dawne W. Hollis of Palo Alto (Exhibit 20} feel
the same way about residential real property. "“We have had situations
where the personal representative obtained an appraisal from a real
estate agent ‘as a courtesy’ or at a reduced cost.” Similarly, James
M. Ruddick of Marysville (Exhibit 29) states that, "if an expert
appraisal of residential real estate is required, a local real estate
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broker can provide a more persuasive (for estate tax purposes)
appraisal for a fee similar to (or less than} that established for the
probate referee.”

Russell G, Allen of Newport Beach (Exhibit 34) states, "If the
personal representative obtains an appraisal from a qualified appraiser
of real property or any other asset to satisfy the executor's
responsibilities for federal estate tax purposes. I see little reason
to require 'independent’ appraisal by the probate referee.”

The Northern California Chapter of the American Institute of Real
Estate Appraisers (Exhibit 26} also recommends that the independent
expert provision be expanded to cover real property. “It is the
Chapter’s opinion that there are real property interests that are as
unigue, unusual or special, from a valuation perspective, as any
tangible personal property. We are unable to see any logic to limit
the waiver to just one of the two.,”

The probate referee's fee for review of the independent expert
appraisal provided in the section was criticized by a number of
commentators, The criticisms can be grouped into three general

categories--(1) Why have the probate referee review something that is
beyond the referee’s area of expertise? (2) Why charge a second fee
for the probate referee review? (3) If there is going to be a fee, it
should be Fixed and not subject to negotiation.

{1) As to the guestion of whether there should be referee review
at all, Paul H. Roskoph and Dawne W. Hollis of Palo Alto (Exhibit 20)
state, "we feel that once an independent expert has appraised an item
and signed an oath as to its veracity, a Referee does not need to
review It and certainly does not need fo be paid a fee, albeit a
reduced fee, to look it over.” Jerome Sapiro of San Francisco (Exhibit
13) adds, *"Why provide Ffor review and payment of probate referee
concerning appraisals by independent experts in fields in which the
referee has no expertise or depth of experience?”

{(2) As to the gquestion of paying two Ffees, John A, Dundas II of
Pasadena (Exhibit 2) comments, "It is the practice of some referees to
always tell the execuior to obitain an expert appraisal of coins,
stamps, jJjewelry, etc. The value of items the referee is not going to
appraise should e aulomatically excluded from the referee’'s
compensation--not just left subject to negotiation.” James M. Ruddick
of Marysville (Exhibit 29) has a very similar perspective. "In a case
which I am presently handling, the probaie referee advised the personal
representative that she should obtain appraisals of antigques and
Jewelry from a gqualified independent expert and furnish those
appraisals to the probate referee. Indeed, we have obtained such
appraisals from qualified independent experts but we have no intention
of submitting them to the probate referee so that the probate referee
can charge a fee for simply adopting those values by reference.”

(3) The question of negotiation over the fees was raised by Howard
Serbin of the Orange County Counsel’s office (Exhibit 24). He offers
no specific suggestions, other than the referee's fees *"should perhaps
be more definitive."
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§ 8905, Verification of appraigal

8905. A person who appraises property, whether a personal
representative, probate referee, or independent expert, shall sign the
appraisal as to property appraised by that person, and shall take and
subscribe an oath that the person has truly, honestly, and impartially
appralsed the property to the best of the person‘'s abiliry.

Comment. Section 8905 restates former Probate Code Section 608,
with the inclusion of an independent appraisal expert. See Section
8904, The requirement of subscription of an oath may be satisfied by a
written affirmation or a declaration under penalty of perjury. Code
Civ. Proc §§ 2015.5-2015.6

CROSS-REFERENCES
Definitions
Perscnal representative § 58
Property § 62

§ B906. Fee for appraisal by personal representative

8906. Nelther the personal representative nor the personal
representative's attorney 1s entitled to recelve compensation for
extraordinary services by reason of appraising any property in the
estate.

Comment, Section 8906 restates former Probate Code Section 605(c)
and expands it to preclude extra compensaticn not only for appralsing
cash items but alse for appralsing other property in the estate (for
example where the probate referee 1s waived pursuant to Section 8903).

CROSS-REFERENCES
Definitions
Perscnal representative § 58
Property § 62

Note. Russell G. Allen of Newport Beach (Exhibit 34) takes issue
with the policy of this section. "If the personal representative or
counsel for the personal representative devoites substantial time and
effort to the appraisal of an asset, then that individual should be
compensated for doing so. My impression is that testators frequenitly
identify business associates or others enjoying substantial confidence
because of their financial expertise to act as personal
representatives. Often times in the closely-held business context or
real estate investment context, those persons are the most qualified to
gather and assess the significance of factors that affect the value of
assets. It makes little sense to provide these particularly qualified
people with an incentive to ‘farm oui'’ the work to a probate referee or
other independent appraiser, simply because someone else can get paid
for the work while the personal representative or his or her counsel
cannot.” The Commission’s idea was that the reason for waiver of the
probate referee is to save the estate money, buf giving a commission to
the persconal representative or attgsigy will not save the estate money.




Herbert P, Moore, Jr., of Orinda (Exhibit 1) hopes this section is
clear enough to allow an attorney extraordinary fees for the time the
attorney spends working with an appraiser in connection with Federal

estate tax appraisals. The staff has no ready solution for this
concern; perhaps our experts can suggest clarifying or limiting
language, if appropriate.

§ 8907, Appraisal report, backup data, and justification of appralsal

8907. A probate referee whe appraises property in the estate
shall, upon demand by the personal representative or by a beneficiary:

(a) Provide any appraisal report or backup data in the possession
of the probate referee used by the referee to appralse an item of
property. The probate referee shall not disclose any information that
was acquired by the probate referee subject to a statutory provision
for confidentiality. The probate referee shall provide the appraisal
report or backup data without charge. The cost of providing the
appraisal report or backup data shall not be allowed as an expense of
appraisal but 1s included in the commission for services of the probate
referee,

(b} Justify the appraisal of an item of property if the appraisal
is contested, whether by objection pursuant to Section 8804, by tax
audit, or otherwilse, The probate referee may be entitled to an
additional fee for services provided to justify the appraisal, to be
agreed upon by the personal representative or beneficiary and referee.
If the personal representative or beneficlary and the probate referee
are unable to agree, the court shall determine what fee, 1f any, is
appropriate.

Comment. Section 8907 is new. Backup data required pursuant to
subdivision (a) might include, for example, a 1listing of comparable
sales used in the appraisal. The determination of an appropriate fee
under subdivision (b) will depend in part upon the guality of the
appraisal and whether the contest of the appraisal is reagsonable.

CROSS-REFERENCES
Definitions
Beneficlary § 24
Personal representative § 58
Property § 62

Note. Stuart D. Zimring of North Hollywood (Exhibit 14) believes
this provision, especially as it relates *to the ability of the
personal representative tc obtain the background information utilized
by the referee’ is "long overdue'. The provision is also supported by
Howard Serbin of the Orange County Counsel's office (Exhibit 24).
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§ 8908. Retention of records by probate referee

8908. A probate referee who appraises property in an estate shall
retain possession of all appraisal reports and backup data used by the
referee to appraise the property for a period of three years after the
appraisal is filed. The probate referee shall, during the three year
period, offer the personal representative the Information used by the
referee to appralse the property. Any information not requested by the
personal representative may be destroyed at the end of the three year
period without further notice.

Comment, Section 8908 1s mew.

CROSS-REFERENCES
Definitions
Beneficiary § 24
Property § 62

Note, Robert K. Maize, Jr., of Santa Rosa (Exhibit 12) supports
the *concept of clearly imposing a duty upon the probate referee to
maintain his records for a specified period of time,” as does Howard
Serbin of the Orange County Counsel’s office (Exhibit 24}.

Demetrios Dimitriou of San Francisco (Exhibit 5) suggests that it
would be helpful to define the class or classes of data that must be
retained and delivered to the personal representative. He does not
believe "appraisal reports” and "backup data” is sufficiently precise.
Does this mean the probate referee must maintain work product in the
file but not used to support an appraisal? Does the referee have an
obligation to reduce to writing and keep in the file thought processes
or other activity dealing with concepts, ideas, information, or other
data relevant to establishing the value of an asset appraised, whether
used or not?

The staff does not believe the draft is as unclear as Mr,
Dimitriou suggests. There is nothing in the section requiring the
referee Lo generate paperwork for storage purposes, and the requirement
is limited to material "used by the referee to appraise the property.”
Perhaps the probate referees can offer us some additional comment on
this point.

Article 2, Designation and Eemoval of Probate Referee
§ 8920, Designation by court

8920. The court shall designate the probate referee from among
the persons sappointed by the State Contreller to act as a probate
referee for the county, If there is no person available who is able to
act or if the court dces not designate a person appointed for the

county, the court may designate a probate referee from another county.
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Comment, Sectlion 8920 restates a portion of former Procbate GCode
Section 605(a)(2), and makes clear that the probate referee 1s
designated from the panel appointed for the county by the State
Controller. See Section 400 (appointment by Controller). Where there
iz no person able to act, whether because all are disqualified or
removed or because there are an I1nsufficient number appointed or
hecause the court elects not to degignate a particular probate referee
or otherwise, the cocurt may appoint a probate referee from another
county. This codifies existing practice. The designation of a probate
referee may be made by the judge In chambers, Section 7061.

CROSS-REFERENCES
Definitions
Property § 62

Note, Rawlins Coffman of Red Bluff (Exhibit 10) doesn’t find any
reference in the statute to appointment of a referee for reappraisal of
property to be sold. This is because the matter is dealt with
specifically in connection with property sales. We could add in the
Comment & cross-reference to Section 10309, which is the relevant
provision in the estate management statute.

21 esignation at request of personal representative
5921, The court may designate a person requested by the personal
representative as probate referee, on a showing by the personal
representative of good cause for the designation. The following
circumstances are included within the meaning of good cause, as used in
this section:
{a) The probate referee has recently appraised the same property
that will be appraised in the administration proceeding.
(b) The probate referece will he making related appralsals in
another proceeding.
(c) The probate referee has recently appraised similar property in
another proceeding.
Comment, Sectlon 8921 is new.
CROSS-REFERENCES
Definitions

Personal representative § 58
Property § 62

Note, This provision. enabling a personal representative Eto
exercise some control in the designation of a probate referee, received
favorable comment. See Paul H. Roskoph and Dawne W. Hollis of Palo
Alto (Exhibit 20) ("”A good addition to the Code is enabling the
personal representative to select a Referee. We have worked with some
very efficient Referees and have hed the unfortunate and frustrating
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experiences of working with some not-so-efficient Referees."): Howard
Serbin of the Orange County Counsel's office (Exhibit 24) ("This will
solve a potential problem, and I support it."”); Beryl A. Bertucio,
Matihew Bender Senior Legal Writer (Exhibit 2B) ("especially like"” this
new section); Russell G. Allen of Newport Beach (Exhibit 34) (*"makes
singularly good sense if we are to retain the probate referee system').

§ 8922, Discretion not te designate person as probate referee
8922, The court has authority and discretion not to designate a

particular person as probate referee even though appointed by the State
Controller to act as a probate referee for the county.

Comment, Section 8922 13 new. The court may, but is not required
to, designate probate referees In rotation from the panel for the
county, or may use any other saystem of designation. The court may
refuse to designate a particular person as probate referee if
experience with that person is unsatisfactory, 1f experience with that
person's office or ataff (including office or staff shared with other
probate referees) is generally unsatisfactory, or for other proper
reasons Iin the court's discretion. Where there is no satisfactory
probate referee for the county, or not a sufficient number of
satisfactory probate refereea for the county, the court may designate a
probate referee from the panel appointed for ancther county. Section
8920 (designation by court).

Note. Irving Reifman of Los Angeles (Exhibit 23) suggests that
this section may be vague or insufficient to support the court’s
exercise of discretion. He would 1ike to see some of the material from
the Comment iIncorporated in the text of the section as a clear
statement of legislative intent.

The staff does not believe that this is necessary. Courts look to
and rely on the Commission comments regularly Ffor an expression of
legislative intent, We would be concerned about limiting the court’s
authority by adding specific language in the text of the statufe. It
is or should be clear that the mere fact the State Controller appoints
a person tc the probate referpe panel for a county does not obligate
the court to designate that person to act in a case.

§ 8923, Disqualification of probate referee

8923, The court may not designate as probate referee any of the
following persons:

{a) The clerk or a deputy clerk.

(b) A partner or employee of the judge or commissioner who orders
the designation.

(c) A persoﬁ who 13 related within the third degree to the Judge
or commissioner who ordera the designation or to the spouse of the
Jjudge or commissioner, or who is married to a relative within the third
degree of the judge or commissioner.
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Comment, Section 8923 restates former Probate Code Secticn 606
without substantive change.

§ 8924, Removal of probate referee

8924, (a) The court shall remove the designated probate referee
in any of the following circumstances:

(1) The personal representative  ghows cause, including
incompetence or undue delay in making the appraisal, that in the
opinion of the court warrants removal of the probate referee. The
showing shall be made at a hearing on petition of the perscnal
representative, The personal representative shall mail notice of the
hearing on the petition shall be mailed to the probate referee at least
15 days before the date set for the hearing.

{(2) The personal representative demands removal of the probate
referee, regardless of cause. The demand shall be made by affidavit or
declaration under penalty of perjury flled with the court and a copy
mailed tc the probate referee, and thereupon the court shall remove the
probate referee without any further act or proof. Removal pursuant to
this paragraph is a matter of right, but may be exercised only once in
the administration of the estate and only before the personal
representative delivers the inventory to the probate referee,

{3) Any other cause provided by statute.

{b) Upon removal of the probate referee, the court shall
designate ancther probate referee in the manner prescribed in Section
8920.

Comment., Section 8924 is new. Other causes provided by statute
for removal of a probate referee include failure to make a timely
appraisal or report. See Sectieon 8941 (hearing and order). If
experience with all the probate referees in a particular office 1is
unsatisfactory, a referee from that office can be removed pursuant to
Section 8924 or designation of a referee from that office can be
avoided pursuant to Section 8922 (discretion not to designate a person
as probate referee),

CROSS-REFERENCES
Definitions
Personal representative § 58
Mailed notice § 1215
Verification required § 1284

Note, Beryl A. BRertucio, Matthew Bender Senior Legal Writer
{Exhibit 28) especially likes this section.
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Article 3., Time For Probate Referee Appraigal

§ B940, Time required for appraisal or status report
8940. (a) The probate referee shall promptly and with reascnable

diligence appralse the property in the inventory that the personal
representative delivers te the referee.

(b) The probate referee shall, not 1later than 90 days after
delivery of the inventory, do one of the following:

¢{1) Return the appraisal to the personal representative,

{2) Make a report of the status of the appraisal. The report
shall show the reason why the property has not been appraised and an
estimate of the time needed to complete the appraisal. The report
shall be delivered to the personal representative and filed with the
court.

Comment, Sections 8940 and 894]1 are new. They parallel Sections
12200 to 12205 {(time for closing estate). The personal representative
must deliver an inventory together with supporting data to the probate
referee, Section 8902 {(appraisal by probate referee). Subdivision (a)
of Section 8940 requires the probate referee to act promptly and
diligently in making the appraisal, which in the ordinary case ghould
cccur well before the 90-day period provided in subdivision (b) has
run. The 90-day period provided in subdivision (b) should be viewed as
an unusually long period and not as the norm for accomplishing the
appraisal,

CRDSS-REFERENCES
Definitions
Personal representative § 58
Property § 62

Note. The Commission’s recommendation states that ordinarily the
appraisal by the probate referee is done guickly (typically within 15
days) and does not delay administration. This section imposes a duty
on the probate referee to complete the appraisal expeditiously, and
provides a procedure and sanctions if the sppraisal is not completed
within 90 days.

A mumber of commentators tock iIssue with the Commission’s claim
that appraisals are completed within 15 days in the ordinary case. 3See
Herbert P, Mocre, Jr., of Orinda (Exhibit 1) ("Most of the appraisers
are great and perform their tasks within thirty days. However, I know
of a few bad apples, and they are always late andfor need strong
prodding.”); John A. Dundas II of Pasadena (Exhibit 2} ("I strongly
disagree with the statement chat 15 days is & typical time for the
appraigsal, My experience has been that 30 days is about the minimum,
and 45-60 days is more usual.”); Everett Houser of Long Beach (Exhibit
4) ("If I could get an appraisal that quickly, I would not complain.
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My practice is primarily in Southern L.,A, and Orange Counties. My
experience is that the norm in my area is 60 days and even then, I may
have to ‘chase’ it.")

Commentators also felt that %0 days was too long to allow before
action Iis taken against a dilatory probate referee. Howard Serbin of
the Orange County Counsel’'s office (Exhibit 24) states "I would like to
see the time 1limit a liitle less than ninety days. Your background
comments point out that fifteen days is the norm. A time allowance six
times Jonger than the nora seems too much.” Herberi P. Moore, Jr.. of
Orinda (Exhibit 1) strongly recommends a 60 day limit, as does Everett
Houser of Long Beach (Exhibit 4). Mr. Moore points out that 60 days
should be adequate since all that Is reguired of the referee is a
report, which could be a one-liner indicating, for example, that not
all the background material has been received from the personal
representative. Rawlins Coffman of Red Bluff (Exhibit 10) suggests &
30 day period.

§ 8941, Hearing and order

8941, (a) The court shall, on petition of the personal
representative or probate referee, or may, on the court's own motion,
hear the report of the status of the appraisal. Rotice of the hearing
shall be served on the personal representative and the probate referee
by citation.

{b) If the probate referee does not make the report of the gtatus
of the appraisal within the time required by this article or
prescribed by the court, the court shall, on petition of the personal
representative or may, on its own motion, cite the probate referee to
appear before the ccourt and show the reason why the property has not
been appraised.

{c) Upon the hearing, the court may order any of the following:

{1) That the appraisal be completed within a time that appears
reasonable.

{2) That the probate referee be removed. Upon removal of the
probate referee the court shall designate another probate referee in
the manner prescribed in Section 8920.

{3) That the commission of the probate referee be reduced by an
amount the court deems appropriate, regardless of whether the
commission otherwise allowable under the provisions of Sections §960
to 8963 would be reasonable compensation for the services rendered.

{4) That the personal representative be removed.
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Comment, Sections 8940 and 8941 are new. They parallel Sections
12200 to 12205 (time for closing estate).

Reduction o¢f the probate referee's commission under subdivision
{c){3) may be appropriate if the time taken was within the contrel of
the referee and was not in the beat interest of the estate or
interested persons. In making such a determination, the court should
take into account any previous action taken under this article as a
result of the delay.

Removal of the personal representative under subdiviasion (c){(4)
may be appropriate where the personal representative's fallure to
supply necessary information is hindering completion of the appraisal.

CROSS-REFERENCES
Definitions
Personal representative § 58
Property § 62
Verification required § 1284

Note. The basic procedure outlined in this section is that a
referes who hasn't completed the appraisal in 90 days files and serves
& report of status of sppraisal. No action is taken on the report
unless the personal representative or referee or the court on its own
motion moves to hear the report. At the hearing the court can impose
sanctions, such as allowing further ¢time, removing the referee, or
reducing the commission of the referee,

Beryl A. Bertucio, Matthew Bender Senior lLegal Writer (Exhibit 28)
especially likes this procedure.

Richard E. Llewellyn II and A. 3teven B8rown of Los Angeles
{(Exhibit 16) think the procedure won't work, "for the same reason that

prior enforcement sections have not worked.” They state that in
virtuslly every inventory it can be alleged that further information is
required before the appraisal can be completed. "In some cases the

referees have requested further information which is outside the realm
of realistic information necessary for the appraisal. At the times
those requests were made, we were aware that the offices of those
probate referees werse swamped with other work.”

Everett Houser of Long Beach {Exhibit 4) feels that in the
ordinary case the procedure can be expedited by giving the referee 30
days to decide whether additional information is needed, and either
make a demand for further information or release the appraisal. In a
complicated case an extension of time would be iIn order. Rawling
Coffman of Red BIuff (Exhibit 10) suggests something quite similar--the
appraisal should be given to the personal representative within 30 days
or a written statement of reasons for the delay submitted. If the
delay extends to 90 days, the referee would have to apply to the court
for a reasonable extension of time and be required to jFustify the
extension.
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Article 4, Commisgion and Exzpenses of Prebhate Referee

§ 8960, Payment of commission and expenses
8960. {(a) The commission and expenses provided by this article as

compensation for the services of the probate referee shall be paid from
the estate appraised by the referee.

(b) The probate referee may not withhold the appraisal until the
commission and expenses are pald, but shall deliver the appraisal te
the personal representative promptly upon cempletion.

{c) The commission and expenses of the probate referee are an
expense of administration, entitled to the priority for payment
provided by Section 11420, and shall be paid in the course of
adminfstration.

Comement, Subdivision {(a) of Section 8960 restates a portion of
the first sentence of the first paragraph of former Probate Code
Section 609 without substantive change.

Subdivisions (b) and (c) are new. Section 11420 provides the
higheat priority for payment of expenses of administration, which take
precedence over all other debts. A personal representative who fails
to give the priority required by law to the commission and expenses of
the probate referee 1s liable for the failure. Section [to be drafted]
(liability of personal representative to administer estate according to
law).

Note, Howard Serbin of the Orange County Counsel’s office
(Exhibit 24) believes this section is quite important and should be
enacted into law. Everett Houser of Long Beach (Exhibit 4) says., "I
especially thank you for providing a release of the appraisal prior to
payment. I resent being treated as a cheap crook.”

§ 8961, Amount of commission and expenses

8961. As compensation for services the probate referee sghall
receilve all of the following:

{a) A commission of cne-tenth of one percent of the total value of
the property for each estate appraised, subject te Section 8962. The
commission shall be computed excluding property appraised by the
personal representative pursuant to Section 8901 and shall be reduced
for property appraised by an independent expert to the extent required
pursuant to Section 8904,

(b) Actual and necessary expenses allowed by the court for each
estate appraised. The referee shall file with the iInventory a wverified

account of the referee'’'s expenses.
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GComment, Section 8961 restates a portion of the first sentence
and the =second sentence of the first paragraph, and the second
paragraph, of former Probate Code Section 609 without substantive
change. The commission provided by this section 1s subject to a
maximum and minimum pursuant to Section 8962 (maximum and minimum
commissions).

CROSS-REFERENCES
Definitions
Property § 62

Note. George E. Atkinson, Jr., of pParamount (Exhibit 22) is
concerned about probate referee fees for reappraisal of property for
sale, "It has been my experience that when a sale is made after the
expiration of the one year period and a regquest for a re-appraisal is
made, the Referee usually uses the sales price for the re-appraisal
figure and charges the usual 1/I10th of 1% of the value of the real
property. I believe that since the Referee does no more than merely
insert the sales price figure and sign his or her name to the appraisal
that a reduced fee should be charged by the Referee for this particular
service.” This problem was also addressed by James M. Ruddick of
Marysville (Exhibit 29), who states that "in my experience, such
reappraisals are done without any real analysis of the value of the
asset involved.”

Richard E. Llewellyn II and A. Steven Brown of Los Angeles
(Exhibit 16) have basic concerns with the whole probate referee
function, which are reflected of course in concerns about referee
fees. *To begin with, executors often object to the fee charged by the
probate referee. In those cases where a beneficiary of the estate is
also acting as executor, the objection is sometimes very strenuous.
The objection is understandable when the personal representative is
asked to supply all of the basic information for the appraisal so that
in many cases the valuation is obvious. In those cases, the
representative often resents the charge of the probale referee for what
appears to be for confirming the work which the representative has
done.” They go on to point out that the personal representative may
work diligently to establish values for an estate tax return, and then
find that the referee’'s values disagree and may be used against the
personal representative in an estate tax audit. Having to pay for that
privilege is troublesome. *Second, in those cases where the assets are
difficult ¢to value, the probate referee ¢typically asks that an
appraisal be obtained for the referee to use in his or her valuation.
This is extremely difficult for the attorney to explain to the client,
and even though there is justification for the offset of the appraisal
fee from the referee’s fee, it raises the gquestion in the personal
representative’s mind as to exactly what the responsibility is for the
probate referee.” The waiver and expert asppraisal procedures in the
draft address these problems.
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§ 8962, Maximum and minfgpum commissions

8962, (a) Notwithstanding Sectlon 8961 and subject to subdivision
{b), the commission of the probate referee shall in no event be less
than seventy-five dollars ($75) nor more than ten thousand dollars
($10,000) for any estate appraised.

(b) Upon application of the probate referee and notice given as
provided in Section 1220 and mailed to persons who have requested
speclal notice, the court may allow a commlssion in excess of ten
thousand dollars ($10,000) if the court determines that the reasonable
value of the referee's services exceeds that amount.

Comment, Section 8962 restates & portion of the first sentence of
the first paragraph and the third paragraph of former Probate Code
Section 609 with the additiocn of the provision for notice in the case
of an increase in commission.

§ 8963, Division of commission between referees

8963. If more than one probate teferee appraises property in the
estate, each is entitled tc the share of the commission agreed upon by
the referees or, absent an agreement, that the court allows. In no
cagse shall the total commission for all referees exceed the maximum
commission that would be allowable for a single referee.

Comment, Section 8963 restates former Probate Code Sectlon 609.5
without substantive change. Reference to division of expenses is
omitted, since each referee 1is entitled to actual and necessary
expenses allowed by the court, regardless of the amount of the
commlssion, It should be noted that the amount of the commission split
by the referees may exceed the statutory maximum in a case vwhere the
court determines that the reascnable value of the services in the case
exceeds the statutory amount. See Section 8962(b).

CROSS—-EEFERERCES
Definitions
Property § 62

Note, Russell G. Allen of Newport Beach (Exhibit 34) doesn't
believe this secition covers the situation where one referee begins the
appraisal process, leaves office, and that appraisal is completed by
another referee. He suggests the section be amended to allow the court
to allocate fees in that circumstance, as well as where more than one
referee completes appraisal of part of the assets. The staff believes
the section is intended to cover that situation, though maybe it is not
adequately drafted. It might be useful to add to the section that the
commission may be split iIf a referee appraises 'or engages in
activities to appraise” property.
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COMMENIS TO REPEALED SECTIONS

CHAPTER 9. IRVENTORY AND APPRATSEMENT

Prcbate Code Te ed

Comment, The first portion of the first sentence of former
Section 600 1s restated in Section 8800 (inventory and appraisal
required) without subatantive change. See alsc Section 7061 (actions
in chambers). The last portion of the first sentence is restated in
Section .... {(change in ownership statement) [to be drafted].

The sgecond sentence 1s omitted because it no longer serves a
useful purpose, The third and fourth sentences are restated in Section
8850 (contents of inventory) without substantive change. The fifth
sentence Is restated in Section 8802 (form of inventory and appraisal)
without substantive change. See alse Section 8300 {Inventory and
appralsal required).

Probate Cod repealed
Comment, Former Section 601 is restated in Section 8850 (contents
of inventory) without substantive change.

Probate Code 2 e ed
Comment, Former Section 602 is continued in Section ....
{appolntment of personal representative) without substantive change.

Probat ode epealed
GConment, Former Section 603 13 restated in Section 8851
{discharge or devise of claims) without substantive change.

Proba de 4 (repealed
Comment, Former Section 604 is restated in Section 8852 (oath of
personal representative) without substantive change.

Prohate Code repealed

Comment, The introductory pertion of subdivision (a) of former
Section 605 i1s superseded by Section 8900 (appraisal by personal
representative, probate referee, and independent expert). Subdivision
(a)(1) 1s superseded by Section 8901 (appraisal by personal
representative). See alsc Estate and Trust Code Sections 40
{"financial institution” defined) and 8800 {inventory and appraisal
required).
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Subdivision {(a){2) is restated in Estate and Trust Code Sections
8902 (appraisal by probate referee), 8920 {designation by court), and
Section 8903 (waiver of appraisal by probate referee) without
substantive change.

Subdivision (a){3) 18 restated in Section 8903(b)-{d) (walver of
appraisal by probate referee), with clarifying changes.

Subdivision (b) is superseded by Estate and Trust Code Sections
450-453 (powers of probate referee). Subdivision (¢) is restated in
Section 8906 (fee for appraisal by personal representative) and
expanded to preclude extra compensation not only for appraising cash
items but also for appraising other property in the estate.

Subdivision (d) i1s omitted as unnecessary. See Section 6608.
Subdivision (e) 1s omitted as unnecessary. See Sections 13103,
13152(d), 13200(c), and 13658,

Probate Code epealed
Copment ., Former Section 606 is restated iIn Section 8923

{disqualification of probate referee) without substantive change.

Probate Code repesaled
Comment, Former Section 607 1s omitted; the procedure provided in
the section was ignored in practice.

Probate God ealed

Comment ., Former Section 608 1is restated in Section 8905
{verification of appraisal), with the addition of an independent
appraisal expert.

Probate Code repealed
Comment , Former Section 608.5 1is restated in Section 8104

(objection to inventory and appraisal), with the clarification that the
procedure applies to the inventory as well as the appraisal.

Probate Gode § 609 (repealed)

Gomment, The first portion of the firast asentence of the first
paragraph of former Section 609 1s restated in Estate and Trust Code
Sections 8960 (payment of commission and expenses) and 8961 (amount of
commission and expenses) without substantive change. The last portion
of the first sentence is restated in Section 8962 (maximum and minimum
commissions) without asubstantive change. The second gentence 1s
restated in Section 8961 (amount of commission and expenses) without
substantive change. The third sentence 1is omitted because it was an
obsolete relic from the inheritance tax function of probate referees.
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The second paragraph is restated in Section 8961 (amount of
commission and expenses) without substantive change. The third
paragraph i3 restated in Section 8962 (maximum and minimm
commissions), with the addition of a provision for notice.

Probate Cod aled
Comment . Former Section 609.5 1s restated in Section 8963
{division of commission between referees) without substantive change.

Probate Code § 610 (repealed)

Comment, Former Section 610 is restated in Section 880% (failure
to timely file inventory and appraisal), which makes clear that fallure
to timely file the appraisal is included within the statute. Liability
of the personal representative and of the sureties on the bond is joint
and several. See Code Giv. Proc. § 996.410 et seq.

Probate Code epealed
Comment, Former Section 611 is restated in Estate and Trust Code

Sectiona 8801 {(supplemental inventory and appraisal) and 83805 (failure
to timely file inventory and appraisal) without substantive change.

Probate Code 2 (repea

Comment, Former Section 612 is restated in Section 8873 (wrongful
taking, concealment, or disposition of property in estate) without
substantive change.

robate Co 1 Ie
Comment, The first two sentences of former Section 613 are

restated in Section 8870 {subpoena to appear and be examined concerning
decedent's property), substituting a petition for a complaint and a
subpoena for a citation. The third sentence is superseded by Section
8871 (examination).

Probate Code 14 (repealed

Comment, The first sentence of former Section 614 1s superseded
by Section 8870{c) (subpoena to appear and be examined concerning
decedent's property). The second, third, and fourth sSentences are
restated in Section 8871 (examination).

Probate Cocde 1 epealed
Comment, Former Section 615 is restated in Section 8872 {subpoena
to appear and account), substituting a petition for a complaint,
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CHAPTER 23. PROBATE REFEREES

Probate Code § 1300 (repealed)
Comment. Former Section 1300 i1s omitted; It no longer serves a
useful purpose.

Probate Code § 1301 (repealed)
Comment, Subdivislon (a) of former Section 1301 is restated 1in

Section 451 (compelling appearance), with the addition of the reference
to a guardian, conservator, or other fiduciary, since the probate
referee may appraise estates other than decedents’ estates.
Subdivision (b) 1s restated in Section 450 (general powers) without
substantive change.

Probate Code § 1302 (repealed)

Comment, Former Section 1302 is restated 1n Section 451
(compelling appearance) without substantive change.

Probate Code § 1 repealed

Comment ., Former Section 1303 1s restated in Section 452
{examination, testimony, and production of documents), with the
addition of the reference to production of documents.

Probate Code § 1304 (repealed)
Comment. Former Section 1304 1is superseded by Section 453
{protective orders and enforcement).

Probate Code § 1305 (repealed)
Comment, The first sgentence of the first paragraph of former

Section 1305 i= restated In Section 400{a) (appointment by Controller)
and the first sentence of Section 401(a) (qualifications for
appointment) without substantive change. The second sentence is
reatated In Section 401{b) <{qualifications for appointment) without
change. The third sentence is restated in Section 400{bd) (appointment
by Controller) without substantive change.

The first sentence of the second paragraph 1s omitted; it is a
transitional provision that no longer serves a function. The second
gentence is restated in the firat sentence of Section 403(a) (term of
office of probate referee) without substantive change. The third
sentence is restated in Section 403(b) (term of office of probate
referee) without substantive change. The fourth sentence is omitted;
it is a transitional provision that no longer serves a function. The
fifth sentence ig restated in the second sentence of Section 401(a)
{qualifications for appointment) without substantive change. The sixth
sentence is restated in the second sentence of Section 403(a) {term of
office of probate referee) without substantive change,

—56—




Probate Code 1 repealed
Comment, Former Probate Code Section 1306 Is restated in Section
402 (qualification examinaticn) without substantive change.

Probate Code 1 ealed
Comment, Former Probate Code Section 1307 is restated in Section
404(a) (standards for probate referee) without substantive change.

Probate Code 1 re ed

Comment, Subdivision (a) of former Probate Code Sectlion 1308 is
restated in Section 404(b) (standards for probate referee) without
gubstantive change. Subdivision (b) is omitted; the authority of the
Gontroller to remove 10% of the probate referees Iin a county has not
been used in modern times. Moreover, in a large county the terms of
the probate referees are staggered so that the Controller will be able
to replace probate referees centinuously.

Probate Code § 1309 {repealed)
Compent, Former Prcbate Code Section 1309 is restated in Section

405 (termination of authority) without substantive change.

Probate Code § 1310 (repealed)

Comment. Former Probate Code Section 1310 is omitted; it relates
to 1llegal activities in connection with the inheritance tax, which has
been abolished.

Probate Code 1311 (repealed

Comment, Former Probate Code Section 1311 is restated in Section
406(a)-(b) {political  activities of probate referee) without
substantive change.

Probate Code § 1312 (repealed)

Comment, Former Probate Code Section 1312 ({with the exception of
the last sentence) is restated in Estate and Trust Code 406(c)
{political activities of probate referee). The last sentence is
omitted; it is a transitional provision that no longer serves a
function.

Probate Code § 1313 (repealed)

Comment., Former Section 1313 is omitted. For the report of the
California Law Revision Commission concerning administration of eatates
of decedents, see
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Memo 87-10 EXHIBIT 1 Study L-655

LAW OFFICES OF
HerserT P. MOORE, JR.
23 0RINDAWAY, SUITE 312
DRINDA, CALIFORMNIAD4A56]

TELEPHOMNE
415) 254-2B850

January 29, 1987 O LAW RV, CHI'N

- AN 30 1987

RECEIVED

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palco Alto, CA 94303-4739

Re: Tentative Recommendation Relating to Probate Law and-
Procedure, Inventory & Appraisal

Gentlemen:

I have the following comments with respect to the following
proposed Probate Code Sections:

§8852, I recently had a situation involving co-executors
wherein cne co-executor would not sign the inventory. The law
was unclear concerning the need of both co-executors to sign the
inventory. Because any interested party, including one of the
co-executors, can contest the contents of an inventory, I wonder
whether it is worth-while to add language autherizing any of the
co~executors to execute the cath. . Maybe all that needs to be
done is substitute "A" for the word "The" at the beglnnlnq of
the Section,

§58870 and 8873. In this same matter involving unfriendly
co-executors, one of the co-executors filed an action against
the other co-executor for the alleged wrongful failure of the
defendant co-executor to turn over property to the estate that
the defendant co-executor contended was his by virtue of joint
tenancy survivorship rights. The matter is still pending.
However, even though I think Section 8870 and Section 8873 is
probably clear encugh, there are judges and lawyers that think
"wrongful taking" is the same as "wrongful retaining under claim
of right." See also Probate Code Section 521 of the existing
Codes which involves the same problem of "wrongful taking”
versus alleged "wrongful retention", In short, it should be
made clear that when a person retains property under claim of
right, he should not be subjected to potential double liability
under Section 8873 nor should he be necessarily subjected to
removal under Section 521.

§6901, I do not have Section 21 of the new Prchate Code
handy and am not sure how "accounts" are defined therein,
Assuming Section 21 does not cover the following, it seems to me

|
[



California Law Revision Commission
January 29, 1887
Page 2

that receivables due within one year from date of death and
believed to be collectible at face value should be appraised by
the personal representative, Likewise, Medicare, insurance and
similar health care reimbursements or payments should be
appraised by the personal representative. Also, annuities
issued or sponsored by life insurance companies payable in a
lump sum should be excluded along with proceeds of life and
accident insurance policies, As I am dictating this, I guess
there are really two areas which seem safe for personal
representative appraisal, namely, receivables that are in fact
collected at face value during administration and advances to
beneficiaries that are satisfied upon distribution.

§8903, I think it should be made c¢lear that the court may
waive appraisal ", in whole or in part,” by a probate referee,
etc.

§8904. I have not been involved in any debates, and I know
that hearing arguments for and against are very helpful. I am a
sole practitioner and I have not discussed my comments with
other practitioners. I think Section 8904 is a step in the
right direction, and suggest that consideration be given to
excluding appraisals of real estate by experts whose primary
business is fee appraisal of real estate with membership in a
recognized, national real estate appraisal society. I recently
had a MAI appraisal of $2,000,000.00 worth of real estate that
cost the estate $7,000.00 wherein the probate referee, at my
request, used the MAI appraisal, but charged a probate referee's
fee of $2,000.00 for a few hours work. There really aren’'t that
many situations where a formal fee appraisal is obtained from a
professional fee appraiser, and therefore there won't really be
that many instances wherein the probate referee is unfairly
discriminated against,

§8906. I hope this section is clear enough to allow an
attorney extraordinary fees for the time he spends working with
an appraiser in connection with federal estate tax appraisals,

§8940. T strongly recommend a sixty day rather than a
ninety day limit for this Code Section. Most of the appraisers
are great and perform their tasks within thirty days. However,
I know of a few bad apples, and they are always late and/or need
strong prodding. The ninety day time frame is not necessary
because within the ninety days all the late referee need do is
make a report of the status of the appraisal. I am sure
everybody would be happy with one line explanations, and once
the report is filed the Code Section has no further time frame.




California Law Revision Commission
January 29, 1987
Page 3

If the problem is with the probate attorney, all the referee
need do is say that he hasn't received necessary follow up
information quick enough from the at orney.

HPMjr:cjm
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SHEPHERD, SHEPHERD & DUNDAS

CA LAY REV, cormn
LAW OFFICES OF
JOoHN A.DuNDas [I . FEBO 2 1987
B0 SOUTH MARENGDO AVENUE
PASADENA, CALIFOENI1A 9101 RECEIVvep _

{818) 440-09s2

January 30, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303

Dear Commission members:

This is in response to the materia! included with your letter of
January 15, 1987, dealing with Inventory and Appraisal. While 1
generally favor the receommendations, I would add the following
comments. i

Sections 8300 and 8940: Taken together, these mean, as [ understand
it, that the executor has only one month after appointment in which to
prepare and submit the inventory to the referee. That is not
realistic. If you give the referee three months to appraise the
property, the executor should have at least the same amount of time.
Further, if under 8%40, the referee elects to file a report with the
Court, instead of completing the appraisal, that should automatically
extend the executor's time to file the appraisal. Come to think about
it, why not change the whole concept, so that the executor's duty is
to send the Inventory to the referee within a certain time, but then
it's the referee who has the duty to file the appraisal with the
Court? Or perhaps require the filing of the unappraised inventory,
and thereafter have the appraisal made.

Section 8901: I would like to see a further expansion of the "cash
items"™ exception, to include any checks or cash received after death.
For example, a cash distribution from an estate of a prior decedent,
as part or all of the second decedent's interest in that estate,
should not require the referee's services.

.Section 8904: It is the practice of some referees to always tell the
executor to obtain an expert appraisal of coins, stamps, jewelry, etc.
The value of items the referee is not going to appraise should be
automatically excluded from the referee's compensation--not just left
subject to negotiation. Also, why limit this to tangible personal
property? Why not include all personal property, so that it would
cover closely held stock, for example?

As a general comment--I strongly disagree with the statement that
"153 days is a typical! time for the appraisal..." My experience has
been that 30 days is about the minimum, and 45-60 days is more usual.

-

Sincerely ¥yours,

1 54324;527
A. DUNDAS 11 —



Memo 87-10C EXHIBIT 3

. Study 1L-655
CA LAW REV, CrumN
LAW OFFICES
IRVING KELLOGG FEB 0 5 1987
RECEIVED

1880 CENTURY PARK EAST. 127 FLODR
LOS ANGELES, CALIFORMIA 900467

(213) 551-127 = (213 2771226
February 2, 1987

CAlifornia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Calif, 94303-4739

Re: Inventory and Appraisal, January 1987
Dear Commission Members:

The following are my comments about the Tentative Recommendation for
the above,

1. Section 403,

The second sentence contains an ambiguity: "A person appointed to act
as a probate referee is eligible for reappointment for a period of five
years from the date of expiration of the term of office,” The amhiguity
arises because the words, "for a period of five years from the date of
expiration of the term of office™ raises the question whether the
reappointment is for & period of five years or whether as put into the
comment, that for a pericd of five years after the expiration of office,
the person remains eligible.

Therefore I suggest that the sentence should read:

TAfter expiration of a term of office, & probate referee is eligible
for reappointment within & period of five years from the date of the
expiration.”

2. Section 404,

The revocation without notice or a hearing mey violate the
constitutional right of due process and may, therefore, lead to lawsuits
that are unnecessary, time consuming, and detrimental to government,

3. Section 406,

This is a commendable section, But is it practical? Has it been
enforced? Is it a mockery? Do referees know about it?

Does each referee sign a disclosure statement each year that he or she
complied with this section?

4, Section 450,

The section should refer to where the powers of the probate referee are
listed. Otherwise the reader of this section is lost as to what those
powere are. Suggested wording: "as set forth in Section ...... of the
Probate and Trust Code as it exists or is amended."



Section 8800,

"This section implies that the personal representative {p/e) files the

inventory and enters the fair market value. For the non-lawyer and for
those lawyers unfamiliar with the Probate and Trust Code, would it not
be advisable to state:

.;.sub]ect to the requirements about appraisals of inventory items as
set forth in Sections .... et seq of this Code, the personal
representative shall ceecesseses™

With that "subject to" preceding the instruction to the p/e, the
likelihood of misunderstanding is reduced considerably.

Section 8806 and the Comment to it,

Would it not be advisable to insert into the Section that the p/e should,
if unable to file the inventory before the expiration of the deadline
date, file a notiee to the eourt, giving the reasons for the delay and an
explanation of why the delay is beyond the control of the personal
representative? Such & requirement would state a record in the file and
would be indicative of the p/e's efforts to achieve compliance with the
deadline date,

Section 8850,

Include under (b) (1) the requirement that real property and notes
receivable secured by real property shall contain the legal deseription of
the property and of the real property securing the note, This would be
helpful in tracking the handling of the real property throughout the
probate proceeding.

Section 8871,

The second sentence should read: " All such interrogatories and answers
shall be in writing. The answers shall be signed under penalty of
perjury by the person examined. All interrogatories and answers shall
be filed with the court,”

Split the sentence into smeller sentences. The original sentence was too
Iong and seemed to require that the person examined sign not only the
answers but also the interrogatories. ,

Those are my comments. None of them is earth shattering, but I

think they do clarify some irritating points that a quick reader could easily
overlook, Thank you for the opportunity to be of assistance to the
Commission. [ enjoyed reviewing this Tentative Recommendation, and I
compliment the Commission for an outstanding improvement.

-»/*Smeerely,

s Kooy

P
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Memo 87-10 4
nett FHouser
ﬂﬁomy at Low
5199 £. Puatfic Coast Highway #505 : 4 LW Rev, commn
Lang Beach, Calif. 90804-3307
{2131 4983955 | FEB 0 5 1987

RECeqvgp

February 3, 1987

Law Revision Commission
4000 Middlefield Road D-2
Palo Alto, CA 94303-4739

Re: January 1987 Tentative Recommendations

On page & you gquote the norm for delivery at 15 days.
If I could get an appraisal that quickly, I would not
complain. My practice is primarily in southern L.A. and
Orange Counties. My experience is that the norm in my
area is 60 days and even then, I may have to "chase"” it.

I recommend a further change to give the appraiser
30 days to decide whether additional material is needed
from the attorney and either to make such demand or release
the appraisal. The outside limit should be 60 days.

An extension of time in a complicated case is certainly in
order.

The other suggested changes are in order. I especially

thank you for providing a release of the appraisal priocr
to payment. I resent being treated as cheap crook.

Very truly yours,




Memo 87-10 EXHIBIT 5 Study L-655

LAW OFFICES OF

Maier DiMiTRIOU & RoOSS A LAW REV. COMNH
SO0 WASHINGTON STREET -
FIFTH FLOOR

SAN FRANCISCO. CALIFDRMIA 54111 FEB ] 5 !987

TELEPHONE [4|5) 4341000

RECEIVYED
- February 4, 1987

California Law Revision Commission
4000 Middlefield Rcad, Suite D~2
Palo Alto, CA 94303-4739

RE: Tentative Recommendation Relating to Probate Law
and Procedure "Inventory and Appraisal" Section 8908

Dear Commissioners:

I have reviewed the above materials and find them helpful in
creating more flexibility in the use of probate referees. I
have some concerns, however, relating to your proposed Secticn
8308, :

Consider defining "appraisal reports" and "backup data" as
those terms are used. Would the referee be required to disclose
information not used as part of the basis for the valuation?
Would material in the file (appraiser's "work product"), but not
used to support the evaluation of an asset, be made available to
the perscnal representative? Would everything in the referee's
file be available? What obligation would the referee have to
reduce to writing and keep in the file for the required periocd
of time thought processes or other activity dealing with
concepts, ideas, information, or other data relevant to
establishing the value of an asset appraised, whether used by
the referee or not? For example, see lLaskey, et al. v. Superior
Court (1985) 172 Cal.App.3d 264 discussing file content and work
product.

I suggest that it would be helpful if you cculd attempt to
define the class or classes of data which would be required to
be made available to the personal representative by the probate
referee. I might also call to your attention Business and
Professions Code Section 5037, dealing with accountants, which
deals with the issue that I raise.

If my point is not clear, or if I can be of any additiocnal
help to you in this matter, please feel free to call.

DD/ ces



PO. BOX 1420
RAMCHO SANTA FE, CALIFORNIA 920647

o

. - Memo 87-10 EXHIBIT 6 Study L-655

¥ i

FRANK M. SWIRLES

76862080

a1

LAW CORPORATION | FEB 0 6 1987

RECEIVED
February 1, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

Re: Probate Law and Procedure - Inventory & Appraisal

Gentlemen:

The attached copy of Attachment No. 2 from one of my recent
probate cases jllustrates my complaint, which I do not think you
have addressed in your Tentative Recommendations of January 1987.

The issue involves items 1 and 2 which the Los Angeles Probate
Court insisted be appraised by the probate referee. My petition
to have these items excluded was denied.

In the case of promissory notes which the personal representative
values at face value and includes interest at the specified rate
until date of death, there is no need at all for the services of -
a probate referee. Those services are redundant and costly to
the estate.

A possible soluticon may be that under such circumstances, such
items can be considered as cash items to be appraised by the

al representative. It makes sense to me. Does it to you?

Attachment



tswmeor: EDYTHE : :
1E MAL GASPARD CASE NUMBER P705092

ATTACHMENT NO: 2

t
{IMDECEDENTS ESTATES, ATTACHMENTS MUST CONFONM TO PROBATE CODE 801 PAGE. . . . . OF . .5 + « . TOTAL PAGE?
REGARDING COMMUNITY AND SEFARATE PAOPERTY) ) (ADD PAGES AS REQUIRED)

Hem No. - ' Description Appralsed value

1.
Promissory note $280,000 face value, $
the whole amount unpald, dated August

; 1, 1978, payable on demand, made by G.

: Plerre Gaspard, son of decedent, at 8%

compounded annually. 280,000.00

Accrued Interest to death . . . 202,597.06

2, Promissory note $750,000 face value,.

the whole amount unpatd, dated May 1,

1864 (A replacement for note In pay-

; ablie on demand, the amount of $600, 000

¥ dated May 1, 1981) made by Donald J.

N Gaspard, son of decedent, at 9,6%
compounded annually. 750,000.00

Accrued Interest to death . . 14,000.00

3. Promigsory Note made by Louis A. HNese
’ and Rose M. Nese dated July 12, 1974,
i secured by Deed of Trust, Collection
- %¥11516434 at Highland Park Branch,
Securlty Pacific National Bank. - g%

FPer annum interest rate. Matures on
_July 22, 1989,

Principal outstanding at date of
death 16,983.00

Interest due at date of death 132.15

and Rose M., Nese dated Juily 12, 1974,
secured by Deed of Trust, Collection
11516568 at Highiand Park Branch,
Security Paciflc National Dank. 8%
Per annum interest rate. Matures on
Il June 22, 1980,

ii' 4. < Promliasory Note made by Louis A. Nase

—— o e——————

‘; Princlpal outstanding at date of
- death 39,626.24

Interest due at date of death ' : 63.00

¢ orm Approved by the
Juritcis) Counclt of Callfornia * Proh C 4894,
Effective Jumrary ¥, 1978 : a0u-605, 704,
Form FA-22 Co, Cik, {9-78) INVENTORY AND APPRAISEMENT [ATTACHMENT} - 1850, 1901




Memo 87-10 : EXHIBIT 7 Study L-655

LAY OFFICES TELEPHONE (216) 934-5416
FROST, KRUP AMD ATLAS
CHARLES H. FROST 4 LAW REY. COMM'N

LEONARD C. KRuUP PROFESSIONA|
L. MARK ATLAS, L BUILDING

il ' 134 WEST SYCAMORE STREET FEB 06 1987

WILLOWS, CALIFORNIA 85588
RECEIVED

February 3, 1987

Califbrnia Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Gentlemen:

"I received the tentative recommendation regarding
Probate Law and Procedure with respect to inventory and ap-
praisals.

The only major comment I have is with regard to ap-
praisals of publicly-traded stock. While it is true that the
probate referee's appraisal fees are relatively small, requir-
ing that an estate pay the referee to establish the value of
publicly-traded stock is an unnecessary expense. In reality it
is no more difficult {and no less credible a measure of value)
for the personal representative to obtain the closing prices of
the securities on the date of death, than it is teo have the
probate referee do the same. 1In fact, in order to assist the
referee and expedite her work, we have often provided this in-
formation to her.

Therefore I believe that publicly-traded securities
should be included in proposed Section 8901 as assets which are
to be appraised by the persconal representative. Thank you for
your consideration of this.

JMA:eb



Memo 87-10 EXHIBIT 8 Study I1-655

Wi].SOIl, Wilson & PE‘I'I'iZO (213} D23-45i3

WILLIAM P. WILSON

MARK J. FERRIZO ATTORNEYS AT LAW
DANIEL J. WILEOHN {090| PARAMOUNT BOULEVARD
PANIEL S Lopez Downt?r, California 90241
%s ‘r";_ rd '{MI"
February 5, 1987 l.'EB 09 1387
RECELIVED

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303

Re: Precbate Law and Procedure
Gentlemen:

Thank you for sending a copy of tentative recom-
mendations relating to inventory and appraisal for my
review.

The tentative recommendations are excellent and
workable. I hope they are adopted as stated.

Sincerely,

WILSOM, WILSON & PERRIZO
P Wls—
William P. Wilson

WPW/ms



Memo 87-10 EXHIBIT 9 O LAW REY, commenstudy L-655

FEB 09 1987
WILBUR L. COATS BicCtivy,y

ATTORNEY AND COUNSELOR AT LAW

TELEPHONE (619) 748-6512

- February 5, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, Ca 94303-4739

Re: Tenative Recommendations relating
to Probate Law, Inventory & Appraisal

Gentlemen:

Having reviewed the above cited document (L-655%) I am in
general agreement with the tenative recommendations and
do not have any suggestions that would improve on the
tenative recommendations.

Thank you for the opportunity to review the proposed law.

Very truly yours,

LU Ediit—

Wilbur L. Coats

12759 Poway Road, Suite 104, Poway, California 92064
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RAWLINS COFFMAN

POST QOFFICE BOX 158 ATTORNEY AT LAW TELEPHONE 527-2021

NED BLUFF, CALIFORNIA 95080 AREA CODE 316

February 5, 1987
CA LAW RIv. COMM'N
FEB 09 1987

RELCEIVED

Caiifornia lLaw Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Gentlemen:

Thank you for the Tentatlve Recommendatlon #L-655
on inventory and appraisal.

- I don't find anything referring to procedures for
reappraisal other than the existing Section 784 of the Probate
Code.

Permitting the probate referee four months in which
to complete his appraisal is not good in my opinion. My
thought would be he should complete his appraisal in thirty
days, failing which he should give the personal representa-
tive's attorney a written statement stating the reasons for
the delay, which in turn could be furnished to the attorney's
client. If, after passage of ninety days, the probate referee
did not complete his work, then he should apply to the court
for a reasonable extension of time, and in so doing he would
be required to justify the further extension of time.

Except for the foregoing comments, you have done a
good job. Please keep me on your mailing list.

truly yours

RAWLINS COFFMAN

RC:mb



Memo 87-10 EXHIBIT 11

CARR, MCCLELLAN, INGERSOLL, THOMPSON & HORN

ATTORNEYS AT LAwW
SECURITY PACIFIC BUILDING
218 PARK ROAD, POST OFFICE BOX SI3
BURLINGAME, CALIFORNIA 24011 - 0513

(415) 342-9600

G 1AW RIV. CORIR
'FEB 09 1987 February 6, 1987

RECEIVED

California Law Revision Commission

4000 Middlefield Road, Suite D-2

Palo Alto, California 94303-4739

Gentlemen:

Re: Recommendation #L-655
Inventory and Appraisal

Study L-655

ROBERT R. THOMPSON
ALBERT J HORN

DavID C. CARR

ARTHUR H BREDENBECK
NORMAM |. BOQK, JR,
QUENTIN L. COOK
ROBERT A. BEERIG
RICHARD C. BERRA,

L. MICHAEL TELLEEN
LAGE E ANDERSEN
KEITH P BARTEL

MARK A CASSANEGO
LAURENCE M. MAY
PERELOPE C. GREENRERG
KRIST) COTTON SPENCE
ROBERT W PAYNE
JAMES R. CODY

PALL M. KAWAKAMI
MARK D. HUDAK

DAVID M MCKIM

JORDAN W CLEMENTS
EDWARD J. WILLIG I
KEVIM F KOUBA
STEFHEN M. HALL
JORDAN G. POWERS

LUTHER M. CARR

FRANK B. INGERSOLL, JR.
CYRUS J. MCcMILLAN

OF COUNSEL

E. H. COSGRIFF
{l88D-1947)

J. ED McCLELLAN
(l895-1985)

SAN FRANCISCO
(415) 434-4800

PALG ALTO
(ais) 595-5440

TELECOFPIER
{4i5) 342-768S

I have reviewed the CLRC's Tentative Recommendation relating to

Inventory and Appraisal,

I am in agreement with your tentative recommendations, but with
one exception: I believe that appraising publicly-traded stock
should, as a matter of course, be the responsibility of the

perscnal representative and his attorneys and not the

responsibility of the probate referee.

for retaining this as a.

urs,

KPB:sh

) I find the CLRC's reasons
eferee function to be unpersuasive.
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1604 FOURTH STREET
RoBerT K. MAIZE, JR. PO R STREET
A PROFESSIONAL LAW CORPORATION SANTA ROSA, CALIFORNIA 95406

(707) 544-4462

February 10, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-0739

Re: Probate Law and Procedure --
Inventory and Appraisal

Gentlemen:

After reviewing your tentative recommendations dated January,
1987, I do not have any specific comments in regards to the
proposals but I do have the following observation:

I am a certified tax specialist and my involvement in
probate matters is primarily in regards to estate tax and
income tax considerations. Because of the importance
attached to the fair market wvalue of the property at the
date of death, I find@ that I am commonly recommending to my
clients that they obtain appraisals of property independent
of the appraisal prepared by the probate referea., From
past experience the probate referee could provide little or
no substantiation of how the value was determined when the
issue was raised by the Internal Revenue Service on an
audit, so that the taxpayer was forced to pay for a second,
independent appraisal. Therefore, I endorse the concept of
being able to have unigue, unusual or special items of
property appraised by a qualified independent expert. I
also support a concept of clearly imposing a duty upon the
probate referee to maintain his records for a specified
period of time.

Very truly yours,

ROBERT K. MAIZE, JR.,
A Professional Law Corporation

RKM:jas
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JEROME SAPIRO
ATTORNEY AT LAW
SUTTER PLATA. FUITE €09

1288 SUTTER STREET
San Faancisco. CA, 94109-5416
(415 928-1515

Feb. 11, 1987

California ILaw Revision Cammission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendation
Prchate Law & Procedure
Inventory & Appraisal, #1-655

Honcorable Commission:
Above-mentioned tentative recommendation is approved.
One question occurred, relating to §8904.

Wy pmiride for review and payment of probate referee concerning
aporaisals by independent experts in fields in which the referee has no
expertise or depth of experience?

Respectfully,

Jerome Sapiro
JSmmes
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LAY OFFICES OF

LEVIN, BALLIN, PLOTKIN & ZIMRING
A PROFESSIONAL CORPORATION OF COUNSEL

WILLLAM LEVIN JUSTIN GRAF
HARMON F. BALLIN 12650 RIVERSIDE ORIVE MANYS BERTRAM
JAY J. PLOTKIN NORTH HOLLYWOOD, CALIFGRN LA DI807-3402
STUART D. ZIMRING LtEGAL ASSISTANTS
NANCY O. MARUTANI - (23] BY?-0883 - {H18) 364-3950 PATRICIA D, FULLERTOM
GIG KYRIACO U PACITA A. FRANCISCO
JOAN H. OTSU KIRSTEN HELWEG

February 11, 1987

California Law Revision Commission
400 Middlefield Road

~ Suite D-2
Palo Alto, California 94303-473%

Re: Proposed Revisions to Probate Code
Sectiocnsg 600-615 and 1300~1315

DPear Commission Members:

Once again, thank you for giving me the opportunity to
assist the Commission. I have reviewed the proposed
revisions to Probate Code Secticn 600-615 and 1300-1315
and I am delighted to say that I have only one substantive
suggestion: I believe Section 406(a) (2) should be
clarified to reinforce the illegality of a contribution

to a campaign for State Controller,

Other than that I have no precblems with proposed
revisions, and in fact, believe the new sections
contained in Chapter 3, especially as they relate to
the ability of the personal representative to obtain
the background information utilized by the referee are
long over due,

If I can be of further assistance, feel free to contact
me.

Sincerely,

LEVIN, BALLIN, PLOTKIN & ZIMRING
A Professional Corporatlon

7
__;j"//f,z / / ?—7

STUART D. IMR17¢

\
\\

By:

N

e
e
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A LAW 2LV, COMM'Y
WiLriam E. Fox FEB 171987

ATTORMNEY AT LAW
B|9-{2TH STREET

P. . BOX 1756 RECEIVED
PASO ROBLES, GALIFORNIA 03447

TELEPHONE (BOB) 23&8-957

February 13, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, California 94303-4739

RE: Objection to
Appraisal No. 8804

Gentlemen:

I would like to recommend to your Honorable Commission

that the time for objecting to the Inventory and Appraisal

be changed. I would recommend that the time for filing
objections be thirty days after receiving a copy of the

same for persons who have filed a request for Special

Notice and, for these who have not filed such a request, the
time be thirty days after the Inventory is filed, with a

copy of the Inventory being mailed to all of the beneficiaries
named in the Will.

In the metropolitan areas, the Courts on Civil matters are
about five years behind on their calendars.

I assume also, that a jury trial could be demanded. This
could cause a great delay in closing an estate.

Some persons could use this method of delaying the closing
of an estate deliberately, so they could be paid to settle
their claim.

In my opinion, the reason so many Will contests are filed
today is to get a substantial pay-off because of the length
of time it takes to get to trial.

Determining the value of anything by experts can be very time-
consuming and very costly when the matter is heard in court.

In my opinion, under this Section, a person could wait until a
Petition for Final Distribution is f£filed and then file objec-
tions to the appraisal. The Petition for Final Distribution,

in all probability, would have to be placed off calendar, waiting
for an adjudication on the appraisal.



California Law Revision Commission
RE: Objection to Appraisal No. 8804
Page Two

February 13, 1987

I have had considerable experience in this field for the
last sixteen years and have been appearing in Court,
mostly in the Los Angeles area.
Yours very truly,
1 =
"l lans 2. Fox
illiam E. Fox

WEF :eq
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ALBERT J, GALEN

W. MICHAEL JOHNSON
RICHARD E. LLEWELLYM I
HOWARD L. MAYO

A, STEVEN BROWN
GREGORY 0. DICKINSON

EXHIBIT 16

LAW OFFICES
HOLLEY & GALEN
800 SOUTH FIGUEROCA STREET. SUITE 1100
LOS ANGELES, CALIFORNIA 90017
(213} 629-1880

February 13, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo_Alto, California 94303-4739

Re:

Study L=655

CLYDE E. HOLLEY (IB91-1980)

Ch LAW REV. Comm'ti

FEB 171987

RECEIVED

Tentative Recommendation Relating to
Probate Law and Procedure:
and Appraisal, January 1987

Inventory

Dear Commission Members:

We have reviewed with great interest the proposed
system for inventory and appraisal as recently recommended.
Although we have several criticisms, we have few solutions.

To begin with, executors cften object to the fee

charged by the probate referee.

In those cases where a

beneficiary of the estate is also acting as executor, the

objection is sometimes very strenuous.

The objection is

understandable when the personal representative is asked to
supply all of the basic information for the appraisal so that

in many cases the valuation is obvious.

In those cases, the

representative often resents the charge of the probate referee
for what appears to be for confirming the work which the

representative has done,

This is especially true in cases

where the estate is large enough to warrant the preparation of
a federal estate tax return, and the personal representative
has worked diligently to establish values for that return. In
many cases where the federal estate tax values arrived at by
the personal representative do not agree with the values
supplied by the probate referee, the personal representative is
placed in an awkward situation of having to pay for a valuation
which he does not agree with, and which might be used against
him at the time of audit of the federal estate tax return.

Second,

in those cases where the assets are difficult
to value, the probate referee typically asks that an appraisal
be obtained for the referee to use in his or her valuation.
This is extremely difficult for the attorney to explain to the
client, and even though there is justification for the offset
of the appraisal fee from the referee's fee, it raises the



LAW OFFICES
HOLLEY 8 GALEN

California Law Revision Commission
February 13, 1987
Page 2

question in the personal representative's mind as to exactly
what the responsibility is for the probate referee. The newly
proposed waiver of the use of the probate referee and election
to proceed with an expert appraisal should alleviate both of
these problems.

Third, the provisions for enforcement of the probate
referee's obligation te return the inventory within the stated
time frame are not likely to work for the same reason that
prior enforcement sections have not worked. In virtually every
inventory filed, there can be some asset which the referee
could allege required further information from the personal
representative before the valuation could be completed. In
some cases the referees have requested further information
which is outside the realm of realistic information necessary
for the appraisal. At the times those requests were made, we
were aware that the offices of those probate referees were
swamped with other work. 1In some cases, the assistants to
these referees worked in one office for several referees. We
have been given the impression that the referees delegate much
of the valuation responsibilities to these assistants. In
certain cases where legitimate, important disputes existed as
to the method of wvaluation for particular assets, we have
personally written and called the referees in an attempt to
discuss the method of valuation. In most cases, we have had to
rely on written correspondence because we have been unable to
contact the referees personally by telephone. 1In most cases,
the calls are returned by their assistants who relay the
messages or who "promise'" us that our correspondence will be
reviewed personally by the referee. ' '

In summary, we agree with the complaints of many of
the personal representatives we have represented. The probate
referee system does not work well, and in many cases it insults
the intelligence of the people working diligently tc perform
their functions relating to the court system. In certain cases
where the personal representatives are not sophisticated, the
probate referee does serve a legitimate function.

The best system would appear to be one which would
permit not only the elective use of the referee as to the
inventory, but the elective use of the referee as to selected
assets in the estate. The criticism which you have posed of
such a selective system is that it would present an economic
hardship on the referees who need a broader base for their
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HOLLEY & GALEN
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Page 3

appraisals in order for their set fees to cover all of their
costs. We propose that instead the probate referee be given
the opportunity to refuse te value certain assets, in which
case the personal representative would then be forced to go to
private expert appraisal, which is what happens now where the
referee requests professional appraisal of certain assets.

We do not think the benefits of the probate referee
system are so great that it should be preserved at all costs.
Individuals concerned with income tax basis information and
valuations under federal estate tax returns have reason enough
to seek out the true valuation of the assets with which they
are charged. Furthermore, the private sector appears tc be
very good at determining the fair market value of most assets
and in those cases where the valuation is difficult, experts
are currently needed even under the present probate referee
system. In smaller estates or in cases where the represen-
tative is unsophisticated, the use of a probate referee could
be elective in whole or in part.

In closing, we greatly appreciate the job which the
California Law Revision Commission performs. We hope that your
efforts to obtain comments from the probate and trust bar will
be successful, It is difficult sometimes to devote the time
necessary to respond to the proposed changes in the law,
especially for smaller firms such as ours. Nevertheless, the
bar should feel privileged to be a part of the formulation of
this type of law for the State of California. Unless sensible
and respectable laws are enacted in our state, compliance
cannoct be expected from the populace.

Once again, our sincerest best wishes and thanks for
your efforts in these regards.

ly vyours,

£ Z

Richard E. Llewellyr Il

A Sy

A, Steven Brown
of
HOLLEY § GALEN

Very tr

RE1:jgp
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Byron 1. PesiN. J.D. R LAW Bry rouyey
ATTORNEY AT LAW
777 CAST TAHQUITZ-McCALLUM. SUITE 20O FEB 17 '987

PALM EPRINGS, CALIFDRNIA 92282

REC
Telepnone (619) 323-4833 _ Eivis

February 10, 1987

California Law Revisicn
4000 Middlefield Road, Suite D-2
Palc Alto, CA 94303-4739

Dear Commission Members:

I have received and examined the "Tentative Recommendation Relat-
ing to Probate Law and Procedure - Inventory and Appraisal".

I approve this tentative recommendation, but suggest that stocks
and/or bonds listed on major exchanges should be appraised by the
representative using the c¢losing prices of such stocks and/or
bonds as of the date of death. When death occurs on a date when
such exchange is closed, then the closing price of such stock
-and/or bond on the last preceding date should be used.

Sincerely,

3 7 o

BYRON 1. PESIN, JD

BIP:rs
(D9/B11)
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Lr oo of

RopwEyYy ALAN BARKER, INC.

February 17, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Tentative Recommendations relating to
Probate Law and Procedure

Dear Committee,

Study L-g55th VAW PPV, ramg

FEB 2 0 1987
RECEIVED

281 EAST WORKMAN STREET, SUITE |02
COVINA, CALIFORNIA 91723
TELEFHOMNE (218) 331-7241

FILE

I have reviewed the proposed changes relative to the appraisal and referee process,

and endorse the Committee's recommendations.

I think it would be a wvast

improvement over the present situation, and put to rest some of our grumblings

we have experienced with the referee process.

Accordingly, I would endorse the suggesticns fully.

Very truly yours,

(Ko lmsg (Uns Sehn

RODNEY ALAN BAKER

RAB:3jmg
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LAwW OFFICES OF O 3 X SN
VAUGHAN, PAUL & LYONS ) i

1418 MILLS TOWER FEB 2
220 BUSH STREET 0 m?
SAH FRANCISCO 94104

I8} 392-14223 : b ¢t iy iy

February 19, 1987

California Law Revision Commission
4000 Middlefield Rd., Suite D-2
Palo Alto, CA 94303-4739

Re: Study #L-655
Probate Law and Procedure
(Inventory and Appraisal

Gentlemen:
Thank you for sending me the above study.
I am in accord with the recommendations, and

feel sure they will be very helpful, if adopted.

Sincerely,
-

JGL:emr n G. Lyons
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| & AW £, <
REAM, TRAIN & ROSKOPH FEB 2 1987
A PARTNERSHIP INCLUO!NG AROFESSIONAL CORPORATIONS i 0 {
ROBERT L. BQUCHIER® ATTORNETS AT LAW RECE
JAMES R. BUSSELLE iYED
p !
CHRISTOPHER AEAM® 7SB PAGE MiLL ROAD
PAUL H, ROSKOPH® SUITE B-I00
BRUCE TRAIN FALO ALTO, CALIFORNIA 24304
GAIL E. SUNIGA TELEPHONE {41S} 494-71233
ELIZABETH ROTH i 14 PROFESSIONAL CORPORATION
CYNTHIA CALDEIRA TELECOPIER (415] 494-0774
THOMAS £, MOGRE 111 QUR FILE NUMBER
DAMIEL ALEXAMDER FEbl‘u&l‘}" 19’ 198?

YIRGIMNIA R, COLES
GORDON N, HANSON

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-4739

Re: Revisions to Probate Code
Inventory and Appraisement

Gentlemen:

We have reviewed the Commission’s tentative recommendations with
respect to revision of the Probate Code dealing with Probate Referees
and the Inventory and Appraisement. The proposed revisions generally
address our experience — good and bad — with this aspeet of estate
administrations. There are stili some areas of concern to us, however,
which we offer for your review and consideration.

Real Property

It may be less expensive to have the Referee appraise real property rather
than obtaining an independent MAI appraisal, although appraisals of
residential property are often accomplished at a fixed, reasonable cost.
We have had situations where the perscnal representative obtained an
appraisal from & real estate agent "as a courtesy” or at a reduced cost.
Would this be a situation where we could request waiver of Referee for
"just cause?™

Publicly Traded Stock

The Commission's recommendation states, "Although it appears that the
personal representative rather than the probate referee might properly
appraise such assets, the Commission does not recommend that this be
done..." {see pp. 3 -~ 4) The Commission refers to "inexperienced persons"
inaceurately valuing the stock. Our suggestion would be to allow a written
statement from a broker as to the values on any given date. We have
used this procedure in numerous Section 650 confirmations with prompt,
accurate valuations provided to us. Many securities brokerage firms have
programs available tc personal representatives and attorneys. For example,
Dean Witter Reynolds has a program entitled Estate Security Valuation
whereby Dean Witter will prepare valuations for a set fee of $2.00 per
security plus an initial set-up fee of $20.00.

Again, we would suggest that this situation couid come under the heading
of "just cause” to allow a waiver of Referee.



California Law Revision Commission
February 19, 1987
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Unique, Unusual or Special Item of Personal Property

No mention has been made of specific items of personal property such
as items with an "artistic" value or items such as silver, antiques, ete.
It has been our experience that the Referee has requested the personal
representative (through us as the attorneys) to obtain an appraisal of
silver dollars (for example) from a coin dealer and then submit that
appraisal to the Referee. We are not certain how most Referees handle
these items but would suggest that since they are not experts, they should
not be making this type of valuation. What is the Commission's conception
of "unique, unusual or special” items of personal property?

Independent Appraisals Reviewed by Referee

Under Section 8904 {p. 27), we feel that once an independent expert has
appraised an item and signed an oath as to its veracity, a Referee does
not need to review it and certainly does not need to be paid a fee, albeit
a reduced fee, to look it over. Our suggestion would be to give the
Court the discretion to review any appraisals by independent experts.
This function is now being handled by the Probate Examiner's office
although, again, they are not in a position as experts to value these
articles.

o Ly

Miscellaneous Revisions

A pood addition to the code is enabling the personal representative to
select a Referee, We have worked with some very efficient Referees
and have had the unfortunate and frustrating experiences of working with
some not-so-efficient Referees.

The time in which a personal representative must file the Inventory is
extended from three months to four months which is more realistie in
view of the time needed to gather information, espeeially in the larger,
more complex estates.

OQur major concern is the omission of Probate Code Section 605 (a) (2)
(A). We have relied upon this provision in every Section 650 proceeding
we have handled, i.e., appraisals on interspousal transfers which are not
done by a Referee. It appears that the new Section 8902 (see pp. 25 -
26) deletes this authority. We strongly urge inserting specifie reference
to interspousal transfers with a choice of using & Referee or using
alternative appraisal methods such as independent appraisals.
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February 19, 1987
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We appreciate the time and effort which the Commission expends in
reviewing and recommending revisions to better serve the public {personal
representatives, beneficiaries, creditors alike). We commend you for your
work and thank you for the opportunity to make suggestions and voice
our experiences and ideas.

Very truly yours,
Paul H. Roskoph

R ana_ ) ) il i

Dawne W. Hollis
Legeal Assistant
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McGEORGE SCHOOL OF LAW

U'NIVERSITY OF THE PACIEFIC 3200 Fifth Avenue, Sacramento, California 96817

February 18, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palc Alto, CA 94303-4739

Attention: John H. DeMoully
Executive Secretary

Re:; Tentative Recommendation of January 1587 Proposed Probate
Sections 8870 and 8871

Dear Mr. DeMoully:

Proposed section 8870 provides ﬁhe machinery for regquiring a
person to appear personally before the court to be examined under
cath,

Proposed section 8871 talks about "interrogatories and answers
shall be in writing."

Very truly_yours,

W&ﬁ”‘?

BENJ N D. PFPRANTZ
Professor of Law

BDF:bk
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LAW OFFICE

ATKINSON 8 ATKINSON
GEORGE E, ATKINSON, JR. 16288 SOUTH PARAMOUNT BOULEVARD
GEORGE £ ATKINSON, T PARAMOUNT, CALIFORNIA 90723
{2t3] 633-1323

LOS AMGELES [213) €636-3596

February 18, 1987.

California Law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, CA 94303-4739.

RE: Tentative Recommendation Relating
to Probate lLaw and Procedure
Inventory and Appraisement

Gentlemen:

I have received and reviewed your recommendations
concerning the above referenced matter and wish to advise
you that I approve of the changes recommended.

I note, however, that your proposed revisions do not deal
with or encompass the fees of the Referees in connection
with the re-appraisals for sale purposes required when
the real property is not sold within one year from the
date of the decedent's death. It has been my experience
that when a sale is made after the expiration of the one
year pericd and a request for a re-appraisal is made, the
Referee usually uses the sales price for the re-appraisal
figure and charges the usual 1/10th of 1% of the wvalue of
the real property. I believe that since the Referee does
no more than merely insert the sales price figure and
sign his or her name to the appraisal that a reduced fee
should be charged by the Referee for this particular
service.

I hope this will be considered and the problem remedied.

Very truly yours,

GEA:aj
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REIFMAN, ALTMAN & SHERMAN

& PARTNERSHIP INCLUDING A PROFESSICNAL CORPORATION
ATTORMNEYS AT LAW

IRVING REIFMAN 601 WILSHIRE BOULEVARD, SUITE 1830 OF COUNSEL

JEFFREY A, ALTMARN BARBARA J. BAILEY

JEROLD 5. SHERMAN® LOS AMGELES, CALIFORNIA $0025
IRIS C. WOLINSKY Februacyr-db, 1987

A PROFESS(ONAL LAW CORPORAT.ON

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
4000 Middlefield Road

Suite D-2

Palo Alto, CA 94303-4739

Dear Mr. DeMoully:

As you may know, I am a California Probate Referee and
have participated in a number of Public hearings of the Law
Revision Commission regarding the Probate Referees, as well as
in other portions of your study of the Referee system, and I
was present at vour recent meeting in Los Angeles, where the
tentative recommendations were discussed and adopted.

Although I did not comment on section 8922 at the time,
I have recently had occasicn to review the section again in
preparing for a recent speech I gave to the Beverly Hills Bar
Probate Trust and State Planning Section. After preparing for
that speech and discussing the section with several attornevs,
I would respectfully suggest that the section may be legally
vague, or at least legally insufficient to sustain action
which might be taken under it.

Certainly the purpose of the section is understandable
and it would seem that some of the grounds that are discussed
in the comment should be incorporated into the body of the
section so that if a court does act under this section, the
exercise of discretion can be more c¢learly shown to be within
the legislative intent and not merely be supported by the
general language of the comment. My comments herein are
written as a private attorney and do not reflect any position
of the Probate Referee's Association or of any individual
Probate Referee other than myself,

Should you or any member of your staff or the commission
have any further question or comment regarding my thinking on
this subject, please do not hesitate to contact me. Finally,
let me add that I appreciate all of your fine and fair work on
the subject of Probate Referees,

Very truly yours,

‘/ '
N’E'SHERMAN

RELPMAN, ALTMA
¥ .‘,- -!'-/

i
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CFFICES OF
ADRIAN KUYPER
THE COUNTY COUNSEL COUNTY COUNSEL
COUNTY OF ORANGE WILLIAM J. McCOURT
- " CHIEF ASSISTANT
10 CAVIC CENTER PLAZA
MAILING ADDRESS: P.Q. BOX 1379 ARTHUR C. WAHLSTEDT, JR.
SANTA ANA, CALIFORNIA 92762-1378 LAURENCE M. WATSON
Writar's Direct Bial Numbar 714/834-3300 ASSISTANTS
{714) 834-6333 i ‘ VICTORT. BELLERUE  SUSAN STROM
JOHN R. GRISET DAVID BEALES
February 20, 1987 EDWARD M. DURAN TERRY C. ANDRUS
IFFYNE C. BLACK CLAUDIA L. COWAN
RICHARD D. OVIEDO JAMES L. TURNER
O.M. MOORE PETER L. COHON
BENJAMIN P. DE MAYO  NICHCLAS S. CHRISOS
HOWARD SEREIN DAVID G. EPSTEN
DANIEL J. DIDIER THOMAS F. MORSE
GENE AXELROD WANDA 5. FLORENGE
ROBERT L. AUSTIN HOPE E. SNYDER
DCGMALD H. RUBIN THOMAS C. AGIN
DAVID R, CHAFFEE SHERIE A. CHRISTENSEN
CAROL . BROWN SUSAN M. NILSEN
BAPBARA L. STOCKER  SARA L. PARKER
\ ) .. , . JAMES F. MEADE SHAFON LOWSEN
California Law Revision Commission STEFEM H. WEISS : St
4000 Middlefield Road, Suite D-2 DEPUTIES

Palo Alto, California 94303-4739
Ladies and Gentlemen:

Thank yvou for sending me the tentative recommendations regar-
ding the Inventory and Appraisal sections of the proposed Estate
and Trust Code.

My comments follow. As with my previous comments to you
about the proposed Cocde, please note that these are my individual
views., I do not write here as a representative of the Orange
County Counsel, +the Orange County Public Administrator/Public
Guardian, or the County of Orange.

Proposed Sections 8800 and 8801: I support the proposed time
extensions.

Proposed Section 8872: The substitution of "petition" for
"complaint" is appropriate.

Proposed Section 8901: I support the addition of subdivi-

sions (b)) and (d}. These seem clearly to be items the personal
representative can appraise just as accurately and easily as a
referee.

Proposed Sections 8903 and 8904: I believe the idea of the
proposed law is a good one. To my knowledge, personal representa-
tives often already use independent experts to appraise items such
as Jjewelry and coin collections. The referees seem to rely on the
experts, However, I would like to see a more efficient way to
obtain the waiver, perhaps by something akin to a Notice of Pro-
posed Action, instead of a noticed hearing.

The proposal in 8904(b) concerning referees' fees for an
item appraised by an expert with appraisal subject to a referee's
review should perhaps be more definitive.

Proposed Sections 8904 and 8908: I support these proposals.
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Proposed Section 8921: This will solve a potential problem,
and I support it.

Proposed Section 8940: I would like to see the time limit a
little less than ninety days. Your background comments point out
that fifteen days is the norm. A time allowance six times longer

than the norm seems too much.

Proposed Section 8960: I believe the new provisions (b} and
{c) are both quite important and should be enacted into law.

Please note that I have mentioned here only the_proposals' I
find of particular interest. Pailure to mention a particular
proposal does not indicate either support or opposition.

I look forward te receiving your further recommendations,

Very, truly yours,

"?’?W ’
Howard Serbin
Deputy County Counsel

Orange County
HS :mm

cc: Carol Gandy, Assistant Public Administrator/Guardian
Linda C. Martinez, Chief Deputy Public Guardian
Dwight G. Tipping, Jr., Supv. Deputy Public Administrator
Laurence M. Watson, Assistant County Counsel
James F. Meade, Deputy County Counsel
Nicholas 8. Chrisos, Deputy County Counsel
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SHOWLEY & THOMPSON

. ATTORNEYS AT LAW
LON D. SHOWLEY CALIFORHNIA FIRST BANK BUILDING AREA CODE 619
KENT C. THOMPSON 530 'B” STREET, SUITE 23323 TELEFHONE 23| -7932
SAMN DIEGO, CALIFORNIA 82101

February 20, 1987

California Law Revision Commission
4000 Middlefield Road, Ste. D=2
Palo Alto, California 94303-4739

Re: Tentative Recommendaticn
Inventory and Appraisal

Dear Sirs:

I have reviewed the Law Revisions Commission’s tenta-
tive recommendation relating to probate law and procedure
pertaining to proposed changes in inventory and appraisement and
I am wholeheartedly in favor with the proposed changes. I have
been for the most part quite pleased with the probate referee
appraisal system that I have experienced over the last fifteen
(15) years here in San Diegoc, but I totally concur that there are
instances where their professional expertise is not mandated as
peinted out by your recommendation. Certainly it would be
advantageous if the personal representative can easily pick and
choose and select which assets are to be appraised by the referee
and which assets are to be appraised by the perscnal representa-
tive without going through Court approved procedure. This may
-however not be expedient in the greater scope of things and is
certainly an inconvenience that one could live with.

‘Again, I express my concurrence with the proposed
revisions, and thank you for the opportunity of reviewing the
tentative recommendation.

Very

. SHOWLEY

LDS/del
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February 20, 1887

-

California Law Revision Commission
4000 Middlefield Road, Suijte D-2
Palo Alto, CA 94303-473%

RE: Tentative Recommendation (January, 1987)
Probate Law and Procedure
Inventory and Appraisal

To the Commissicon:

The Northern California Chapter of the American Institute of Real
Estate Appraisers, by action of dits Board of Directors taken on
February 19, 1887, presents ths following comments on the
Commission's above-referenced Tentative Recommendation, for the
Commission's consideration. These comments should not be
construad to represent the position of the Institute, other
Chapters Tn or out of California, or of the Institute's
jadividual members. Further, it should be noted that the Chapter
has some members who are probate referees and some who are not.

1) Overall, the Chapter has some concern whether the changing
relevance of the probate referee function has been addressed
adequately. However, it doss appear (from the questionnaire
responses received by the Commission) that this concern dis not
shared by the probate bar. '

2) The Chapter 1is disturbed to see the phrase "high quality
service"” used on page 3, 1ine 12, to describe the apinion of most
Judges and practitioners of the ordinary service of probate
referees. We respectfully dissent; we believe the ordinary
service of probate referees in valuation issues may well be
useful. However, by any standard of comparison to the wider
valuation/appraisal community, the service of probate referees
would better be described by the phrase "reasonable quality”,




rather than by the phrase "high quality". This 1ssue can easily
be clarified by comparing the appraisal process of referees with
any of the published standards of appraisal practice,. whather
those of the Federal National Mortgage Association, Federal Home
Loan Bank Board, the proposed Uniform Appraisal Standards
recently adopted by nearly all major appraisal groups., or those
set forth in the recently adopted California Certified Appraisal
Law.

3) The Chapter recommends that the proposed code change
described in the first paragraph of page 5 be expanded, to
include either tangible perscnal property or real property
interests of the type described. It 1dis the Chapter’'s opinion that
there are real property interests that are as unigque, unusual or

special, from a wvaluation perspective, as any tangiblea personal
property. We are unable to see any Jlogic to limit the waiver to

Just one of the two.

4) The Chapter recommends the adoption of standards of practice

for inherditance referees. There is a major move to establish
clearer and more comprehensive standards of practice throughout
the appraisal occupation, 1n response to documented abuses. It s
our opinion that such action is desirable here, and should be
provided for in this revision.

Thank you for this opportunity to comment on your Tentative

Recommendation. We would appreciate receiving a copy of any
future material released by the Commission relative to this

topic.

Very sinceraely,

Northern Califernia Chapter
American Institute of Real Estate Appraisers

by: Charles E. Sewing, MAI \
President

cc: Officers
Regional V.P.
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February 21, 1987

California Law Revision Commission
Attn: Nathaniel Sterling

Asst. Executive Secretary
4000 Middlefield Road
Palo Alta, CA 94303-4739

Re: Tentative Recommendation
Probate Law and Proceriure
Inventory and Appraisal

Dear Mr. Steriing:

Thank you for sending us a copy of the tentative recommendation for our review
and commentary. We appreciate the opportunity to provide constructive input to
this important undertaking of the Commission.

" In earlier commentary, we have cited the concerns of the California Appraisers’
Counci! with respect to Probate Law and Procedure. We observe that some of
those concerns have been addressed in the Tentative Recommendation.

There remain two areas where we believe signi{ficant improvements to the Probate
Referees’ activities can be accomplished., These areas are addressed in the
attached commentary pages.

We appreciate this cpportunity to contribute to the improvement of probate law
and procedure. It is our objective to provide suggestions which will result in
improved cost effectiveness and reliability for users of the valuations
associated with probate. The heirs and the public should receive full value
for the costs associated with the probate procedures and we feel that adoption
of the changes suggested would result in achieving of that goal.

Sincerely,

g

W. David Snook, A.S5.A.

Senfor Vice President
California Appraisers’ Council
2624 Berry Drive

Falrfietd, CA 94533

{707) 422-6333

cct Frank Virtue, President
California Appraisers’ Council



CALIFORNIA APPRAISERS" COUNCIL RECOMMENDATION NO. 1

"Section 404. Standards for Probate Referee

General: The code provides that "(a) The Controller may establish and amend
standards of training, performance, and ethics of probate referees. The
standards are a3 public record.”

The function of a prcbate referee is that of an appralser for the court in
regard to the assets of an estate under probate. The standards which are
established are developed to address the needs of the probate law and
procedure.

Problem: The public and court perception of the probate referee is as an
appraiser. Given the very close relationship between the probate referee, the
personal representative and the court, and the basis of the "commission" paid
to the probate referee, there is clearly a need to establish standards which
wlill assure that sound appraisal procedures are followed and that the probate
referee (appraiser) can conduct an independent and objective appraisal. The
probate referee must be heid accountable to a set of standards that are apart
from the objectives of the "client" (this allows the probate referee to
ocbjectively value the property without influence by the heirs or any other
~ party). Concurrently, as the probate referee 15 viewed as an appraiser (by the
pubtic and the court), the standards which are applied to the conduct of the
valuation of property in an estate must be the same standards which apply to
all appraisal work.

Without consistent standards, the public could well perceive that the valuation
by a probate referee is not an independent valuation but rather could be an
artificial value, the consequence of directives by the personal representative,
an heir or some other influence; what amounts to a "directed valuation®.
Wlthout such standards, the probate referee has little alternative but to
comply with the directives of the personal representative.

Suggested Amendment: The Ad-Hoc Committee on Professional Appraisal Standards
{representing eight professiponal appraisal organizations; the American
Institute of Real Estate Appraisers, Appraisal lnstitute of Canada, American
Society of Appraisers, International Association of Assessing Officers,
International Right of Way Association, National Association of independent fFee
Appraisers, Mational Society of Real Estate Appraisers, Society of Farm
Managers and Rural Appraisers and the Society of Real Estate Appralsers) has
developed uniform appraisa! standards for virtually every type of property.
Two of the standards were completed in 1986 and have been adopted by the major
appraisal organizations in the United States. The eight remaining standards
{(which address Review Appraisals, Real Estate Analysis, Mass Appraisal,
Perscnal Property & Machinery/Equipment and Business Valuation) were recentily
completed and are in the process of adoption. Enclosed is a copy of the first
two standards (Standard 1: Developing a Real Estate Appraisal and Standard 2:
Reporting the Results of a Real Estate Appraisal).




CALIFORNIA APPRAISERS’ COUNCIL RECOMMENDATION NO. 1

“Section 404. Standards for Probate Referee

Page 2.

Sungested Amendment (contlnued):

Copies of the eight remaining standards will be available as soon as they are
adopted. Adoption is expected in 1987 as the various organizations have their
annual meetings.

The body of Uniform Appraisal Standards are to serve the consumers of appralsal
services and the appraisal community n the same fashion as the accounting
standards of the Financial Accounting Standards Board serve the public., While
being minimum standards, the Uniform Appraisal Standards do provide a standard
of reference tc which the pubtic, the client and the appralser can refer when
considering the reliability, objectivity and adeguacy of an appraisal.

On page three of the commission comments on the tentative recommendation
relating to inventory and appraisal, in the second paragraph, {t is stated that
"Most judges and practitioners think the referee provides a useful and
ordinarily high quality service at modest cost....”. For such a judgement to
be valid we believe that the standards of reference must be the standards which
the appraisal community has adopted. Without such independent standards, a
qualitative rating (such as high, low, adegquate, inadequate, etc.) have no
meaning. The same condition exists in relation to the cost. Complliance with
Uniform Appraisal Standards would provide a basis for the comparison of cost.
The cost of compliance with a set of standards that do not result in reifable
and objective appraisal results can hardly be termed "modest™.

We recommend that Section 404 {a) be amended as follows:

"{a) The State Controltler shall establish and amend standards of training,
performance, and ethics of probate referees. 5Such standards, as they
relate to the appralsal process and content for appralsal of Real Estate,
Personal Property/Machinery & Equipment or Business Valuation, shall be, at
a minimum, the Uniform Appraisal Standards adopted by the majority of the
membership corganizations which form the Ad-Hoc Committee on Professional
Appraisal Standards. The standards are a public record."




CALIFORNIA APPRAISERS” COUNCIL RECOMMENDATION NO. 2

"Section B904. Appraisal by independent expert

General: The code provldes that "(a) A unigue, or special item of tangible
personal property may, at the eiection of the perscnal representative, be
appraised by an independent expert qualijfied to appraise the item."

Problem: By omission, there is the implication that the personal representative
shal!l include in the inventory for appraisal all other property not otherwise
exempt from appraisal. The variety of experience and capability of probate
referees is very broad. While some are well qualified to appraise unigque or
specijal types of property, either tangible or intangitble, many are not. A
prudent probate referee would engage an independent expert qualified to
appraise any property that the probate referee is not qualified to appraise.
This event leads to a surcharge to the estate for the services of the probate
referee in addition to the cost of the independent experts services. Such
redundancy s unnecessary.

Suqgested Amendment: We recommend that Section 8904 {a) be amended as follows:!

"{a) A unique, or special item of property may, at the election of the
persenal representative, be appraised by an independent expert gqualified to
apprajse the property. The probate referee is to be advised by the
personal representative as to the nature of the property in the inventory
to be appraised and the probate referee shall declare such property that,
in the judgement of the probate referee, is beyond the capacity of the
probate referee to personally appraise. Such declaration shall be made a
part of the petition for wavier described in Section 8903 (b). Property in
the Inventory not declared as beyond the scope of the probate referee shall
be appraised by the prcobate referee in conformance with the standards for
appraisal set forth pursuant to Section 404."




AD HOC COMMITTEE
on

UNIFORM STANDARDS OF PROFESSIONAL APPRAISAL PRACTICE
Chicage, I1linois
May 5, 1986

To Qur Respective Organizations:

The undersigned constitute the Ad Hoc Committee on Uniform Standards of
Professional Appraisal Practice. The attached document is the initial stage
in finished form of our work product. We recommend immediate adoption by each
organization either as a re-stated Standards of Professicnal Practice document
or as an adjunct to the existing Standards of Professional Practice document.

The attached document addresses real property valuation practice and is
forwarded for adoption at this time as a common response to the recent
concerns of users of such appraisal services and the public. Adoption
includes a commitment to further development of Standards addressing other
areas of appraisal practice. The document is an evolution of the existing
standards within each of our organizations and is consistent with what we have
required of members,

We stand in concert and are ready to discﬁss and defend the development of the
document with the appropriate committees, boards, and/or councils of our
organizations.

Appraisal Institute of m-riéan Society of --er:can Society of

Canada arm Managers & Rural Apprafsers
Appraisers i : ?

william J; Ham11ton r'ro . Ket thn er
Hat1ona1 Soc1ety of Real International Right of  Amer can fInsti ute of

Z Apprrsq [ Way Ass 1at1on Real Est te Ap raisers

Ritch LeGrand 'Tan W. McG%uﬂg—*‘ Kgni J. Urda
Society of Real Estate International tional Assocation of
Appraisers Association of Independent Fee Appraisers

Assessing Officers
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UNIFORM STANDARDS OF PROFESSIONAL APPRAISAL PRACTICE
PREAMBLE

It is essential that a professional appraiser arrive at and communicate his
or her analyses, opinions, and advice in a manner that will be meaningful
to the client and will not be misleading in the marketplace. The intent of
these Uniform Standards of Professions]l Appraisal Practice is to assist
appraisers in arriving at and communicating their analyses, opinions, and
advice; to assist the appraisal profession in establishing eppropriate standards;
and to make the users of appraisal services and the public aware of these
standards. These standards reflect the current standards of the appraisal
profession. Appraisers who desire to maintain the highest level of professional
practice will cbserve these standards.

These standards deal with the procedures to be followed in developing an
appraisal, analysis, or opinion and the manner in which an appreisal, analysis,
or opinion is communicated. Standard 1 relates to the development of a
real estate appraisal. Standard 2 relates to the communication of a real
estate appraisal. These standards contzin binding reguirements, as well
as specific appraisal guidelines and specific reporting guidelines from which
departures are permitted only if the appraiser complies with the rules in
these standards that govern and limit such departures.

These standards recognize that appraisers perform functions other than
individual real property valuation. The intent is to further develop these
standards to cover other areas of appraisal practice such as mass appraisal
for ad valorem tax purposes, review appraising, perscnal property appraising,
and various analytical functions,
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JURISDICTIONAL EXCEPTIONS

If any part of these standards is contrary to the law or public policy of any
jurisdiction, only that part shall be void and of no force or effect in that
jurisdiction.

DEFINITIONS

For the purpose of these standards, the following definitions apply:
APPRAISAL: the act or process of estimating value.
APPRAISAL REPORT: any communication, written or oral, of
an appraisal; the document that is transmitted to the client upon completion
of an appraisal assignment.

CLIENT: any party for whom an appraiser performs a service.

REAL ESTATE: an identified parcel or tract of land, including
improvements, if any.

REAL PROPERTY: the interests, benefits, and rights inherent
in the ownership of real estate.
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STANDARD 1

In developing a real estate appraisal, an appraiser must be aware
of, understand, and correctly employ those recognized methods
and techniques that are necessary to produce a credible appraisal.

S.R. 1-1

STANDARDS RULES RELATING TO STANDARD 1

In developing a real estate appraisal, an appraiser must:

{a)

(b)

(¢)

S.R. 1-2

be aware of, understand, and correctly employ those recognized
methods and techniques that are necessary to produce a credible
appraisal;

not commit a substantial error of omission or commission
that significantly affects an appraisal;

not render appraisal services in a careless or negligent manner,
such as a series of errors that, considered individually, may
not significantly affect the results of an appraisal, but which,
when considered in the aggregate, would be misleading.

In developing a real estate appraisal, an appraiser must observe the following
specific appraisal guidelines:

(a)

(b)

adequately identify the real estate, identify the real property
interest under consideration, define the purpose and intended
use of the appraisal, consider the scope of the appraisal, describe
any speciel limiting conditions, and identify the effective
date of the appraisal;

define the value being considered;
if the value to be estimated is market value, the appraiser

must clearly indicate whether the estimate is the most probable
price: -

() in terms of cash; or
(ii) in terms of financial arrangements equivalent to cash;
or
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(c)

G))

{e)

S.R. 1-3

(iii) in such other terms as may be precisely defined;

if an estimate of value is based on submarket financing
or financing with unusual conditions or incentives,
the terms of such financing must be clearly set forth,
their contributions to or negative influence on value
must be described and estimated, and the market data

. .supporting the valuation estimate must be described
and explained;

consider easements, restrictions, encumbrances, leases,
reservations, covenants, contracts, declarations, special
assessments, ordinances, or other items of a similar nature;

consider whether an appraised fractional interest, physical
segment, or partial holding contributes pro rata to the value
of the whole;

identify any personal property, fixtures or intangible items
that are not real property but are included in the appraisal.

In developing a real estate appraisal, an appraiser must observe the following
specific appraisal guidelines:

S.R. 14

(a)

(b}

consider the effect on use and value of the following factors:
existing land use regulations, reasonably probable modifications
of such land use regulations, economic demand, the physical
adaptability of the property, neighborhcod trends, and the
highest and best use of the property;

recognize that land is appraised as though vacant and available
for development to its highest and best use and that the appraisal
of improvements is based on their actual contribution to the
site.

In developing a real estate appraisal, an appraiser must observe the following
specific appraisal guidelines when applicable:

(a)
(b)

value the site by an appropriate appraisal method or technique;

collect, verify, analyze, and reconcile:
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(i) such comparable cost data as are available to estimate
the cost new of the improvements {(if any);

(i) such comparable data as are available to estimate
the difference between cost new and the present worth
of the improvements (accrued depreciation);

(iii) such comparable sales data, adequately identified
and described, a&s are available to indicate a value

conclusion;

(iv) such compareble rental data as are available to estimate
the market rental of the property being appraised;

(v) such compearable operating expense data as are available

to estimate the operating expenses of the property
being appraised;

{vi) such comparable data as are available to estimate
rates of capitalization and/or rates of discount.

No pertinent information shell be withheld.

{c)

(d)

(e)

(£

(g)

(h)

base projections of future rent and expenses on reasonably
clear and appropriate evidence;

when estimating the value of a leased fee estate or a leasehold
estate, consider and analyze the effect on value, if any, of
the terms and conditions of the lease;

consider and analyze the effect on value, if any, of the
assemblage of the various estates or component parts of a
property and refrain from estimating the value of the whole
solely by adding together the individual values of the various
estates or component parts;

consider and analyze the effect on value, if any, of anticipated
public or private improvements, located on or off the site,
to the extent that market actions reflect such anticipated
improvements as of the effective appraisal date;

identify and consider the appropriate procedures and market
information required to perform the appraisal, including all
physical, functional, and external market factoers as they may
affect the appraisal;

appraise proposed improvements only after examining and
having available for future examination:

(i) plans, specifications, or other documentation sufficient
to identify the scope and character of the proposed
improvements;

(ii) evidence indicating the probable time of completion

of the proposed improvements; and

Page C-7



S.R. 1-5

(iii) reasonebly clear and appropriate evidence supporting
development cosis, anticipated earnings, occupancy
projections, and the anticipated competition at the

- time of completion.

In developing a real estate appraisal, an appraiser must:

{a)

{b)

(c)

consider and analyze any current Agreement of Sale, option,
or listing of the property being appraised, if such information
is available to the appraiser in the normal course of business;

consider and analyze any prior sales of the property being
appraised that occurred within the following time periods:

(i} one year for one-to-four-family residential property;
and
(ii) three years for all other property types;

consider the quality and quantity of data available and analyzed
within the approaches used, and the applicability or suitability
of the approaches used in the final reconciliation.

COMPETENCY PROVISION RELATING TO STANDARD 1

Prior to entering inte an egreement to perform a real estate appraisal, an
appraiser must carefully consider the knowledge and experience that will
be required to complete the appraisal competently and either:

I. have the knowledge and experience necessary to complete the
appraisal competently, or

2. immediately disclose the lack of knowiedge or experience to the
client, and take all steps necessary or appropriate to complete the
appraisal competently.

DEPARTURE PROVISION RELATING TO STANDARD 1

An appraiser may enter into an agreement to perform a real estate appraisal
that calls for something less than, or different from, the work that would
otherwise be required by the specific appraisal guidelines, provided that
prior to entering into such agreement,
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I. the appraiser has determined that the appraisal to be performed
is not so limited in scope that the resulting appraisal concerning
real estate would tend to mislead or confuse the client, the users
of the appraisal report, or the public; and '

2. the appraiser has advised the client that the appraisal assignment
calls for something less than, or different from, the work required
by the specific appraisal guidelines, and therefore the appraisal
report will include a qualificaticn that reflects the limited or differing
scope of the appraisal.

In this context, exceptions to Standards Rules 1-1 and 1-5 are not permitted.
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STANDARD 2

In reporting the results of a real estate appraisal, an appraiser must
communicate each analysis, opinicn, and conclusion in & manner that
is not misleading.

STANDARDS RULES RELATING TO STANDARD 2
S.R. 2-1

Each written or oral appraisal report must:

{a} clearly and accurately set forth the appraisal in a manner that will
not be misleading;

{b) contain sufficient information to ensble the person(s) who receive
or rety on the report to understand it properly;

{c)} clearly and accurately disclose any extraordinary assumption or

limiting condition that directly affects the appraisal and indicate
its impact on value.

S.R. 2-2
Each written appraisal report must comply with the following specific
reporting guidelines:

{a) identify and describe the real estate being appraised;

(b} identify the real property interest being appraised;

{c) define the purpose of the appraisal;

(d) define the value to be estimated;

(e) set forth the effective date of the appraisal and the date of the
report;

{f) describe the scope of the appraisal;

{g) set forth all assumptions and limiting conditions that affect the
analyses, opinions, and conclusions;
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(h) set forth the information considered, the appraisal procedures
followed, and the reascning that supports the analyses, opinions,
and conclusions;

(i) set forth the appraiser's opinion of the highest and best use of the
real estate being appraised when such an opinion is necessary and
appropriate;

() explain and support the exclusion of any of the usual valuation
approaches;

(k) set forth any additional information that may be appropriate to
show compliance with, or clearly identify and explain permitted
departures from, the requirements of Standard 1;

(1) include a signed certification in accordance with Standards Rule
2-3.

SDRI 2—3

Each written appraisal report must contain a certification that is similar
in content to the following form:

{a) I certify that, to the best of my knowledge and belief:

- the statements of fact contained in this report are true and
correct.

- the reported analyses, opinions, and conclusicns are limited
only by the reported assumptions and limiting conditions, and
are my personal, unbiased professional analyses, opinions,
and conclusions.

- I have no f{or the specified) present or prospective interest
in the property that is the subject of this report, and [ have
no (or the specified) personal interest or bias with respect
to the parties involved. .

- my compensation is not contingent on an action or event
resulting from the analyses, opinions, or conclusions in, or
the use of, this report.

- my analyses, opinions, and conclusions were developed, and
this report has been prepared, in conformity with the Uniform
Standards of Professional Appraisal Practice.

- I have (or have not) made a perscnal inspection of the property
that is the subject of this report. (Iif more than one person
signs the report, this certification must clearly specify which
individuals did and which individuals did not make a personal
inspection of the appraised property.) _
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- no one provided significant professional assistance to the person
signing this report. (If there are exceptions, the name of each
individual providing significant professional assistance must
be stated.) '

S.R. 24

To the extent that it is both possible and appropriate, each oral appraisal
report (including expert testimony) must address the substantive matters
set forth in Standards Rule 2-2, .

DEPARTURE PROVISION RELATING TO STANDARD 2

An appraiser may enter into an agreement that calls for an appraisal report
that is something less than, or different from, the complete appraisal report
that would otherwise be required by the specific reporting guidelines, provided
that prior to entering into such an agreement,

1. the appraiser has determined that the resulting appraisal report
would not be so limited in scope that it would tend to mislead or
confuse the client, the users of the appraisal report, or the public;
and

2. the appraiser has advised the client that the report to be prepared
is something less than, or different from, the report required by
the specific reporting guidelines and therefore the appraisal report
for the service will include a qualification that reflects this fact.

In this context, an exception to Standards Rule 2-1 is not permitted. An
exception to Standards Rule 2-3 is not permitted in a written report.
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Matthew Ben . Matthew Bender
A~ der FEB 2 5 ]98? & Company, Inc.
2101 Webster Street
RECEIYED Post Qtfice Box 2077
Qakland, CA 94804
{415] 446-71G0

vebruary 23, 1%87

CALIFORNIA LAW REVISION COMMISSION

4000 Middlefield Road, suite D-2

Palo Alto, CA 94303-4739

Re: Studies # L-655 (Inventory and Appraisal)
Gentlemen:

Thank you for the January, 1987 versions of the tentative
recommendations of the above-referenced proposal.

I agree with all the proposed provisions for inventory and

appraisals and especially like new sections 8921, 8924, 8940,
and 8941.

[ Beryl A. Bertucio
Senior Legal Writer

cc George A. Meier

M Times Mirror 7
M Books
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ATTORMNEY AT LAW ‘ FEB 2 5 1987

F.O.BOX 2410

S830“B" BTREET ‘ l ‘ ‘ I ' ‘ n

MARYSVILLE, CALIFORMNIA 85801

(918] 742-8215

February 23, 1987

California Law Revision Commission
4000 Middlefield Road, Suite D-2
Palo Alto, CA 94303-473%

Re: Tentative Recommendation Relating to
Inventory and Appraisal

L.adies and Gentlemen:

Thank you for the opportunity to review and comment upon the
tentative recommendations of the California Law Revision Com-
mission regarding inventory and appraisal in probate matters.

Although I am a general practitioner, probate work comprises
a significant part of my practice. Over the past five years or
so, I have obtained a waiver (under Section 605 of the Probate
Code) of appraisal by the probate referee in every case that I
have handled. I have been successful in obtaining such waivers
in at least four different counties and no court has even
questioned my request for such waiver nor have I been required to
make an appearance in connection with any petition for a waiver.
Nenetheless, for reasons noted below, the necessity of filing a
petition for such a waiver should be eliminated.

I believe that appraisal by probate referees is unnecessary
in almost all cases and, therefore, should be purely optional. My
belief is based in part on the following:

1. In my experience, probate referees are only marginally
qualified to appraise assets other than listed securities and
residential real estate. With respect to listed securities, it
makes no sense whatever to pay a fee for an appraisal that can be
obtained at no cost from most stock brokers or from the Wall
Street Journal. Similarly, if an expert appraisal of residential
real estate is required, a local real estate broker can provide a
more persuasive (for estate tax purposes) appraisal for a fee
similar to (or less than) that established for the probate
referee.

2. Although in some cases, there may be other reasons to
appraise assets it has been my experience that formal appraisals
are most often necessary or advisable (i) to determine values for
estate tax purposes, (ii) to determine the new basis for income
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tax purposes or {iii) to determine the pattern of distribution of
assets 1in certain cases. In many estate administration pro-
ceedings, because of the nature of the property or the relative
simplicity of the distribution pattern, there is simply no need
for a formal appraisal or, to the extent that an appraisal is
required, the personal representative is capable of providing the
necessary appraisal.

3. On a number of occasions, I have had probate referees
advise me "you tell me what it is worth and I will accept your
cpinion."” That is, they are willing to accept, without inde-
pendent analysis, the opinion of value o¢f the personal repre-
sentative or the attorney for the personal representative. This
is true with respect to both real and perscnal property. It most
frequently occurs in the case of reappraisals for purposes of sale
and, in my experience, such reappraisals are done without any real
analysis of the value of the asset involved.

4. In a case which I am presently handling, the probate
referee advised the personal representative that she should obtain
appraisals of antigues and jewelry from a qualified independent
expert and furnish those appraisals to the probate referee.
Indeed, we have obtained such appraisals from gqualified inde-
pendent experts but we have no intention of submitting them to the
probate referee s0 that the preobate referee can charge a fee for
simply adopting those values by reference,

5. In my experience, in the event ¢f federal estate tax
audits, the Internal Revenue Service agents give virtually no
credence to appraisals by probate referees. For that reason, I
routinely advise personal representatives to obtain, at the out-
set, appraisals of business property and agricultural property
from qualified independent appraisers. Again, in such cases, it
makes no sense to pay a probate referee to "appraise" something
which the probate referee is not qualified to appraise and whose
appraisal will, in any event, be disregarded.

Although contrary arguments can be made, it seems to me that
the probate referee process presently in force is designed pri-
marily to benefit probate referees and that any benefit to the
persons interested in estates (or tc the State in connection with
estate tax determinations) is purely coincidental. It is my
opinion, therefore, that formal appraisal of estate assets should
be made purely optional on the conditions that (i) any estate
beneficiary could request (or demand) formal appraisal during some
specified period of time and (ii) the probate judge could require
appraisal if he or she saw the necessity therefor. BEven in those
cases, it should be optional (or for court determination) whether
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the appraisal is obtained from the probate referee or from a
qualified independent appraiser,

Thank you for your consideration of my comments.

Very truly yours,

s

JMR:db
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MACCARLEY, PHELPS & ROSEN

A PROFESSIONAL CORPORATION

ATTORNEYS AT LAW

MARK MACCARLEY 2800 ALAMEDA AYENUE, SUITE 1150 TELEPHONES
EDWARD M. PHELPS . ) (815} 841-2000
WALTER K. ROSEN BURBANK, CALIFORNIA B1505-4331 (213) 9B4-1234
RUTH A. PHELPS .

DEBORAH BALLINS SCHWARZ _ Februa Ty 23, 1987

HARLAN L. ERANSKY

California Law Revision Commission
4000 Middlefield Road, Suite -2
Palo Alto, California 94303-4739

Re: Comments to Tentative recommendation
relating to Probate Law & Procedure:
Inventory and Appraisal

Dear Sir/Madame: .

I am writing to comment on the tentative
recommendation ‘regarding Inventery and Appraisal
which you recently sent me,

First I want to compliment you con the amount
of work that has been done. In reading the
background, T am impressed by the survey that was
taken and the attention paid to the results., 1 have
found that the probate referees appraised fairly and

with uncanny accurateness. I can understand that
there may be some abuses and your recommendations
appear to solve those problems,. I have a few
comments.

Section B870-Subpena to Appear
and Be Fxamined Concerning
Decedents Property

T note that you rtefer to Code of Civil
Procedures §1985 so I have assumed that you read that
section, It allows attorneys to issue civil
subpenas. Did the commission c¢onsider allowing
attorneys to do that in probate matters? I offer
that as a suggestion.

Section 8923-Disqualification
of Probate Referee

I do not understand Subsection C of this
code section. What 1is a spouse within the third
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degree?

Both of the modifiers ™"within the third

degree™ need to be relocated in this code section. I
suggest it be reworded as follows:

RAP: cw
0804e

{c) A person who is related within the
third degree to the judge or commissioner
who orders the designation or the spouse of
that judge or commissioner, or who Iis
married to a Telative within the third
degree of the judge or commissioner,.

Keep up the good work, I am proud of you.
Very truly yours,

MacCARLEY, PHELPS § ROSEN
A Professional Corporation
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GILBERT M. W. SMITH

ATTORNEY AT LAW
LLOYDS BANK BUILDING, SUITE 8OO
595 EAST COLORADO BOULEVARD (B18) 795-0232
PASADENA, CALIFORNIA 1O (213) &81-5131

February 24, 1987

California Law Revision Commission
4000 Middlefield R4, Suite D-2
Falo Alto, CA 94303-4739

Re: Tentative Recommendation re Probate Law and
Procedure and Inventory and Appraisal

Gentlemen:

I have read ?our Tentative Recommendation relating
to Probate Referees and Inventory & Appraisal and
entirely approve it!

GILBERT

GMWS :mka
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ESTATE PLANNING, TRUST AND
PROBATE LAW SECTION

Chair
LLOYD W, []OMER_ Camphell TI‘IE S’]:‘ATE BAR OF CALIFORNIA EATHRYN A. BALLSUN, Las Anpeles
e Chui i D KEITH BILTER, Sax Froie
D KEITH BILTER, Sax Fmwcisce z OWEN C. FLORE. Sax_jase
N JOHN A GROMALA, Exrcka
Adrizeet ANNE K. HILKER, Lat Angrier

WILLIAM HOISINGTON, Sen Francises
LLOYD W. HOMER, Cempbell

JAY ROSS MacMAHON, Sex Refaet
STERLING L. ROSS, |R.. Mill Valkey
WILLIAM V. SCHMIDT, Certe M
JAMES C. OPEL., Les Augries CLARE H. 5PRINGS. See Frencisce
LEONARD W, POLLARD I, Sex Dicge ANN E. STODDEN, Las Angeics
JAMES V. QUILLINAN, Mosnzein Fiew MES A WILLETT, Sacramenis
JAMES F. ROGERS, Les dupelc 355 FRANKLIN STREET ﬁm-:'r L WRIGHT. Dusis

HUGH NEAL WELLS 11, frrins SAN FRANCISCO, CA 94102-4498 DIANEC. YU, Guiland

(415) 561-8200

HERMIONE K. BROWN, Lo Angeier
THEQDORE J. CRANSTON, Le folta
JAMES D. DEVINE, Mencerey

IRWIX D GOLDRING, Eeoerly Hills
KENNETH M. KLUG, Frone

February 26, 1987

Mr. John H. DeMoully

Executive Director

California Law Revision Commission
4000 Middlefield Road, Room D-2
Palo Alto, CA 94303

Re: LRC TR - Inventory and Appraisal

Dear John:

I have enclosed a copy of Study Team 1's technical report on the
TR for Inventory and Appraisal. The report represents the opinions
of the team only. The report has not been reviewed by the Executive
Committee. I am sending it to you for your information and
comment. It is intended to assist in the technical review of those
sections involved.

&E};’frﬁlﬂwi e
A G w,)
es V. illinan

: ney

at Law
JVQ/hl
Encls.
cc: Chuck Cellier Jim Opel
Keith Bilter Jim Devine

Irv Goldring Lloyd Homer
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TO: vJAMES V. QUILLINAN Y, Schesidr, Iiffcs,
LLOYD W. HOMER : e & Ouilliszs
D. KEITH BILTER
CHARLES A. COLLIER, JR.
JAMES D. DEVINE
IRWIN D. GOLDRING
JAMES C. OPEL
THE EXECUTIVE COMMITTEE IN GENERAL

FROM: WILLIAM V. SCHMIDT, STUDY TEAM NO. 1
DATE : FEBRUARY 24, 1987
SUBJECT: REPORT OF STUDY TEAM NC. 1 on STUDY L-655, TENTATIVE

RECOMMENDATICN (INVENTORY AND APPRAISAL);
New Estat2 and Trust Code §§ 400-453 and 8800-8963

Study Team No. 1, through its member, William V. Schmidt, has
reviewed this Tentative RecommendatiQn and has the following
comments in regard to it:

Section 400: Section 400(b) -~ Although this Section is taken
almost verbatim from the third sentence of the first paragraph of
existing Probate Code § 1305, we guestion the use of the word
*designate". Section (a) uses the word "appoint" as all of ther

other Sections in Chapter 1. It is our understanding that the
word "appoint" will be used in the new Estate and Trust Code to
describe the selection by the State Controller of a particular
person to serve in the office of a probate referee, while the word
'"designate" is used to describe the assignment by a superior court
judge of a particular probate referee to a particular estate _
proceeding., See Section 8920. Since the word "designate" in this
Section is used to describe the action of the State Controller, it
seems that such action should be more appropriately described as

"appoint"”.

o
LI
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Even if the word "designate™ is replaced by the word
"appoint”, the sentence still is not clear to us. It refers to
two situations. The first is if there are fewer that three
regularly qualified applicants. The second is if there is no

§ regularly qualified applicant. It is unclear as to whether the

f words "to serve until the vacancy has been filled" is to apply to
- both of these situations or to apply only to the second situation.
. Where there are fewer than three regularly qualified applicants,

. may the State Controller designate a probate referee in another

county for a full four year term or only until the vacancy has
been filled? 1In the event there is no regularly qualified
applicant, the State Controller may make an interim appointment,
but from what group? Would such a group of persons be limited to
probate referees from another county? Hopefully the group would
be limited to regularly gqualified persons.

Sections 401-406: Satisfactory.

Sections 450-453: Satisfactory,

Section 8800: Satisfactory. The technical and policy
changes made from former Probate Code § 600 are to be commended.

Section 8801l: The second section in the comment refers to
Section 8805 for enforcement of the four month time period to file
the supplemental Inventory and Appraisement. However, Section
8805 contains no reference to Section 8801 or to a supplemental

Inventory and Appraisement.
Section B802: The first sentence in the comment states that

"Section 8802 restates the fifth sentence of former Probate Code § .

600." I believe that it does so without the substantive change,

but the fifth sentence of former Probate Code § 600 uses the words

"fair market value thereof at the time of the decedent's death in
dollars and cents."” Should this "dollars and cents" requirement
be deleted? If so, should there be a reference in the comment to
its deletion? B

Section 8804: Satisfactory.

Section B805: See pﬁr comment to Section 8801 above.

[ -
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Section 8850: The words "appraised as a single item” as
found in Section (b)(2) are taken from the words "to be appraised
as a single item", which are found at the end of the third

sentence of existing Probate Code Section 600. However, such
words in their former location referred to the assets now
described in Section 8850(b)({l) and (2). The concept seems to be
tﬁat each of the items described in (b)(l)} and (2) should be
appraised separately as a single item and not collectively. We
would recommend that the Section be reworded so that this concept
applies to the assets described in (b}(l} as well as the assets
described in (b} (2).

Section 8851: Satisfactory.

Section 8873: Satisfactory.

Section 8900-8903: Satisfactory.

Section 8904: We note this Section is new. We feel that it

is a good Section, and its content is satisfactory. We. wonder
only if the Section should make any statement or reference to the
form or format of the appraisal by the independent appraiser. The
appraisal by the referee and the appraisal by the personal
representative are required to be on certain standard Judiclal
Council forms. Should the appraisal of an independent appraiser
be reguired to be on a form as well? We have seen appraisals by
independent appraisers come in many sizes, shapes and forms.

Sections 8905-8908: Satisfactory.

Section 8920: Satisfactory. '

Section B8921-8963: Satisfactory.

Respectfully submitted,

STUDY TEAM NO. 1

rB;r= é%a—/%—/ff‘

WILLIAM V. SCHMIDT, Captain

WVS:ckt
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. CHARLES E. OGLE® ' 770 MORAD BAY BOULEVARD
MAY A, GALLO"

Study L-655
EXHIBIT 33 ’

LAaW OFFICES
DOGLE, GALLO & MERZON
A PARTNERSHIP INCLUDING PROFESSIONAL CORPORATIONS

BAN LUIS QBISPO OFFICE
MORRO HAT. CALIFORNIA 83442 18051 S43-1882

JAMES B, MERZOMN"

SHARON K. GARRETT

i8OS} 772-7353 + 772-7379
MAIL TO! POST OFFICE BOX 720

CHARLES G, KIRSCHMNER

A PROFLBSIONAL CORPORATION March 10, 1987

California Law Revision Commission
4000 Middlefield Rd., Suite D-2
Palo Altoc, CA. 94303-4739

. Dear Sirs:

I wish to add my name to the list of those attorneys
approving the Tentative Recommendation relating toc Probate
Law and Procedure - Inventory and Appraisal -- January, 1987.

I hope my somewhat tardy reply has not caused any
inconvenience.

Very truly yours,

CED:J8
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RUSSELL G. ALLEN

810 NEWPORT CENTER DRIVE, SUITE 1700
NEWPORT BEACH, CALIFORNIA 928606429

TELEFHONE {714] 889-630] 1 [213) 569-4901

March
13th
1987

California law Revision Commission
4000 Middlefield Road, Suite D=2
Palo Alto, california 94303-4739

Re Tentative Recommendation Relating
to Probate Law and Procedure:
Inventory and Appraisal (January 1987)

Ladies and Gentlemen:

As indicated in my response to the earlier
questionnaire, I do not favor retention of the probate
referee system. I must concede, however, that yocur
decision to recommend retenticn is a reasoned and rea-
sonable one. Given my basic bias in the other direc-
tion, I have several additicnal comments for your con-
sideration.

I question whether the four-month period
identified in proposed Section 8800 (and specified in
current Section 600) continues to be appropriate. For
larger estates for which a federal estate tax return is
required, submission of the inventory and appraisal
when the federal estate tax return is due rather than
earlier would bring the statutory scheme much closer in
line with what I think is common practice by many at-
torneys. Insofar as my own experience is concerned,
only in those cases in which I expect a significant
potential for controversy between the personal repre-
sentative and the beneficiaries of an estate have I
filed an inventory within the four-month period. Much
more often, I have filed the inventory (or the final of
a series of inventories) at about the same time I filed
a federal estate tax return. I suggest modifying pro-
posed Section 8800 to provide that an inventory must be
filed within thirty days after the date (including any
extension) for filing a federal estate tax return if
one is required, within six months if no return is
required, or an inventory (but not necessarily an
appraisement) within thirty days after demand by any
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person interested in the estate (but in no event earli-
er than four months after the issuance of letters).

My limited experience with Probate Code Sec-
tion 613 leads me to suggest that you consider modi-
fying proposed Section 8870 to allow the court to di-
rect an individual to appear before a notary public and
provide, in effect, a deposition. If the individual
refuses to answer questions in that setting, then re-
lief could be sought from the court as in the case of a
civil discovery proceeding. As it is, I have found it
cumbersome (and a questionable use of the court’s time)
to require all of the questioning to take place in the
courtroom.

If one is to retain a probate referee systenm,
I question the mandatory allocation of appraisal re-
sponsibilities to the probate referee contemplated by
proposed Sections 8901 and 8902. Your concern about
#error” is ill-founded. With the advent of services
provided by banks, brokerage firms and other financial
institutions for routine evaluation of publicly trade
securities, the inaccuracies because of changes in
value on the date of death, failures to take into ac-
count ex-dividend dates and mis-identification of stock
are much less likely than they were in the past. Simi-
larly, if the personal representative obtains an ap-
praisal from a qualified appraiser of real property or
any other asset to satisfy the executor’s responsibili-
ties for federal estate tax purposes, I see little
reason to require ¥independent” appraisal by the pro-
bate referee. My fundamental objection, however, is to
the assertion that the beneficiaries of all estates
should share on a pro rata basis the cost of maintain-
ing a referee system for those instances in which there
is a need or desire to use a "low cost” appraiser., I
think much sounder policy would be to allow personal
representatives (or beneficiaries) to retain the ser-
vices of a probate referee when circumstances warrant
and impose on the beneficiaries of those estates the
costs of maintaining the probate referee system, rather
than allocating that cost amonyg the beneficiaries of
all estates. (Indeed, this policy would be consistent
with the addition to the provisions for waiver of ap-
praisal with respect to #unique, unusual, or special
item[s] of tangible personal property.¥)

The notion that one would submit a proposed
inventory and appraisal and a request that the court
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waive the requirement of an appraisal by the probate
referee concurrently with a petition for appocintment of
"a personal representative limits the ability to avoid a
separate petition to the simplest of estates. If waiv-
er is appropriate because of the circumstances of the

. estate, one should be able to explain those circum-
stances to the court at the time of the petition for
appointment without having to defer filing the appoint-
ment petition until an inventory and appraisal can be
prepared. I suggest Section 8903 be amended teo *un-
hinge” the proposed inventory and appraisal from a
request that appraisal by the probate referee be
waived. In addition, I suggest we specifically approve
seeking waiver of appraisal in a final account and
report.

I must also take issue with the policy set
forth in proposed Section 8906. If the personal repre-
sentative or counsel for the personal representative
devotes substantial time and effort to the appraisal of
an asset, then that individual should be compensated
for doing so. My impression is that testators fre-
gquently identify business associates or others enjoying
substantial confidence because of their financial ex-
pertise to act as personal representatives. Often
times in the closely-held business context or real
estate investment context, those persons are the most
qualified to gather and assess the significance of
factors that affect the value of assets. It makes
little sense to provide these particularly qualified
people with an incentive to *farm out” the work to a
probate referee or other independent appraiser, simply
because someocne else can get paid for the work while
the personal representative or his or her counsel can-
net.

By contrast to all of the relatively deroga-
tory things I have said up to this peint, I think pro-
posed Section 8921, allowing a personal representative
to request the appointment of a particular referee,
makes singularly qood sense if we are to retain the
probate referee system.

In closing, proposed Section 8963 contem-
plates appraisal by more than one referee., As cur-
rently drafted, it dces not contemplate a situation in
which cone referee begins the appraial process, leaves
office, and that process is completed by another refer-
ee. Having been faced with that circumstance once and
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needing an interpleader actiocn to resolve it, I suggest
the proposed section might be amended to allow the
court (in the exercise of its procbate jurisdiction) to
allocate fees in that circumstance, as well as where
more than one referee completes appraisal of part of
the assets.

RGA/br
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