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Subject: Study L-lOlO - Opening Estate Administration (Comments 
on Tentative Recommendation) 

The Commission distributed its tentative recommendation relating 

to opening estate administration for comment in March, with a request 

for responses by June. We have received 36 letters commenting on the 

tentative recommendation, attached to this memorandum as Exhibits 1-36. 

General Approval 

The following persons indicated general approval of the tentative 

recommendation: Julia Kingsbury and Robert H. Faust of Arcadia 

(Exhibit 12), John G. Lyons of San Francisco (Exhibit 15), Robert H. 

Morgan of San Jose (Exhibit 20), Charles E. Ogle of Morro Bay (Exhibit 

23), and Harold Weinstock of Los Angeles (Exhibit 29). 

A number of persons were more effusive in their general 

approval. 

Montgomery , 

21) . "An 

"A welcome restatement of California law." (George F. 

II, and Dena Burnham Kreider of San Francisco--Exhibit 

excellent job in terms of consolidating and revising 

portions of the Code to make it better organized and more succinct." 

(Milton Berry Scott of Walnut Creek--Exhibit 26). "I think these 

drafts are excellent." (Robert H. Willard, Judge of the Superior 

Court, Ventura--Exhibit 31). 

And a number of persons were less effusive. "I can see in [the 

tentative recommendation] nothing objectionable." (Robert Kingsley, 

Associate Justice of the Court of Appeal, Los Angeles--Exhibit 13). 

""We do not find any of the provisions in the tentative recommendations 

that would now cause any difficulty with the conveyance of title or 

the issuance of title insurance." (J. Earle Norris, Subcommittee 

Chairman, California Land Title Association--Exhibit 22). "I 

certainly can live with" the proposals. 

Francisco--Exhibit 24). 

(Jerome Sapiro of San 

The lack of a general comment on this tentative recommendation 

from Henry Angerbauer is somewhat puzzling. 

General Approach of Tentative Recommendation 

There were a few expressions of general philosophy concerning the 

tentative recommendation. Douglas Butler of Torrance (Exhibit 4) 
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notes that he practices estate planning and probate and related tax 

law exclusively, and that "I am in favor of liberalization and 

simplification of the Probate Code." Professor Joel C. Dobris of 

Davis (Exhibit 8) is also "very much in favor of any simplification of 

the estate administration system in this state. The current system is 

too complex." Neither of these commentators indicates whether he 

believes 

si tuation. 

the tentative recommendation improves or worsens the 

Two commentators do believe the tentative recommendation 

incorporates an undesirable bias. Michael Patiky Miller of Palo Alto 

(Exhibit 19) states "I would like to share with you my particular 

concern regarding what 1 feel is a disturbing development in the 

attitude of the Commission. This has to deal with the role of the 

judiciary in our democracy." His specific concerns are changes 

proposed by the Commission concerning waiver of bond and elimination 

of jury tria1. These are presumably also among the concerns of 

Charles G. Schulz of Palo Alto (Exhibit 25), who notices that the 

tentative recommendation "places more discretion in the court. 

Unfortunately, in some counties, there are very few judges with 

probate experience, and the calendars also are crowded. The 

combination is bad for the exercise of intelligent discretion." 

Specific Comments 

Most of the letters are addressed to specific po ints in the 

tentative recommendation. A number deal with the issue of actual 

notice to creditors. Comments on this issue have been previously 

dealt with in connection with Memorandum 86-202. 

The remaining comments are analyzed following each section of the 

tentative recommendation to which they relate. A revised tentative 

recommendation is attached to this memorandum and incorporates the 

analyses. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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Memo 86-201 EXHIBIT 1 Study L-1010 

CARR, MCCLELLAN, INGERSOLL, THOMPSON & HORN 

.:I,.TTORNEYS Af :..AW 

SECURJTY PACIF'!C Btill.DING 

216 PARK F;!OAO, POST OFI'"IC£ sox 513 

8t)PLlNQAME. CAUFOH"NiA. 94011 .. 0513 

(415) 342-9600 

Hay 30, 1986 

California La", P.euision COITuT,ission 
400 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear Ladies and Gentlemen: 

Roe£~T R THOMPSON 
ALSER"i J HO~N 
DAVID C C ,llRR 
ARTHUR .-< eqE.OEiIISECK 
NOR!-o\A,.. I 800K. -'R 
OUENT!N L COOl< 
ROBE-RT A. NEe~ IG 
RrCHA~D C 8€R~'" 
I.. MICH/.E.L TELLE.!:.'" 
LAGl':. E ANDERSEN 
KE:ITH P BARTEL 
MARK A CASSAr..EGO 
l.AURENCE M MAY 
P£NELOPE C GREENBERG 
KRISTI COTTON SPENCE 
ROBERT 'N. PAYNE 
":AMES R. CODY 
GWE:NOC~vN V MITC!-lELL 
PAUL ~. KAWAKAMI 
MARK 0 HUDAK 
DA .... ID M, M<::KIM 
JOROAN W CLE:MENTS 
EOW .... ~O..; WILLiG u.. 

Ro· Comments on studies L-lOlO and L-I028 

:"u"n'iE:~ M. C~ RR 
FRANK B INGERSOLl .. _'R 
e (PUS ..J. McM;:"l "N 
OF COUNSE;.. 

E. H COSGRIFF ~ 

(1860-J9'47) 
.J EO "'C:;LELLA~~ 

(ld9S-19'9S) 

SAN FRANCI'iCO 
(~15) 4"34-4800 

PALO ALTC 
(415) 5915-5440 

TELr;CO?I~R 

(415) 342-7SB'3 

A. subcommittee of the San Hateo County Bar Association's Probate 
Section met in order to review and disc~ss the above-referenced 
studies and their recommendations. The subcommittee consist.ed 01: 

the following: William Penaluna, Esq., Phillip M. Lev, Esq •• 
Michael P. Miller, Esq .• and Keith P. Bartel, Esq. 

The follc"ing represent the group' s consensus. 

With respect to st.udy 1.-1010: 

1. As to the issue of the time for probate of a will, the 
proposed law, to insure some finality in probate proceedings, 
precludes probate of a \\'ill after "close of admini stration. " vie 
believe thc t.erm "cll'se of administration" to be vague and ',ole 
would recommend that "close of administration" be defined with 
greater specificity; we believe that the final discharge of the 
executor should not be the event triggering "close of 
administration." 

2. We believe that the minimum ten days notice required before 
a petition for administration of a decedent's estate should not 
be changed to require fifteen days notice. It may be appropri
ate, however, to permit upon request of an interested person, one 
mandatory continuance of such a hearing in order to allow 
interested persons additional time to prepare for the hearing dnd 
to raise objections, 1f appropriate. 

3. We suggest that section 700 et seq. of the Probate Code 
dealing with creditors and creditor's claims be. kept as is. We 
believe the proposed rEcommendations put an entirely unnecessary 
burden on the personal representative. 
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4. With respect to the issue oE bond of a personal representa
tive, the proposed law enables the court in its discretion to 
require a bond in any case. whether or not good cause is 
demonstrated. We do not believe it is appropriate for a court to 
require a bond unless good cause it demonstrated and recommend 
that current Probate Code §541(b) be kept as is. 

5. The proposal to eliminate jury trials in will contests is 
opposed by our group. The parties should have a right to have 
the matters resolved by a jury; after all. Probate Code §l080 
allows jury trials for heirship determination proceedings. The 
fact that there is a high rate of appellate reversals of jury 
determinations of will contests is not sufficiently compelling to 
abandon the jury system in this respect. 

One miscellaneous matter which was discussed at our group would 
require a proponent of a will or any party petitioning for 
letters of administration to disclose knowledge of the existence 
of a later will, or of any will. as the case may be. This could 
be accomplished by an appropriate revision to the Judicial 
Council form. 

Your attention and consideration of the above is appreciated and 
any of the members of our group would be pleased to respond to 
any inquiries which hay • 

Very 
" l 

Kei t I/; artel. 
Cha 'I¥a~, San Mateo County 

v Probate Section 
KPB:sh 
enclosure 
cc: Honorable Harlan K. Veal 

William Penaluna. Esq. 
Phillip M. Lev. Esq. 
Michael P. Miller. Esq. 

Bar Association 
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Memo 86-201 EXHIBIT 2 

CARR. MCCLELLAN. INGERSOLL. THOMPSON & HORN 
ATTORNEYS AT LAW 

SECURITY PAC1F"lC aUILelNG 

21e PARK ~OAC. POST OFFICE. BOX 513 

BURLINGAME. CALIFORNIA 94011 - 05L3 

( ..... 5) 342-9600 

June 4, 1986 

Law Revision Commission 
400 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear Ladies and Gentlemen: 

ROBOilT R. THQtroIIFlSON 
"'L8£RT .J HOFfN 
CA.VIO C. CARR 
ARTHUR H. BRt:DEH8£Ct( 
NORfo1AN L 800K, JIif. 
QUENTIN L COOK 
ROSERT ,.,. NEBA'IG 
RICHI',"O C. 8ERRA 
L- .-IICHAEL TELL.tEN 
LAG£ E.. ANDERSEN 
JII;[rTM P. eARYEL.. 
Jl4A~K A.. CA5SANEGO 
LAURE:NCE M. MAY 
PENELOPE. C. GREENBERG 
KRISTI COTTON SPENCE 
RQBtAT W. PAYNe:: 
.JAMES R. COOY . 
QW£NOOLYN V MITCH£J..L. 
AAUL .... KAW"K..utI 
MARl( O. HUOAK 
QjW'IO M. McKIM 
.JQRCAN W. CLEMENTS 

On May 30, 1986, I 
the matters raised 

• £.CWARD oJ. Wll.l.IG JIJ 
sent you a letter d~scuss~ng certa~n 
in your studies L-IOIO -and L-l028. 

St<:t'dy L- 10ID 

L.UTH£A M C:::Ami' 
F"RAHtIi a. INGERSOLL. • ..;R 
CYRUS oJ McMiLLAN 
Of" COUfIISEl 

E. M. COSGRU"fr • 
(18S0-1947> 

..L EO MCCL£\.LA,f'III 
(189'5-1985) 

5'-""" "RANClseo 
(41'S) 434·4800 

PALO AI...10 
(4115) 595-5.40 

TELECOPI£R 
{~!5} 342·7&85 

aspects of 

One of the matters discussed dealt with creditor's claims and with 
my belief that the proposed changes to the c~editor's claims 
statute ought not to be made and the creditor'.s claims provisions 
retained as they presently stand. ,. 

I have recently had an opportunity to discuss this matter with the 
Honorable Harlan K. Veal, the Superior Court Judge in San Mateo 
County who has been handling probate matters for the past 18 
months. 

Judge Veal pointed out to me the considerable frustration faced by 
a probate judge in dealing with the massive numbers of creditor's 
claims submitted to the Judge for approval after approval by the 
personal representative. This requirement is curious since almost 
always the Judge has no independent basis on which to do anything 
other than approve the claim. 

While it is certainly appropriate that claims of personal 
representatives and perhaps the estate beneficiaries be submitted 
to the court for approval, the Commission should consider 
recommending the abolition of creditor's claims submission for 
judicial approval when claims are the claims of third 
parties. 

KPB:sh 

San ~mteo County Bar 
Probate Section 

ec: Honorable Harlan K. Veal 

'I 

1 , 
I 

j 
1 



Memo 86-201 EXHIBIT 3 

/) ~1atthew Bender _m 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

May 7, 1986 

Re: Tentative Recommendations Relating to Probate: 

Study L-1010 

Matthew Bender 
& Compa.y. Inc. 
2101Wenster Street 
Post O!fiee Bax 2077 
Oakla,d. CA 9,604 
1415)446·7100 • 

Independent Administration of Estates and Initiating 
Administration 

Gentlemen: 

Thank you for copies of the above-referenced proposals. 

With respect to the proposal affecting initiation of 
administration: 

5 8100. I am pleased to see the consolidation of the 
notices in one form, but for security and convenience of 
the courts, I suggest that the notice specify an alter
native to examining the will in the court's file--perhaps a 
new requirement that the petitioner mail a copy of the will 
within five days of receipt of a written request for same 
from a person entitled to receive notice under 5 8110. 

55 8100 and 10451(c). presumably one objective is to have 
more estates administered under Independent Administration. 
To that end the new notices would make independent 
administration sound less ominous if there were added after 
the second sentence of the required statement something 
like: "Nevertheless, if your interest in the estate would 
be affected by the proposed action, the personal repre
sentative would still be required to notify you of more 
significant proposed actions, such as sales of property, 
and you would be entitled to object to the action about to 
be undertaken. A personal representative is required to 
seek court approval of, or instructions regarding, any 
proposed action to which timely objection is made." 

Notice to creditors. Personally, I agree with the dissent 
in Mennonite Board of Missions v Adams (1983) 462 US 791, 
77 L Ed2d 180, 103 S Ct 2706, especially for commercial· 
creditors who normally have search services checking legal 
notices. Nevertheless, since the majority opinion is now 

....,. Times Mirror 
~ Books 
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Page 2 

the law, it seems imprudent not to change the notice re
quirements to reflect it. I do not think there is any 
justification for imposing a shorter claim period limita
tion on creditors receiving actual notice than on other 
creditors. Most companies are on 30 day billing cycles and 
having to take a special balance to submit the claim seems 
onerous. Also some creditors would not be able to ascer
tain the balance owing within 30 days; a 30 day limit would 
be unfair to them. For instance, hospitals often must 
await bills from staff physicians or do await insurance 
reimbursement before they make up their own bills; airlines 
are notoriously slow in forwarding charges to credit card 
issuers. 

S 8252. I like the change reflecting case law and dropping 
the right to jury trial. Also it parallels the burden on a 
party seeking rescission of or defending an action to 
enforce any other document for those reasons. 

SS 21.3, 72, 8401(a)(1)-(3), 10551(h);and in AB 2625 § 21, 
1406. As former counsel for a savings and loan association, 
I am discouraged to see such a proliferation of definitions 
and distinctions. To the extent possible, the Estate and 
Trust Code should adopt the definitions in the Finance Code. 
That would let the Estate and Trust Code keep current with 
changes in financial institution regulation without the 
need of continual (and often lagging) amendments. "Insured 
associations· and ·insured credit unions· are not accurate 
terms and do not ensure that the estate funds are protected. 
The protection comes from the insurance of the account(s), 
in which connection the type of account [see, e.g., 12 CFR 
563.3-10, 563.8-4(b)(1) (uninsured money fund type 
accounts)] or the aggregate amount in the personal repre
sentative'S estate account(s) vis the insurance limit is 
controlling (see, e.g., 12 CFR 564.5). The three (banks, 
savings and loans, and credit unions) shOUld be treated 
equally, and on the same basis as banks are in section 8401 
(a)(l), by authorizing an insured or collateralized account 
in any of the three types of institutions. 

S 8404. 
tioner's 
with the 

Except when the petitioner is 
attorney instead of the clerk 
duty to supply the form. 

in pro per, the peti
should be charged 



/) Matthew Bender --
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S 8463. To provide more fairly for the survlvlng spouse in 
relatively amicable dissolutions, instead of the automatic 
reduction in priority, perhaps the surviving spouse should 
simply be disqualified on the same basis as anyone else in 
a potential conflict [e.g. § 8502(d) (removal for protection 
of the estate or interested persons)]. Another possibility 
would be to limit the drop in priority entitlement to 
situations in which the dissolution is contested. Besides 
the potential unfairness in relatively amicable 
dissolutions, if the surviving spouse knows more about the 
decedent's affairs than anyone else, added delay and 
expense could be avoided by an alternative to the automatic 
drop in priority. 

Sincerely, 

f{};;/,il /fJ /~J;?(e) 
Ber~:~~uciO 
Senior Legal Writer 

BAB/mec 



Memo 86-201 

LAI=IFI'Y aOW""IA.N 

FiQI!5EFI!T B. SCHACHTER 

Wn.LIAM oJ. aEVERLY 

OOUGLAS A aUTL£R 

1-1£101 MARIA HUSNAK 

EXHIBIT 4 

HITCHCOCK. BOWMAN. SCHACHTER 8 BEVERLY 
A PFtOFESSIONAL CORPORATION 

ATTORNEYS AT L..AW 

SUITE IC30 on. AMO F"IN,II,NCIAL CENTER 

21515 HA.WTHORN£ SOULEVARO 

TORRANCE. CALIFORN1A 90503-6579 

May 13, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D2 
Palo Alto, California 94303-4739 

~udy L-UOlO 

OONALO .J. I-IITCHCOCK 

TELEPHONES 

AREA CODe: tZl3J 

5 .... 0-22:0.2 

772-21040"3 

Re: Tentative recommendations relating to proposed 
Estate and Trust Code opening an estate to 
administration 

Gentlemen: 

I received a copy of the proposed new Estate and Trust Code, 
Study L-lOlO. 

I practice estate planning and probate and related tax laws 
exclusively. I am in favor of liberalization and simplifi~ 
cation of the Probate Code. 

I believe that the proposal to increase the notice of time 
for establishing a probate from lO to 15 days is ill-advised, 
and that the notice period should remain at 10 days. 

While additional time for a notice of hearing is desirable, 
there are many instances where undue harm to the estate 
occurs through the delay. In many estates, it is difficult 
to locate persons who are entitled to notice but have no 
beneficial interest in the estate. The IS-day notice will 
cause undue delays. As long as a court can retain the 
jurisdiction to continue the matter upon the objection of 
any beneficiary or on its own motion, there should be no 
reason that the notice should be increased to 15 days. 

tihile I do not know whether it would be appropriate for this 
study, I think it is essential that the Commission study the 
matter of creditors' claims as to living trusts. There 
should be a method to cut off creditor liability. Perhaps 
there should be a method of notification as there is for a 
probate in which the trustee may publish a "notice of death" 
which causes a cut off of creditors' claims. 

DAB/kk 

Very truly yours, 

HITCHCOCK, BOWMAN, SCHACHTER 
& BEVERLY 

o (':-,--,-~)2,~ <\S. ..... 5::.\{" ,-
Douglas Butler 



Memo 86-201 EXHIBIT 5 Study L- 1010 

POST OF .... CII BOX lSI 

RAWLINS COFFMAN 

ATTORNEY AT LAW 

April 25, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303=4739 

Gentlemen: 

TEL£PHONE S27·20ZI 

AREA CODE'" 916 

Thank you for your March 31, 1986 transmittal. I 
am leaving for the east coast in the immediate future and 
may not have an opportunity to write in greater detail. 

Second, with respect to the Commission's tentative 
recordation that notice must be served on creditors known to 
the personal representative, etc., I would suggest that such 
notice not be required (a) to public utilities serving the 
decedent's home, (b) for debts less than $20, (c) for unliqui
dated claims, and (d) to secured creditors. 

Third, I find section 8226, subdivision (c), reading: 

"(c) After the close of administration, no 
other will may be admitted to probate" 

somewhat difficult to accept. 

For example, twenty-odd years ago I went into the 
probate court and secured an order terminating joint tenancy 
vesting. Some twenty years later I was asked by a Pennsyl
vania probate counsel whether the decedent had left a will. 
The answer was, "Yes, it is on file with the clerk of the 
court. II He asked that it be admitted to probate and letters 
testamentary issued. On the basis of the issuance of the let
ters testamentary, under probate law he could distribute the 
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California Law Revision Commission 
April 25, 1986 
Page No. 2 

estate of the decedent's mother to the decedent's wido\v \l7ho 
lived here in California. I complied with his wishes. The 
will was admitted to probate. The Pennsylvania estate was 
distributed to the widow in California. 

As you know, we are setting aside community property 
to the surviving spouse without probating the will. We add a 
copy of the will to the petition in an attempt to influence 
the probate judge in our favor. The title companies will not 
accept that as evidence the will ,vas valid. \Vhat happens if 
twenty years down the road the title companies require a pro
bate of that will to clear title to some real property located 
in California? 

Do the foregoing two illustrations constitute "the 
close of administration", thus precluding probate of the will 
twenty years down the road? 

If possible, I will write to you further before the 
June 1st deadline. In any event, please keep me on your mail
ing list. 

RC:mb 

---~----- -- --- - -----------

, i 
I 

1': 
• 

! , 
.~ 

j , . . : 

, , , , , 
• i 



Memo 86-201 EXHIBIT 6 Study L-lOIO 

BROOKS C.R ..... STRE:E 

":AMES GOO::::'WI N 

DANIEL B. CRABTREE 

CRABTREE § GOODWIN 
ATTO R N EYS AT LAW 

SUiTE 402.CRASrHEE eUILDING 

.303 "",: STREET 

SAN DIEGO, CALIfORNIA 92101 

May 7, 1986 

AA'E .... CODE 619 

TELE.PHONE 239-6161 

~x. John H. DeMoully, Esquire 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Tentative Recommendation Relating to 
a) Independent Administration of Estates 
b) Opening Estate Administration 

Dear Mr. DeMoully: 

On May 5, 1986, the San Diego County Bar Association 
Subcommittee for Probate, Trust and Estate Planning Legislation 
met to consider among other documents, the tentative 
recommendation in the new Estate and Trust Code regarding 
a) Independent Administration of Estates and b) Opening Estate 
Administration. 

Regarding the tentative recommendation relating to Opening 
Estate Administration, the Subcommittee has discovered a number 
of potential problem areas: 

a. Regarding the discussion between actual and 
constructive notice of a Notice of Death, 
it is our recommendation that the Notice of 
Death and Petition to Administer Estate be 
revised so that each beneficiary is 
instructed to notify the personal 
representative of any change of address. 
Many times during administration, heirs, 
beneficiaries, creditors, or other people 
interested in the estate change their 
address and thereafter mayor may not 
receive any notice filed. 
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May 7, 1986 
To: John H. Demoully, Esquire 
From: Daniel B. Crabtree, Esquire 
Page 2 

b. I personally feel that it should be 
mandatory in all Notices of Hearing, 
including the Notice of Death and of 
Petition to Administer Estate, to send the 
entire petition with its attachments to 
each and every person receiving notice. My 
experience has been that heirs, 
beneficiaries and other people receiving 
notice appreciate having the actual papers 
before them rather than being told in the 
notice that they may examine the file at 
the Court. The added expense of this 
procedure would be offset by fewer queries 
about filed petitions. 

c. The proposed section 8226 of the new Estate 
and Trust Code needs some revision such as 
in paragraph (b) to define the words "Close 
of Administration". That term could be 
defined a) at the time ·when the First and 
Final Account and Report is filed, b) when 
the Order is made by the Court, c) when 
the Order is signed by the Court, d) when 
distribution occurs, or e) when discharge 
(if any) of the personal representative 
occurs. And in Paragraph 8226(c), it would 
appear that the sentence should read "after 
the close of administration no will may be 
admitted to probate" rather than a no other 
Will" because of the administratiion of an 
intestate Estate. It would appear the 
intent of Paragraph (c) is to preclude a 
will being entered for Probate subsequent 
to the administration whether that be 
administration of a will or an intestate 
situation. 

d. Our Subcommittee, as a means of compromise, 
has suggested that a six person jury be 
available in will Contests. The 
Subcommittee has faith in the jury process 
in Will contests despite the high reversal 
rate. 

e. The proposal to add Attorneys' fees to the 
award of cost is an excellent move and 
possibly the discretion to award attorneys' 
fees to any victorious party should be part 
of the law in all litigation. Such a 
change wO'.lld certainly help eliminate 
frivolous lawsuits as well as push 
litigants into negotiated settlements more 
frequently. 
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May 7, 1986 
To: John H. Demoully, Esquire 
From: Daniel B. Crabtree, Esquire 
Page 3 

f. There appears to be a discrepancy in your 
last paragraph at page 10 of the synopsis 
dealing with a proposed four-year Statute 
of Limitations for recovery on bonds in 
Decedents, Guardianships, and 
Conservatorship Estates, as compared to the 
actual Section 8488 which clearly mentions 
only a three-year Statute of Limitations. 
Our subcommittee favors the shorter Statute 
Limitations. 

g. Section 8401 regarding deposits in 
controlled accounts needs to be better 
defined in that all institutions defined in 
Section all), a(2), and a(3) should be 
insured by government agency as opposed to 
just insured, and it should be noted that 
amounts placed in such institutions should 
not exceed the maximum amount insured by 
those government agencies. 

h. The Subcommittee approves of the changes to 
Probate Codes 450 and 452, making removal 
of a personal representative based on the 
petition of a person having a higher 
priority discretionary with the Court as 
opposed to mandatory for the reasons 
indicated in the tentative recommendation. 

I hope these observations will be useful in the re-draft of 
the new legislation, and I look forward to future tentative 
recommendations. I might also add that everyone on the 
Subcommittee finds it very useful to have the opening five to ten 
pages of the tentative recommendations compare and contrast 
present law with proposed law. This background technique not 
only gives us all a quick idea of the changes to be made, but 
allows us to reflect on whether the proposal is a useful one in 
light of past experiences. It also makes voluminous materials 
much easier to digest. 

Very truly yours, 

Daniel B. Crabtree, Chair 
DBC/mam 



CEB Memo 86-201 EXHIBIT 7 Study L- 1010 

CALIFORNIA CONTINUING EDUCATION OF THE BAR 
2300 Shattuck Avenue, Berkeley, CA 94704 
(415) 642-3973; Direct Phone: (415) 642-8317 

Nathaniel Sterling, Esq. 
Asst. Executive Secretary 
California Law Revision Commission· 
4000 Middlefield Road *D-2 
Palo Alto, CA 94303-4739 

April 21, 1986 

Re: Study L-IOIO: Opening Estate Administration 

Dear Nat: 

I have the following thoughts in response to your request for 
comment: 

A. If there is to be freedom in this society, it must include 
the freedom to be stupid in those instances where the good of the 
public is not involved. Second, it is the function of courts to 
apply the law to facts--not issue arbitrary fiats for the adminis
tration of the local fiefdom. For both reasons, I strongly object 
to a provision which allows courts in their whimsy to require a 
bond which has been waived. The "good cause" requirement should be 
retained--if there is really a pr~blem (the court knows the executor 
or his attorney is a crook, alcoholic, etc.), the court will pre
sumably have enough imagination to articulate something about concern 
for creditors). 

B. Some further research might be appropriate before getting 
rid of the fee schedule for bonds. Many companies offer competitive 
rates, but the cheaper companies are also careful about the risks 
they select. Also, interest rates are dropping, so premiums may go 
up. Why not leave the schedule in, but add a provision authorizing 
the court to approve a higher premium if the representative shows he 
cannot obtain a bond at the statutory rate. 

C. Probate 8404 should delete the provision requiring the clerk 
to deliver the statement of duties to the personal representative. 
Instead, the statute should merely require the filing of the signed 
document on or after the time the petition for probate is filed (and 
before letters are issued). Otherwise, we will end up with court 
clerks who take the position that the document cannot be executed in 
advance--a real pain in the neck when dealing with a court in another 
part of the state. 

D. The 8404(b) provision for a social security number is more· 
trouble than it is worth, and imposes costs on local ·government because 
of the paper work required to keep the number confidential. What good 
is it? If there is intentional fraud, you will get a false number. 
Also, not all people have driver's licenses. 

-1-
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Ltr to Nat Sterling, dtd 4-21-86, Cont'd, p 2. 

E. Special Administrators: I would like to see a more 
specific and direct approach for dealing with the problem of the 
appointment of a special administrator to perform a single act. 
This would include express provision for combining the request 
for approval of the act in the petition, clarifying when the 
approval may be given ex parte, and making clear that such a 
special administrator does not incur any fiduciary duty to take 
other acts to protect the estate. Also, if this amount of 
authority is to be given the court, the court must also have 
comparable authority to undo mistakes (e.g., suspend the authority 
of a special administrator without hearing if the appointment was 
made without hearing.) 

F. The outline suggests that the proposal will prevent pro
bate of a subsequent will after the contest period expires. (It 
would be helpful if these discussions could identify the code 
section being discussed). This is not a suitable provision. It 
is rather unusual for a later will to be discovered while there is 
still undistributed property, but the need for finality is not so 
great that we should penalize the real beneficiaries when this 
occurs. The beauty of finality is in the eye of the beholder, and 
careful consideration must be given to the price that is paid for 
it. 

yours, 

JAD-S:dp 
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UNIVERSITY OF CALIFORNIA, DAVIS 

BERKELEY· DAVIS· mV1::-<E • LOS ASGELES • RIV.El\SIDE • SAN DIEGO' SAN FRANCISCO SANTA B..lt.RBARA • SA:-''T A CRUZ 

SCHOOL OF LAW 

California Law Revision Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, CA 94303-4739 

Ladies and Gentlemen: 

DAVIS, CALIFORl'r.'1A 95616 

April 22, 1986 

I am writing to comment on your Tentative Recommendation relating to 
the new estate and trust code. 

I teach Wills and Trusts in the above University of California law 
school. I request that you send tentative recommendations regarding the 
code to me in the future. I think that is important in view of the fact 
that the people of the state have chosen to give me the job of teaching 
about such matters in the U.C. system. 

Regarding OPENING ESTATE ADMINISTRATION, I am very much in favor of 
any simplification of the estate administration system in this state. The 
current system is too complex. 

Thank you. 

JCD:at 

Sincerely, 

~ C( 8rrC~ 
Joel C. Dobris 
Professor of Law 
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Memo 86-201 

DAVIO B. FL..INN 

EXHIBIT 9 

LAW OFF'CES OF" 

LELAND, PARACnINI, STEINBERG, 
FLINN, ~1AT?';GER Be MELNICK 

3:33 MARK~T STREET-2711'1 FLOOR 

SAN FRANCISCO, CAL!PORNIA 94105-2171 
T~L!:PHONE:: {4151 957- 1'900 

May 23, 1986 

California Law Revision Commissinn 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Study L-lOIO 

TELEX:Z76941 

TELECOPIE:R' {415) 974-1520 

I have completed and enclose the questionnaire concerning probate 
practice which was sent to me. Earlier, I received far comment tentetive 
recommendations regarding the independent administration of estates and 
opening of estate admin~syation. I do_ have a few cO!f1!TIents. 

As to the opening of estate administration, the new provisions for 
setting the petition for hearing and giving notice are good ones. The requirement 
for giving of actual notice to creditors is nat, in my opinion, a good idea. I 
have no problem with an optional provision, that is, one that provides that 
notice may be given by the personal representative if he desires to bring into 
effect the thirty-day bar proposed. In the vast majority of estates, however, 
the family is solvent, it is everyone's intention to pay all of the creditors, 
they do get paid, and the cost and confusion of sending a special notice of 
probate to them is totally unnecessary. 

I am bothered by deleting a jury from will contests, as the jury trial 
is as much a part of that type of litigation as any other type of civil litigation; 
I have no qualms with the jury verdict being advisory to the probate judge 
rather than fully binding. 

I am against awarding costs against the estate; there are a number 
of situations where it is solely the interested person who has brought about 
the defense of the will contest and not the other heirs or the estate as a 
whole. Attorneys' fees awards are a fine idea if they are added to all civil 
litigation, but there is simply no reason to carve out will contest litigation as 
something special. 



As to priority of appointments of administrators, I would like to 
see the Public Administrator further down the list. If there is a genuine next
of-kin who is going to mherit the property, his or her interest in an efficient 
administratIon is certainly prior to that of a Public Administrator's office. I 
agree with the priority of surviving spouse provisions. The non-resident 
provisions on personal representatives seem okay as long as the testator has 
the right, by will, to waive the requirement and specifically appoint, if he 
desires, a non-resident. I do not see the purpose of your new bond provisions, 
however; if there is a showing of "good cause," I see no reason why an arbitrary 
judge should be able to require a bond. The result will be a probate judge in 
one or more counties who simply sets it upon himself that there is going to be 
a bond in every estate, even when the beneficiaries feel comfortable. I concur 
with the removal of a personal representative without cause where there is a 
person having a higher priority. There should, perhaps, be a time provision. 

Sincerely, 

!A . ~ • 
it 

• David B. Flinn 

DBF:js 

Enclosure 

-2-
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MEMORANDUM 
Date: April 20, 1986 

FROM: Irving Kellogg 
821 Monte Leon Drive 
Beverly Hills, CA 90210 

213-551-9127 

To: California Law Revision Commission 
4000 Middlefield Road 

Subject: 
March 1986, 
March 1986. 

Comments: 

Suite D-:2 
Palo Alto, Ca 94303-4139 

Study L-I028, Independent Administration of Estates, 
and Study L-1010, Opening Estate Administration. . 

Study L-1010 

1. Page 5. Competence of person appointed personal 
representative. 

Has the problem of the inherent and latent conflict of 
interest between a spouse of a later marriage and the decedent's 
~hildren of a former marriage been discussed or thought about. 
This is one of the more troublesome areas in both estate planning 
~n~decedents' administration. 

Not directly related to the competence of the person 
appointed personal representative, but a problem indirectly 
related is the problem of a corporate fiduciary choosing the 
attorney who drafted the decedent's will to be the attorney to 
represent the corporate fiduciary. This occurs with disturbing 
regularity although there may be no relationship between that 
attorney and the natural objects of the decedent's bounty. A 
court case-in San Diego within the past two years confirmed the 
fiduciary's right to choose its attorney. The facts, however, 
were egregious. The beneficiaries were, in my opinion, 
justifiably outraged by the fiduciary's blatant backscratching. 

Query, then: Should there be some rule as to the 
requirement for the fiduciary to consider in its appointment of 

an attorney the relationship of the attorney to the decedent. 
considering the attorney's expertise in probate???? 

Thank you for sending these reports. 
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'. The Surety Association of America 
100 WOOD AVE. S., ISELIN. NEW JERSEY 08830 (201: 494-7600 

LLOYD PROVOST 
President 

Fidelity De~r1tn.nl 

FRANCIS X, LeMUNYON 

May 28, 1986 

CALIFORNIA - ADMINISTRATOR BONDS 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revisions Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303-4739 

Dear Mr. DeMoully: 

Thank you for your letter of May 20. 

ROBIN V. WELDY 
Director - legal 

Acluarial Oepartmenl 

ROBERT G. HEPBURN. -'~. 
Vice Presioent 

GAETON SACCOCCIO 
Se,.iC!r Statistic 11m 

Surety DlltPlr1mt!-nl 
DENNIS E. WINE 
Vice Presidenl 

Although we do not have specific or detailed data on payments to individuals or 
estates, we do have some infonnation on total surety bond premiums and losses 
in California which you may find helpful. 

Attached for your ready reference are the latest available experience figures 
for Administrator Bonds in california for the years 1981, 1982, 1983 and 1984. 

The figures .are developed from Annual Statements of those companies that report 
their statistics to us. Premiums are on a Direct Earned Basis. Losses are on 
a Direct Incurred Basis. There are no expense factors in the Less figures. 

If we'can be of further assistance, please let me know. 

WLK:poh 
Enclosure 
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CALIFORNIA - ADMINISTRATOR'S BONDS 

CLASS CODE 203 

YEAR DIREcr PREMIUMS EARNED DIREcr LOSSES INCURRED LOSS RATIO 

1984 $2,591,681 $2,549,739 98.4 

1983 2,394,463 689,349 28.8 

1982 2,178,382 577 ,020 26.5 

1981 1,335,070 433,038 32.4 



• CALIFORNIA LAW REVISION COMMISSION 
.woo MIDOL£FIElD ROAD, SUITE [).2 

'AW AlTO. CA 94303-4739 
(4 Ul 49 .. ,33' 

William L. Kelly 
Manager-Surety 
The Surety Association of America 
100 Wood Avenue S. 
Iselin, New Jersey 08830 

Dear Mr. Kelly: 

GE~GE DfUICMEJ1AN. Gave-me .. 

June 2, 1986 

We. appreciate your prompt response to my letter of May 20 
concerning total surety bond premiums and losses in California. 

I regret that you do not have available the loss experience on 
individual decedent' s estates. When this matter was discussed by the 
legislative committee, the view was expressed that one large loss could 
create a situation where the loss experience was not representative. 

Are the 10s3 figures you quote the actual losses paid out to 
injured persons or do they represent loss reserves. The legislative 
committee that discussed this did not believe that loss reserves are an 
accurate representation of what the actual losses might be. 

Do the loss figures you quote, represent the actual losses paid 
out to injured persons or do they include, for example, the cost of 
defending claims. In other words, what is included in the loss figures? 

Are the loss figures you quote 11mi ted to losses on decedents' 
estates or do they include bonds for guardians, conservators, trustees 
and others? If they include losses on other than decedents' estates, 
is it possible to provide information concerning the surety premiums 
and losses for decedents' estates only? 

What does "Direct Earned Basis" mean? What does "Direct Incurred 
Basis" mean? 

The reason I' ask these questions is that there was a lot of 
confusion at the legislative hearings when these matters were last 
considered, and the legislative committee appeared to feel that the 
information provided by the surety companies was inadequate and 
confusing. We have already received comments from at least one local 



. , , 

,; 

bar association and individual lawyers who object to any change in the 
existing provisions relating to bonds for personal representatives. We 
need to have the most complete and clearly explained statistical 
information if we are to propose any change in existing law. 

thank you for the information you have 
appreciate your assistance in providing 
information outlined above. 

Sincerely, 

John R. DeMoully 
Executive Secretary 

jd 

already provided. I will 
the clarification and 
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The Surety Association of America 
100 WOOD AVE. S., ISELIN, NEW JERSE'l-Q.aa:lO (201) 494-7600 

/' r,~...,0..~ 

LLOYD PROVOST 
PrE-Sldent 

June 9, 1986 

CALIFORNIA - ADMINISTRATOR BONDS 

Mr. John H. DeMoully 
Executive Secretary 
California La~ Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear 11r. OeMoull y : 

tL9Y ~ .. Fidelft)o Oepal'1lM11f 
FRANCIS X. LeMUNYON. 
Vice President 

ROBIN V. WELDY 
Director - Legal 

Actuarial Deparlment 

ROBERT G. HEPBURN. JR. 
Vice President 

GAETON SACCOCCIO 
Senior Sta.tistician 

Surely D~lIrtm."1 
DENNIS E. WINE 
Vice President 

Thank you for your letter of June 2. I shall ans~er your questions in the order 
they are posed. 

The loss figures I gave you represent incurred losses on a calendar year basis. 
They consist of all the losses sureties have paid to injured persons during the 
respective year, plus reserves outstanding at the end of the year, minus reserves 
outstanding at the beginning of the year. This is a normal. procedure for reporting 
losses in the insurance industry and it does provide an accurate picture of loss 
activity. 

The loss figures are "pure loss" figures. They do not include claims expense. 
Neither do they represent the experience for bonds other than administrators, 
temporary and special administrators pendente lite or additional bonds for the sale 
of real estate. 

"Direct Earned Basis" means. total ~ritten premiums allocated to a given year, prior 
to reinsurance transactions. "Direct Incurred Basis" means total losses incurred in 
a given year as above described, prior to reinsurance transactions. 

Also, it should not be overlooked that the expense ratio for these bonds is something 
on the order .of 70% of direct premiums earned. By adding this ratio to the loss 
ratio, one can determine ho~ much profit {or lossl has been derived during a given 
period. 

If I can be of further assistance, please feel free to drop me a line. 
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P.08ERT H, FAUST 
EDWARD E RIOS 

LEAOY ANOEA50N, DECEASED 
FRANK WEISS, DECEAseD 

JDHNW.HCNVARO,DECEASED 

RICHARD JOHNSON 

EXHIBIT 12 

LAW OFFICES OF 

ANDERSON, HOWARD, FAUST & RIOS 

June 13. 1986 

California Law Revision Commission 
4000 Middlefield Road 
Palo Alto, CA 94303 4739 

Re: QUESTIONAIRE CONCERNING PROBATE PRACTICE 
Study L 1028 and L 1010 

Gentlemen: 

Study L- 1010 

GREAT WESTEAN SAVloo -BUILDING 
700 WEST HUNTINGTON ORIVE 

SUITE 200. 
AACADIA. CAliFORNIA 91008 
TELfPHOHE: {ala) .4AIH1159 

The undersigned, as Legislative Chairman for the San Gabriel 
Valley Legal Secretaries Association, has been receiving 
Tentative Recommendations from the Commission. I am also a 
Probate Paralegal for the law firm noted above. 

Mr. Robert H. Faust and I have reviewed the above referenced 
study packets. Generally we approve the tentative 
recommendations. Mr. Faust's only suggestion is that if an 
estate is fully protected by bond, an estate representative 
should be given unlimited power of administration. 

Enclosed 
Practice. 

is the completed Questionnaire Concerning Probate 
Mr. Faust has provided the details set forth therein. 

tentative 
You may 

south 
above. 

We would appreciate your continued mailing of 
recommendations related to new Estate and Trust Codes. 
change my mailing address from 2020 Amherst Drive, 
Pasadena, California, to my office address which is noted 

~ t:UlY yours, 

~i~s/b~ufr~y~~~~~~ 
/jk 
Encl. 
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Meh-201 

ROBERT KINGSLE.Y 
ASSOCIATE JUSTICE 

... 
EXHIBIT 13 Study L-I0I0 

STAT!!: OF CAL.IFORNIA 

COURT OF APPEAL 
SECONe OISTRtCT-Ol'l/ISION FOUR 

3Seo Wll..Sl-!IRE aoUl.EVAFlC 

£..05 ANGELES. CA1..IFORNIA 90010 

April 16, 1986 

California Law Revision Commission 
State of California 
4000 Middlefield Road. Suite D-2 
Palo Alto. California 94303-4739 

Gentlemen: 

This will acknowledge receipt of your first 

two tentative recommendations relating to 

probate law. I can see in them nothing 

objectionable, they merely fill in necessary 

gaps left by the 1984 legislation. 

Sincerely. 

fZ-/v//~ 

,- '. ,",', ,", 

. t 
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~w Western Surety Company 

April 29, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Office of General Counsel 

Re: Studies L-IOIO. and L-I028 - Tentative Recommendations 
Relating to the New Estate and Trust Code (Opening 
Estate Administration and Independent Administration 
of Estates) 
Our File No. CA-4372-B 

I am writing in support of these recently distributed tenta
tive recommendations relating to the proposed new Estate and 
Trust Code, especially those relating specifically to bonds 
of personal representatives. Western Surety Company writes 
bonds of this sort in alISO states. We believe we write 
more such bonds than any other company. 

We are especially supportive of proposed section 8481(b) which 
returns to the court the discretion whether to excuse bond in 
the case of a waiver by will or by the beneficiaries. The 
conclusion that such a waiver should not be given effect in 
all cases is supported by "The UPC: Analysis and Critique", 
a comprehensive 240-page study published in 1973 by the State 
Bar of California. Unfortunately, I have but one copy of that 
report; I trust you will be able to obtain a copy from the 
State Bar. This study agreed with your conclusion that the 
bond is inexpensive insurance the court should be permitted 
to require, and specifically endorsed the then existing system 
of permitting the court to require bond regardless of purported 
waivers. At pages 98 and 99, it states: "The California pro
visions are preferable. In many instances, the presence of a 
bond has resulted in the beneficiaries receiving something 
from an estate where otherwise they would not have received 
anything". 

The State Bar study also criticizes the contrary approach of 
excusing bond unless it has been demanded by an interested 
party. At page xxv, it stated: "This protection ... depends 
upon a vigilant and knowledgeable person who is willing to 
request that a bond be given. In the usual case in which the 
personal representative is a family member, the interested 

1C'1 S. Ph,llins ,Avenue • SICLJ)( FaL,;, SO 57192 • Phone 1605)336·3126 
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California Law Revision Commission 
April 29, 1985 
Page 2 

person without knowledge of actual fraud may refrain from 
risking hurt feelings and family tension by not asking for 
the bond even though some questions may exist as to the com
petency of the personal representative to deal with the estate 
in question". . 

We also support the balance of your recommendations with regard 
to bonds, including proposed section 8482(a) making explicit 
the authority of the court to fix a minimum bond and proposed 
section 8485 leaving the reasonableness of the bond's cost 
to the normal market forces. Bonds of this type currently 
cost approximately 1/2 of 1% of their face amount in every 
state in the country, and we do not believe competition would 
permit any substantial upward movement in that regard in Cali
fornia. 

Thank you for the 
recommendations. 
these and related 

opportunity to comment on these tentative 
Please keep us on the mailing list regarding 
estate and trust recommendations. 

DLK:n 
cc: Donald L. Bowen 

William Kelly 
.. Joe P. Kirby 

Yours very truly, 

LAfJ~~t {( tiC ? 
DAN L. KIRBY 

I 
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1.. .......... OF"F"ICE:S Of' 

VAUGHAN, PAUL & LYONS 
'.IB MIL1..S TOWER 

2i!O &LlSM STREET 

S .... N FRANCISCO 9410.04 

{.4115) 31i12-j""'23 

May 22, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Study L-1010 
(Opening Estate Administration) 

Gentlemen: 

Thank you for sending me the above study. 

Study L-1010 

I generally approve the proposals included in 
the study. 

Proposed Section 8481 giving the Court the option 
of requiring a bond in spite of waivers is very desirable. 
A waiver may be given under pressure in some cases. 

The time periods in proposal Section 8003 appear 
to be desirable changes. 

Referring to the tentative recommendation on page '3 
that actual notice be given to known creditors, I would 
be inclined to do nothing. The Mennonite case involved a 
tax sale where the mortgage was recorded with the name of 
the mortgagee visible on the record. My hunch is the 
Supreme Court would distinguish our situation. 

JGL:mr 'P
i er y'rf 

• ':Ut- 7fJMJ 
HN G. LYONS 
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IAN D. McPHA,t,. 

EXHIBIT 16 

IAN D. MCPHAIL 
Ii. PIltO~I!:$S!ON""L CORPORJIoTION 

ATTOF=!NEY .AT LAW 

331 SOQLJEL AVENUE: 

SA.N'TA.. CRUZ, CALIFORNIA 915062-2398 

TEL.E:f'lHONE !40SJ 4Z7-Z3e3 

April 23, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite O~2 
Palo Alto, CA 94303-4739 

Re: Proposed New Estate and Trust Code 

1. Opening Probate Administration 
Proposed Section 8110. 

Study L-1010 

I strongly recommend that the new proposed rules not require 
that creditors receive actual notice. The premise of any new 
probate rules should be that the whole probate process should 
be streamlined and simplified and made less mysterious and less 
expensive. Creditors are already too~~ll protected under probate 
rules. I suggest that they do not need any added protection 
which makes even more difficult and more time consuming the work 
of the attorney and executor. 

Section 8481. Waiver of Bond. 
I strongly disapprove of the proposed new rule that the Court be 
given the discretion to require a bond when either all beneficiaries 
have waived the requirerrent of the bond or the will waives the require
ment of the bond. To give the Court discretion to require a bond 
in these cases is legislative and judicial arrogance, overriding 
the wishes of the testator and/or all beneficiaries of the estate. 
In the case when all beneficiaries waive the bond, the only justi
fication for permitting the Court to require a bond is to protect 
possible creditors. I do not believe that creditors need this 
added protection under the probate rules. They are already protected 
to a far to great an extent as it is. If a beneficiary requests a 
bond where the will waives the bond, the Court should only be given 
discretion to require a bond if the beneficiary agrees that the 
premium or premiums will be charged against that beneficiary's 
share of the estate. 

IAN O. McPHAIL 

IOM: lb 
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May 29, 1986 

John H. DeMoully 
Executive Secretary 

EXHIBIT 17 

MICHAEL P. MEARS 
A PROFESSIONAL CORPOR .... TION 

ATTORNEY AT LAW 

2.001-Z2NO STREET, SUITE 210 

BAKERSFIELD. CALIFORNIA 93301 

laOS1323"181e 

California Law Revision Commission 
4000 Middle Field Road, Suite D2 
Palo Alto, CA 94303 

Dear Mr. DeMoully: 

Study L-1010 

I have been asked to send you the comments of the Probate 
and Estate Planning Section of the Kern County Bar Association 
on the tentative recommendations of the Commission relating to 
the provisions of the proposed Estate and Trust Code on opening 
estate administration and independent administration of 
estates. A number of the recommendations did not generate 
significant comment or were acceptable as written. 
Accordingly, this letter refers specifically only to those 
recommendations which were objectionable or generated 
significant comment. 

It should be sufficient that the objecting party 
a preponderance of the evidence that a breach of 
has occurred. 

OPENING ESTATE ADMINISTRATION 

establishes by 
fiduciary duty 

/' 

1. We generally approved of the recommendation that 
actual notice be given to known creditors, as long as it is 
clear that a known creditor is one who becomes known to the 
personal representative and does not include one that only the 
decedent had knowledge of. There should also be clarification 
of the effect of knowledge on the statute of limitations on 
claims. Presumably, the four month period will be continued, 
but may be extended where the personal representative learns of 
a claim prior to filing the inventory and gives actual notice 
to the creditor, whereupon the creditor has 30 days in which to 
file a claim. 



John H. DeMoully 
May 29, 1986 
Page 2 

I.uCHAEL P. MEARS 

We also discussed that certain classes of creditors (for 
example, trade creditors) might be excluded from the 
requirement of actual notice, because they are those for whom 
notice by publication is likely to constitute sufficient 
notice. In Mennonite, the Supreme Court held that personal 
service or mailed notice was required to a mortgagee of 
property to be sold for delinquent property taxes, even though 
some mortgagees would be considered sophisticated creditors. 
Trade creditors, however, might well be considered to 
constitute a class entirely composed of sophisticated 
creditors, for whom published notice might be sufficient. 

2. We disagr~d with the recommendation authorizing the 
court to appoint a disinterested person where two persons of 
equal rank seek appointment as a personal representative. 
Admittedly, it may be a difficult decision for the court to 
choose one of two competitors who are of equal priority under 
the statute, particularly when the ability to administer is 
approximately equal. However, that should not be a reason for 
the appointment of a disinterested person, which would be a 
result unlikely to have been favored by the decedent. This is 
an area in which the appointment of a disinterested person 
could become the routine solution in some courts. 

3. The recommendation that there be authority for the 
court to require a bond of a nonresident personal 
representative, where appropriate, should be limited to 
situations in which there is some specific reason for the bond. 
OUr committee again felt that, in some courts, this might lead 
to a situation in which the court would decide that a bond was 
appropriate in every such case. Our committee objected to the 
recommendation that the court be permitted to require a bond in 
any case, not withstanding that the will waives bond or that 
all of the beneficiaries have waived bond. The decedent should 
continue-to be permitted to save the estate the expense of a 
bond and the beneficiaries should be able to save themselves 
that expense if the will does not waive bond. 

4. We thought that the requirement that the personal 
representative sign and file a statement of duties and 
liabilities before letters are issued was a good provision and 
that the proposed statement was well written. However, we 
would delete the requirement that the statement include the 
driver's license number and social security number of the 
personal representative. It is unclear why that information 
should be considered necessary and it is unlikely that it can 
be kept confidential in all cases. 



MICHAEL P. MEARS 

John H. DeHoully 
May 29, 1986 
page 3: 

Thank you for the opportunity to share our comments with 
you and we hope that they will be useful. 

PROBATE AND ESTATE PLANNING SECTION, 
KERN COUNTY BAR ASSOCIATION 

~/<;:;(~/f;1§;:;~ By /fj~ , // p) ~".-
MICHAEL P. MEARS, Secretary 

'- .. 



, 

Memo 86-201 EXHIBIT 18 Study L--101O 

WHEREAS, reliability of notice is extremely im-

portant in probate matters; and 

WHEREAS, our membership has found that newspapers 

generally circulated in only one city are 

more susceptible to publication delays and 

deadline variances; and 

WHEREAS, newspapers of general circulation in a 

county may also be of general circulation in 

many cities of that county; be it 

RESOLVED THAT the Marin County Ear Association 

Probate and Estate Planning Section urges the 

revision of Probate Code §333(a) to allow the 

use of any newspaper of general circulation in 

a city, whether based in that city or in the 

surrounding county. 

ADOPTED BY VOTE OF THE MEMBERSHIP ON MAY 22, 1986. 

121';"~~~ 
Daniel R. iller, 
Section Co-chairman 
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§332 DEERING'S PROBATE 952 

bate: Tnu1slation of foreign language "jll: 
Certification of correctness. When the court 
admits a will to probate it must be recorded 
in the minutes by the clerk. with the nota
tion "Admitted to probate (giving date)." If 
the will is in a foreign language. the court 
shall certify to a correct translation thereof 
into English, and such certified translation 
shall be recorded in lieu of the original. 
[1931.] Cal Jur 3d Wills § 247; Witkin Sum
mary (Bch ed) p 5840. 

§ 333. Publication or posting of notice: 
Form and contents. (a) Publication of notice 
pursuant to this section shall be for at least 
10 days. Three publications in a newspaper 
published once a week or more often. with 
at least five days intervening between the 
first and last publica. ion dates. not counting 
such publication dates. are sufficient. Notic~ 
shall b!"publi~~~ in a newspa~,....£Lgeneral 
circulation in the city where the deceaent 
res.dea,ift.me· of-death;-orli'liere-tneoece
deitt'sjlropert)· "is located if lhe-court has 
jiinsalciion 0,.r-t1£ estaie"p'irsu·ant to sub-: 
diviSion(3) of Section 301." If" TheretSli"6 
siia,newspa"per. the decedentdla-net res.de 
In a CI~" or the propertYls-norlCicated In a 
CIty, t en nouce Sh"al! &" piiblisheama 
ne"'Spaper of general circul~.i.ioiimtlle. 
county "which is circulatedwitEi.!U_1!~.£!!1!
munity in which the decedent resided or the 
property is located. If there is ·no·-siiCli 
newspaper. notice sball be· given in written 
or printed form, posted at three of the most 
public places within sucb community. For 
purposes of this section. "city" means a 
charter city as defined in Section 34101 of 
the Government Code or a general law city 
a.i. defined in Sei:tion )4102 of the Govcm~ 
ment Code. 

(b) Whether published or posted, the cap
tion of such notice and decedent's name 
shall be in at least g-point type. the text of 
the notice shall be in at least 7-point type. 
and the noti~ shall state substantially as 
follows: 

"NOTICE OF DEATH OF 

AND OF PETITION TO ADMINISTER 
ESTATE NO. __ _ 

To all heirs. beneficiaries. creditors and 
contingent creditors of and 
persons who may be otherwise interested in 
the will and/or estate: 

A petition has been filed by in 
the Superior Court of County 
requesting that __ ." __ to, appointed as 
personal representative to administer the 

estate of [under the Independent 
Administration cif Estates Act]. The petition 
is set for hearing in Dept. No. __ at 
-:c:--:--:-' (Address) on (Date 
of hearing) at (Time of hearing). 

IF YOU OBJECT to the granting of the 
petition, you should either appear at the 
hearing and state your objections or file 
written objections with the court before the 
hearing. Your appearance may be in person 
or by your attorney. 

IF YOU ARE A CREDITOR or a Con
tingent creditor of the deceased. you must 
file your daim with the court or present it to 
the personal representative appointed by the 
court within four months from the date of 
first issuance of letters as provided in Section 
700 0: the Probate Code of Cal.fomia. The 
time for filing claims will not expire plior to 
four months from the date of the hearing 
noticed abo\ 'c. 

YOU MAY EXAMINE the file kept by 
the court. If you are interested in the estate. 
you may serve upon the executor or admin
istrator. or upon the attorney for the execu
tor or administrator. and file with the court 
with proof of service, a written request stat
ing that you desire special notice of the filing 
of an inventory and appraisement of estate 
assets or of the petitions or accounts men" 
tioned in Section 1200 and 1200.5 of the 
California Probate Code. 

(Name and address of petitioner, 
or his or her attorney)" 

(c) No petition tiled pursuant to Section 
326 or 440 may be heard by the court unless 
an affidavit showing due publication of no
tice has been filed with the clerk upon 
completion of the publication. Such affidavit 
shall contain a copy of the notice. and state 
the date of its first publication. 

(d) When, however. notice has been pre\';
ousl)' published and an affidavit showing due 
publication of notice, containing a copy of 
the notice. and stating the date of its first 
publication, has been filed with the clerk 
upon completion of the publication. then, 
whether published or posted. the caption of 
any subsequent notice and· decedent's name 
shall be in at least S-point type, the text of 
the notice shall be in at least 7-point type. 
and the notice shall state substantially as 
follows: .. 

"NOTICE OF 

PETITION TO ADMINISTER 
ESTATE N'J. __ _ 

To all heirs, beneficiaries. creditors and 

; 

., 

953 , 
! 

contingent creditor: 
sons who ~ay b:! ( 

- will and/or estate: . 
A petition has b" 

the Superior Coue: 
requesting that _: 
personal represen t~ 
estate of _..,...._~ 
Administration of r 
is set for hearing' 
____ (Addre' 
of hearing) at __ • 

IF YOU OBJEC: 
petition. you sh"ul 
bearing and state' 
written objections vi 
hearing. Your appe; 
or by your attorner.' 

YOU MAY EX."' 
the court. If you ar; 
you may serve UOQjl 

istrator. or upon' thd 
tor or administrator 
ing that you desi re 51 
of an inventory anq 
assets or of the pet. 
tioned in Sections ! 
California Probate C' 
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" (Name ai 
or h 

" 
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§ 350. [Repeated.] 
§ 351. Petition for r 
§ 352. Restraining a 

_ Cal lur 3d Wills § 2! 

§ 350. [Repealed 
§ 28, operative Jan ua: 

§ 351. Petition fo 
ten testimony of witr 

, the probate of a lost 
state, or be accampa, 

., ment of, the test am 
substance tbereo" If 
tbe provisions of the, 
tbe order admitting t 
tbe order shall be ec 
ininut... The t.stim 
Whose testimony i~ 
provisions of th! w:; 
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Memo 86-201 EXHIBIT 19 

WEINBERG. ZIFF & MILLER 
AITORNEYS AT LAW 

Study L- 1010 

DAVID C. \VEI:'o'BERG 
HARVEY L. ZIFF 
.MICHAEL PATIKY MILLER 

400 Cambridge AWflue ,Suite A 

p.o. Box 60700 

OFC011,VSEL 

~N MUHLFELDER 
DAVID a. PALLEY 

THOMAS E. m'-;'REMIGIO 

Palo Alto,Califomi. 94306-0700 

(415) 329-0851 

Nathaniel Sterling, Esq. 
Associate Director 

May 30, 1986 

California Law Revision Commission 
~OOO Middlefied Road, Suite D-210 
Palo Alto, California 9~303-4739 

Re: Probate Law Revisions 

Dear Nat: 

I have been recently placed on the mailing list for the 
revisions relating to probate, tax, related proposed revisions. 
In connection with this, I have reviewed Proposals L-1028 and L-
1010 in connection with my involvement with both the Santa Clara 
County and San Mateo County Bar Associations. You should be 
receiving comments from the chairs of these two Sections 
regarding the overall consensus of the Sections regarding the 
referenced proposals. However, I would like to share with you my 
particular concern regarding what I feel is a disturbing 
development in the attitude of the Commission. This has to deal 
with the role of the judiciary in our democracy. In particular, 
the proposed recommendations to change the provision regarding 
the requirement for a probate bond, which would allow a court to 

. order that a bond be obtained even if the will waives bond, or 
even when all the beneficiaries waive bond, whether there is 
"good cause" or not, really strikes me as an unusual change in 
terms of due process. I simply cannot see how a court should be 
permitting to act when there is no "good cause" for its 
decisions. We should do all that we can to prevent arbitrary 
and capricious decisions from occurring, and giving them legisla
tive sanction is not wise. 

In a similar vein, I feel that the viewpoint of the Commis
sion in doing away with the right to trial by jury in will 
contests before probate is misplaced. It is true that jury 
verdicts are often upset on appeal. However, this is true for 
personal injury suits, product liability sutts, antitrust suits, 
et al. and not merely will contests. The best way to reduce the 
chance of jury upset is to have better instructions from the 
bench. Certainly, the jury system has been a bulwark of our 
democracy since the days of the Magna Carta, and I don't think 
that we should be tinkering with that right at this time. 
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I 
Nathaniel Sterling, Esq. May 30, 1986 Page 2 

I enjoyed reviewing the proposed recommendations, and I look 
forward to continue receiving them from your office. As ever,. if 
you would like further details from me please do not hesitate to 
contact me. 

Sincerely, yours, 

MPM:tmf 
Patiky Miller 

;: 

.~ .; 



Memo 86-201 EXHIBIT 20 
MORGAN. MORGAN. TOWERY. 

MORGAN <1 SPECTOR 
ATTORNEYS AT o-AW 

FIFTH FL.OOR F'ASEO eUIL.OING 

;aIO SOUTH 1"'1RST STJ:ilEET 

SAN JOSE. CALIfORNIA 95113 

June 26. 1986 

California Law Revision Commission 
40.Qo. Middlefield Road. Suite D- 2 
Palo Alto. CA 94303-4739 . 

RE: The New Estate and Trust Code 

Dear Sir or Madam: 

0. 0 
Study L-1010 

/ 

I approve of the tentative recOlmnendation relating 
to the New Estate & Trust Code. 

Very Truly Yours. 

{:b. X 1I·IYId'ls~ 
Robert H. Morgan . 

RHM/clw 
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• -Memo 86-201 EXHIBIT 21 Study L-101O 

L. ... w OFF"'CES OF' 

PILLSBURY, MADISON & SU'rRO 

LOS. ANGELES 

700 SOUTH FI.OWER STREET 

LOS ANGEl.ES, CAL.IFORNIA 90017 
'tEL.£Pf.40NE (ZI3) 0629-9500 

225 BUSH STREET 

POST OFFICE: BOX 7660 

SAN FRANCISCO. CALI F"ORNIA 9<4120 

WASHING rON, D,C. 

16f!i7 K :STREET, N.W. 
WASHII'tlGTON. D.C. 200013 

TELEPHONE: O!O.i!) 8137-0300 

C .... BLE ""OORESS "EV .... NS" 
Tit L.I!:J< 3-47043 

T£t.ECOPIEA C~lst 39B-209S 

TELEPHONE ( .... 15) 983·1000 SAN .JOSE 

WRITE.R'S OlFi;I~C:T DIAL. NUMBER 

(415) 983-1948 

June 10, 1986 

~33 WEST S .... NT ... eLAAA STREET 
SAN .JOSE. CALiFORNIA 95113 

TELEPHONE. C-40et 947-4000 

Tentative Recommendation Relatinq 
to Proposed New Estate and 
Trust Code (Opening Estate 
AdminiStration)--study L-101~ 

Tentative Recommendation Relating 
to Proposed New Estate ~d 
Trust Code (Independent 
Administration of Estates)-
Study .!:-1028 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303 

Ladies and Gentlemen: 

We have read with interest your two recently 
published tentative recommendations described above, and we 
have the following comments: 

1. Proposed section 8002 deletes without expla
nation the provision of current section 440 authorizing a 
petitioner's lawyer to sign the petition for probate. The 
lawyer's power to sign the petition may be useful in some 
circumstances, and the change seems unnecessary. 

2. The tentative recommendation raises the issue 
of providing actual notice to known creditors. It seems 
unduly burdensome to require the personal representative to 
report the names and addresses of all the creditors to the 
court along with proof of service of notice to those credi
tors. One possible improvement would be to require that the 
personal representative (1) file a list of the known, unpaid 
debts of the decedent and (2) give actual notice to the 
creditors listed there. The commission also should consider 
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how to integrate the normal four-month creditors' period 
with any actual notice requirement. 

3. Section 8200(a) in certain circumstances does 
not allow a nominated executor 30 days to file a will. F.or 
example, the custodian of a will might deliver the will to 
the nominated executor on the day after the day of death, 
upon which the nominated executor must file the will within 
10 days. The section easily may be revised to allow an 
executor a full 30 days to gather the information necessary 
to prepare the petition to be filed simultaneously with the 
will. 

4. Section 8200 (c)--authorizing release of an 
original will--suggests that the original will should be 
attached to the petition for probate. However, new sec
tion 8002(c) requires only that a copy of the will be 
attached to the petition, and in practice the petition 
typically includes only a copy. Section 8200(c) should be 
revised to provide that the clerk may furnish a copy (rather 
than the original) for attachment to a petition for probate. 

5. Section 8202 should refer to a "certified" 
rather than "duly authenticated" copy of the will. A duly 
authenticated copy is a copy attached to which is proof of 
its establishment in accordance with the laws of another 
state (see current sections 360-362). If the will is "duly 
authenticated," then no additional proof of the will should 
be required, contrary to the last sentence of section 8202. 

6. Section 8403 should be revised to authorize 
the proposed personal representative to take the oath of 
office at any time after (or simultaneously with) the 
signing of the petition for probate, rather than only after 
the petition is filed. 

7. Section 8404{b) requires the personal repre
sentative to include a driver's license number and social 
security number on the signed statement of duties and 
liabilities. The comment provides no reason for this 
requirement, and the requirement seems unwarranted. 

8. New section 844l(b) provides that a person 
who takes more than fifty percent (50%) of the value of the 
estate has priority as administrator with the will annexed. 
In some estates, no one person is entitled to fifty percent 
(50%) of the estate, but several persons whose combined 
interests exceed fifty percent (50%) might jointly choose to 
serve or to nominate an administrator. Section 844l(b) does 
not appear to allow any such "joinder" of beneficiaries. 

2. 
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Further, the new law does not clearly state that 
those taking fifty percent (50%) of an estate may nominate 
an administrator with will annexed. The comment to sec
tion 8441 refers to section 8465, but section 8465 by its 
terms refers only to administrators. Moreover, the nominee 
of those taking fifty percent (50%) often will not be . 
entitled to priority under section 8465(b). If a will 
leaves an estate in equal shares to five unrelated individu
als, it seems anomalous that those five individuals acting 
unanimously could not nominate an administrator who would 
have priority over the decedent's intestate heirs. 

9. section 8442(b) should be revised to allow a 
will to overCOme its operation by granting discretionary 
powers to any personal representative, and not just the 
executor named in the will. 

with the exception of the comments noted above, 
your tentative recommendations appear to be a welcome 
restatement of California law. We have not noted in this 
letter the many small improvements that the tentative 
recommendations propose. 

The views expressed in this letter are our own and 
do not necessarily reflect the views of Pillsbury, Madison & 
Sutro. 

Very truly yours, 
< I /~ /:;'-;' . ~ c: 

)/' ,;" . /L- /1/;:;:trz::;" A"<r {~-
'J/; /;,( {~ '7/(" 'i:' I ,1" I.~ 

George' F. Montgomery', II ' 
(415) 983-1948 

~u~C:,-,\!t~ ~ ('C,U\ 
Dena Burnham Kreider 

(415) 983-7224 

3., 



Memo 86-201 

f5J TICOR TITLE INSURANCE 

J. Earle Norris 
Vice President and 
Senior Clarms Counse! 

May 30, 1986 

Mr. John H. DeMoully 
Executive Secretary 

EXHIBIT 22 

California Law Revision Commission 
4000 Middlefield Road 
Suite 0-2 

Palo Alto, CA 94303-4739 

Re: California Law Revision Commission 
Study L-I028 Tentative Reco~~endation 
(Independent Administration Of Estates) 
and Study L-IOIO Tentative Recommendation 
(Opening Estate Administration) 

Dear Mr. DeMoully: 

Study L-101O 

After receiving the above-captioned materials, r distributed them to the 
vari ous members of the SubCommittee of whi ch r am Cha i nnan. After 
review and contact by the undersigned with each of those Subcommittee 
members, r am able to report to you that we do not find any of the 
provisions in the tentative recommendations that would now cause any 
difficulty with the conveyance of title or the issuance of title 
insurance. Of course, I would like to be kept apprised of any further 
changes or revisions that the Commission may make in the future. 

I hope the comments in this letter are useful and if I could be of 
further assistance, please do not hesitate to contact the undersigned. 

Sincerely yours, 

fl?d~~ 
J. Earle Norris 

JEN:elm 

cc:Nathaniel Sterling 
Robert Reybu rn 
Clark Staves 
James Wickline 
Members of the Subcommittee 



Memo 86-201 

CM ..... RLE:$ 'E. OGLE:· 

FI .... v A. GAL.LO" 

.JAtoIIE:S ...... E:RZON· 

WIL.LI,...,.. A. ElOOTI-f 

!SHARON 101.. GARRETT 

CHARL.ES G. KIRSCHN£R 

EXHIBIT 23 

LAW OF"FICF.".S 

OGLE. GALLO & MERZON 
'" PARTNERSrtfP INCLUOING F'ROFGSIONAL CORPORATIONS 

770 ,,",ORFilO e~y &OULE:VAI'I'O 

MORRO BAY, CALIP'ORN1A 9344Z 

MAIl. TO: ~O$T O"'I'"ICE: sox 720 

Study L-1010 

SAN LUIS 081$1'1'0 O"FICe:: 

leO!li] 1IIi ... .3·lee.2 

July 18, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, CA 94303-4739 

Re: Review and comments to recommendation relating 
to proposed New Estate and Trust Code 
March, 1986) 

Gentlemen: 

Although I have missed your June 1, 1986, deadline, 
I nonetheless, submit my review and comments as follows: 

1. Generally, I approve the tentative recommendations 
as they stand. 

2. Specifically, I comment as follows: 

A. I endorse the proposal concerning the duty 
of the executor to file a will with the court, and 
the allied procedures outlined at the top of page 2. 

B. I endorse the notice of hearing procedures 
outlined at pages 2 and 3. I specifically endorse 
the procedure regarding notice to known creditors 
and to creditors who become known, etc. 

C. I endorse the procedure regarding bond of 
personal representative, outlined on page 9. 

O. I endorse the procedure regarding informing 
personal representative of duties, at the top of 
page 11. 

E~ "I endorse the procedures regarding suspension 
of powers of personal representative and, more speci
fically, authority of the court to award attorney fees 
when a petition to suspend is brought unnecessarily, 
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LAW OF"'tC~S 

OGLE. GALLO & MERZON 

California Law Revision Commission 
July 18, 1986 
Page Two 

also outlined on page 11. 

Though my review and comments are tardy, I wish to 
remain on your mailing list. 

Very truly yours, 

CHARLES E. OGLE 

CEO:CC 

- -~ 
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Memo 86-201 EXHIBIT 24 

JEROME SAPIRO 
ATTORNEY AT LAW 

15 ••• t.lTTI£II iioTRI:£T 

SoU! F ..... NCIKO. CA. 94109-5"'16 
(41!5) 92S-T!H5 

June 2, 1986 

California Law Revision Corrmission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA, 94303-4739 

Study L-lOlO 

Re: Tentative Pecorrmendations 
Proposed Estate and Trust Code 
OpeninQ Estate Administration 
1'.arch, 1986 

Dear Commissioners: 

Although having missed the deadline for corrments, I 
do want to acknowledge receipt of your tentative recommendations 
concerning both Ope~ing of Estate Administration and Independent 
Administration of Estates. 

Thank you for the opportunity to review same. 

I certainly can live ,..,ith all of same, recognizing that 
much still remains for your further consideration as indicated 
therein. 

I do wish to make just a fewcorrments: 

1) Concern inC' deposit of 1'1ills by custodian on 
learning of death, it has always been the law that same be 
delivered to the Clerk of the Court or to the executor named 
therein. Your remark relating to this at page 1 of the 
Tentative Recorrmendation relating to Opening Estate Admin
istration only refers to delivery to the executor. I personally 
believe that the law should require delivery to the Clerk of 
the Court only, - the best place to ass~re those interested 
that same will be available. A ~)hotocopy could be required to 
be given to the executor bv the custodian. This would necessitate 
cha~ge in proposed Estate ~ Trust Code §8200. 

2) To my knowledge in my practice, once a Will 
is deposited by the custodian, it is not released to the 
petitioner for probate. The petitioner attaches a photocopy 
of the ~jill to his petition. The deposited Nill is correlated 
with the petition upon its filing. It does not make sense 
for the Clerk of the Superior Court to release a Will previously 
deposited for attachment to a petition for its probate. In 
practice the original Wills are kept secure by the Clerk, 
not attached to the petition. In my opinion, once a will is 
deposited it should never be released by the Clerk. The 
reasons should be obvious. 



. 
". -. .. .. . .......... 

Please keep me on the mailing list, but correct the 
address .to which some of your communications have been directed. 
My correct address is: 

JS:mes 

Jerome Sapiro 
Attorney at Law 
1388 Sutter Street, Suite 605 
San Francisco, CA, 94109-5416. 
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Memo 86-201 EXHIBIT 25 Scudy L-101.o 

LAW OFFICE OF 

CHARLEsG. SCHULZ 
tilT BYRON STREET 

:POST OFFICB BOX 1299 

PALO ALTo. CALIFORNIA 94302 

TBLEPHONB (416) 326"8080 

June 3, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Re: Proposed New Estate and Trust Code (Opening 
Estate Administration) 

1. Petition for Probate. There is a conflict between the 
times specified in § 8001 and §8200(a)(2). The executor, 
upon receiving Will, should have 30 days within which to petition. 
Ten days is too short. 

2. Setting Petition for Hearing. The real source of delay 
is publication in newspapers in the community of residence 
which are published weekly. If hearing time should be 15 
days for probates, it should also be 15 days for a petition 
for letters of administration. Having arbitrary differences 
in the period of notice leads to confusion. 

3. Service of Notice. I am unaware of any Probate Code law 
which requires extending the period of time for service in 
case notice is given by mail. 9 8110 'as proposed, in its 
comment, incorporates CCP rules which substantially can extend 
the time for notice. This provision seems to be contrary 
to S 8003, which indicates that the hearing on the petition 
shall be held within 15 to 30 days after filing. Again, 
the requirement of added days for service by mail can only 
lead to confusion and inadvertent errors. 

4. Notice to Creditors. I am in favor of requiring the personal 
representative to mail a Notice of Hearing to creditors the 
names of which come to the representative's attention in the 
ordinary course of dealing with the decedent's affairs until 
the time for firing Creditor's Claims has closed. If a creditor 
notification comes to the representative's attention before 
the end of 4 months, that creditor should receive an additional 
30 days, by the notice procedure you have outlined. A creditor 
should not have to respond within 30 days; the response should 
be before the end of 4 months, or 30 days after notification, 
whichever is longer. I would delete'reference to "preparing 
the Inventory" because this is too vague. 

5. Will Contests. I would keep the right of jury trial. 
I do not approve making attorneys fees an additional cost 
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California Law Revision Commission 
Page two June 3, 1986 

to be charged to the unsuccessful contestant in a post-probate 
will contest. (Charging other costs is allright.) The period 
of time to get information in a pre-probate will contest is 
very short. So, some contests must be brought after probate, 
to bring to light conduct which is properly the basis of a 
contest, such as pressure by a natural object of bounty, when 
the respondent has actually engaged in very coercive conduct. 
I think the system works satisfactorily now, without putting 
contestants to the added risk of paying attorneys fees to 
the estate's attorney. 

6. Representative's Statement of Duties. Some representatives 
do not have a driver's license but perhaps only a California 
Identification Card. If the social security number is confidential, 
I see no reason for the court to have it. On the other hand, 
if a person is going to act as fiduciary, I think the person 
should be willing to disclose his or her social security number 
"for the record". 

7. Representative's Bond. The introduction, on page 10, 
suggests a 4-year period for limitation of actions. However, 
§ 8488 establishes a 3-year period. 

I have several general comments. 

a. The proposed Estate and Trust Code places more discretion 
in the court. Unfortunately, in some counties, there are 
very few judges with probate experience, and the calendars 
also are crowded. The combination is bad for the exercise 
of intelligent discretion. 

b. There is no provision fora personal representative's 
purchasing an asset of the estate. This may be the only way 
to provide a market for an asset. I understand the problems 
of self-dealing, but I think such sales should be approved, 
upon a proper showing of reasonable value and efforts to expose 
the property. If the beneficiaries do not object and the 
court finds that the efforts are reasonable, such a sale should 
be approved. This possibly could even be done under the Independent 
Administration of Estates Act, by proper advice of proposed 
action, but I tend to think some more formality might be a 
good control. 

Thank you for considering these comments. 

Sincerely yours, 

. . ~ . U:C J ~~ 
CHARLES G. SCHULZ -.~ 

CGS:bh 
cc: Barbara A. Beck, Atty; Keith P. Bartel, Esq.; Lloyd W. Homer, Esq. 

-----------------_._._---"---- -
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MILTON BERRY SCOTT 
A PROFESSIONAL CORPORATION 

ATTORNEY AT LAW 

1200 NT. DIABLO eL .... O .• SUITE :lIO 

WALNUT CREEK, CALIFORNIA 94596 

May 16, 1986 

California Law Revision Commission 
4000 Middlefield Road, suite D-2 
Palo Alto, CA 94303-4739 

Re: Proposed New Estate and Trust Code 
(Opening Estate Administration study L-IOlO) 

Gentlemen: 

-- , I 

Study L-IOIO 

This comment is directed to you in relation to the very 
massive new estate and trust code dealing with opening estate 
administration which was circulated in March of this year. 

While I have no objections to virtually all provisions of the 
code, and feel that the California Law Revision Commission 
has done an excellent job in terms of consolidating and 
revising portions of the Code to make it better organized and 
more succinct, I do have one comment. 

Proposed Section 8252 (b) eliminates jury trial in connection 
with will contests. The comment on page 21 of the March 1986 
draft states that "jury trial is not constitutionally 
required. There is a high percentage of reversals on appeals 
of jury verdicts, with the net result that the whole 
jury/appeal process serves mainly to postpone enjoyment of 
the estate, enabling contestants as a practical matter to 
force compromise settlements to which they would not 
otherwise be entitled." No citation is given under these 
comments. 

I would appreciate knowing what percentage of will contests 
are reversed, and how the authors determine that contestants 
have been able to force compromises to which they would not 
otherwise have been entitled. 

In your entire syllabus on the recommended changes in the 
probate code, I can only find one reference with regard to . 
will contests on page 4. Your only reference, other than the 
Estate of Beach, is with regard to comments on the California 
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Probate Code which the law revision commission apparently 
made in 1931, some 55 years ago. '{ou state "but also because 
jury verdicts upholding a contest are reversed upon appeal in 
the great majority of cases." Under this heading you cite 
the stanford Law Review 1953 article on will contests and 
trial and Section 21.139 of california Decedent Estate 
Administration, Volume 2. I can find no supporting statement 
in my copy of section 21.139. 

I believe that jury trial is an important alternative 
available to individuals who wish to contest a will. While I 
do not disagree with the Estate of Beach that jury trials are 
unconstitutionally required, if in fact any number of jury 
verdicts have been reversed, then I would suggest this should 
be analyzed as to why there have been difficulties in the 
field. 

A jury trial, I believe, is an important right in our 
constitutional system of government. The argument that you 
make for the abolition of jury trials could also be made for 
many other subjects, including democratic government. 
Democratic government is also very unwieldy and it would be 
mu.ch'easier-to have a dictatorship. Very few individuals 
would support the abolition of democratic government merely 
because it is costly and unwieldy and not as efficient as a 
dictatorship. 

~cwould appreciate your comments on how the writers of this 
syllabus arrived at the conclusion that a great majority of 
cases are reversed, and what current statistics (not 
necessarily going back 33 or 65 years) support this 
conclusion. 

#-
~ffi,{ SCOTT 

"'MBs:lcj 
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Memo 86-201 EXHIBIT 27 Study L-101(!} 

California Newspaper Service Bureau, Inc. 

120 WUT SECOND STREET 
P.O. lOX 31 

1.01 ANGELes. CAUFORNIA 80053 
PHONE C213) 82W541 

INCOfIPOAATED 1134 

PUBLIC NOTICE ADVEIITlSINO 

June 4, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California, 94303-4739 

Dear Commissioners: 

LOS ANOI!LE8-IACIWoIENTO 
IANOIEOO 

BAH FRAHCISCO-IA;NTA ANA 

Subj: Study L-1010, new Estate and Trust Code, 
"Opening Estate Administration, March 1986,n 
Tentative Recommendation; Comment. 

The Law Revision Commission is considering a 
recommendation that " ••• actual, as opposed to published, 
notice should be given to known creditors and to creditors 
who become known to the personal representative •••. n 
(Study, pages 3 and 9 ). 

There can be no question that actual notice is 
superior to a notice published in a newspaper (constructive 
notice) when everyone entitled to notice can be reached by 
mail or personal service. 

The "Mennonite Board of Missions" and the "Continental 
Insurance Co." cases make the point that actual notice 

. should be given when it can be accomplished. The 
California Newspaper Service Bureau does not question that 
opinion. 

Public notice is important where notice must be given 
publicly because a public interest exists. Public notice 
is necessary where government, or private party, wants to 
engage the public in the issue at hand for whatever 
information the public is willing to come forward with, as 
for instance a public hearing. 

Or when property is for sale and the law requires 
exposure to the market, and a reasonable effort to obtain 
the best price for the benefit of persons interested in the 
proceeds of the sale. 

"TIN OII/y b,., A_'aJng "'''/elf II /Ullil/abla from lIta .,.m/polll' ", ,_ ICOIIOIIt)' 

.l1li "'" publk: III' .. ". I. '"" whlelf _elf.6 II • .,.. _ .,. .11-.1 II, II. " 



California Law Revision Commission 
June 4, 1986 
Page Two 

Or, as in the probate of an estate when it is 
important that all creditors, especially where there may be 
unknown creditors, have an opportunity to read a notice in 
their newspaper, either directly themselves, or indirectly 
because a friend brought the notice to their attention. The 
word of mouth communication system among people who know 
each other is amazingly active, and a great adjunct to the 
effectiveness of public notice. 

Public notices serve this purpose in every instance 
where it is important that no stone be left unturned in 
notifYing unidentified persons who might have an interest 
in the proceeding at hand. Persons who, not notified would 
have a cause of action for lack of notification. 

A newspaper is a community communication system and 
should be used as such by government and private parties 
with legal obligations to carry out, just as they are used 
by everyone to announce events in which they are 
interested, either as citizens, or as citizens with 
business to transact. 
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EXHIBIT 28 

LAW OI"P1CltS 

ELLIOTT & WARD 
CoCTrHOUSIE SqU.A.RZ. SUITE eao 

7 

~ StudY L-1010 

ROBERT W. ELLIOTT 
EDMO~D G. WARD 
JILL E.. BERRYMAN 

lOOO Fou'RTl( STEU:BT 

5.uf R.JrAEL. C .... u:n:::IlIlU ... 94901 

{41&} ...:w-sese 

March 25, 1986 

California Law Revision Commission 
4000 l>1iddlefield Road 
Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Since you are revising the California Probate 
Code (socn to be renamed the Estate and Trust Code) I 
would request that you direct your attention to Probate 
Code 5333 which requires publication "in a newspaper 
of general circulation in the city where the decedent 
resided at time of death". 

I am enclosing a list of adjudicated newspapers 
in Marin County as of January 1, 1984. 

Prior to the enactment of Probate Code 5333 
in its present forn, publications were usually made 
in "The Independent Journal" which is published every 
day but Sunday and which is widely distributed throughout 
Marin County. IYhen publishing in "The Independent 
Journal" we can usually figure on a probate hearing 
date (Probate Calendar is heard on Mondays) within two 
weeks of filing a Petition for Probate. 

Since the enactment of Probate Code 5333 in 
its present form we must cope with weekly or other non
daily publication schedules in many of the small towns 
in Marin County. 

Our office has encountered two instances, 
one involving "The Mill Valley Record" and the other 
involving "The Novato Advance" where, due to publisher 
error, publication was not completed until after the 
designated probate hearing date. We must usually allow 
about one month from the time of filing a Petition for 
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CALIFORNIA LAW REVISION COMMISSION 
March 25, 1986 
Page two 

Probate until the hearing date when weekly newspapers 
are involved, and in the two cases mentioned above, 
additional delays were encountered when republication 
was necessary because of publisher error. f.1any of 
these so-called "adjudicated newspapers" are simply 
not widely read and do not give adequate notice. I 
had never heard of several of them until Probate 
Code §333 in its present form was enacted. 

I understand that the California Law Revision 
Commission is reluctant to ruffle the feathers of 
newspaper publishers, but Probate Code S333 has given 
rise to delays in probate procedure at best and 
incompetence at worst. 

I have been practicing probate law for over 
30 years in the San Francisco Bay Area. 

ECW/dmr 
Enclosure 

~y y.ours, 

~~ ~ ,&r~ 
Edmond C. Nar 
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ADJUDICATED 'NEWSPAPERS IN MARIN COUNTY 
(JANUARY 1, 1~_84) 

•••••••••••••••••••••• * •••• ** .............. ** •••••••••••••••••••• * ••••••••••••• 

NEWSPAPER AREA FOR WHICH COURT 
ADJUDICATED DECREE NO • 

••••••••••• ** .......................................... ** •••• ** •• ** ••••• ** •• **. 

THE ARK Tiburon 69007 
Post Office Box 1054 
Tiburon, CA 94920 

453-2652 -, 

THE COASTAL POST 
(formerly the Great Western Pacific Central Judicial- 105139 
Coastal Post) District of the 
Post Office Box 31 Municipal Court 
Bolinas, CA 94924 of Marin County 

868-1600 

THE COURT REPORTER San Rafael 109081 
Post Office Box 330 
San Rafael, CA 94901 

456-5700 

THE mDEPENDENT JOURNAL San Rafael 25568 
Post Office Box 330 and Novato 108440 
San Rafael, CA 94915 

883-8600 
-:1 ___ •0 r 

THE MARIN SCOPE 
..-.-, " v /JJf 

Sausalito 63227 i-), . fJ<"} l 
Post Office Drawer'i~f_/l. , .... { J,rP. 

:'. -h;' 
Sausalito, CA 9-4iHi5 ''-(1£'- r"r /' :. . /-:" 

332-3778 

THE MILL V ALLEY RECORD Mill Valley 22060 
48 Miller Avenue 
Mill Valley, CA 94941 

388-3211 

THE NOVATO ADVANCE Novato 8386 
Post Office Box 8 
Novato, CA 94947 

892-1516 

IV. 
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••••• ** •••••• *** •• ** •• *** ••••• *** •••••••• ** •••••••••• * ••• ***** ......... *** ••••• 

NEWSPAPER AREA FOR WHICH 
ADJUDICATED 

COURT 
DECREE NO. 

•••••••••••••••••••• *** ••• *** ••••• * ••• ******* ••• ** •••• ********** •• **** •• ******* 

THE POmT REYES IJGHT 
(formerly the Baywood Press) 
Post Office Box 210 
Point Reyes Station, CA 94956 

663-8404 

THEROOS VALLEY REPORTER 
(form erly the Vallev Sun) 
11 Library Place 
San Anselmo, CA 94960 

457-4414 

THBSAN RAFAEL NEWS POINTER 
===tformerly The Terra Linda News) 

31 Joseph Court 
San Rafael, CA 94903 

472-1200 

Tfl'IM'WINcrrYTIMES·· 
(formerly The Ebb Tide) 
Post Office Box 65 
Corte tli;ll.dera, CA S4925 

924-8552 
-'--'--. 

County of Marin 19307 

San Anselmo 114123 

San Rafael 50274 

Corte Madera 89459 

***********;..** ••• ****** •• *********** .. *****************************.********** 

FOOTNCYrES: 

1. A newspaper oIgerieral circulation adjudicated in a City pursuant to Section 6000 or 
600.$ of the Government Code is also, by virtue of such adjudication, automatically 
or by operation of law, a newspaper of general circulation adjudicated for the 
County and State. [79 OPe Att'y. Gen. 1116 (I9S0); In re Covina Argus-Citizen, 177 

~.:.::C:al.App.2d .31;i (1960)]. 

2. The following Cities in Marin COlmty do not have adjudicated newspapers: 
Belvedere, Fairfax, Larkspur and Ross. 

( , 

) " 

( 

) 

( 



Memo 86-201 EXHIBIT 29 

.... 'AN G ..... ANION 

"''''AOI,.O W'tIN :=;"'0 C ",," 

S'L.I.. GIENE ,o;.'N~ 

WEINSTOCK. MANION. KlNG. HARDIE 8 REISMAN 

L. G"'~NN HAI"I'OI/f:"· 

L.OUI$ 10. ,:q.£,tSMAi.f 

SUS5AN M. $>-!O!=lE:: 

MAFfTIl'oo A. NEU .... ANN 

~,..tCI ~T". T,u:.o..nON I.MII 

~ .0.-13 Of" U:~ 'SII>(CIAUVl.TlOt 

lIsee CE:NTURlY ~ARK EAST - SUITE aoo 

CENTURY C,T .... 

LOS ANGELES. CALIFORNIA 9Q067 

May 14, 1986 

California Law Revision Commission 
4000 Middlefield Road 
Suite D-2 
Palo. Alto, CA 94303-4739 

Gentlemen: 

Study L-1010 

TEL.!:PI-tONItS (213' 

.?,g~ ...... aj OR! 553-e8 •• 

Thank you for sending me your tentative recommendations relating 
to the proposed new Estate and Trust Code regarding opening es
tate administration and also independent administration of es
·tates, both dated March, 1986. 

I am in agreement with your tentative recommendations. 

very truly yours, 

~ ~"""'==z:::;::::::::::-------
barold weinstock 

HW/sms 

~ 
I 
! 
! 



Memo 86-201 EXHIBIT 30 

CHAMBF.:RS OF 

W~£ ~uperinr Olnur± 
VENTURA. CAL.IFORNIA 

ROBERT R. WILLARD. JUDGE 

April 18, 1986 

California Law Revision Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Study L-I010 

I have received and thank you for a copy of your tentative 
recommendations relating to the new Estate and Trust Code, 
Studies L-IOIO and L-I028. 

In general, I heartily approve the restatements and changes 
suggested. They appear to be carefully drafted. My few 
specific comments relate to relatively minor matters. I 
mention them only because I have encountered the problems 
numerous times in presiding over Ventura County's probate 
calendar for more than 15 years. 

Section 8110. I suggest consideration of requiring notice 
to be served upon beneficiaries named in the last preceding 
will known to or reasonably ascertained by the petitioner. 
The problem is illustrated by a case now pending in Ventura 
County. Decedent made a very substantial bequest to a non
profit corporation operating in Los Angeles county. The 
beneficiary had no information that such a will existed. 
Shortly before death cecedent, a conservatee who had been 
found to be incompetent, executed a new will under very 
suspicious circumst.ances, eliminating the bequest and leaving 
her estate to a recent acquaintance. The later will was ad
mitted to probate and the time to contest the will after pro
bate expired before the non-profit corporation became aware 
of the facts. The wills had been drawn by the same attorney. 



California Law Revision Com. -2- April IV{986 

Section 8002(c). I suggest that the copy of the will re
quired to be attached to the petition be a typed copy. All 
too often a photocopy is attached which is difficult to de
cipher. Also there may be ambiguity as to what is being 
offered for probate if the will contains deletions or altera
tions. 

Let me repeat that I think these drafts are excellent. 

RRW:vm 

Sincerely, 

~~,~4Jea:~ 
ROBERT R. WILLARD 
Judge of the Superior Court 

f2d~ I ·Cud ~ ~--n<.-U<:f \f-.:, 
~o~~~ 



Memo 86-201 

ELIZABETH R. McKEE 
2911 Alta Mira Drive 
Richmond, CA 94806 
(415) 222-0383 

EXHIBIT 31 

Study L-lOlO - OPENING ESTATE ADMINISTRATION 

Study L-1010 

page 3 - Notice to Creditors: I would also recommend that actual 
notice, as opposed to relying only on published, be given to 
known creditors with a 3D-day claim period as a lot of creditors 
do not read legal notices usually published in newspapers that 
have a limited general circulation and customarily used by 
attorneys. A proof of service should also accompany the notice 
denoting the date of mailing/serving notice in order for the 
creditor to determine the 30-day time period. 

Page II -'Informing Personal Representative of Duties: This 
proposal is also a good idea, especially if an attorney forgets 
to give the personal representative a statement as to his/her 
duties, does and don'ts as recommended in the California 
Decedent Estate Administration book published by CEB (and most 
attorneys do forget). However, I would like to know how this 
will be implemented, the cost and time involvement of such a 
requirement especially if the ~clerk" is to deliver the 
statement to the personal representative. 



CHARLES A. TRIAY 

BRYANT H. BYRNES 

PHIUP D. REED, III 

EXHIBIT 32 

BYRNES, TRIAY & REED 
ATTORNEYS AT LAW 

2030 I" ..... NKLIN STREET. FlI"'TH FLOOR 

OAKLAND. CALtFORN IA 94612 

(41"') "'52 ·1360 

September 11, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D2 
Palo Alto, CA 94303-4739 

Gentlemen: 

Enclosed please find my completed questionaire. 

OFCQUNSEL 

WENDY A. TUCKER 

I have reviewed the proposed Estate and Trust Code (opening 
estate administration) and have the following comments: 

Section 8224 and the sections which it replaces or broadens, 
Sections 351 and 37 l ., are troublesome in that they do not provide 
for the confrontation of the witness by cross examination, and do 
not even require that the "testimony" being perpetuated be 
verified under penalty of perjury. 

Section 8352 is even more troublesome as it removes the 
right to a jury trial in will contests. In my practice I have 
found that the prospect of the cost and time delay involved in 
jury trials and subsequent appeals is a strong inducement to 
settlement of will contests. The comment makes reference to 
settlements resulting in distributions or payments to people who 
are not entitled to them. That is pure spectulation and that the 
comment can be made about any law suit settlement. Many of the 
issues involved in will contests should be determined by jury 
rather than by the court, such as questions regarding the 
capacity of the testator, fraud, undue influence, etc. 

Regarding Section 8273, the fact that, at present, a contest 
after probate Can be defended by the personal representative at 
the cost of the estate is adequate incentive for a contestant to 
file his contest before probate. The imposition of attorneys 
fees as well as costs against the losing party in a contest after 
probate might make a contestant think twice before filing a 
contest after probate, but it would also make the personal 
representative less inclined to defend against a contest filed 
after probate. I am not convinced this section is necessary or 
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California Law Revision Commission 
Page 2 
September 11, 1986 

contest after probate, but it would also make the personal 
representative less inclined to defend against a contest filed 
after probate. I am not convinced this section is necessary or 
desirable. 

I do not see the need for Section 8400 and 8401. Section 
8400 merely restates existing law and Section 8401 is not neces
sary in my experience because any amounts coming into the hands 
of a person prior to being appointed as personal representative, 
whether or not later so appointed, must be accounted for and 
delivered to the personal representative under existing law. 

Section 8462 appears to require an heirship determination 
prior to appointment of a personal representative in the case of 
conflictiog petitions for appointment as personal representative. 

The wording of Section 8463 should be made more explicit in 
that it supersedes Section 8461 when applicable. 

CAT: jr 
Enc. 

Yours truly, 

BYRNES, TRIAY ~ REED 

~ 
Ch~rles A.~ay 
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~Memo 86-201 EXHIBIT 33 
Study ~lOlO 

CALIFORNIA CONTINUING EDUCATION OF THE BAR 
2300 Shattuck Avenue, Berkeley, CA 94704 
(415) 642-3973; Direct Phone: (41S) 642-8317 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision 

Commission 
4000 Middlefield Road 
Suite D-2 
Palo Alto, CA 94306 

Re: Special Administrators 

Dear John: 

August 1, 1986 

Occassionally the personal representative has an interest adverse 
to the estate with respect to some very particular item of proper
ty or perhaps a debt. In contested estates, this may lead to ef
forts to disqualify the representative as a matter of spite or 
litigation strategy. t believe it would be appropriate to permit 
the court to appoint a special administrator for specific purposes 
without removing the personal representative completely. 

A less common but related problem arises when the executor's attor
ney is alleged to have an interest adverse to the estate. A dis
gruntled heir may allege improper conduct by the attorney with re
spect to the attorney's representation of the deceased. If so, an 
issue arises with respect to whether the attorney must be removed 
entirely. If the representative retains another attorney, then fee 
allocation problems arise. I don't have a solution for this, but 
~rhaps someone else does. 

JAD-S/kg 

THE STATE BAR OF CALIFORNIA I University of California extenSion 
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Study L-1010 

EXHIBIT 34 

, 

JACK E_ COOPER 
ATTORNEY AT L.AW 

zas 8ROADW",V, SUITE I!SOO 

SAN DIEGO, CAL.l,.-ORNIA g.ZIOI 

(81.) 232-4525 

August 7, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo. Alto, CA 94303-4739 

Gentlemen: 

I have received advance copies of the proposed 
legislative change to various sections of the Probate Code. I 
attempted to review those revisions but was overwhelmed by the 
shear volume of them. Unfortunately, the net result was that I 
submitted no comments regarding the proposed changes. I 
apologize. 

with regard to spousal property petitions (Probate Code 
·S§649.1 et. ~.), I have encountered some problems in 
interpreting the meaning of those sections. It seems clear from 
S655 that if the Court reads a will attached to a spousal 
property petition the Court can interpret that will and issue an 
order determining what assets of the deceased spouse passed to 
the surviving spouse and what assets do not. Similarly, the 
Court under that section can determine what assets are con~unity 
property which pass to the surviving spouse and which assets are 
not community property, and therefore, do not pass to the 
spouse. The question I have is: If a will is submitted in 
conjunction with a petition for a spousal property set aside, 
and another party wishes to contest the will, may the Court hear 
the matter and issue its order determining that some or all of 
the assets pass to the surviving spouse or must a petition for 
probate be submitted and a normal will contest pursued? I feel 
that under §655 the Court does have the authority to hear the 
matters presented and to make a determination with regard to 
that will just as it could any other case whether the will was 
being contested or not. Would you please advise me of the 
legislative intent or could you perhaps make some amendment that 
would clarify this issue. 
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.JACK E. COOPER 
ATTORNEY AT LAW 

California Law Revision commission 
August 7, 1986 
page 2 

Another problem that has been encountered, and which is 
mentioned in the most recent CEB book on conservatorships~ is a 
minor who suffers a head injury during adolescence a develop
mentally disabled person if the head injury results in dimini.sh
ment of the individual's physical and mental capabilities? It 
does appear on the face of it that the adolescent is a 
developmentally disabled person under the definition in the 
Code. However, it seems to be interpreted differently in 
various counties throughout the State. 

Another issue involving limited conservatorships is 
whether or not there must be a limited conservatorship 
established if the person is developmentally disabled. The Code 
section ::Liel: allows the powers of a general conservator for a 
limited conservator, does that then mean that a developmentally 
disabled person can have a general conservatorship or are they 
required to have a limited conservatorship? I believe that it 
does make a huge difference because of the Code section 
(§2351. 5) which provides that the conservator for a limited 
conservatorship must obtain such training and habilitation as 
will permit the limited conservatee to perform to the maximum 
extent of his capability. There is no comparable provision in a 
general conservatorship. 

I would greatly appreciate your response to this 
inquiry. 

Very truly yours. 

();::~= 
JEC:cak 

JC3/l08A 

• 
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CHARLE.S W. L.UTHER 

F"LORENCE J. LUTHER 

EXHIBIT 35 

LAW OFFICES OF 

LUTHER & LUTHER 
A PROF'"ESSIONAL CORPORATION 

FAIR OAKS. CALIFORNIA 915626 

OCtober 6, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite E-2 
Palo Alto, California 94303-4739 

Re: The New Estate and Trust Code 

Dear Sir or Madam: 

" L-1010" 
L-1025 

"'!AIL.ING AODR~SS 

1=. O. BOX 1030 

F"A~R OA,KS. CA 95628 

O~F'"ICE 

fliOI FAIR OAKS BLVD. SUITE B 

TELEPHONE 

rgl6~ 967-5<400 

Thank you for forwarding to me the tentative 
recommendations relative to the new Estate and Trust Code. 

I would like to suggest that the Commission 
consider the problem with respect to Special Administrators, 
or what could be a problem, with respect to the right of a 
Special Administrator to make final distribution of an estate. 

Under the present case law (Estate of Davis, (1917) 
175 Cal. 198,) even when distribution is the only remaining 
step, a General Administrator or Executor must be appointed 
for that purpose even though a Special Administrator may have 
completed all of the work necessary in the probate proceed
ings, including the filing of notice to creditors. 

It would seem it may create an unnecessary delay in 
an estate, where all the creditors have in fact been 
protected, and there is no other controversy in the estate, 
to delay the distribution of the estate simply for the 
formality of appointing a General Administrator or Executor, 
where no contest exists. 

It is possible the law may be limited to the cases 
where the Special Administrator and the person who would be 
the Executor under the will are one and the same, or some 
other limitation, but it does seem there should be some 
circumstances under which a Special Administrator with 
general powers should be able, upon court approval, to 
distribute the estate to the persons entitled thereto. 



California Law Revision Commission 
october 6, 1986 
Page Two 

In cases of a Will contest or where the admission 
of a Will would be a prerequisite to distribution, these 
requests for a Special Administrator to terminate the Estate 
may not be feasible, but at least it is something I think the 
Commission should consider. 

I would also like to comment with respect to 
requiring the personal representative to serve personal 
notice on known creditors. If the Commission feels that is a 
necessity, then I think the Commission should limit the 
definition of a "known creditor" to someone who is known to 
the personal representative within four months from the date 
of the appointment of the representative. 

The new Code establishing outside limits for 
entertaining creditor's claims "one year after the personal 
representative is appointed or the time and order for final 
distribution is made, whichever occurs first" seems much too 
long a period to allow the uncertainty of creditor's claims 
to continue. 

Thank you for your review of these comments. 

Very truly yours, 

LUTHER & LUTHER 
A Professional Corporation 

HER 
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Memo 86-201 EXHIBIT 36 Study L-1010 

McGEORGE SCHOOL OF LAW 

UNrVERSITY OF THE PACIFIC 3200 Fifth Avenue. SacrsTTlento. California 95817 

October 22, 1986 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303-4739 

Attention: Mr. John H. DeMoully 
Executive Secretary 

Re: Estate and Trust Code No. L-1045 

Dear Mr. DeMoully: 

In addition to my comments concerning other recommendations, 
I refer to proposed section 52 which mentions "letters 
of special administration (with general powers)." In 
order to avoid confusion, would it be well to refer to 
"letters of special administration" and "letters of special 
administration with general powers"? 

I have examined the other tentative recommendations and 
have no further suggestions. 

Very truly yours, 

B~1~;;;z~ '. 
Professor of Law 
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PART 2. OPENING ESTATE ADMINISTRATION 

CHAPTER 1. COMMENCEMENT OF PROCEEDINGS 

§ 8000. Petition 

et9/3m 
1/12187 

8000. Any interested person may, at any time after the death of a 

decedent, commence proceedings for administration of the estate of the 

decedent by a petition to the court for an order determining the date 

and place of the decedent's death and either or both of the following: 

(a) Appointment of a personal representative. 

(b) Probate of the decedent's will. A petition for probate of the 

decedent's will may be made regardless of whether the will is in the 

petitioner's possession or is lost, destroyed, or beyond the 

jurisdiction of the state. 

Comment. Section 8000 restates former law without substantive 
change. See, e.g., former Prob. C. § 323 (petition for probate of 
will). The court having jurisdiction is the superior court of the 
proper county. Sections 7050 (jurisdiction in superior court), 7051 
(venue), and 7070-7072 (transfer of proceedings). 

CROSS-REFERENCES 
Appointment of public administrator § 7641 
Definitions 

Interested person § 48 
Personal representative § 58 
Will § 88 

~ The interrelation of this provision with the various 
limitation periods and protection oE BFPs. as well as the evidentiary 
effect oE an unprobated will. will be taken up in connection with 
distribution and discharge. 

§ 8001. Failure of person named executor to petition 

8001. Unless good cause for delay is shown, if a person named in 

a will as executor fails to peti tion the court for administration of 

the estate wi thin 30 days after the person has knowledge of the death 

of the decedent, the person may be held to have waived the right to 

appointment as personal representative. 

Comment. Section 8001 restates former Probate Code Section 324 
without substantive change. If the person named as executor is held to 
have waived the right to appointment, the court may appoint another 

-1-



competent person as personal representative. 
(administrators with the will annexed). 

Definitions 
Person § 56 

CROSS-REFERENCES 

Personal representative § 58 
Will § 88 

§ 8002. Contents of petition 

See Section 8440 

8002. (a) The petition shall be in writing, signed by the 

petitioner, and filed with the clerk. 

(b) The petition shall contain all of the following information: 

(1) The jurisdictional facts, including the date and place of the 

decedent's death. 

(2) The street number, street, city, and county of the decedent's 

residence at the time of death. 

(3) The name, age, address, and relation to the decedent of each 

heir and devisee of the decedent, so far as known to or reasonably 

ascertainable by the petitioner. 

(4) The character and estimated value of the property of the 

estate. 

(5) The name of the person for whom appointment as personal 

representative is petitioned. 

(c) A copy of the decedent's will, if any, shall be attached to 

the petition and the petition shall state whether the person named as 

executor in the will consents to act or waives the right to appointment. 

Conunent. Subdivision (a) of Section 8002 is drawn from former 
Probate Code Section 440 (application for letters of administration). 
Subdivisions (b) and (c) restate portions of former Probate Code 
Sections 326 (petition for probate of will) and 440 (petition for 
letters of administration), but substitute the address for the 
residence of heirs and devisees, add an express requirement that a copy 
of the will be attached, and provide for notice to heirs and devisees 
reasonably ascertainable by the petitioner. The provision of former 
Probate Code Section 440 for signature by counsel for the petitioner is 
not continued. 

Defini tions 
Devisee § 34 
Heirs § 44 
Person § 56 

CROSS-REFERENCES 
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Personal representative § 58 
Property § 62 
Will § 88 

Verification required § 1284 

~ Subdivision (a) requires the petition to be signed by the 
petitioner, whereas existing Section 440 permits counsel for the 
petitioner to sign. George F. Montgomery, II, and Dena Burnham Kreider 
of San Francisco (Exhibi t 21) state that "The lawyer's power to sign 
the petition may be useful in some circumstances, and the change seems 
unnecessary." It is worth noting that under the Commission's general 
approach to the Estate and Trust Code, the petition will have to be 
verified; this will impose some restraint on signing of the petition by 
the attorney, and perhaps that is all that is needed. See Code Civ. 
Proc. § 446 (verification must be made by party unless unable, and 
attorney verifying pleading must include in affidavit why party was 
unable) • 

Subdivision (c) requires a copy of the will to be attached to the 
petition. Judge Robert R. Willard of Ventura County (Exhibit 30) 
suggests that the copy be required to be typed. "All too often a 
photocopy is attached which is difficult to decipher. Also there may 
be ambiguity as to what is being offered for probate if the will 
contains deletions or alterations." 

The San Mateo County Bar Association Probate Section (Exhibit 1) 
suggests that a proponent of a will or any party petitioning for 
letters of administration be required to disclose Jrnowledge of the 
existence of a later will, or oE any will, as the case may be. "This 
could be accomplished by an appropriate revision to the Judicial 
Counsel form.1t 

§ 8003. Setting and notice of hearing 

8003. When the petition is filed: 

(a) The hearing on the petition shall be set for a day not less 

than 15 nor more than 30 days after the petition is filed. At the 

request of the petitioner made at the time the petition is filed, the 

hearing upon the petition shall be set for a day not less than 30 nor 

more than 45 days after the petition is filed. 

(b) The petitioner shall serve, and publish or post, notice of the 

hearing in the manner prescribed in Chapter 2 (commencing with Section 

8100). 

Comment. Section 8003 restates former Probate Code Sections 327 
(probate of will) and 441 (application for letters), except that the 
10-day minimum period is increased to 15 days and the petitioner rather 
than the clerk has the duty of giving notice. 

CROSS-REFERENCES 
Clerk to set matter for hearing § 1285 
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Note. Under existing law the minimum time for setting the 
petition for hearing is 10 days, which this section increases to 15 
days. This change in law met wi th the approval of David B. Fl inn of 
San Francisco (Exhibit 9) ("the new provisions for setting the petition 
for hearing and giving notice are good ones") and John G. Lyons of San 
Francisco (Exhibit 15) ("the time periods in proposed Section 8003 
appear to be desirable changes"). 

However, this change was also strongly opposed. Douglas Butler of 
Torrance (Exhibit 4) labels the increase in time for establishing a 
probate from 10 days to 15, "ill-advised". He states that while 
additional time for a notice of hearing is desirable, there are many 
instances where undue harm to the estate occurs through delay. "In 
many estates it is difficult to locate persons who are entitled to 
notice but have no beneficial interest in the estate. The 15-day 
notice will cause undue delays. As long as a court can retain the 
jurisdiction to continue the matter upon the ·objection of any 
beneEiciary or on its own motion, there should be no reason that the 
notice should be increased to 15 days." The San Mateo County Bar 
Association Probate Section (Exhibit 1) takes a similar position, 
stating that, "It may be appropriate, however, to permit upon request 
oE an interested person, one mandatory continuance oE such a hearing in 
order to allow interested persons additional time to prepare Eor the 
hearing and to raise objections, if appropriate." 

Charles G. Schulz of Palo Alto (Exhibit 25) expresses a different 
concern with the change to 15 days--he believes the time should be the 
same Eor both a petition for probate and a petition for letters of 
administration. "Having arbitrary differences in the period oE notice 
leads to conEusion." He apparently fails to realize that the tentative 
recommendation combines the two petitions in one, so in fact the 
tentative recommendation does what he suggests. 

§ 8004. Opposition 

8004. An interested person may contest the petition by filing an 

objection setting forth written grounds of opposition. The court may 

continue the matter upon an oral request made at the hearing for time 

to file an objection setting forth written grounds of opposition. 

(b) If appointment of the personal representative is contested, 

the grounds of opposition may include a challenge to the competency of 

the personal representative or the right to appointment. If the 

contest asserts the right of another person to appointment as personal 

representative, the contestant shall also file a petition and serve 

notice in the manner prescribed in Article 2 (commencing with Section 

8110) of Chapter 2, and the court shall hear the two petitions together. 

(c) If a will is contested, the procedure is that prescribed in 

Article 3 (commencing with Section 8250) of Chapter 3. 

-4-



Comment. Subdivisions (a) and (b) of Section 8004 restate the 
first portion of the first sentence of former Probate Code Section 370, 
former Probate Code Section 442, and a portion of the first sentence of 
former Probate Code Section 407, without substantive change. 
Subdivision (c) is included as a cross-reference. 

Definitions 
Interested person § 48 
Person § 56 

CROSS-REFERENCES 

Personal representative § 58 
Will § 88 

Verification required § 1284 

§ 8005. Hearing 

8005. (a) At the hearing on the petition, the court shall hear 

and determine any objection. 

(b) The court may examine and compel any person to attend as a 

witness concerning any of the following matters: 

(1) The time, place, and manner of the decedent's death. 

(2) The place of the decedent's domicile and residence at the time 

of death. 

(3) The character and value of the decedent's property. 

(4) Whether or not the decedent left a will. 

(c) The following matters shall be established: 

(1) The jurisdictional facts, including the time and place of the 

decedent's death and whether the decedent was domiciled in this state 

at the time of death. 

(2) The existence or nonexistence of the decedent's will. 

(3) That notice of the hearing was given as required by statute. 

Comment. Section 8005 restates former Probate Code Section 443 
and a portion of the first sentence of former Probate Code Section 407 
without substantive change. 

Definitions 
Person § 56 
Property § 62 
Will § 88 

CROSS-REFERENCES 
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§ 8006. Court order 

8006. (a) If the court finds the necessary jurisdictional facts 

exist, the court shall make an order determining the time and place of 

the decedent's death and the jurisdiction of the court. Where 

appropriate and upon satisfactory proof, the order shall admit the 

decedent's will to probate and appoint a personal representative. The 

date the will is admitted to probate shall be included in the order. 

(b) If through defect of form or error the jurisdictional facts 

are incorrectly stated in the petition but actually exist, the court 

has and retains jurisdiction to correct the defect or error at any 

time. No such defect or error makes void an order admitting the will 

to probate or appointing a personal representative or any subsequent 

proceeding. 

Comment. Subdivision (a) of Section 8006 is new. For the minute 
order admitting a will to probate, see Section 8225. 

Subdivision (b) restates the last paragraph of former Probate Code 
Sections 326 and 440 without substantive change. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 
Will § 88 

§ 8007, Determination of jurisdiction conclusive 

8007. (a) Except as provided in subdivision (b), an order of the 

court admitting a will to probate or appointing a personal 

representative, when it becomes final, is a conclusive determination of 

the jurisdiction of the court and cannot be collaterally attacked. 

(b) Subdivision (a) does not apply in any of the following cases: 

(1) The presence of fraud in the procurement of the court order. 

(2) The court order is based upon the erroneous determination of 

the decedent's death. 

Comment. Section 8007 restates former Probate Code Section 302 
without substantive change and extends it to cover probate of a will as 
well as appointment of a personal representative. 

CROSS-REFERENCES 
Defini tions 

Personal representative § 58 
Will § 88 

~ General provisions governing finality of orders have not 
yet been drafted. 
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CHAPTER 2. NOTICE OF HEARING 

Article 1. Contents 

§ 8100. Form of notice 

8100. The notice of hearing of a petition for administration of a 

decedent's estate, whether served pursuant to Article 2 (commencing 

with Section 8110) or published or posted pursuant to Article 3 

(commencing with Section 8120), shall state substantially as follows: 

NOTICE OF PETITION TO ADMINISTER 
ESTATE OF ____ _ 

To all heirs, beneficiaries, creditors, and contingent 
creditors of and persons who may be otherwise 
interested in the will and/or estate: 

A petition has been filed by in the 
Superior Court of County requesting 
that be appointed as personal representative 
to administer the estate of [under the 
Independent Administration of Estates Act] [and for probate 
of the decedent's will, which is available for examination in 
the court file]. [If independent administration of estates 
authority is granted, the personal representative may 
administer the estate without supervision.] 

The petition in Estate No. is set for hearing in 
DQt. ~. 

at ----------------------rr. .... ~~--------------(Address) 
on at 

(Date of hearing) ~(~T~i=m~e~o~f~h~ea~r~i~n~g~)---

IF YOU OBJECT to the granting of the petition, you 
should either appear at the hearing and state your objections 
or file written objections with the court before the 
hearing. Your appearance may be in person or by your 
attorney. 

IF YOU ARE A CREDITOR or a contingent creditor of the 
deceased, you must file your claim with the court or present 
it to the personal representative appointed by the court 
within four months from the date of first issuance of letters 
as provided in [Section 700] of the California Estate and 
Trust Code. The time for filing claims will not expire 
before four months from the date of the hearing noticed above. 

YOU MAY EXAMINE the file kept by the court. If you are 
interested in the estate, you may serve upon the personal 
representative, or upon the attorney for the personal 
representative, and file with the court with proof of 
service, a written request stating that you desire special 
notice of the filing of an inventory and appraisal of estate 
assets or of the petitions or accounts mentioned in [Sections 
1200 and 1200.5] of the California Estate and Trust Code. 

(Name and address of petitioner, 
or petitioner's attorney) 
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Comment. Section 8100 restates the second sentence of former 
Probate Code Section 328 and continues former Probate Code Section 
333(b), except that reference to notice of the decedent's death is 
eliminated from the caption, the type size is not specified, and a 
reference to the decedent's will is added. Cf. Sect ion 8124 (type 
size). Section 8100 also restates the last sentence of former Probate 
Code Section 441 without substantive change. Section 8100 consolidates 
the published or posted notice with the general notice served on heirs 
or beneficiaries, so that there is a single form of notice. 

Note. The San Diego County Bar Association Subcommittee for 
Probate, Trust and Estate Planning Legislation (Exhibit 6) suggests 
that the entire petition with its attachments be sent to each person 
receiving notice. "My experience has been that heirs, beneficiaries 
and other people receiving notice appreciate having the actual papers 
before them rather than being told in the notice that they may examine 
the file at the Court. The added expense of this procedure would be 
offset by fewer queries about filed peti tions." Along the same lines, 
Beryl A. Bertucio of Matthew Bender (Exhibit 3) notes that a copy of 
the will being offered for probate is not attached to the notice but 
the beneficiaries are required to inspect the will in the court file. 
She suggests as an alternative a new requirement that the petitioner 
mail a copy of the will to a person entitled to notice within five days 
after receipt of a written request; this suggestion would be "for 
security and the convenience of courts." 

The San Diego group also recommends that the notice include an 
instruction to beneficiaries to notify the personal representative of 
any change of address. "Many times during administration, heirs, 
beneficiaries, creditors, or other people interested in the estate 
change their address and thereafter mayor may not receive any notice 
filed." 

Ms. Bertucio is concerned about the "ominous" character oE the 
notice concerning Independent Administration, and that it may 
discourage rather than encourage use of Independent Administration. 
She offers suggestions to make it less forbidding. The Commission is 
reviewing this notice prov~s~on in connection with its separate 
recommendation on Independent Administration. 

Article 2. Service of Notice 

§ 8110. Persons on whom notice served 

8110. (a) At least 10 days before the hearing of a petition for 

administration of a decedent's estate, the petitioner shall serve 

notice of the hearing on all of the following persons: 

(1) Each heir of the decedent, so far as known to or reasonably 

ascertainable by the petitioner. 

(2) Each devisee and executor named in any will being offered for 

probate. 

(b) The petitioner shall give other notice as the court prescribes. 
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Comment. Subdivision (a) of Section 8110 restates the first part 
of the first sentence of former Probate Code Section 328 and a portion 
of the second sentence of former Probate Code Section 441, but adds to 
paragraph (1) the provision limiting service to known heirs. Cf. 
§§ 7300-7302 (notices). Subdivision (b) is new. It should be noted 
that in case of service by mail, the time for service is extended by 
five days in the case of a place of address within California, by 10 
days in the case of a place of address outside California, and by 20 
days in the case of a place of address outside the United States. Code 
Civ. Proc. § 1013 (extension of time for service); Est. & Trusts Code § 
7200 (general rules of practice govern). 

Definitions 
Devisee § 34 
Heirs § 44 
Will § 88 

CROSS-REFERENCES 

Note. We will include in this section a cross-reference to 
whatever provisions are developed concerning actual notice to creditors. 

Judge Robert R. Willard of Ventura County (Exhibit 30) suggests 
that notice should also be served upon beneficiaries named in the last 
preceding will known to or reasonably ascertained by the petitioner. 
He cites a recent case where a will that made a very substantial 
bequest to a nonprofit corporation was revoked by the testator (who was 
an incompetent conservatee), and a new will was executed shortly before 
death under suspicious circumstances, leaving the estate to a recent 
acquaintance. "The later will was admitted to probate and the time to 
contest the will after probate expired before the non-profit 
corporation became aware of the facts. The wills had been drawn by the 
same attorney." Judge Willard mentions this matter because he has 
encountered the problem "numerous times in presiding over Ventura 
County's probate calendar for more than 15 years." 

This section requires 10 days notice of hearing to interested 
persons, and the Comment notes that this time is extended in case of 
mailed service under general provisions of the Code of Civil 
Procedure. Charles G. Schulz of Palo Alto (Exhibit 25) questions 
whether the general provisions even apply (they do, under Probate Code 
Section 1233), and if so, whether it is desirable. "Again, the 
requirement of added days for service by mail can only lead to 
confusion and inadvertent errors." The staff thinks the added time for 
mailed notice is necessary. Only 10 days notice is required to open 
estate administration, and if 5 of those are consumed by the mailing 
process, this leaves very little time to respond for an interested 
person whose rights may be substantially affected. In our draft of 
general notice provisions we do not allow additional time for mailed 
notice, but we extend the 10 day notice requirements to 15 days. 
Perhaps this approach would be useful here as well. 
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§ 8111. Service on Attorney General 

8111. If the decedent's will involves or may involve a 

testamentary trust of property for charitable purposes other than a 

charitable trust with a designated trustee resident in this state, or 

involves or may involve a devise for chari table purposes wi thout an 

identified devisee, notice of hearing accompanied by a copy of the 

petition and the will shall be served upon the Attorney General. 

Comment. Section 8111 restates the second paragraph of 
Probate Code Section 328 without substantive change. See also 
7305 (notice to state). 

Defini tions 
Devise § 32 
Devisee § 34 
Will § 88 

CROSS-REFERENCES 

former 
Section 

§ 8112. Notice to Director of Health Services and other state agencies 

~ This section is reserved for possible inclusion of existing 
Probate Code S 700.1 or other provisions relating to notice to state 
taxing authorities, depending on the provisions ultimately adopted. At 
the minimum, the section may be used for cross-referencing purposes. 

S 8113. Notice involving foreign cit~en 

Note. An additional provision might be added to the statute along 
the following lines: 

S 8113. Notice involving foreign citizen 
8113. (a) If a citizen of a foreign country dies 

without leaving a will or leaves a will without naming an 
executor, or if it appears that property will pass to a 
citizen of a foreign country, notice shall be given to the 
consul of the foreign county. 

(b) Notice under this section is required only if the 
particular foreign country has consul representation in the 
United States and the United States has treaty rights with 
that country. 

Comment. Section 8113 is drawn from Section 7.06 of the 
Los Angeles County Probate Policy Memorandum (1985). The 
countries with which the United States has consul 
representation and treaty rights as of [date] are [list]. 

Whether this provision is particularly useful, or whether it simply 
adds more complexity to probate without real benefit, we do not know. 
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Article 3. Publication or Posting 

§ 8120. Publication or posting required 

8120. In addition to service of the notice of hearing as provided 

in Article 2 (commencing with Section 8110), notice of hearing of a 

petition for administration of a decedent's estate shall also be 

published or posted before the hearing in the manner provided in this 

article. 

Comment. Section 8120 is new. It is intended for organizational 
purposes only. 

1fQ1&.. Provisions governing nonresident decedents are dealt with 
in a separate tentative recommendation. 

§ 8121. Publication of notice 

8121. (a) Notice shall be published for at least 10 days. Three 

publications in a newspaper published once a week or more often, with 

at least five days intervening between the first and last publication 

dates, not counting the publication dates, are SUfficient. 

(b) Notice shall be published in a newspaper of general 

circulation in the city where the decedent resided at the time of 

death, or where the decedent's property is located if the court has 

jurisdiction pursuant to subdivision (b) of Section 7051. If there is 

no such newspaper, the decedent did not reside in a city, or the 

property is not located in a city, then notice shall be published in a 

newspaper of general circulation in the county which is circulated 

within the community in which the decedent resided or the property is 

located. 

(c) For purposes of this section, "city" means a charter city as 

defined in Section 34101 of the Government Code or a general law city 

as defined in Section 34102 of the Government Code. 

Comment. Section 8121 continues subdivision (a) of former Probate 
Code Section 333 without substantive change, except that the fifth 
sentence of former Probate Code Section 333 is continued in Section 
8123 (posting of notice). If no newspaper satisfies the requirements 
of section, notice must be posted pursuant to Section 8123 (posting of 
notice). 

Definitions 
Property § 62 

CROSS-REFERENCES 
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Note. This section was amended during the 1986 session to provide 
that if there is no newspaper of general circulation in the city of the 
decedent's residence or in the county that is circulated in the 
decedent's community, then publication must be in the paper nearest the 
county seat that is circulated in the decedent's community: 

If there is no such newspaper, notice shall be published 
in a newspaper of general circulation published in the State 
of California nearest to the county seat of the county in 
which the decedent resided or the property is located, and 
which is circulated within the community in which the 
decedent resided or the property is located. 

See Chapter 711 of the Statutes of 1986. The staff will incorporate 
this new provision in the draft. 

A number of letters objected to the requirement that publication 
of notice be in a newspaper published in the city where the decedent 
resided. The Marin County Bar Association Probate and Estate Planning 
Section (Exhibit 18) forwarded the Commission a resolution to allow use 
of any newspaper of general circulation in the city, whether based in 
that city or in the surrounding county. They state that the 
reliability of notice is extremely important in probate matters, but 
that their membership has found that "newspapers generally circulated 
in only one city are more susceptible to publication delays and 
deadline variances." Charles G. Schulz of Palo Alto (Exhibit 25) also 
observes that "The real source of delay is publication in newspapers in 
the community of residence which are published weekly." 

Edmond C. Ward of San Rafael (Exhibit 28) observes that before the 
enactment of the city newspaper publication requirement, publication 
was usually done in a daily paper and would usually result ina probate 
hearing date within two weeks of filing the petition. Under the new 
rule, due to publisher error, publication on two occasions was not 
completed until after the designated probate hearing date. "We must 
usually allow about one month from the time of filing a Petition for 
Probate until the hearing date when weekly newspapers are involved, and 
in the two cases mentioned above, additional delays were encountered 
when republication was necessary because of publisher error. Many of 
these so-called 'adjudicated newspapers' are simply not widely read and 
do not give adequate notice. I had never heard of several of them 
until Probate Code § 333 in its present form was enacted. I understand 
that the California Law Revision Commission is reluctant to ruffle the 
feathers of newspaper publishers, but Probate Code § 333 has given rise 
to delays in probate procedure at best and incompetence at worst. I 
have been practicing probate law for over 30 years in the San Francisco 
Bay Area." 

§ 8122. Good faith compliance with publication requirement 

8122. The Legislature finds and declares that, to be most 

effective, notice of hearing should be published in compliance with 

Section 8121. However, the Legislature recognizes the possibility that 

in unusual cases due to confusion over jurisdictional boundaries or 

oversight such notice may inadvertently be published in a newspaper 
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that does not satisfy Section S121. Therefore, to prevent a minor 

error in publication from invalidating what would otherwise be a proper 

proceeding, the Legislature further finds and declares that notice 

published in a good faith attempt to comply with Section Sl21 is 

sufficient to provide notice of hearing and to establish jurisdiction 

if the court expressly finds that the notice was published in a 

newspaper of general circulation published within the county and widely 

circulated within a true cross-section of the community in which the 

decedent resided or the property was located in substantial compliance 

with Section S12l. 

Comment. Section S122 continues former Probate Code Section 334 
without substantive change. 

Definitions 
Property § 62 

§ S123. Posting of notice 

CROSS-REFERENCES 

8123. If no newspaper satisfies the requirements of Section S12l, 

notice of hearing shall be posted at least 10 days before the hearing 

at the courthouse of the county having jurisdiction and two of the most 

public places within the community in which the decedent resided or the 

property is located. 

Comment. Section 8123 restates the fifth sentence of former 
Probate Code Section 333 with the following changes: the 10-day posting 
requirement is clarified and the county courthouse is made one of the 
required three postings. 

Definitions 
Property § 62 

§ 8124. Type size 

CROSS-REFERENCES 

S124. Whether published or posted, the notice of hearing shall be 

in readable type. For the purpose of this section, if the caption is 

in S-point type or larger and the text of the notice is in 7-point type 

or larger, the notice is deemed readable. 

Comment. Section 8124 supersedes the introductory portion of 
subdivision (b) of former Probate Code Section 333. Nothing in Section 
8124 precludes a smaller type size than referred to in the section, so 
long as the notice remains readable. See also Code Civ. Proc. § 1019 
(type size variations). 
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§ 8125. Affidavit of publication or posting 

8125. A petition for administration of a decedent's estate shall 

not be heard by the court unless an affidavit showing due publication 

or posting of the notice of hearing has been filed with the court. The 

affidavit shall contain a copy of the notice and state the date of its 

publication or posting. 

Comment. Section 8125 continues subdivision (c) of former Probate 
Code Section 333 without substantive change. 

§ 8126. Contents of subsequent published or posted notice 

8126. Notwithstanding Section 8100, after the notice of hearing 

is published or posted and an affidavit filed, any subsequent 

publication or posting of the notice may omit the information for 

creditors and contingent creditors. 

Comment. Section 8126 restates former Probate Code Section 333(d) 
without substantive change. 

Note. This section will be reviewed in light oE any other 
provisions relating to subsequent publication or posting of notice. 

CHAPTER 3. PROBATE OF WILL 

Article I. Production of Will 

§ 8200. Delivery or filing of will by custodian 

8200. (a) Unless a petition for probate of the will is earlier 

filed, the custodian of a will shall, within 30 days after having 

knowledge of the death of the testator, do one of the following: 

(1) File the will with the clerk of the superior court of the 

county in which the estate of the decedent may be administered. 

(2) Deliver the will to the person named in the will as executor, 

who shall, within 10 days after delivery of the will, either petition 

for probate of the will or file the will with the clerk of the superior 

court of the county in which the estate of the decedent may be 

administered. 

(b) A person who fails to comply with the requirements of this 

section is liable for all damages sustained by any person injured by 

the failure. 
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(c) A will filed with the clerk pursuant to this section shall be 

released by the clerk for attachment to a petition filed with the court 

for probate of the will, or otherwise upon receipt of a court order for 

production of the will. 

Comment. Section 8200 is drawn from former Probate Code Section 
320. Section 8200 adds a filing requirement for the named executor in 
possession of a will and a procedure for production of the filed will. 

Defined terms 
Person § 56 
Will § 88 

CROSS-REFERENCES 

Note. Subdivision (a) of this section requires that the executor 
file the will within 10 days after receipt from another person. This 
provision is endorsed by Charles E. Ogle of Morro Bay (Exhibit 23). 
However, two respondents thought 10 days within which to petition or 
file is inadequate; the executor should have at least 30 days. See 
comments of George F. Montgomery, II, and Dena Burnham Kreider of San 
Francisco (Exhibit 21) and Charles G. Schulz of Palo Alto (Exhibit 
25). As Montgomery and Kreider point out, "the custodian of a will 
might deliver the will to the nominated executor on the day after the 
day of death, upon which the nominated executor must file the will 
within 10 days. The section easily may be revised to allow an executor 
a full 30 days to gather the information necessary to prepare the 
petition to be filed simultaneously with the will." 

Jerome Sapiro of San Francisco (Exhibit 24) has a different 
perspective. He doesn't believe the custodian should deliver the will 
to the executor at all. "1 personally believe that the law should 
require delivery to the Clerk of Court only, - the best place to assure 
those interested that same will be available. A photocopy could be 
required to be given to the executor by the custodian." 

Subdivision (c) of this section provides that a will filed with 
the clerk shall be attached to a petition for probate of the will. 
George F. Montgomery, II, and Dena Burnham Kreider of San Francisco 
(Exhibit 21) and Jerome Sapiro point out that this conflicts both with 
existing practice and with Section 8002, which provides only that a 
copy of the will must be attached to the petition. They suggest that 
subdivision (c) be made consistent by providing that the clerk may 
furnish a copy (rather than the original) for attachment to the 
petition. The staff will make this change. 

§ 8201. Order for production of will 

8201. If, upon petition alleging that a person has possession of 

the will of a decedent, the court is satisfied that the allegation is 

true, the court shall order the person to produce the will. 

Comment. Section 8201 restates a portion of former Probate Code 
Section 321. The court or judge has general authority to enforce the 
production of wills and the attendance of witnesses. See Section 7060 
(authority of court or judge). 
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Definitions 
Person § S6 
Will § 88 

CROSS-REFERENCES 

§ 8202. Will detained outside jurisdiction 

8202. If the will of a person who at the time of death was 

domiciled in this state is detained in a court of any other state or 

country and cannot be produced for probate in this state, a copy of the 

will duly authenticated may be admitted to probate in this state with 

the same force and effect as the original will. The same proof shall 

be required as if the original will were produced. 

Comment. Section 8202 restates former Probate Code Section 330 
without substantive change. Proof of a duly authenticated copy may be 
made in the same manner as proof of an original will. Thus the court 
may authorize a copy to be presented to the witnesses and the witnesses 
may be asked the same questions with respect to the copy as if the 
original will were present. See Article 2 (commencing with Section 
8220) (proof of will). 

Definitions 
Person § S6 
State § 74 
Will § 88 

CROSS-REFERENCES 

~ George F. Montgomery, II, and Dena Burnham Kreider of San 
Francisco (Exhibit 21) question use of the term "duly authenticated" in 
this section, stating that a duly authenticated copy is "a copy 
attached to which is proof of its establishment in accordance with the 
laws of another state (see current Sections 360-362). If the will is 
'duly authenticated,' then no additional proof of the will should be 
required." The staff believes this analysis is correct, and will refer 
instead to a "certified" copy of the will. as they suggest. 

Article 2. Proof of Will 

§ 8220. Evidence of subscribing witness 

8220. Unless there is a contest of a will: 

(a) The will may be proved on the evidence of one of the 

subscribing witnesses only, if the evidence shows that the will was 

executed in all particulars as prescribed by law. 

(b) Evidence of execution of a will may be received by an 

affidavit of a subscribing witness to which there is attached a 
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photographic copy of the will, or by an affidavit in the original will 

that includes or incorporates the attestation clause. 

(c) If no subscribing witness resides in the county, but the 

deposition of a witness can be taken elsewhere, the court may direct 

the deposition to be taken. On the examination, the court may 

authorize a photographic copy of the will to be made and presented to 

the witness, and the witness may be asked the same questions with 

respect to the photographic copy as if the original will were present. 

Comment. Section 8220 restates the first two sentences of former 
Probate Code Section 329 and the last sentence of former Probate Code 
Section 1233 without substantive change. 

Definitions 
Will § 88 

CROSS-REFERENCES 

§ 8221. Proof where no subscribing witness available 

8221. If no subscribing witness is available as a witness within 

the meaning of Section 240 of the Evidence Code, the court may, if the 

will on its face conforms to all requirements of law, permit proof of 

the will by proof of the handwriting of the testator and one of the 

following: 

(a) Proof of the handwriting of any one subscribing witness. 

(b) Receipt in evidence of one of the following documents reciting 

facts showing due execution of the will: 

(1) A writing in the will bearing the signatures of all 

subscribing witnesses. 

(2) An affidavit of a person with personal knowledge of the 

circumstances of the execution. 

Comment. Section 8221 restates the fourth sentence of former 
Probate Code Section 329, except that the writing need not appear "at 
the end" of the will. The signatures of subscribing witnesses no 
longer must appear at the end. Section 6110 (execution). If the 
subscribing witnesses are competent at the time of attesting the 
execution, their subsequent incompetency, from whatever cause, will not 
prevent the probate of the will, if it is otherwise satisfactorily 
proved. Cf. Evid. Code § 240 ("unavailable as a wi tness"). 

Definitions 
Will § 88 

CROSS-REFERENCES 
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§ 8222. Proof of holographic will 

8222. A holographic will may be proved in the same manner as 

other writings. 

Comment. Section 8222 continues former Probate Code Section 331 
without substantive change. See Evid. Code §§ 1400-1454 
(authentication and proof of writings). 

§ 8223. Proof of lost or destroyed will 

8223. The petition for probate of a lost or destroyed will shall 

include or be accompanied by a written statement of the testamentary 

words or their substance. If the will is proved, the provisions of the 

will shall be set forth in the order admitting the will to probate. 

Comment. 
Probate Code 
admitting the 
is omitted. 

Definitions 
Will § 88 

Section 8223 restates the first two sentences of former 
Section 351 except that the requirement that the order 
will to probate be "set forth at length in the minutes" 

CROSS-REFERENCES 

§ 8224. Perpetuation of testimony 

8224. The testimony of each witness concerning the execution or 

provisions of a will, the testamentary capacity of the decedent, and 

other issues of fact, may be reduced to writing, signed by the witness, 

and filed, whether or not the will is contested. The testimony so 

preserved, or an official reporter's transcript of the testimony, is 

admissible in evidence in any subsequent proceeding concerning the will 

if the witness has become unavailable as a witness within the meaning 

of Section 240 of the Evidence Code. 

Comment. Section 8224 continues and broadens former Probate Code 
Section 374 (will contests) and the last sentence of former Probate 
Code Section 351 (proof of lost or destroyed will). The former 
provisions were treated as permissive rather than mandatory in practice 
and by case law. 

Definitions 
Will § 88 

CROSS-REFERENCES 

~ Charles A. Triay oE Oakland (Exhibit 32) Einds this 
provision and its predecessors "troublesome'" in that "they do not 
provide for the confrontation of the witness by cross examination, and 
do not even require that the 'testimony' being perpetuated be veriEied 
under penalty oE perjury." 
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§ 8225. Admission of will to probate 

8225. (a) When the court admits a will to probate, that fact 

shall be recorded in the minutes by the clerk and the will shall be 

filed. 

(b) If the will is in a foreign language, the court shall certify 

to a correct translation into English, and the certified translation 

shall be filed with the will. 

Comment. Section 8225 supersedes former Probate Code Section 332. 

Definitions 
Will § 88 

CROSS-REFERENCES 

§ 8226. Effect of admission of will to probate 

8226. (a) If no person contests the validity of a will or 

petitions for revocation of probate of the will within the time 

prescribed in this chapter, admission of the will to probate is 

conclusive. 

(b) Admission of a will to probate does not preclude the 

subsequent probate of another will of the decedent before the close of 

administration, and the court may, but need not, determine how any 

provisions of a will are affected by another will. 

(c) After the close of administration, no other will may be 

admitted to probate. 

Comment. Subdivision (a) of Section 8226 restates the first 
portion of former Probate Code Section 384 without substantive change. 
The time within which a contest must be made is before or at the 
hearing (Section 8004), and the time within which revocation of probate 
may be sought is 120 days after the will is admitted or, in the case of 
a minor or incompetent person, before the close of estate 
administration (Section 8270). 

Subdivision (b) restates former Probate Code Section 385. 
Subdivision (b) is consistent with Section 6120 (revocation by 
subsequent will). If more than one will is admitted to probate, the 
court should determine what provisions, if any, control nomination of 
an executor. 

Subdivision (c) is new. It precludes probate of another will 
after close of administration. Cf. Estate of Moore, 180 Cal. 570, 182 
P. 285 (1919). For treatment of after-discovered property, see Section 
11641 (distribution and discharge). 
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Defini tions 
Person § 56 
Will § 88 

CROSS-REFERENCES 

Note. In order to give finality in probate, subdivision (c) 
precludes admission of a will to probate after close of 
administration. Both the San Mateo County Bar Association Probate 
Section (Exhibit 1) and the San Diego County Bar Association 
Subcommittee for Probate, Trust and Estate Planning Legislation 
(Exhibit 6) note the ambiguity in the words "close of administration," 
as used in both subdivisions (b) and (c). The staff would revise this 
to preclude probate of a will after "the court makes an order for final 
distribution of the property." This would also resolve the policy 
question raised by Jeffrey A. Dennis-Strathmeyer of CEB (Exhibit 
7)--"It is rather unusual for a later will to be discovered while there 
is still undistributed property, but the need for finality is not so 
great that we should penalize the real beneficiaries when this occurs." 

Rawlins Coffman of Red Bluff (Exhibit 5) is concerned about the 
possible adverse impact of subdivision (c) when issues of title arise 
later. He notes, for example, that a surviving spouse may take 
property without administration; does subdivision (c) preclude later 
probate of the decedent's will if that becomes necessary to clear title 
to the property? He also cites an instance of a case where the 
decedent's will was not probated, but a court order was obtained 
terminating joint tenancy vesting; twenty years later the decedent's 
will was probated in order to make clear that the surviving spouse was 
the decedent's beneficiary in order to receive property coming from the 
estate of the decedent's mother. Would subdivision (c) impair the 
ability to do this? The staff does not believe subdivision (c) would 
affect either of these situations. Neither involved prior 
administration of the decedent IS estate, so there was never a prior 
determination of the decedent's beneficiaries or court-ordered 
distribution to them. Therefore there was never a close of estate 
administration to preclude the later probate of the will. Had there 
been a prior estate administration, the prior estate administration 
would presumably have involved a determination of the decedent's 
beneficiaries, and a subsequent probate would not be necessary. 

A recent case notes that the rules limiting late admission of a 
will to probate are subject to exception in the case of extrinsic 
fraud. Estate of Sanders, 40 Cal. 3d 607 (1985). The staff will add a 
reference to this case in the Comment to the section. The staff will 
also delete the word "other" from subdivision (c), as suggested by the 
San Diego group. 

Article 3. Contest of Will 

§ 8250. Summons 

8250. When an objection is made pursuant to Section 8004, the 

clerk shall issue a summons directed to the persons required by Section 

8110 to be served with notice of hearing of a petition for 

-20-



administration of the decedent's estate. The sununons shall contain a 

direction that the persons sununoned file with the court a written 

pleading in response to the contest within 30 days after service of the 

summons. 

Comment. Section 8250 restates the last portion of the first 
sentence of former Probate Code Section 370, but replaces the citation 
with a summons. Service of the summons must be made in the manner 
provided by law for service of summons in a civil action. Section 7200 
(general rules of practice govern). Section 8250 does not limit the 
persons to be notified, and thus requires notice to all affected 
persons wherever residing, including minors and incompetents. 

Defini tions 
Person § 56 

CROSS-REFERENCES 

Note. Chapter 14 of the Statutes of 1986 added to the law a 
provision that, "An executor named in the will is under no duty to 
defend a contest of the will until he or she is appointed as executor 
by the court." The staff will add this provision to this section in 
the redraft. 

Jack E. Cooper of San Diego (Exhibit 34) raises the question of 
what procedures apply to a will "contest" when a will is submitted as 
part of a Probate Code Section 650 community property confirmation 
proceeding. The general will contest provisions set out in this 
article should apply; perhaps it would be worthwhile adding a 
cross-reference in the community property confirmation statute. 

§ 8251. Responsive pleading 

8251. (a) The petitioner or any other interested person may 

jointly or separately answer the objection or demur to the objection 

within the time prescribed in the summons. 

(b) Demurrer may be made upon any of the grounds of demurrer 

available in a civil action. If the demurrer is sustained, the court 

may allow the contestant a reasonable time, not exceeding 10 days, 

within which to amend the objection. If the demurrer is overruled, the 

petitioner or other interested persons may, within 10 days thereafter, 

answer the objection. 

Comment. Section 8251 restates the second, third, and fourth 
sentences of former Probate Code Section 370, but does not make receipt 
of written notice a condition for time to answer after a demurrer is 
overruled. 

CROSS-REFERENCES 
Definitions 

Interested person § 48 
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§ 8252. Trial 

8252. (a) At the trial, the proponents of the will have the 

burden of proof of due execution. The contestants of the will have the 

burden of proof of lack of testamentary intent or capacity, undue 

influence, fraud, duress, mistake, or revocation. If the will is 

opposed by the petition for probate of a later will revoking the 

former, it shall be determined first whether the later is entitled to 

probate. 

(b) The court shall try and determine any contested issue of fact 

that affects the validity of the will. 

Comment. Section 8252 supersedes former Probate Code Section 
371. Subdivision (a) is drawn from Uniform Probate Code Section 
3-407. Subdivision (b) eliminates jury trial in will contests. Jury 
trial is not constitutionally required. There is a high percentage of 
reversals on appeal of jury verdicts, with the net result that the 
whole jury/appeal process serves mainly to postpone enjoyment of the 
estate, enabling contestants as a practical matter to force compromise 
settlements to which they would not otherwise be entitled. See 
Recommendation Proposing the Estate and Trust Code, Cal. L. Revision 
Comm'n Reports _ (1986). 

Definitions 
Court § 29 
Will § 88 

CROSS-REFERENCES 

Note. Subdivision (a) of this section prescribes burdens of proof 
in will contests. This provision was specifically approved by Beryl A. 
Bertucio of Matthew Bender (Exhibit 3), who likes the change reflecting 
case law and who observes that "it parallels the burden on a party 
seeking rescission of or defending an action to enforce any other 
document for those reasons." 

Subdivision (b) would eliminate jury trial in will contests. The 
reasons for this proposal are to reduce the time, expense, and burden 
on courts and jurors generated by jury trial, as well as to avoid the 
usual si tuation in these cases of the jury ignoring instructions and 
finding for the will contestant and then having the verdict overturned 
on appeal. This common phenomenon was illustrated again recently in 
the case of Estate of Mann, 184 Cal. App. 3d 593 (1986). The court in 
that case remarked, "It is no secret that instructions such as this are 
repeatedly ignored. In 1892 our Supreme Court unhappily observed that 
'juries lean against wills which to them seem unequal or unjust.' In 
several later cases decided before the turn of the century the Supreme 
Court again noted, with apparently increasing distress, that '[tlhe 
upsetting of wills is a growing evil', and that 'quite a number of 
people have come to think that the right to dispose of property by will 
has but little significance, and may be legally disregarded whenever 
the testator has not disposed of his property in a manner which suits 
the views of a jury.' The Supreme Court more recently adverted to this 
problem in Estate of Fritschi, where it pointed out that a 'legion' of 
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appellate decisions have been necessary in order to ~strike down 
attempts of juries to invalidate wills upon the ground of undue 
influence in order to indulge their own concepts of how testators 
should have disposed of their properties. '" 184 Cal. App. 3d at 593 
(citations omitted). The court goes on to note that although the right 
to jury trial is neither granted by the constitution nor available 
under the English common law, elimination of the right, as some have 
proposed, is a legislative and not a judicial responsibility. 
Professor Simes, in his article "The Function of Will Contests," 44 
Mich. L. Rev. 503 (1946), notes that a majority of American states 
provide for a jury trial for largely historical reasons, relating to 
ejectment in land title cases, and concludes that "the issues of fact 
would seem to be of a sort which could better be dealt with by a court 
than by a jury." 44 Mich. L. Rev. at 557. 

Of the comments we received on this recommendation, one noted 
express approval of elimination of jury trial. See Beryl A. Bertucio 
of Matthew Bender (Exhibit 3). Seven commentators disapproved the 
recommendation and would keep jury trial in will contests. 

The most common reason given in support of the jury trial system 
is that it is an important right of the parties. San Mateo County Bar 
Association Probate Section (Exhibit 1) ("parties should have a right 
to have matters resolved by a jury"); Michael Patiky Miller of Palo 
Alto (Exhibit 19) ("jury system has been a bulwark of our democracy 
since the days of the Magna Carta"); Milton Berry Scott of Walnut Creek 
(Exhibit 26) (jury trial "is an important right in our constitutional 
system of government"). 

Other reasons given to keep jury trial are: It provides an 
important alternative to contestants. Milton Berry Scott of Walnut 
Creek (Exhibit 26). It is as much a part of litigation as any other 
area of civil or probate law. San Mateo County Bar Association Probate 
Section (Exhibit 1); David B. Flinn of San Francisco (Exhibit 9). The 
prospect of the cost and time delay involved in jury trial and 
subsequent appeal is a strong inducement to settlement. Charles A. 
Triay of Oakland (Exhibit 32). 

One commentator questioned the statistics showing a high rate of 
reversal on appeal (Milton Berry Scott of Walnut Creek (Exhibit 26»; 
another pointed out that reversals occur in other fields of litigation 
as well (Michael Patiky Miller of Palo Alto (Exhibit 19); and others 
noted that the high rate of reversal is outweighed by the importance of 
jury trial (San Mateo County Bar Association Probate Section (Exhibit 
1) and San Diego County Bar Association Subcommittee for Probate, Trust 
and Estate Planning Legislation (Exhibit 6». 

Among the comments were a number of suggestions offered to deal 
with the jury trial problem without eliminating jury trial. Michael 
Patiky Miller of Palo Alto (Exhibit 19) states, "The best way to reduce 
the chance of jury upset is to have better instructions from the 
bench." The San Diego County Bar Association Subcommittee for Probate, 
Trust and Estate Planning Legislation (Exhibit 6) suggests as a 
compromise use of a 6 member jury for will contests. David B. Flinn of 
San Francisco (Exhibit 9) would not have a problem with the jury being 
advisory to the probate judge rather than fully binding. [This last 
point is an interesting one; the staff notes that in a number of 
jurisdictions, trial before an equity jury is called for, with the 
consequence that the verdict is purely advisory. See Delaware, Kansas, 
Massachusetts, Nevada, Oklahoma, Pennsylvania, South Dakota, Virginia, 
Washington, Wisconsin.} 
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§ 8253. Evidence of execution 

8253. At the trial, each subscribing witness shall be produced 

and examined. If no subscribing witness is available as a witness 

within the meaning of Section 240 of the Evidence Code, the court may 

admit the evidence of other witnesses to prove the due execution of the 

will. 

Comment. Section 8253 restates former Probate Code Section 372 
but does not continue the limitation on production of witnesses outside 
the county. See Section 7200 (general rules of practice govern); Code 
Civ. Proc. § 1989 (compelling attendance of witnesses). The court may 
admit proof of the handwriting of the testator and of any of the 
subscribing witnesses as evidence of the due execution of the will. 
Section 8221 (proof where no subscribing witness available). 

Definitions 
Will § 88 

§ 8254. Judgment 

CROSS-REFERENCES 

8254. The court may make such orders as may be appropriate, 

including orders sustaining or denying objections, and shall render 

judgment either admitting the will to probate or rejecting it, in whole 

or in part. 

Comment. Section 8254 supersedes former Probate Code Section 373. 

Definitions 
Will § 88 

CROSS-REFERENCES 

Article 4. Revocation of Probate 

§ 8270. Petition for revocation 

8270. (a) Within 120 days after a will is admitted to probate, 

any interested person, other than a party to a will contest and other 

than a person who had actual notice of a will contest in time to have 

joined in the contest, may petition the court to revoke the probate of 

the will. The petition shall include objections setting forth written 

grounds of opposition. 

(b) Notwithstanding subdivision (a), a person who was a minor or 

who was incompetent at the time a will was admitted to probate may 

petition the court to revoke the probate of the will at any time before 

the close of administration of the estate. 
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Comment. Subdivision (a) of Section 8270 restates the first and 
second sentences of former Probate Code Section 380 but omits reference 
to some of the specific grounds of opposition. A will is admitted to 
probate when it is recorded in the minutes by the clerk. Section 8225 
(admission of will to probate). 

Subdivision (b) supersedes the last portion of former Probate Code 
Section 384. 

Defini tions 
Interested person § 48 
Person § 56 
Will § 88 

§ 8271. Summons 

CROSS-REFERENCES 

8271. (a) Upon the filing of the petition, the clerk shall issue 

a summons directed to the personal representative and to the heirs and 

devisees of the decedent, so far as known to the petitioner. The 

summons shall contain a direction that the persons summoned file with 

the court a written pleading in response to the petition within 30 days 

after service of the summons. 

(b) The summons shall be served and proceedings had as in the case 

of a contest of the will. 

Comment. Subdivision (a) of Section 8271 supersedes former 
Probate Code Section 381, substituting a summons for the citation. The 
former requirement that the summons be issued within the time allowed 
for filing the petition is not continued. The summons must be directed 
to the devisees mentioned in the will as to which revocation of probate 
is sought, as well as to heirs and any personal representative 
appointed by the court. The summons may be directed to minors or 
incompetent persons, or to the personal representative of a deceased 
person. 

Subdivision (b) continues the first sentence of former Probate 
Code Section 382, except that the provision for a jury trial is not 
continued. See Section 7204 (trial by jury). For the burden of proof 
on proponents and contestants of the will, see Section 8252 (trial). 

CROSS-REFERENCES 
Definitions 

Devisee § 34 
Heirs § 44 
Personal representative § 58 
Will § 88 
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§ 8272. Revocation 

8272. (a) If it appears upon satisfactory proof that the will 

should be denied probate, the court shall revoke the probate of the 

will. 

(b) Revocation of probate of a will terminates the powers of the 

personal representative. The personal representative is not liable for 

any act done in good faith before the revocation, nor is any 

transaction void by reason of the revocation if entered into with a 

third person dealing in good faith and for value. 

Comment. Section 8272 continues the second, third, and fourth 
sentences of former Probate Code Section 382, except that the 
references to jury trial and invalidity of the will are not continued. 
See Section 7204 (trial by jury). Section 8272 also adds protection 
for bona fide purchasers and encumbrancers for value. 

Defini tions 
Person § 56 

CROSS-REFERENCES 

Personal representative § 58 
Will § 88 

§ 8273. Costs and attorney's fees 

8273. Notwithstanding Section ____ , in the case of a petition to 

revoke the probate of a will after a prior contest of the will: 

(a) If the probate is revoked, the costs and a reasonable 

attorney's fee incurred in the proceeding shall be paid by the estate 

of the decedent. 

(b) I f the probate is not revoked, the costs and a reasonable 

attorney's fee incurred in the proceeding shall be paid by the 

petitioner. 

Comment. Section 8273 supersedes former 
8273 is an exception to the general rules 
Section __ (to be drafted). 

Defini tions 
Will § 88 

CROSS-REFERENCES 

Section 383. Section 
governing costs. See 

Note. Under existing law if a proceeding is brought for 
revocation of probate, costs are awarded but not attorney's fees. In 
addition, if the proceeding is successful, the court has discretion to 
award the costs against either the estate or the person who resisted 
the proceeding. This recommendation requires an award of attorney's 
fees as well as costs and requires the award against the estate in all 
cases in which the proceeding is successful. 
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The aspect of this section requLrLng an award against the estate 
and not against the person who resisted the proceeding was opposed by 
David B. Flinn of San Francisco (Exhibit 9). He states that "there are 
a number of situations where it is solely the interested person who has 
brought about the defense of the will contest and not the other heirs 
or the estate as a whole." 

The aspect of this section requiring an award of attorney's fees 
as well as costs received a mixed reaction. The San Diego County Bar 
Association Subcommittee for Probate, Trust and Estate Planning 
Legislation (Exhibit 6) believes that adding attorney's fees to costs 
is "an excellent moveu that "would certainly help eliminate frivolous 
lawsuits as well as push litigants into negotiated settlements more 
frequently." They feel at torney's fees should be awarded to the 
victorious party in g11 litigation, not just probate revocations. This 
provision is opposed by David B. Flinn of San Francisco (Exhibit 9) for 
the very same reason--"Attorneys' fees awards are a fine idea if they 
are added to all civil litigation, but there is simply no reason to 
carve out will contest litigation as something special." 

Charles G. Schulz of Palo Alto (Exhibit 25) opposes the attorney 
fee provision, noting that some contests must be brought after probate 
because the period of time to get information in a will contest is very 
short. In some cases the revocation proceedings are necessary to bring 
to light conduct that is properly the basis of a contest, such as 
pressure by a natural object of bounty or engaging in coercive 
conduct. "I think the system works satisfactorily now, without putting 
contestants to the added risk of paying attorneys fees to the estate's 
attorne!/~" 

Charles A. Triay of Oakland (Exhibit 32) also is concerned that 
the attorney fee provision will upset the balance in will contests. He 
observes that the attorney fee provision might make a contestant think 
twice about seeking revocation of probate, but that a contestant 
already has an incentive under existing law to bring the contest before 
probate, since after probate the will may be defended at the expense of 
the estate. On the other hand, the award of attorney fees against the 
losing party would make the personal representative less inclined to 
defend against the revocation proceeding. "I am not convinced this 
section is necessary or desirable." 

CHAPTER 4. APPOINTMENT OF PERSONAL REPRESENTATIVE 

Article 1. General Provisions 

§ 8400. Appointment necessary 

8400. (a) A person has no power to administer the estate until 

the person is appointed personal representative and the appointment 

becomes effective. Appointment of a personal representative becomes 

effective when the person appointed is issued letters. 
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(b) Subdivision (a) applies whether or not the person is named 

executor in the decedent's will, except that a person named executor in 

the decedent's will may, before the appointment is made or becomes 

effective, pay funeral expenses and take necessary measures for the 

maintenance and preservation of the estate. 

Comment. Section 8400 restates former Probate Code Section 400 
without substantive change. Letters may not be issued until the person 
appointed takes the oath of office and gives any required bond. See 
Section 8403 (oath) and Article 5 (commencing with Section 8480) 
(bond). It should be noted that a petitioner for appointment as 
personal representative may deliver or deposit property of the decedent 
in the petitioner's possession in a controlled account. See Section 
8401. 

CROSS-REFERENCES 
Appointment of public administrator § 7641 
Defini tions 

Letters § 52 
Person § 56 
Personal representative § 58 
Will § 88 

Note. Chapter 14 of the Statutes of 1986 added to the law a 
provision that, "An executor named in the will is under no duty to 
defend a contest of the will until he or she is appointed as executor 
by the court." The staff will add a cross-reference to this provision 
in the Comment. 

Charles A. Triay of Oakland (Exhibit 32) sees no need for this 
section 4 It "merely restates existing law." 

§ 8401. Deposit in controlled account 

8401. (a) Notwithstanding Section 8400, a petitioner for 

appointment as personal representative may deliver money, securities, 

or personal property in the petitioner's possession to any of the 

following financial institutions, or allow any of the following 

financial institutions to retain money, securities, and personal 

property already in its possession, for deposit in any of the following 

accounts: 

(1) An account in a bank or trust company insured by a government 

agency or collateralized. 

(2) An account in an insured savings and loan association. 

(3) An account in insured credit union. 
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(b) The petitioner shall obtain and file with the court a written 

receipt including the agreement of the financial institution that the 

money, securities, or other personal property, including any earnings 

thereon, shall not be allowed to be withdrawn except upon authorization 

of the court. 

(c) In receiving and retaining money, securities, or other 

personal property under this section, the financial institution is 

protected to the same extent as though it had received the money, 

securi ties, or other personal property from a person who had been 

appointed personal representative. 

Comment. Section 8401 restates the second paragraph of former 
Probate Code Section 541.1 without substantive change. See also 
Section 2328 (guardianship and conservatorship). 

Defini tions 
Account § 21 

CROSS-REFERENCES 

Account in an insured credit union § 72 
Account in an insured savings and loan association § 21.3 
Financial institution § 40 
Personal representative § 58 
Security § 70 
Trust company § 83 

Note. Beryl A. Bertucio of Matthew Bender (Exhibit 3) and the San 
Diego County Bar Association Subcommittee for Probate, Trust and Estate 
Planning Legislation (Exhibit 6) are unhappy with the financial 
institution terminology used in this section. So is the staff. We are 
reworking the terminology for general use throughout the code in 
connection with general definitions for the 1987 legislation, and we 
will replace these provisions with those when we have them perfected. 

Charles A. Triay of Oakland (Exhibit 32) doesn't think this 
section is even needed. In his experience, "any amounts coming into 
the hands of a person prior to being appointed as personal 
representative, whether or not later so appointed, must be accounted 
for and delivered to the personal representative under existing law." 

§ 8402. Qualifications 

8402. (a) Notwithstanding any other provision of this chapter, a 

person is not competent to act as personal representative in any of the 

following circumstances: 

(1) The person is under the age of majority. 

(2) The person is incapable of executing, or is otherwise unfit to 

execute, the duties of the office. 
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(3) There are grounds for removal of the person from office under 

Section 8502. 

(4) The person is not a resident of the United States. 

(5) The person is a surviving partner of the decedent and an 

interested person objects to the appointment. 

(b) Paragraphs (4) and (5) of subdivision (a) do not apply to a 

person named as executor or successor executor in the decedent's will. 

Comment. Paragraph (a)(l) of Section 8402 continues a provision 
of former Probate Code Section 401 without substantive change. 
Paragraph (a)(2) supersedes the remainder of former Probate Code 
Section 401. 

Paragraph (a)(3) is new; it enables the court to deny appointment 
of a personal representative if the personal representative would be 
subject to removal, for example for a conflict of interest that is 
sufficient to require removal. This would reverse the result in cases 
such as Estate of Backer, 164 Cal. App. 3d 1159, 211 Cal. Rptr. 163 
(1985). 

Paragraph (a)(4) and subdivision (b) restate former 
Section 420 without substantive change. Paragraph 
subdivision (b) continue former Probate Code Section 
substantive change. 

For contest of appointment, see Section 8004. 

Definitions 
Interested person § 48 
Person § 56 

CROSS-REFERENCES 

Personal representative § 58 
Will § 88 

Probate Code 
(a)(5) and 

421 without 

~ With respect to subdivision (a)(4) of this section. David 
B. Flinn of San Francisco (Exhibit 9) states. "The non-resident 
prov~s~ons on personal representatives seem okay as long as the 
testator has the right. by will. to waive the requirement and 
specifically appoint. if he desires. a non-resident." The draft 
recognizes this in subdivision (b). 

§ 8403. Oath 

8403. (a) Before letters are issued, the personal representative 

shall take and subscribe an oath to perform, according to law, the 

duties of the office. The oath may be taken and dated on or after the 

time the petition for appointment as personal representative is filed, 

and may be filed with the clerk at any time after the petition is 

granted. 

(b) The oath constitutes an acceptance of the office and shall be 

attached to or endorsed upon the letters. 
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Comment. Section 8403 restates former Probate Code Section 540 
without substantive change. The requirement of an oath may be 
satisfied by a written affirmation. Code eiv. Proc. § 2015.6. 

Defini tions 
Letters § 52 

CROSS-REFERENCES 

Personal representative § 58 

Note. George F. Montgomery, II, and Dena Burnham Kreider of San 
Francisco (Exhibit 21) believe this section should be revised to 
authorize the proposed personal representative to take the oath of 
office at any time after (or simultaneously with) the signing of the 
petition for probate, rather than only after the petition is filed. 
This makes sense to the staff--it will enable the petitioner to avoid 
making an extra trip to the attorney's office just to sign the oath. 

§ 8404. Statement of duties and liabilities 

8404. At the time the personal representative files the oath of 

office, the clerk shall deliver to the personal representative a 

statement of duties and liabilities of the office in substantially the 

following form: 

DUTIES AND LIABILITIES OF PERSONAL REPRESENTATIVE 
When you have been appointed a personal representative 

of an estate by this court, you become an officer of the 
court and assume certain duties and obligations. An attorney 
is best qualified to advise you regarding these matters. You 
should clearly understand the following: 

1. You must manage the estate's assets with the care of 
a prudent person dealing with someone else's property. This 
means you must be cautious and you may not make any 
speculative investments. 

2. You must keep the money and property of this estate 
separate from anyone else's, including your own. When you 
open a bank account for the estate, it must be in the name of 
the estate. All estate accounts must earn interest. Never 
deposit estate funds in your personal account or otherwise 
commingle them with anyone else's property. The securi ties 
of the estate must also be held in the name of the estate. 

3. There are many restrictions on your authority to 
deal with the estate's property. You should not spend any of 
the estate's money until you have received either permission 
from the court or if so advised by your attorney. You may 
reimburse yourself for official court costs paid by you to 
the County Clerk and for the premium on your bond. You may 
not pay fees to your attorney or to yourself without prior 
order of the court. If you do not obtain the court's 
permission when it is required, you may be removed as 
personal representative and/or you may be surcharged, Le., 
you may have to reimburse the estate from your own personal 
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funds. You should consult with your attorney concerning the 
legal requirements affecting sales, leases, mortgages, and 
investments of estate property. 

4. You must attempt to locate and take possession of 
all the decedent' s property. You must arrange to have a 
court-appointed referee determine the value of the property. 
(You, rather than the referee, must determine the value of 
certain "cash items" and your attorney will advise you as to 
this procedure.) Within ninety (90) days after your 
appointment as personal representative you must file a form 
entitled "Inventory and Appraisal" with the court. This form 
lists all the assets of the estate and the appraised values. 

5. You should determine that there is appropriate and 
adequate insurance covering the assets and risks of the 
esta te. Maintain the insurance in force during the entire 
period of the administration. 

6. You must keep complete and accurate records of each 
financial transaction affecting the estate. You will have to 
prepare an account of all money and property you have 
received, what you have spent, and the date of each 
transaction. You must describe in detail what you have left 
after the payment of expenses ("balance on hand"). Your 
account will be reviewed by the court. Save your receipts 
because the court may ask to review them. If you do not file 
your accounts as required, the court will issue an order for 
you to do so. You will be removed as personal representative 
if you fail to comply. 

You should cooperate with your attorney at all times. 
You and your attorney are responsible for completing the 
estate administration as promptly as possible. When in 
doubt, contact your attorney. 

Comment. Section 8404 is new. It is drawn from general 
instructions given to personal representatives by a number of courts. 
The statement of duties and liabilities need not conform precisely to 
the listing in this section, and may be more inclusive. If the 
Judicial Council prescribes the form of the statement, the Judicial 
Council form supersedes the form provided in this section. See Section 
7201 (Judicial Council authority). 

CROSS-REFERENCES 
Defini tions 

Personal representative § 58 

~ The concept of requiring the personal representative to 
sign a statement of duties was well received. The Probate and Estate 
Planning Section of the Kern County Bar Association (Exhibit 17) felt 
that this was a good provision and that the proposed statement was well 
written. This provision was also endorsed by Charles E. Ogle of Morro 
Bay (Exhibit 23). Elizabeth R. McKee of Richmond (Exhibit 31) states, 
"This proposal is also a good idea, especially if an attorney forgets 
to give the personal representative a statement as to his/her duties, 
does and don'ts as recommended in the California Decedent Estate 
Administration book published by CEB (and most attorneys do forget)." 
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The contents oE subdivision (a) will be reviewed in connection 
with changes in the administration provisions and conformed where 
necessary. Subdivision (a) requires the clerk to deliver the statement 
Eorm to the personal representative. This requirement was viewed as 
burdensome and unnecessary by a number of commentators, who felt the 
attorney could just as easily provide the form unless the case was in 
pro per. See comments of Beryl A. Bertucio of Matthew Bender (Exhibit 
3) ("attorney instead of the clerk should be charged with the duty to 
supply the form"); Jeffrey A. Dennis-Strathmeyer of CEB (Exhibit 7) 
("statute should merely require the filing of the signed document on or 
after the time the petition for probate is filed (and before letters 
are issued). Otherwise, we will end up with court clerks who take the 
position that the document cannot be executed in advance--a real pain 
in the neck when dealing wi th a court in another part of the state. "); 
Elizabeth R. McKee of Richmond (Exhibit 31) ("I would like to know how 
this will be implemented, the cost and time involvement of such a 
requirement especially if the 'clerk' is to deliver the statement to 
the personal representative.") 

Subdivision (b) requires the statement to include the personal 
representative#s driver's license number and social security number. 
This requirement received substantial resistance from the 
commentators. Several observed that not all personal representatives 
have driver's licenses. Others noted that the social security number 
must be kept confidential, which is difficult to achieve and will 
impose added costs on local government because of the paperwork 
required to keep it confidential. One commentator made the point that 
if there is intentional fraud, you will likely get a false number in 
any case. The general feeling among these commentators was that the 
license and social security requirement is unwarranted. See Jeffrey A. 
Dennis-Strathmeyer of CEB (Exhibit 7), Probate and Estate Planning 
Section of the Kern County Bar Association (Exhibit 17), George F. 
Montgomery, II, and Dena Burnham Kreider of San Francisco (Exhibit 21), 
Charles G. Schulz of Palo Alto (Exhibit 25). 

§ 8405. Form of letters 

8405. Letters shall be signed by the clerk under the seal of the 

court and shall include: 

(a) The county from which the letters are issued. 

(b) The name of the person appointed as personal representative, 

and whether the personal representative is an executor, administrator, 

administrator with the will annexed, or special administrator. 

(c) Whether the personal representative is authorized to act under 

the Independent Administration of Estates Act, and whether the 

authority includes or excludes sale, exchange, or granting an option to 

purchase real property under the Act. 
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Comment. Section 8405 supersedes former Probate Code Sections 
500, 501, and 502. The Judicial Council may prescribe the form of 
letters. Section 7201. 

CROSS-REFERENCES 
Appointment of public administrator § 7641 
Definitions 

Letters § 52 
Person § 56 
Personal representative § 58 
Real property § 68 

§ 8406. Suspension of powers of personal representative 

8406. (a) On petition of any interested person, the court may 

suspend the powers of the personal representative in whole or in part, 

for a time, as to specific property or circumstances or as to specific 

duties of the office, or may make any other order to secure proper 

performance of the duties of the personal representative, if it appears 

to the court that the personal representative otherwise may take some 

action that would jeopardize unreasonably the interest of the 

petitioner. Persons with whom the personal representative may transact 

business may be made parties. 

(b) The matter shall be set for hearing within 10 days unless the 

parties agree otherwise. Notice as the court directs shall be given to 

the personal representative and attorney of record, if any, and to any 

other parties named in the petition. 

(c) The court may, in its discretion, if it determines that the 

petition was brought unreasonably and for the purpose of hindering the 

personal representative in the performance of the duties of the office, 

assess attorney's fees against the petitioner and make the assessment a 

charge against the interest of the petitioner. 

Comment. Section 8406 continues and broadens former Probate Code 
Sections 352 and 550. It is drawn from Section 3-607 of the Uniform 
Probate Code. The provision for assessment of attorney's fees is new. 
Section 8406 includes but is not limited to the situations where the 
personal representative is appointed before or pending probate of a 
will, or pursuant to a previous will, or where there is litigation over 
the bond of the personal representative and it is alleged that the 
estate is being wasted. 
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Defini tions 
Interested person § 48 
Person § 56 

CROSS-REFERENCES 

Personal representative § 59 
Property § 62 

~ This section may be relocated to powers and duties. 
Charles E. Ogle oE Morro Bay (Exhibit 23) endorses this section, 

and speciEically the authority oE the court to award attorney Eees when 
a petition to suspend is brought unnecessarily. 

S 8407. Claims against perSOnal representative 

8407. Appointment oE a person as personal representative does not 

discharge the person Erom any claim the decedent has against the 

person. The personal representative is liable Eor the claim as Eor so 

much money in the possession or control oE the personal representative 

when the claim becomes due. 

Section 8407 restates portions oE Eormer Section 602 
the provLsLons Erom executors to all personal 

representatives. See also Section 8801 (contents oE inventory). 
and 

Comment. 
extends 

DeEinitions 
Person § 56 

CROSS-REFERENCES 

Personal representative S 58 

~ This provision was erroneously included among the creditor 
claims provisions. It belongs either here or with general provisions 
on personal representative liability. 

§ 8408. Selection oE attorneu 

8408. In the selection oE an attorney, the personal 

representative shall consider the relationship oE the attorney to the 

beneEiciaries or other interested persons. 

Comment. Section 8408 is new. It may be appropriate to select an 
attorney who has a relationship with the beneEiciaries, or to avoid 
selection oE an attorney who has an interest adverse to the estate (Eor 
example because oE alleged improper conduct in the prior representation 
oE the decedent). 

CROSS-REFERENCES 
Definitions 

BeneEiciary S 24 
Interested person § 48 
Personal representative § 58 
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Note. The staff does not necessarily recommend this section or 
one like it. It is included merely to present issues raised in two 
letters commenting on the tentative recommendation. Irving Kellogg of 
Beverly Hills (Exhibit 10) notes a problem where a corporate fiduciary 
chooses the attorney who drafted the decedent's will to be the attorney 
to represent the corporate fiduciary. "This occurs with disturbing 
regularity although there may be no relationship between that attorney 
and the natural objects of the decedent's bounty." He ci tes a recent 
case in San Diego in which the court confirmed the fiduciary's right to 
choose its attorney but in which the beneficiaries were "justifiably 
outraged by the fiduciary's blatant backscratching." 

Jeffrey A. Dennis-Strathmeyer of CEB (Exhibit 33) carries this 
argument one step further by noting that the attorney may have an 
interest actively adverse to the beneficiaries. "A disgruntled heir 
may allege improper conduct by the attorney with respect to the 
attorney's representation of the deceased. If so, an issue arises with 
respect to whether the attorney must be removed entirely." He points 
out that if the personal representative retains another attorney, then 
fee allocation problems arise. "I don't have a solution for this, but 
perhaps someone else does." 

Article 2. Executors 

§ 8420. Right to appointment as personal representative 

8420. The person named as executor in the decedent's will has the 

right to appointment as personal representative. 

Comment. Section 8420 is an express statement of the concept that 
the named executor has first priority for appointment as personal 
representative. Cf. former Probate Code Section 407. Section 8420 
does not apply if the person named is not qualified for appointment 
under Section 8401 (qualifications) or has waived the right to 
appointment. 

Defini tions 
Person § 56 

CROSS-REFERENCES 

Personal representative § 58 
Will § 88 

§ 8421. Executor not specifically named 

8421. If a person is not named as executor in a will but it 

appears by the terms of the will that the testator intended to commit 

the execution of the will and the administration of the estate to the 

person, the person is entitled to appointment as personal 

representative in the same manner as if named as executor. 
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Comment. Section 8421 restates former Probate Code Section 402 
without substantive change. 

CROSS-REFERENCES 
Definitions 

Person § 56 
Personal representative § 58 
Will § 88 

§ 8422. Power to designate executor 

8422. (a) The testator may by will confer upon a person the power 

to designate an executor or coexecutor, or successor executor or 

coexecutor. The will may provide that the persons so designated may 

serve without bond. 

(b) A designation shall be in wri ting and filed wi th the court. 

Unless the will provides otherwise, if there are two or more holders of 

the power to designate, the designation shall be unanimous, unless one 

of the holders of the power is unable or unwilling to act, in which 

case the remaining holder or holders may exercise the power. 

(c) Except as provided in this section, an executor does not have 

authority to name a coexecutor, or a successor executor or coexecutor. 

Comment. Section 8422 restates former Probate Code Section 403 
without substantive change. Cf. Section 10 (singular and plural). An 
executor designated pursuant to this section must be appointed by the 
court. See Section 8400 (appointment necessary). 

Definitions 
Person § 56 
Will § 88 

CROSS-REFERENCES 

§ 8423. Successor trust company as executor 

8423. If the executor named in the will is a trust company that 

has sold its business and assets to, has consolidated or merged with, 

or is in any manner provided by law succeeded by, another trust 

company, the court may, and to the extent required by the Banking Law 

(Division 1 (commencing with Section 99) of the Financial Code) shall, 

appoint the successor trust company as executor. 

Comment. Section 8423 restates former Probate Code Section 404 
without substantive change. A trust company is an entity that has 
qualified to engage in and conduct a trust business in this state. A 
trust company may act as an executor. See Sections 83, 300; Fin. Code 
§ 1580. 
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Definitions 
Trust company § 83 
Will § 88 

CROSS-REFERENCES 

§ 8424. Minor named as executor 

8424. (a) If a person named as executor is under the age of 

majority and there is another person named as executor, the other 

person may be appointed and administer the estate until the majority of 

the minor, who may then be appointed as coexecutor. 

(b) If a person named as executor is under the age of majority and 

there is no other person named as executor, another person may be 

appointed as personal representative, but the court may revoke the 

appointment on the majority of the minor, who may then be appointed as 

executor. 

Comment. Section 8424 restates without substantive change the 
portion of former Probate Code Section 405 that related to a minor 
named as executor. The court may exercise its discretion under this 
section. 

Definitions 
Person § 56 

CROSS-REFERENCES 

Personal representative § 58 

§ 8425. When fewer than all executors appointed 

8425. If the court does not appoint all the persons named in the 

will as executors, those appointed have the same authority to act in 

every respect as all would have if appointed. 

Comment. Section 8425 restates former Probate Code Section 408 
without substantive change. 

Definitions 
Person § 56 
Will § 88 

CROSS-REFERENCES 

lisll:&.,.. This provision will be reviewed in connection with powers 
and duties of personal representatives. 
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Article 3. Administrators With Will Annexed 

§ 8440. Appointment 

8440. An administrator with the will annexed shall be appointed 

as personal representative if no executor is named in the will or if 

the sole executor or all the executors named in the will have waived 

the right to appointment or are for any reason unwilling or unable to 

act. 

Comment. Section 8440 supersedes former Probate Code Section 
406. A person named as an executor may be unwilling or unable to act 
because the person is dead or incompetent, renounces or fails to 
petition for appointment, fails to appear and qualify, or dies or is 
removed from office after appointment and before the completion of 
administration. 

No executor of a deceased executor is, as such, authorized to 
administer the estate of the first testator. Section 8522 (vacancy 
where no personal representatives remain). However, the deceased 
executor may have the power to designate a successor executor. See 
Section 8422 (power to designate executor). And the executor of the 
deceased executor may qualify independently for appointment as an 
administrator with the will annexed pursuant to this section. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 
Will § 88 

§ 8441. Priority for appointment 

8441. (a) Except as provided in subdivision (b), persons are 

entitled to appointment as administrator with the will annexed in the 

same order of priority as for appointment of an administrator. 

(b) A person who takes under the will has priority over a person 

who does not, and a person who takes more than 50 percent of the value 

of the estate under the will has priority over other persons who take 

under the will. 

Comment. Section 8441 restates without substantive change the 
second sentence and supersedes the third sentence of former Probate 
Code Section 409. Subdivision (b) gives priority to devisees, who need 
not be entitled to succeed to all or part of the estate under the law 
of succession in order to have priori ty. For appointment of the 
nominee of a person entitled to priority, see Section 8465. 

Defini tions 
Person § 56 
Will § 88 

CROSS-REFERENCES 
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Note. George F. Montgomery. II. and Dena Burnham Kreider of San 
Francisco (Exhibit 21) note that this section does not expressly 
provide for appointment of a nominee. but only by implication from the 
provisions on appointment of administrators. The staff believes the 
statute should be clear on this matter and would add a specific 
reference to nominees in the section. 

Montgomery and Kreider's main concern, however, is that 
subdivision (b) does not appear to allow several beneficiaries whose 
interests total 50% to jointly act or to nominate a person to act for 
them. It is arguable that the statute does authorize several 
beneficiaries to act together. since the singular includes the plural. 
Section 10. However. it would be a simple matter to add a sentence 
making clear that beneficiaries whose interests total 50% may act 
jointly. 

§ 8442. Authority of administrator with will annexed 

8442. (a) Subject to subdivision (b), an administrator with the 

will annexed has the same authority over the decedent's estate as an 

executor named in the will would have. 

(b) If the will confers a discretionary power or authority upon an 

executor that is not conferred by law, the power or authority shall not 

be deemed to be conferred upon an administrator with the will annexed, 

but the court in its discretion may authorize the exercise of the power 

or authority. 

Comment. Section 8442 restates the first sentence of former 
Probate Code Section 409, wi th the addition of court discretion to 
permit exercise of a discretionary power or authority. The acts of the 
administrator with the will annexed are as effectual for all purposes 
as the acts of an executor would be. 

Definitions 
Will § 88 

CROSS-REFERENCES 

Note. George F. Montgomery. II. and Dena Burnham Kreider of San 
Francisco (Exhibit 21) point out that a will may confer a discretionary 
power or authority upon any personal representative. not just one named 
in the will. and this should be recognized by statute. The staff will 
add language to recognize this exception to subdivision (b). 
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Article 4. Administrators 

§ 8460. Appointment of administrator 

8460. (a) If the decedent dies intestate, the court shall appoint 

an administrator as personal representative. 

(b) The court may appoint one or more persons as administrator. 

Comment. Section 8460 restates the introductory portion of former 
Probate Code Section 422(a) without substantive change. 

CROSS-REFERENCES 
Definitions 

Person § 56 
Personal representative § 58 

§ 8461. Priority for appointment 

8461. Subject to the provisions of this article, the following 

persons are entitled to appointment as administrator in the following 

order of priority: 

(a) Surviving spouse. 

(b) Children. 

(c) Grandchildren. 

(d) Other issue 

(e) Parents 

(f) Brothers and sisters. 

(g) Grandparents. 

(h) Issue of grandparents. 

(i) Children of a predeceased spouse. 

(j) Other next of kin. 

(k) Relatives of a predeceased spouse. 

(1) Conservator or guardian of the estate of the decedent acting 

in that capacity at the time of death. 

(m) Public administrator. 

(n) Credi tors. 

(0) Any other person. 

Comment. Section 8461 restates subdivision (a) of former Probate 
Code Section 422, with the addition of subdivisions (d), (g), and (h) 
and (i) to reflect changes in the law governing intestate succession. 
See Section 6402. The general order of priority prescribed in Section 
8461 is subject to limitation in the succeeding sections of this 
article. See, e.g. Sections 8462 (priority of relatives), 8463 
(estranged spouse). A person appointed must be legally competent. 
Section 8401 (qualifications). 
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Definitions 
Child § 26 
Issue § 50 
Parent § 54 
Person § 56 
Predeceased spouse § 59 
Surviving spouse § 78 

CROSS-REFERENCES 

Note. Irving Kellogg of Beverly Hills (Exhibit 10) points out a 
problem in the first two priorities--the inherent and latent conflict 
of interest between a spouse of a later marriage and the decedent's 
children of a former marriage. "This is one of the more troublesome 
areas in both estate planning and decedents' administration." He 
offers no suggested solutions. 

David B. Flinn of San Francisco (Exhibit 9) has a problem with 
priority (m)--the public administrator. "I would like to see the 
Public Administrator further down the list. If there is a genuine 
next-of-kin who is going to inherit the property, his or her interest 
in an efficient administration is certainly prior to that of a Public 
Administrator's office." The staff doesn't understand this comment. 
It seems to us that the public administrator is about as far down the 
list as it can get. 

§ 8462. Priority of relatives 

8462. The surviving spouse of the decedent, a relative of the 

decedent, or a relative of a predeceased spouse of the decedent, has 

priority under Section 8461 only if one of the following conditions is 

satisfied: 

(a) The surviving spouse or relative is entitled to succeed to all 

or part of the estate. 

(b) The surviving spouse or relative either takes under the will 

of, or is entitled to succeed to all or part of the estate of, another 

deceased person who is entitled to succeed to all or part of the estate 

of the decedent. 

Comment. Section 8462 restates former Probate Code Section 422 
with the addition of language recognizing the priority of relatives of 
a predeceased spouse and the expansion of subdivision (b) to include 
any relative of the decedent who satisfies the prescribed conditions. 

Definitions 
Predeceased spouse § 59 
Surviving spouse § 78 
Will § 88 

CROSS-REFERENCES 
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Note. Charles A. Triay of Oakland (Exhibit 32) is concerned that 
this section appears to require an heirship determination prior to 
appointment of a personal representative in the case of conflicting 
petitions for appointment. The staff believes that it is the nature of 
a priority scheme to require this; we do not understand the concern. 

§ 8463. Surviving spouse 

8463. If the surviving spouse is a party to an action for 

separate maintenance, annulment, or dissolution of the marriage of the 

decedent and the surviving spouse, and was living apart from the 

decedent on the date of the decedent's death, the surviving spouse has 

priority next after brothers and sisters. 

Comment. Section 8463 supersedes subdivision (a)(6) and the 
second paragraph of subdivision (a) (1) of former Probate Code Section 
422. There is an inherent conflict of interest between the surviving 
spouse and other heirs of the decedent in the situation described in 
this section. 

CROSS-REFERENCES 
Definitions 

Surviving spouse § 78 

Note. David B. Flinn of San Francisco (Exhibit 9) agrees with 
this provision. Charles A. Triay of Oakland (Exhibit 32) believes this 
section should state expressly that it supersedes the priority schedule 
of Section 8461; this is easily done. and the staff will do it. 

Beryl A. Bertucio of Matthew Bender (Exhibit 3) suggests that this 
section be tempered to provide more fairly for the surviving spouse in 
the case of an amicable dissolution. She suggests a couple of options: 

(1) Silllply disqualify the surviving spouse on the same basis as 
anyone else in a potential conflict. See Section 8502 (removal for 
protection of estate or interested persons). 

(2) Limit this section to situations where the dissolution is 
contested. 
She points out that even in conflict situations. the surviving spouse 
may know more about the decedent·s affairs than anyone else. and a 
solution other than reduction of priority could avoid added delay and 
expense. 

§ 8464. Minors and incompetent persons 

8464. If a person otherwise entitled to appointment as 

administrator is a person under the age of majority or a person for 

whom a guardian or conservator of the estate has been appointed, the 

court in its discretion may appoint the guardian or conservator or 

another person entitled to appointment. 
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Comment. Section 8464 restates former Probate Code Section 426 
without substantive change. 

Defini tions 
Person § 56 

CROSS-REFERENCES 

§ 8465. Nominee of person entitled to appointment 

8465. (a) The court may appoint as administrator a person 

nominated by a person otherwise entitled to appointment or by the 

guardian or conservator of the estate of a person otherwise entitled to 

appointment. The nomination shall be made in writing and filed with 

the court. 

(b) If a person making a nomination for appointment of an 

administrator is the surviving spouse, child, grandchild, issue, 

parent, brother or sister, or grandparent of the decedent, the nominee 

has priority next after those in the class of the person making the 

nomination. 

(c) If a person making a nomination for appointment of an 

administrator is other than a person described in subdivision (b), the 

court in its discretion may appoint either the nominee or a person of a 

class lower in priority to that of the person making the nomination, 

but other persons of the class of the person making the nomination have 

priority over the nominee. 

Comment. Section 8465 restates without substantive change 
provisions found in former Probate Code Sections 409 and 423 and a 
portion of subdivision (a)(l) of former Probate Code Section 422. 
"Grandparent" and "issue" have been added to subdivision (b) consistent 
with Section 8461. The nominee is not entitled to appointment unless 
legally competent. Section 8401 (qualifications). 

Definitions 
Child § 26 
Issue § 50 
Parent § 54 
Person § 56 
Surviving spouse § 78 

CROSS-REFERENCES 

§ 8466. Priority of creditor 

8466. I f a creditor claims appointment as administrator, the 

court in its discretion may deny the appointment and appoint another 

person. 
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Comment. Section 8466 restates the last portion of former Probate 
Code Section 425 but omits the requirement that there be a request of 
another creditor before the court may appoint another person. Any 
person appointed pursuant to this sec don must be legally competent. 
Section 8401 (qualifications). 

Definitions 
Person § 56 

§ 8467. Equal priority 

CROSS-REFERENCES 

8467. If several persons have equal priority for appointment as 

administrator, the court may appoint one or more of them, or if such 

persons are unable to agree, the court may appoint a disinterested 

person. 

Comment. Section 8467 restates the first portion of former 
Probate Code Section 425, with the addition of authority to appoint a 
disinterested person where there is a conflict between persons of equal 
priority. The public administrator is a disinterested person within 
the meaning of this section. 

Definitions 
Person § 56 

CROSS-REFERENCES 

~ The Probate and Estate Planning Section of the Kern County 
Bar Association (Exhibit 17) disagrees with the proposal to appoint a 
disinterested person. "Admittedly. it may be a difficult decision for 
the court to choose one of two competitors who are of equal priority 
under the statute. particularly when the ability to administer is 
approximately equal. However. that should not be a reason for the 
appointment of a disinterested person. which would be a result unlikely 
to have been favored by the decedent. This is an area in which the 
appointment of a disinterested person could become the routine solution 
in some courts." 

§ 8468. Administration by any competent person 

8468. If persons having priority fail to claim appointment as 

administrator, the court may appoint any person who claims appointment. 

Comment. Section 8468 restates former Probate Code Section 427 
without substantive change. A person appointed pursuant to this 
section must be legally competent. Section 8401 (qualifications). 

Defini tions 
Person § 56 

CROSS-REFERENCES 
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Article 5. Bond 

§ 8480. Bond required 

8480. (a) Except as otherwise provided by statute, every person 

appointed as personal representative shall, before letters are issued, 

give a bond approved by the court. If two or more persons are 

appointed, the court may reqUire either a separate bond from each or a 

joint and several bond. 

(b) The bond shall be for the benefit of interested persons and 

shall be conditioned that the person appointed as personal 

representative shall faithfully execute the duties of the office 

according to law. 

(c) If the person appointed as personal representative fails to 

give the required bond, letters shall not be issued. If the person 

appointed as personal representative fails to give a new, additional, 

or supplemental bond, or to substitute a sufficient surety, pursuant to 

court order, the person may be removed from office. 

Comment. Subdivisions (a) and (b) of Section 8480 restate without 
substantive change former Probate Code Section 410, the first sentence 
of subdivision (a) of former Probate Code Section 541, and former 
Probate Code Section 544. Subdivision (c) continues the effect of a 
portion of former Probate Code Section 549; it is a special application 
of Code of Civil Procedure Section 996.010. For statutory exceptions 
to the bond requirement, see Sections 301 (bond of trust company) and 
8481 (waiver of bond). 

CROSS-REFERENCES 
Appointment of public administrator § 7641 
Definitions 

Intereated person § 48 
Letters § 52 
Person § 56 
Personal representative § 58 

Judge in chambers may approve bond § 7061 

Note. Robert H. Faust and Julia Kingsbury of Arcadia (Exhibit 12) 
suggest that if an estate is fully protected by bond, an estate 
representative should be given unlimited power of administration. 

§ 8481. Waiver of bond 

8481. (a) The will may waive the requirement of a bond. 
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(b) If a petition for appointment of a personal representative 

alleges that all beneficiaries have waived in writing the requirement 

of a bond and the written waivers are attached to the petition, the 

court may direct that no bond be given. 

apply if the will requires a bond. 

This subdivision does not 

(c) Notwithstanding the waiver of a bond by a will or by all the 

beneficiaries, on petition of any interested person the court may for 

good cause require that a bond be given, either before or after 

issuance of letters. If a beneficiary requests a bond, the request is 

in itself good cause to require a bond in an amount not less than the 

amount the court determines is sUfficient to secure the interest of the 

beneficiary • 

Comment. Subdivision (a) of Section 8481 restates without 
substantive change portions of former Probate Code Section 462(c) and 
former Probate Code Section 54l(a). Subdivision (b) supersedes 
subdivision (b) of former Probate Code Section 541. Subdivision (c) 
restates former Probate Code Section 543 without substantive change. 
For provisions on reduction or increase of the amount of the bond, see 
Code Civ. Proc. §§ 996.010-996.030 (insufficient and excessive bonds). 

CROSS-REFERENCES 
Definitions 

Beneficiary § 24 
Interested person § 48 
Letters § 52 
Personal representative § 58 
Will § 88 

Verification required § 7251 

~ One of the most controversial proposals in the tentative 
recommendation was to allow the court in its discretion to require a 
bond even though bond has been waived by all beneficiaries. This 
proposal was approved by the Western Surety Company (Exhibit 14), John 
G. Lyons of San Francisco (Exhibit 15). and Charles E. Ogle of Morro 
Bay (Exhibit 23). Mr. Lyons believes this is a very desirable proposal 
because, "A waiver my be given under pressure in some cases." The 
Western Surety Company believes a bond is inexpensive insurance and 
points out that the State Bar's 1973 analysis and critique of the 
Uniform Probate Code criticizes the UPC for excusing bond as a routine 
matter in informal cases. 

On the other hand. the proposal was opposed by The San Mateo 
County Bar Association Probate Section (Exhibit 1), Jeffrey A. 
Dennis-Strathmeyer of CEB (Exhibit 7), David B. Flinn of San Francisco 
(Exhibit 9), Ian D. McPhail of Santa Cruz (Exhibit 16). Probate and 
Estate Planning Section of the Kern County Bar Association (Exhibit 
17), and Michael Patiky Miller of Palo Alto (Exhibit 19). There were a 
number of common concerns expressed by these commentators: 
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(1) The matter should not be leEt to the discretion oE the court. 
See, e.g. Flinn (UI see no reason why an arbitrary judge should be able 
to require a bond. U); McPhail (UTo give the Court discretion to require 
a bond in these cases is legislative and judicial arrogance, overriding 
the wishes oE the testator and/or all beneEiciaries oE the estate. U); 
Miller (UWe should do all that we can to prevent arbitrary and 
caprzcLous decisions from occurring, and gzvzng them legislative 
sanction is not wise."); Strathmeyer ("IE there is to be freedom in 
this society, it must include the Ereedom to be stupid in those 
instances where the good oE the public is not involved. Second, it is 
the Eunction of courts to apply the law to Eacts--not issue arbitrary 
Eiats Eor the administration oE the local EieEdom. For both reasons, I 
strongly object to a provision which allows courts in their whimsy to 
require a bond which has been waived. U

). 

(2) A likely consequence is that courts by local rule or otherwise 
will require a bond automatically in every case. See, e.g., Flinn 
(UThe result will be a probate judge in one or more counties who simply 
sets it upon himself that there is going to be a bond in every estate, 
even when the beneEiciaries Eeel comfortable. U). 

(3) It imposes an unnecessary expense on beneEiciaries. See, 
e. g., Kern County (UThe decedent should continue to be permi tted to 
save the estate the expense oE a bond and the beneEiciaries should be 
able to save themselves that expense iE the will does not waive 
bond. U). One resolution to this problem is suggested by McPhail--UIE a 
beneEiciary requests a bond where the will waives the bond, the Court 
should only be given discretion to require a bond iE the beneEiciary 
agrees that the premium or premiums will be charged against that 
beneEiciary's share oE the estate. u 

§ 8482. Amount of bond 

8482. (a) Except as provided in Section 8481, the court in its 

discretion may fix the amount of the bond, including a fixed minimum 

amount, but the amount of the bond shall be not more than the sum of: 

(1) The estimated value of the personal property. 

(2) The probable annual gross income of the estate. 

(3) If independent administration is granted as to real property, 

the estimated value of the real property. 

(b) If the bond is given by personal sureties, the amount of the 

bond shall be twice the amount fixed by the court pursuant to 

subdivision (a). 

(c) Before confirming a sale of real property the court shall 

require such additional bond as may be proper, not exceeding the 

maximum requirements of this section, treating the expected proceeds of 

the sale as personal property. 
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Comment. Subdivision (a) of Section 8482 supersedes the last 
sentence of former Probate Code Section 541(a), making explicit the 
authority of the court to impose a fixed minimum bond. Subdivision (b) 
supersedes former Probate Code Section 542. 

Definitions 
Personal property § 57 
Real property § 68 

CROSS-REFERENCES 

~ The Western Surety Company (Exhibit 14) approves the 
authority of the court in subdivision (a) to fix a minimum bond. 

§ 8483. Reduction of bond by deposit of assets 

8483. (a) This section applies where property of the estate has 

been deposited in an insured account in a financial institution upon 

condition that the property, including any earnings thereon, will not 

be withdrawn except on authorization of the court. 

(b) In a proceeding to determine the amount of the bond of the 

personal representative (whether at the time of appointment or 

subsequently), upon production of a receipt showing the deposit of 

property of the estate in the manner described in subdivision (a), the 

court may order that the property shall not be withdrawn except on 

authorization of the court and may, in its discretion, do either of the 

following: 

(1) Exclude the property in determining the amount of the required 

bond or reduce the amount of the bond to be required in respect of the 

property to an amount the court determines is reasonable. 

(2) If a bond has already been given or the amount fixed, reduce 

the amount to an amount the court determines is reasonable. 

Comment. Section 8483 restates the first paragraph of former 
Probate Code Section 541.1 without substantive change. See also 
Section 2328 (guardianship/conservatorship). For authority of a 
petitioner for appointment as personal representative to make a deposit 
described in this section, See Section 8401. 

CROSS-REFERENCES 
Definitions 

Insured account in a financial institution § 46 
Personal representative § 58 
Property § 62 
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§ 8484. Excessive bond 

8484. If a personal representative petitions to have the amount 

of the bond reduced, the petition shall include an affidavit setting 

forth the condition of the estate and notice of hearing shall be given 

as provided in Section 1220. 

Comment. Section 8484 restates former Probate Code Section 553.3 
without substantive change. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

§ 8485. Substitution or release of sureties 

8485. A personal representative who petitions for substitution or 

release of a surety shall file with the petition an account as required 

by Section 921. The court shall not order a substitution or release 

unless the account is approved. 

Comment. Section 8485 restates 
without substantive change. A copy 
hearing must be served on the surety. 

former Probate Code Section 553.5 
of the petition and a notice of 

Code Civ. Proc. § 996.ll0(c). 

CROSS-REFERENCES 
Defini tions 

Personal representative § 58 

§ 8486. Cost of bond 

8486. The personal representative shall be allowed the reasonable 

cost of the bond for every year it remains in force. 

Comment. Section 8486 supersedes former Probate Code Section 
541.5. Unlike the former provision, Section 8486 does not prescribe a 
fixed or maximum amount, but leaves the reasonableness of the amount to 
be determined by market forces. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

~ The Commission's recommendation eliminates the existing fee 
schedule for awarding the cost of the bond on the theory that bond fees 
are determined by the market, with bond premiums generally below the 
amount allowed; if the bond premiums are higher, it would be 
appropriate to award the higher amount if reasonable. This proposal 
was endorsed by the Western Surety Company (Exhibit 14), which notes 
that "Bonds of this type currently cost approximately 112 of 1% of 
their face amount in every state in the country, and we do not believe 
competition would permit any substantial upward movement in that regard 
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in CaliEornia." Also included are figures relating to premiums 
received and losses paid by surety companies on personal representative 
bonds. See Exhibit 11 (The Surety Association oE America). 

JeEErey A. Dennis-Strathmeyer oE CEB (Exhibit 7) believes Eurther 
research might be appropriate beEore eliminating the bond Eee 
schedule. "Many companies oEEer competitive rates, but the cheaper 
companies are also careEul about the risks they select. Also, interest 
rates are dropping, so premiums may go up. Why not leave the schedule 
in, but add a provision authorizing the court to approve a higher 
premium iE the representative shows he cannot obtain a bond at the 
statutory rate." 

§ 8487. Law governing bond 

8487. The provisions of the Bond and Undertaking Law (Chapter 2 

(commencing with Section 995.010) of Title 14 of Part 2 of the Code of 

Civil Procedure) apply to a bond given under to this division, except 

to the extent this division is inconsistent. 

Comment. Section 8487 is a specific application of existing law. 
See Code Civ. Proc. § 995.020 (application of Bond and Undertaking Law). 

§ 8488. Limitation as to sureties on bond 

8488. No action may be maintained against the sureties on the 

bond of the personal representative unless commenced within four years 

after the settlement of the accounts of the personal representative or 

the discharge of the personal representative, whichever occurs later. 

Comment. Section 8488 is new. It is comparable to Section 2333 
(guardianship and conservatorship law). 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

~ A conEorming change will be made to Section 2333 so that it 
is consistent. 

Article 6. Removal from Office 

§ 8500. Procedure for removal 

8500. (a) Any interested person may apply by petition for removal 

of the personal representative from office. A petition for removal may 

be combined with a petition for appointment of a successor personal 

representative pursuant to Article 7 (commencing with Section 8520). 

The petition shall state facts showing cause for removal. 
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(b) Upon a peti tion for removal, or if the court otherwise has 

reason to believe from the judge's own knowledge or from other credible 

information, whether upon the settlement of an account or otherwise, 

that there are grounds for removal, the court shall issue a citation to 

the personal representative to appear and show cause why the personal 

representative should not be removed. The court may suspend the powers 

of the personal representstive and may make such orders as are 

necessary to deal with the property pending the hearing. 

(c) Any interested person may appear at the hearing and file 

written allegations showing that the personal representative should be 

removed or retained. The personal representative may demur to or 

answer the allegations. The court may compel the attendance of the 

personal representative and may compel the personal representative to 

answer questions, on oath, concerning the administration of the 

estate. Failure to attend and answer is cause for removal of the 

personal representative from office. 

(d) The issues shall be heard and determined by the court. If the 

court is satisfied from the evidence that the citation has been duly 

served and cause for removal exists, the court shall remove the 

personal representative from office. 

Comment. Section 8500 supersedes portions of former Probate Code 
Section 451. Subdivision (b) restates portions of the first sentence 
of former Probate Code Section 521 without substantive change. 
Subdivision (c) restates former Probate Code Sections 522 and 523 
without substantive change. The court may enforce its orders by any 
proper means, including contempt. Section 7060 (authority of court or 
judge) • 

CROSS-REFERENCES 
Definitions 

Interested person § 48 
Personal representative § 58 
Person § 56 

§ 8501. Revocation of letters 

8501. Upon removal of a personal representative from office, the 

court shall revoke any letters issued to the personal representative, 

and the authority of the personal representative ceases. 

Comment. Section 8501 generalizes a provision found in former 
Probate Code Section 549. 
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CROSS-REFERENCES 
Definitions 

Letters § 52 
Personal representative § 58 

§ 8502. Grounds for removal 

8502. A personal representative may be removed from office for 

any of the following causes: 

(a) The personal representative has wasted, embezzled, mismanaged, 

or committed a fraud upon the estate, or is about to do so. 

(b) The personal representative is incapable of properly executing 

the duties of the office or is otherwise not qualified for appointment 

as personal representative. 

(c) The personal representative has wrongfully neglected the 

estate, or has long neglected to perform any act as personal 

representative. 

(d) Removal is otherwise necessary for protection of the estate or 

interested persons. 

(e) Any other cause provided by statute. 

Comment. Section 8502 restates former Probate Code Section 524 
and portions of the first sentence of former Probate Code Section 521, 
except that permanent removal from the state is not continued as a 
ground for dismissal. See Article 9 (commencing with Section 8570) 
(nonresident personal representative). A conflict of interest may be 
ground for removal under subdivision (d); it should be noted, however, 
that not every conflict necessarily requires removal for protection of 
the estate, depending on the circumstances of the particular case. 
Other causes for removal are provided in this article and elsewhere by 
statute. See, e.g., Sections 8480 (bond required), 8577 (failure of 
nonresident personal representative to comply with Section 8573), 8500 
(failure to attend and answer). 

CROSS-REFERENCES 
Definitions 

Interested person § 48 
Personal representative § 58 

Note. Jeffrey A. Dennis-Strathmeyer oE CES (Exhibit 33) points 
out that the personal representative may have an interest adverse to 
the estate with respect to a very particular item of property or debt. 
"In contested estates, this may lead to efforts to disqualify the 
representative as a matter oE spite or litigation strategy. I believe 
it would be appropriate to permit the court to appoint a special 
administrator for specific purposes without removing the personal 
representative completely." This sounds to the staEf like an 
interesting concept--we would call it something like a partial or 
temporary removal, suspension oE specific powers, or the like. 
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§ 8503. Removal at request of person with higher priority 

8503. (a) Subject to subdivision (b), an administrator may be 

removed from office, on the petition of the surviving spouse or a 

relative of the decedent entitled to succeed to all or part of the 

estate, or the nominee of the surviving spouse or relative, if such 

person is higher in priority than the administrator. 

(b) The court in its discretion may refuse to grant the petition: 

(1) Where the petition is of a person or the nominee of a person 

who had actual notice of the proceeding in which the administrator was 

appointed and an opportunity to contest the appointment. 

(2) Where to do so would be contrary to the sound administration 

of the estate. 

Comment. Subdivision (a) of Section 8503 supersedes former 
Probate Code Sections 450 and 452. Subdivision (b)(l) restates former 
Probate Code Section 453 without substantive change. Subdivision 
(b)(2) is new; it is intended to cover the situation, for example, 
where administration is nearly complete and replacement of the 
administrator inappropriate. A petition pursuant to this section 
should be accompanied by a petition for appointment of a successor who 
has higher priority than the existing personal representative. 

CROSS-REFERENCES 
Definitions 

Surviving spouse § 78 

Note. The San Diego County Bar Association Subcommittee for 
Probate, Trust and Estate Planning Legislation (Exhibit 6) approved the 
provision of this section making removal discretionary with the court, 
as did David B. Flinn of San Francisco (Exhibit 9). Mr. Flinn adds the 
comment that "There should" perhaps" be a time provision." We are not 
certain what he means by this; perhaps the court would deny removal 
after administration has been going for more than, say, 4 months? 

§ 8504. Subsequent probate of will 

8504. (a) After appointment of an administrator on the ground of 

intestacy, the personal representative shall be removed from office on 

the later admission to probate of a will. 

(b) After appointment of an executor or administrator with the 

will annexed, the personal representative shall be removed from office 

on admission to probate of a later will. 

Comment. Section 8504 restates the first portion of the first 
sentence of former Probate Code Section 510 without substantive 
change. Cf. Section 8226 (effect of admission of will to probate). 
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CROSS-REFERENCES 
Defini tions 

Personal representative § 58 
Will § 88 

§ 8505. Contempt 

8505. (a) A personal representative may be removed from office if 

the personal representative is found in contempt for disobeying an 

order of the court. 

(b) Notwithstanding any other provision of this article, a 

personal representative may be removed from office pursuant to this 

section by a court order reciting the facts and without further showing 

or notice. 

Comment. Section 8505 restates former Probate Code Section 526, 
omitting the requirement of 30 days custody. See also Sections 8501 
(revocation of letters) and 8524 (successor personal representative). 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

Article 7. Changes in Administration 

§ 8520. Vacancy in office 

8520. A vacancy occurs in the office of a personal representative 

who resigns, dies, or is removed from office pursuant to Article 6 

(commencing with Section 8500), or whose authority is otherwise 

terminated. 

Comment. Section 8520 generalizes provisions found in various 
parts of former law. A personal representative who resigns is not 
excused from liability until accounts are settled and property 
isdelivered to the successor. Section 8525(b) (effect of vacancy). 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 

§ 8521. Vacancy where other personal representatives remain 

8521. (a) Unless the will provides otherwise or the court in its 

discretion orders otherwise, if a vacancy occurs in the office of fewer 

than all personal representatives, the remaining personal 

representatives shall complete the administration of the estate. 
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(b) The court, upon the filing of a petition alleging that a 

vacancy has occurred in the office of fewer than all personal 

representatives, may order the clerk to issue appropriate amended 

letters to the remaining personal representatives. 

Comment. Section 8521 restates former Probate Code Section 511 
without substantive change. 

CROSS-REFERENCES 
Definitions 

Letters § 52 
Will § 88 

Verification required § 1284 

§ 8522. Vacancy where no personal representatives remain 

8522. (a) If a vacancy occurs in the office of a personal 

representative and there are no other personal representatives, the 

court shall appoint a successor personal representative. 

(b) Appointment of a successor personal representative shall be 

made upon petition and service of notice on interested persons in the 

manner provided in Article 2 (commencing with Section 8110) of Chapter 

2, and shall be subject to the same priority as for an original 

appointment of a personal representative. The personal representative 

of a deceased personal representative is not, as such, entitled to 

appointment as successor personal representative. 

Comment. Section 8522 restates former Probate Code Section 512 
and a portion of former Probate Code Section 451 without substantive 
change, and generalizes the first sentence of former Probate Code 
Section 406. 

CROSS-REFERENCES 
Defini tions 

Interested person § 48 
Personal representative § 58 

§ 8523. Interim protection of estate 

8523. The court may make orders that are necessary to deal with 

the property between the time a vacancy occurs in the office of 

personal representative and appointment of a successor. Such orders 

may include temporary appointment of a special administrator. 

Comment. Section 8523 supersedes the second sentence of former 
Probate Code Section 520. 
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Definitions 
Property § 62 

CROSS-REFERENCES 

§ 8524. Successor personal representative 

8524. (a) A successor personal representative is entitled to 

demand, sue for, recover and collect all the property 0 f the decedent 

remaining unadministered, and may prosecute to final judgment any suit 

commenced by the former personal representative before the vacancy. 

(b) No notice, process, or claim given to or served upon the 

former personal representative need be given to or served upon the 

successor in order to preserve any position or right the person giving 

the notice or filing the claim may thereby have obtained or preserved 

with reference to the former personal representative. 

(c) Except as provided in subdivision (b) of Section 8442 

(authority of administrator with will annexed) or as otherwise ordered 

by the court, the successor personal representative has the powers and 

duties in respect to the continued administration that the former 

personal representative would have had. 

Comment. Subdivision (a) of Section 8524 continues and broadens 
the application of a portion of former Probate Code Section 466 and the 
second sentence of former Probate Code Section 510. Subdivisions (b) 
and (c) are drawn from Section 3-613 of the Uniform Probate Code. 

CROSS-REFERENCES 
Defini tions 

Person § 56 
Personal representative § 58 
Property § 62 

§ 8525. Effect of vacancy 

8525. (a) The acts of the personal representative before a 

vacancy occurs are valid to the same extent as if no vacancy had later 

occurred. 

(b) The liability of a personal representative whose office is 

vacant, or of the surety on the bond, is not discharged, released, or 

affected by the vacancy or by appointment of a successor, but continues 

until settlement of the accounts of the personal representative and 

delivery of all the property to the successor personal representative 

or other person appointed by the court to receive it. The personal 

representative shall render an account of the administration within 

such time as the court directs. 
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Comment. Subdivision (a) of Section 8525 restates former Probate 
Code Section 525 without substantive change. The first sentence of 
subdivision (b) restates the third sentence of former Probate Code 
Section 520 without substantive change. The second sentence of 
subdivision (b) continues the last portion of the first sentence of 
former Probate Code Section 510 without substantive change. 

CROSS-REFERENCES 
Definitions 

Personal representative § 58 
Property § 62 

Article 8. Special Administrators 

§ 8540. Grounds for appointment 

8540. (a) If the circumstances of the estate require the 

immediate appointment of a personal representative, the court may 

appoint a special administrator to exercise such powers as may be 

appropriate under the circumstances for the preservation of the estate. 

(b) The appointment may be for a specified term, to perform 

particular acts, or on such other terms as the court may direct. 

Comment. Subdivision (a) of Section 8540 supersedes the first 
clause of former Probate Code Section 460 and generalizes provisions 
of former Probate Code Sections 465 and 520. Under subdivision (a), 
grounds for appointment of a special administrator would include 
situations where (1) no application is made for appointment of a 
personal representative, (2) there is delay in appointment of a 
personal representative, (3) a sufficient bond is not given as required 
by statute or letters are otherwise granted irregularly, (4) the 
personal representative dies, resigns, or is suspended or removed from 
office, (5) an appeal is taken from an order revoking probate of a 
will, or where (6) for any other cause the personal representative is 
unable to act. Appointment may be made upon the court's own motion or 
upon petition of an interested person. 

Subdivision (b) is drawn from Section 3-617 of the Uniform Probate 
Code. See also Section 8544 (special powers, duties, and obligations). 

A judge may appoint a special administrator in chambers. Section 
7061 (actions in chambers). The public administrator may serve as 
special administrator. Section 8541. 

CROSS-REFERENCES 
Actions in chambers § 7061 
Definitions 

Personal representative § 58 

~ JeEfrey A. Dennis-Strathmeyer oE CEB (Exhibit 7) would like 
to see a more speciEic and direct approach Eor dealing with the problem 
oE the appointment of a special administrator to perform a single act. 
He suggests an express provision for combining the request Eor approval 
of the act in the petition. clarifying when the approval may be given 
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ex parte, and making clear that such a special administrator does not 
incur any £iduciary duty to take other acts to protect the estate. The 
court would also have authority to act, if necessary, to remedy errors 
made in the appointment. 

§ 8541. Procedure for appointment 

8541. (a) Appointment of a special administrator may be made at 

any time without notice or upon such notice to interested persons as 

the court deems reasonable. 

(b) In making the appointment, the court shall ordinarily give 

preference to the person entitled to appointment as personal 

representative. The court may appoint the public administrator. 

(c) The appointment of a special administrator is not appealable. 

Comment. Section 8541 restates former Probate Code Section 461 
and the last clause of former Probate Code Section 460 without 
substantive change. The public administrator may no longer be directed 
by the court to "take charge" of the estate but may be appointed as 
special administrator. Appointment of a special administrator may be 
made by the judge in chambers. Section 7601 (actions in chambers). 

Actions in chambers § 7061 
Definitions 

Interested person § 48 
Person § 56 

§ 8542. Issuance of letters 

CROSS-REFERENCES 

8542. (a) The clerk shall issue letters to the special 

administrator after both of the following conditions are satisfied: 

(1) The special administrator gives such bond as may be required 

by the court pursuant to Section 8480. 

(2) The special administrator takes the usual oath indorsed on the 

letters. 

(b) This section does not apply to the public administrator. 

Comment. Section 8542 restates subdivisions (a) and (b) of former 
Probate Code Section 462 without substantive change. The bond must be 
conditioned that the special administrator will faithfully execute the 
duties of the office according to law. Section 8480 (bond required). 
The judge may approve the bond in chambers. Section 7061 (actions in 
chambers). 
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Definitions 
Letters § 52 

§ 8543. Waiver of bond 

CROSS-REFERENCES 

8543. If the will waives the requirement of a bond for the 

executor and the person named as executor in the will is appointed 

special administrator, the court shall, subject to Section 8481, direct 

that no bond be given. 

Comment. Section 8543 restates a portion of subdivision (c) of 
former Probate Code Section 462 without substantive change. For 
additional provisions on waiver of the bond of a special administrator, 
see Section 8481 (waiver of bond). 

CROSS-REFERENCES 
Definitions 

Person § 56 
Will § 88 

§ 8544. Special powers, duties, and obligations 

8544. (a) Except to the extent the order appointing a special 

administrator prescribes terms, the special administrator has the power 

to do all of the following: 

(1) Take possession of all of the real and personal property of 

the decedent and preserve it from damage, waste, and injury. 

(2) Collect all claims, rents, and other income belonging to the 

estate. 

(3) Commence and maintain or defend suits and other legal 

proceedings. 

(4) Sell perishable property. 

(5) Borrow money, or lease, mortgage, or execute a deed of trust 

upon real property, in the same manner as an administrator. This power 

may be exercised only by court order. 

(6) Pay the interest due on all or any part of an obligation 

secured by a mortgage, lien, or deed of trust on property in the 

estate, where there is dsnger that the holder of the security may 

enforce or foreclose on the obligation and the property exceeds in 

value the amount of the obligation. This power may be exercised only 

by court order, made upon petition of the special administrator or any 
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interested person, with such notice as the court deems proper, and 

shall remain in effect until appointment of a successor personal 

representative. The order may also direct that interest not yet 

accrued be paid as it becomes due, and the order shall remain in effect 

and cover the future interest unless and until for good cause set aside 

or modified by the court in the same manner as for the original order. 

(7) Exercise other powers that are conferred by order of the court. 

(b) Except where the powers, duties, and obligations of a general 

personal representative are granted pursuant to Section 8545, the 

special administrator is not liable to an action by a creditor on a 

claim against the decedent. 

Comment. Section 8544 restates former Probate Code Section 463 
without substantive change and supersedes a portion of former Probate 
Code Section 460. Subdivision (a)(6) restates former Probate Code 
Section 464, with the addition of a provision that the order remains in 
effect until appointment of a successor. Among the other powers that 
the court may grant the special administrator is the power to disclaim. 

CROSS-REFERENCES 
Definitions 

Interested person § 48 
Personal representative § 58 
Property § 62 
Real property § 68 

§ 8545. General powers, duties. and obligations 

8545. (a) Notwithstanding Section 8544, the court may grant a 

special administrator the same powers, duties, and obligations as a 

general personal representative where to do so appears proper. 

(b) The court may require as a condition of the grant that the 

special administrator give such additional bond as the court deems 

proper. From the time of approving and filing any required additional 

bond, the special administrator shall have the powers, duties, and 

obligations of a general personal representative. 

(c) If a grant is made pursuant to this section, the letters shall 

recite that the special administrator has the powers, duties, and 

obligations of a general personal representative. 

Comment. Section 8545 supersedes former Probate Code Section 
465. Instances where it might be proper to grant general powers, 
duties, and obligations include situations where: 
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(1) The special administrator is appointed pending determination 
of a will contest or pending an appeal from an order appointing or 
removing the personal representative. 

(2) After appointment of the special administrator a will contest 
is instituted. 

(3) An appeal is taken from an order revoking probate of a will. 

GROSS-REFERENCES 
Definitions 

Letters § 52 
Personal representative § 58 

NQt&... Professor Benjamin D. Frantz (Exhibit 36) suggests that 
"letters of special administration" be used to refer to all types of 
letters of special administration; if letters conferring general powers 
are to be referred to specifically. it should be done by reference to 
letters of special administration with general powers. This makes 
sense to the staff. and we plan to do this. 

One problem we have noted in connection with other matters is that 
times for various acts (e.g •• creditor claims) runs from appointment of 
a personal representative with general powers. but there is no 
requirement that notice be given. The staff plans to add to this 
section. "Notwithstanding Section 8541. if letters have not previously 
been issued to a general personal representative. the grant shall be on 
the same notice required for appointment of a general personal 
representative." The Comment will refer to Sections 8100 et seq. 
(notice of opening estate administration). 

Florence J. Luther of Fair Oaks (Exhibit 35) states that a special 
administrator. even a special administrator granted general powers. may 
not make a distribution of the estate. In this she is supported by the 
most recent CEB text. which states "Neither preliminary nor final 
distribution may be made by a special administrator. Even when 
distribution is the only remaining step. a general administrator or 
executor must be appointed for that purpose. Estate of Davis (1917) 
175 C 198. 165 P 525; Estate of Welch (1895) 106 C 427. 39 P 805." 
1 California Decedent Estate Practice § 7.31 (1986). 

The staff disagrees with this analysis. These cases pre-date the 
concept of special administration with general powers. which was first 
added to the law in 1920·s. The concept of special administration with 
general powers specifically and statutorily includes Ul powers of 
general administration. Cases decided since the enactment of the 
general powers concept have distinguished the earlier cases outright 
and held that a special administrator with general powers does have the 
powers of a general administrator and may make distributions. "In this 
connection appellant makes the further contention that • having 
appointed a special administrator. the court was without power to make 
a partial distribution.' In making this contention appellant fails to 
appreciate that the special administrator was appointed 'with general 
powers' pursuant to section 465. Probate Code .•• . Since general 
administration is provided for by such an appointment. the probate 
court clearly had jurisdiction to determine a previously filed petition 
for partial distribution. The cases relied on by appellant are not 
helpful since they did not involve special administrators with general 
powers appointed pending an appeal from an order removing an 
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executor .•.• Thus the deficiency pointed out in the Welch case, viz., 
the absence of general administration, was supplied in the instant 
matter by clothing the special administrator with general powers 
pursuant to the authority of Probate Code, section 465." Estate of 
Buchman, 132 Cal.App.2d 81, 281 P.2d 608 (1955). 

The most the staff would do here is make a reference in the 
Comment to the applicability of the Buchman case and the 
inapplicability of the Davis case. The Comment may be useful because 
of the apparent confusion concerning the law on this matter. The staff 
would not want to add language to the statute, however, that might tend 
to encourage distributions. It is our impression that most special 
administrators with general powers are appointed because of prolonged 
will contests and other disputes among interested persons, and 
distribution will frequently be inappropriate. 

§ 8546. Termination of authority 

8546. (a) The powers of a special administrator cease upon 

issuance of letters to a general personal representative or as 

otherwise directed by the court. 

(b) The special administrator shall forthwith deliver to the 

general personal representative: 

(1) All property in the possession of the special administrator. 

The court may authorize the special administrator to complete a sale or 

other transaction affecting property in the possession of the special 

administrator. 

(2) A listing of all creditors' claims of which the special 

administrator has knowledge. The listing shall show the name and 

address of each creditor, the amount of the claim, and what action has 

been taken with respect to the claim. A copy of the listing shall be 

filed in the court. 

(c) The special administrator shall render a verified account of 

the proceedings in the same manner as a general personal representative 

is required to do. If the same person acts as both special 

administrator and general personal representative, the account of the 

special administrator may be combined wi th the first account of the 

general personal representative. 

Comment. Subdivisions (a) and (b) of Section 8546 restate former 
Probate Code Section 466, with the addition of language expressly 
permitting court authorization of the special administrator to complete 
ongoing transactions. The personal representative may prosecute to 
final judgment any suit commenced by the special administrator. 
Section 8524 (successor personal representative). Subdivision (c) 
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restates the first sentence of former Probate Code Section 467, with 
the addition of language permitting a consolidated account where the 
special administrator and general personal representative are the same 
person. 

Defini tions 
Letters § 52 
Person § 56 

CROSS-REFERENCES 

Personal representative § 59 
Property § 62 

§ 8547. Fees and commissions 

8547. (a) Subject to the limitations of this section, the court 

shall fix the commission and allowances of the special administrator 

and the fees of the attorney of the special administrator. 

(b) The commission and allowances of the special administrator 

shall not be allowed until the close of administration, unless the 

general personal representative joins in the petition for allowance of 

the special administrator's commission and allowances or the court in 

its discretion so allows. The total commission paid and extra 

allowances made to the special administrator and general personal 

representative shall not, together, exceed the sums provided in this 

division for commission and extra allowances for the services of a 

personal representative. If the same person does not act as both 

special administrator and general personal representative, the 

commission and allowances shall be divided in such proportions as the 

court deems just or as may be agreed to by the special administrator 

and general personal representative. 

(c) The total fees paid to the attorneys both of the special 

administrator and the general personal representative shall not, 

together, exceed the sums provided in this division as compensation for 

the ordinary and extraordinary services of attorneys for personal 

representatives. When the same attorney does not act for both the 

special administrator and general personal representative, the fees 

shall be divided between the attorneys in such proportions as the court 

deems just or as agreed to by the attorneys. 

(d) Fees of an attorney for extraordinary services to a special 

administrator may be awarded in the same manner and subject to the same 
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standards as for extraordinary services to a general personal 

representative, except that the award of fees to the attorney may be 

made upon settlement of the final account of the special administrator. 

Comment. Subdivisions (a)-(c) of Section 8547 restate former 
Probate Code Sections 467-468, with the addition of provisions limiting 
payment of the special administrator until close of administration and 
recognizing agreements of the special administrator, personal 
representative, and attorneys as to division of fees and commissions. 
Subdivision (d) supersedes former Probate Code Section 469. See 
Section __ (extraordinary fees). 

CROSS-REFERENCES 
Definitions 

Personal representative § 59 

Note. This section will be reviewed in connection with Eees and 
commissions, and the Comment expanded to explain how the system oE 
awarding Eees works. 

Article 9. Nonresident Personal Representative 

§ 8570. "Nonresident personal representative" defined 

8570. As used in this article, "nonresident personal 

representative" means a nonresident of the state appointed as personal 

representative, or a resident of the state appointed as personal 

representative who later removes from and resides without the state. 

Comment. Section 8570 is new. It is intended as a drafting aid. 

CROSS-REFERENCES 

Definitions 
Personal representative § 59 

§ 8571. Bond of nonresident personal representative 

8571. Notwithstanding any other provision of this chapter and 

notwithstanding a prior waiver of a bond, the court in its discretion 

may require a nonresident personal representative to give a bond in 

such amount as the court determines is proper. 

Comment. Section 8571 is new. It is a specific application of 
subdivision (c) of Section 8481 (waiver of bond). 

CROSS-REFERENCES 
Definitions 

Nonresident personal representative § 8570 
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Note. The Probate and Estate Planning Section of the Kern County 
Bar Association (Exhibit 17) felt that the authority of the court to 
require a bond should be limited to situations in which there is a 
specific reason for the bond. "Our committee again felt that. in some 
courts. this might lead to a situation in which the court would decide 
that a bond was appropriate in every such case." 

§ 8572. Secretary of State as attorney 

8572. (a) Acceptance of appointment by a nonresident personal 

representative is equivalent to and constitutes an irrevocable and 

binding appointment by the nonresident personal representative of the 

Secretary of State to be the attorney of the personal representative 

for the purpose of this article. Such appointment also applies to any 

personal representative of a deceased nonresident personal 

representative. 

(b) All lawful processes, and notices of motion under Section 385 

of the Code of Civil Procedure, in an action or proceeding against the 

nonresident personal representative with respect to the estate or 

founded upon or arising out of the acts or omissions of the nonresident 

personal representative in that capacity may be served upon the 

Secretary of State as the attorney of the nonresident personal 

representative. 

Comment. Section 8572 restates former Probate Code Section 405.1 
without substantive change. 

CROSS-REFERENCES 

Definitions 
Nonresident personal representative § 8570 

§ 8573. Statement of address 

8573. A nonresident personal representative shall sign and file 

with the court a statement of the permanent address of the nonresident 

personal representative. If the permanent address is changed, the 

nonresident personal representative shall forthwith file in the same 

manner a statement of the change of address. 

Comment. Section 8573 restates former Probate Code Section 405.2, 
with the omission of the acknowledgment requirement. 

CROSS-REFERENCES 
Definitions 

Nonresident personal representative § 8570 
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§ 8574. Manner of service 

8574. (a) Service of process or notice of a motion under Section 

385 of the Code of Civil Procedure in any action or proceeding against 

the nonresident personal representative shall be made by delivering to 

and leaving with the Secretary of State two copies of the summons and 

complaint or notice of motion and either of the following: 

(1) A copy of the statement by the nonresident personal 

representative pursuant to Section 8573. 

(2) If the nonresident personal representative has not filed a 

statement pursuant to Section 8573, a copy of the letters issued to the 

nonresident personal representative together with a written statement 

signed by the party or attorney of the party seeking service that sets 

forth an address for use by the Secretary of State. 

(b) The Secretary of State shall forthwith mail by registered mail 

one copy of the summons and complaint or notice of motion to the 

nonresident personal representative at the address shown on the 

statement delivered to the Secretary of State. 

(c) Personal service of process, or notice of motion, upon the 

nonresident personal representative wherever found shall be the 

equivalent of service as provided in this section. 

Comment. Section 8574 restates former Section 405.3 without 
substantive change. 

Definitions 
Letters § 52 

CROSS-REFERENCES 

Nonresident personal representative § 8570 

§ 8575. Proof of service 

8575. Proof of compliance with Section 8574 shall be made in the 

following manner: 

(a) In the event of service by mail, by certificate of the 

Secretary of State, under official seal, showing the mailing. The 

certificate shall be filed with the court from which process issued. 

(b) In the event of personal service outside the state, by the 

return of any duly constituted public officer qualified to serve like 

process, or notice of motion, of and in the jurisdiction where the 

nonresident personal representative is found, showing the service to 

have been made. The return shall be attached to the original summons, 

or notice of motion, and filed with the court from which process issued. 
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Comment. Section 8575 restates former Probate Code Section 405.4 
without substantive change. 

CROSS-REFERENCES 
Definitions 

Nonresident personal representative § 8570 

§ 8576. Effect of service 

8576. (a) Except as provided in this section, service made 

pursuant to Section 8574 has the same legal force and validity as if 

made personally in this state. 

(b) A nonresident personal representative served pursuant to 

Section 8574 may appear and answer the complaint within 30 days from 

the date of service. 

(c) Notice of motion shall be served upon a nonresident personal 

representative pursuant to Section 8574 not less than 30 days before 

the date of the hearing on the motion. 

Comment. Section 8576 restates former Probate Code Section 405.5 
without substantive change. 

CROSS-REFERENCES 
Defini tions 

Nonresident personal representative § 8570 

§ 8577. Noncompliance 

8577 • (a) Failure of a nonresident personal representative to 

comply with Section 8573 is cause for removal from office. 

(b) Nothing in this section limits the liability of, or the 

availability of any other remedy against, a nonresident personal 

representative who is removed from office pursuant to this section. 

Comment. Subdivision (a) of Section 8577 restates former Section 
405.6 without substantive change. Subdivision (b) is new. 

CROSS-REFERENCES 
Definitions 

Nonresident personal representative § 8570 
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Article 2. Probate of Wills 

§ 320 (repealed) 

1/20/87 
ns 

Comment. Former Section 320 is restated in Estate and Trust Code 
Section 8200 (delivery of will by custodian) without substantive change. 

§ 321 (repealed) 
Comment. Former Section 321 is restated in Estate and Trust Code 

Sections 8201 (order for production of will), 7060 (authority of court 
or judge), and 7375 (enforcement of order). 

§ 322 (repealed) 
Comment. Former Section 322 is [relocated to Division 6 (wills 

and intestate succesion)]. 

§ 323 (repealed) 
Comment. Former Section 323 is restated in Estate and Trust Code 

Section 8000 (petition) without substantive change. 

§ 324 (repealed) 
Comment. Former Section 324 is restated in Estate and Trust Code 

Section 8001 (failure of person named executor to petition) without 
substantive change. 

§ 326 (repealed) 
Comment. The first portion of former Section 326 is restated in 

Estate and Trust Code Section 8002 (contents of petition), which 
substitutes the address for the residence of heirs and devisees and 
adds an express requirement that a copy of the will be attached. The 
last portion is restated in Estate and Trust Code Section 8006(b) 
(court order) without substantive change. 

§ 327 (repealed) 
Comment. Former Section 327 is restated in Estate and Trust Code 

Section 8003 (setting and notice of hearing), except that the 10 day 
minimum hearing period is increased to 15 days and the petitioner 
rather than the clerk has the duty of giving notice. 

§ 328 (repealed) 
Comment. The first sentence of the first paragraph of former 

Section 328 is restated in Estate and Trust Code Sections 8110 (persons 
on whom notice served), 7300 (service), and 7302 (mailing), with the 
addition of a provision limiting service to known heirs. The second 
sentence is restated in Estate and Trust Code Section 8100 (form of 
notice) • 

The second paragraph is restated in Estate and Trust Code Sections 
8111 (service on Attorney General) and 7302 (mailing) without 
substantive change. The third paragraph is generalized in Estate and 
Trust Code Section 7302 (mailing). 
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§ 328.3 (repealed) 
Comment. Former Section 328.3 is restated in Estate and Trust 

Code Section 6103 (will or revocation procured by duress, menace, 
fraud, or undue influence) without substantive change. 

§ 328.7 (repealed) 
Comment. Former Section 328.7 is continued as Estate and Trust 

Code Section 6132 (conditional will). 

§ 329 (repealed) 
Comment. The first two sentences of former Section 329 are 

restated in Estate and Trust Code Section 8220 (evidence of subscribing 
witness) without substantive change. The third sentence is not 
continued because it is unnecessary. See Comment to Estate and Trust 
Code Section 8221 (proof where no subscribing witness available). See 
also Evidence Code § 240 ("unavailable as witness"). The fourth 
sentence is restated in Estate and Trust Code Section 8221 (proof where 
no subscribing witness available), with the exception of the language 
relating to a writing "at the end" of the will. The signatures of 
subscribing witnesses no longer must appear at the end. Est. & Trust 
Code § 6110 (execution). 

§ 330 (repealed) 
Comment. The first two sentences of former Section 330 are 

restated in Estate and Trust Code Section 8202 (will detained outside 
jurisdiction) without substantive change. The last sentence is 
superseded by Estate and Trust Code Section 8220 and provisions 
following governing proof of will. 

§ 331 (repealed) 
Comment. Former Section 331 is continued in Estate and Trust Code 

Section 8222 (proof of holographic will) without substantive change. 

§ 332 (repealed) 
Comment. Former Section 332 is superseded by Estate and Trust 

Code Section 8225 (admission of will to probate). 

§ 333 (repealed) 
Comment. Subdivision (a) of former Section 333 is continued in 

Estate and Trust Code Section 8121 (publication of notice) without 
substantive change, with the exception of the fifth sentence, which is 
continued in Estate and Trust Code Section 8123 (posting of notice). 

The introductory portion of subdivision (b) is superseded by 
Estate and Trust Code Section 8124 (type size). The remainder of 
subdivision (b) is continued in Estate and Trust Code Section 8100 
(form of notice), except that reference to notice of the decedent's 
death is eliminated from the caption and a reference to the decedent's 
will is added to the notice. 

Subdivision (c) is continued in Estate and Trust Code Section 8125 
(affidavit of publication or posting) without substantive change. 

Subdivision (d) is not continued because it is no longer necessary. 
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§ 334 (repealed) 
Comment. Former Section 334 is continued in Estate and Trust Code 

Section 8122 (good faith compliance with publication requirement) 
without substantive change. 

Article 3. Lost or Destroyed Wills 

§ 351 (repealed) 
Comment. The first two sentences of former Section 351 are 

restated in Estate and Trust Code Section 8223 (proof of lost or 
destroyed will), except that the requirement that the order admitting 
the will to probate be "set forth at length in the minutes" is 
omitted. The last sentence is continued and broadened in Estate and 
Trust Code Section 8224 (perpetuation of testimony). 

§ 352 (repealed) 
Comment. Former Section 352 is continued and broadened in Estate 

and Trust Code Section 8406 (suspension of powers of personal 
representative). 

Article 4. Foreign Wills 

§ 360 (repealed) 
Comment. [Disposed of in connection with nonresident decedents.] 

§ 361 (repealed) 
Comment. [Disposed of in connection with nonresident decedents.] 

§ 362 (repealed) 
Comment. [Disposed of in connection with nonresident decedents.] 

CHAPTER 2. CONTESTS OF WILLS 

Article 1. Contests Before Probate 

§ 370 (repealed) 
Comment. The first portion of the first sentence of former 

Section 370 is superseded by Section Estate and Trust Code 8004 
(opposition). The last portion of the first sentence is restated in 
Estate and Trust Code Section 8250 (summons), except that the citation 
is replaced with a summons. 

The second, third, and fourth sentences are restated in Estate and 
Trust Code Section 8251 (responsive pleading), except that the time to 
answer after a demurrer is overruled is not conditioned on receipt of 
written notice. 

§ 371 (repealed) 
Comment. Former Section 371 is superseded by Estate and Trust 

Code Section 8252 (trial), which does not continue the provision for 
jury trial. 
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§ 372 (repealed) 
Comment. Former Section 372 is restated in Estate and Trust Code 

Section 8253 (evidence of execution), except that the limitation on 
production of witnesses outside the county is not continued. See also 
Estate and Trust Code Section 7200 (general rules of practice govern) 
and Code Civ. Proc. § 1989 (compelling attendance of witnesses). 

§ 372.5 (repealed) 
Comment. Former Section 372.5 is continued in Estate and Trust 

Code Section 6ll2(d). 

§ 373 (repealed) 
Comment. Former Section 373 is superseded by Estate and Trust 

Code Section 8254 (judgment). The provision for the special verdict of 
a jury is not continued because it is no longer necessary. See Estate 
and Trust Code Section 8252 and Comment thereto (jury trial not 
continued) • 

§ 374 (repealed) 
Comment. Former Section 374 is continued and broadened in Estate 

and Trust Code Section 8224 (perpetuation of testimony). 

Article 2. Contests After Probate 

§ 380 (repealed) 
Comment. Former Section 380 is restated in subdivision (a) of 

Estate and Trust Code Section 8270 (petition for revocation), but 
reference to some of the specific grounds of opposition are omitted. 

§ 381 (repealed) 
Comment. Former Section 381 is superseded by Estate and Trust 

Code Section 8271 (summons), which substitutes a summons for the 
citation. 

§ 382 (repealed) 
Comment. Former Section 382 

Code Section 8271(b) (summons) and 
for a jury trial is not continued. 
7204 (trial by jury). 

§ 383 (repealed) 

is superseded by Estate and Trust 
8272 (revocation). The provision 

See Estate and Trust Code Section 

Comment. Former Section 383 is superseded by Estate and Trust 
Code Section 8273 (costs and attorney's fees). 

§ 384 (repealed) 
Comment. The first portion of former Section 384 is restated in 

Estate and Trust Code Section 8226(a) (effect of admission of will to 
probate) without substantive change. The last portion is superseded by 
Estate and Trust Code Section 8270{b) (petition for revocation). 

§ 385 (repealed) 
Comment. Former Section 385 is restated in Estate and Trust Code 

Section 8226(b) (effect of admission of will to probate), but Section 
8226 precludes probate of another will after close of administration. 
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CHAPTER 3. APPOINTMENT OF EXECUTORS AND OF 
ADMINISTRATORS WITH THE WILL ANNEXED 

§ 400 (repealed) 
Comment. Former Section 400 is restated in Estate and Trust Code 

Section 8400 (appointment necessary) without substantive change. 

§ 401 (repealed) 
Comment. Former Section 401 is superseded by Estate and Trust 

Code Section 8402 (qualifications). 

§ 402 (repealed) 
Comment. Former Section 402 is restated in Estate and Trust Code 

Section 8421 (executor not specifically named) without substantive 
change. 

§ 403 (repealed) 
Comment. Former Section 403 is restated in Estate and Trust Code 

Section 8422 (power to designate executor) without substantive change. 

§ 404 (repealed) 
Comment. Former Section 404 is restated in Estate and Trust Code 

Section 8423 (successor corporation as executor) without substantive 
change. 

§ 405 (repealed) 
Comment. The portion of former Section 405 that related to a 

minor named as executor is restated in Estate and Trust Code Section 
8424 (minor named as executor) without substantive change. The portion 
relating to a person absent from the state is not continued. See 
Estate and Trust Code Section 8570 et ~ (nonresident personal 
representative). 

§ 405.1 (repealed) 
Comment. Former Section 405.1 is restated in Estate and Trust 

Code Section 8572 (Secretary of State as attorney) without substantive 
change. 

§ 405.2 (repealed) 
Comment. Former Section 405.2 is restated in Estate and Trust 

Code Section 8573 (statement of address) with the omission of the 
acknowledgment requirement. 

§ 405.3 (repealed) 
Comment. Former Section 405.3 is restated in Estate and Trust 

Code Section 8574 (manner of service) without substantive change. 

§ 405.4 (repealed) 
Comment. Former Section 405.4 is restated in Estate and Trust 

Code Section 8575 (proof of service) without substantive change. 

§ 405.5 (repealed) 
Comment. Former Section 405.5 is restated in Estate and Trust 

Code Section 8576 (effect of service) without substantive change. 
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§ 405.6 (repealed) 
Comment. Former Section 405.6 is restated in Estate and Trust 

Code Section 8577 (noncompliance) without substantive change. 

§ 406 (repealed) 
Comment. The first sentence of former Section 406 is restated and 

generalized in Estate and Trust Code Section 8522 (vacancy where no 
personal representatives remain). The second sentence is superseded by 
Estate and Trust Code Section 8440 (appointment of administrator with 
will annexed). 

§ 407 (repealed) 
Comment. The first sentence of former Section 407 is restated in 

Estate and Trust Code Sections 8004 (opposition) and 8005 (hearing) 
without substantive change. The second sentence is superseded by 
Estate and Trust Code Section 8420 (right to appointment as personal 
representatives). 

§ 408 (repealed) 
Comment. Former 

Section 8425 (when 
substantive change. 

§ 409 (repealed) 

Section 408 is restated in Estate and Trust Code 
fewer than all executors appointed) without 

Comment. The first sentence of former Section 409 is restated in 
Estate and Trust Code Section 8442 (authority of administrator wi th 
will annexed), with the addition of court discretion to permit exercise 
of a discretionary power or authority. The second sentence is restated 
in Estate and Trust Code Section 8441 (priority for appointment) 
without substantive change. The third sentence is superseded by Estate 
and Trust Code Section 8441. 

§ 410 (repealed) 
Comment. Former Section 410 is restated in Estate and Trust Code 

Section 8480 (bond required) without substantive change. 

CHAPTER 4. APPOINTMENT OF ADMINISTRATORS 

Article 1. Competency and Priority 

§ 420 (repealed) 
Comment. Former Section 420 is restated in Estate and Trust Code 

Section 8402 (qualifications) without substantive change. 

§ 421 (repealed) 
Comment. Former Section 421 is restated in Estate and Trust Code 

Section 8402 (qualifications) without substantive change. 

§ 422 (repealed) 
Comment. Former Section 422 is restated in Estate and Trust Code 

Sections 8461 (priority for appointment), 8462 (priority of relatives), 
and 8463 (estranged spouse), with the addition of provisions to reflect 
changes in the law governing intestate succession and language 
recognizing the priority of relatives of a predeceased spouse, and 
expansion to include any lineal relative of the decedent who satisfies 
prescribed conditions. 

-6-



§ 423 (repealed) 
Comment. Former Section 423 is restated in Estate and Trust Code 

Section 8465 (nominee of person entitled to appointment). 

§ 424 (repealed) 
Comment. Former Section 

relatives are no longer preferred 
Trust Code Section 6406. 

§ 425 (repealed) 

424 is not continued. 
over halfblood relatives. 

Wholeblood 
Estate and 

Comment. The first clause of former Estate and Trust Code Section 
425 is restated in Section 8467 (equal priority) with the addition of 
authority to appoint a disinterested person where there is a conflict 
between persons of equal priority. The second clause is restated in 
Estate and Trust Code Section 8466 (priority of creditor) but the 
requirement that there be a request of another creditor before the 
court may appoint another person is omitted. 

§ 426 (repealed) 
Comment. Former Section 426 is restated in Estate and Trust Code 

Section 8464 (minors and incompetent persons) without substantive 
change. 

§ 427 (repealed) 
Comment. Former Section 427 is 

Section 8468 (administration by 
substantive change. 

restated in Estate and Trust Code 
any competent person) without 

Article 2. Application for Letters 

§ 440 (repealed) 
Comment. The first portion of former Section 440 is restated in 

Estate and Trust Code Section 8002 (contents of petition), with the 
exception of the provision for signature by counsel, which is not 
continued. The last paragraph is restated in Estate and Trust Code 
Section 8006(b) (court order) without substantive change. 

§ 441 (repealed) 
Comment. The first two sentences of former Section 441 are 

restated in Estate and Trust Code Sections 8003 (setting and notice of 
hearing), 8110 (persons on whom notice served), and 7202 (clerk to set 
matters for hearing), except that the 10 day minimum notice period is 
increased to 15 days and the petitioner rather than the clerk has the 
duty of giving notice. See also Estate and Trust Code Sections 7300 
(service), 7302 (mailing), 7304 (notice to persons whose address is 
unknown). The substance of the third sentence is continued in Estate 
and Trust Code Section 8100 (form of notice). 

§ 442 (repealed) 
Comment. Former Section 442 is restated in Estate and Trust Code 

Section 8004 (opposition) without substantive change. 

§ 443 (repealed) 
Comment. Former Section 443 is restated in Estate and Trust Code 

Section 8005 (hearing) without substantive change. 
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Article 3. Revocation of Letters 

§ 450 (repealed) 
Comment. Former Section 450 is 

Code Section 8503(a) (removal at 
priority) and Article 7 (commencing 
administration) of Chapter 4 of Part 2 

§ 451 (repealed) 

superseded by Estate and Trust 
request of person with higher 
with Section 8520) (changes in 
of Division 7. 

Comment. Former Section 451 is superseded by Estate and Trust 
Code Section 8500 (procedure for removal) and Article 7 (commencing 
with Section 8520 (changes in administration) of Chapter 4 of Part 2 of 
Division 7. 

§ 452 (repealed) 
Comment. Former Section 452 is 

Code Section 8503(a) (removal at 
priority). 

§ 453 (repealed) 

superseded by Estate and Trust 
request of person with higher 

Comment. Former Section 453 is restated in Estate and Trust Code 
Section 8503(b) (removal at request of person with higher priority) 
without substantive change. 

CHAPTER 5. SPECIAL ADMINISTRATORS 

§ 460 (repealed) 
Comment. The first clause of former Section 460 is superseded by 

Estate and Trust Code Sections 8540 (grounds for appointment) and 8544 
(special powers, duties, and obligations). The last clause is restated 
in Estate and Trust Code Section 8541 (procedure for appointment) 
without substantive change. 

§ 461 (repealed) 
Comment. Former Section 461 is restated in Estate and Trust Code 

Section 8541 (procedure for appointment) without substantive change. 

§ 462 (repealed) 
Comment. Subdivisions (a) and (b) of former Section 462 are 

restated in Estate and Trust Code Section 8542 (issuance of letters) 
without substantive change. Subdivision (a)(l) is restated in Estate 
and Trust Code Section 8481 (waiver of bond) without substantive 
change. Subdivision (a)(2) is restated in Estate and Trust Code 
Section 8543 (waiver of bond) without substantive change. 

§ 463 (repealed) 
Comment. Former Section 463 

Section 8544 (special powers, 
substantive change. 

§ 464 (repealed) 

is restated in Estate and Trust Code 
duties, and obligations) without 

Comment. Former Section 464 is restated in Estate and Trust Code 
Section 8544(a)(6) (special powers, duties, and obligations) with the 
addition of a provision that the order remains in effect until 
appointment of a successor. 

-8-



§ 465 (repealed) 
Comment. Former Section 465 is superseded by Estate and Trust 

Code Section 8545 (general powers, duties, and obligations). 

§ 466 (repealed) 
Comment. Former Section 466 is restated in Estate and Trust Code 

Sections 8546(a)-(b) (termination of authority) and 8524 (successor 
personal representative), with the addition of language expressly 
permitting court authorization of the special administrator to complete 
ongoing transactions. 

§ 467 (repealed) 
Comment. The first sentence of former Section 467 is restated in 

Estate and Trust Code Section 8546(c) (termination of authority), with 
the addition of language expressly permitting a consolidated account 
where the special administrator and general personal representative are 
the same person. The second sentence is restated in Estate and Trust 
Code Section 8547{a)-(c) (fees and commissions), with the addition of 
provisions limiting payment of the special administrator until close of 
administration and recognizing agreements of the special administrator, 
personal representative, and attorneys as to division of fees and 
commissions • 

§ 468 (repealed) 
COmment. Former Section 468 is restated in Estate and Trust Code 

Section 8547(b)-{c) (fees and commissions), with the addition of 
provisions limiting payment of the special administrator until close of 
administration and recognizing agreements of the special administrator, 
personal representative, and attorneys as to division of fees and 
commissions. 

§ 469 (repealed) 
Comment. Former Section 469 is superseded by Estate and Trust 

Code Section 8547{d) (fees and commissions). 

CHAPTER 6. LETTERS, GENERALLY, AND CHANGES IN ADMINISTRATION 

Article 1. Trust Companies 

§ 480 (repealed) 
Comment. Former Section 480 is restated in Estate and Trust Code 

Sections 83 ("trust company" defined) and 300 (appointment of trust 
company) without substantive change. 

§ 481 (repealed) 
Comment. Former Section 481 is restated in Estate and Trust Code 

Sections 83 ("trust company" defined) and 301 (oath and bond of trust 
company) without substantive change. 

Article 2. Form of Letters 

§ 500 (repealed) 
Comment. Former Section 500 is superseded by Estate and Trust 

Code Section 8405 (form of letters). 
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§ 501 (repealed) 
Comment. Former Section 501 is superseded by Estate and Trust 

Code Sections 8405 (form of letters) and 7201 (Judicial Council to 
prescribe forms). 

§ 502 (repealed) 
Comment. Former Section 502 is superseded by Estate and Trust 

Code Sections 8405 (form of letters) and 7201 (Judicial Council to 
prescribe forms). 

Article 3. Disability and Substitution 

§ 510 (repealed) 
Comment. The first sentence of former Section 510 is restated in 

Estate and Trust Code Sections 8504 (subsequent probate of will) and 
8525(b) (effect of vacancy) without substantive change. The second 
sentence is continued and broadened in Estate and Trust Code Section 
8524 (successor personal representative). 

§ 511 (repealed) 
Comment. Former Section 511 is restated in Estate and Trust Code 

Section 8521 (vacancy where other personal representatives remain) 
without substantive change. 

§ 512 (repealed) 
Comment. Former Section 512 is restated in Estate and Trust Code 

Section 8522 (vacancy where no personal representatives remain) without 
substantive change. 

Article 4. Resignation. Suspension and Removal 

§ 520 (repealed) 
Comment. The first sentence of former Section 520 is restated in 

Estate and Trust Code Sections 8520 (vacancy in office) and 8525(b) 
(effect of vacancy) without substantive change. The second sentence is 
superseded by Estate and Trust Code Section 8523 (interim protection of 
estate). The third sentence is restated in Estate and Trust Code 
Section 8525(b) (effect of vacancy) without substantive change. 

§ 521 (repealed) 
Comment. The substance of the first sentence of former Section 

521 is restated in Estate and Trust Code Sections 8500(b) (procedure 
for removal) and 8502 (grounds for removal), with the exception of the 
provision relating to permanent removal from the state, which is not 
continued. See Estate and Trust Code Section 8570 et ~ (nonresident 
personal representative). The second sentence is not continued; it was 
impliedly repealed by former Section 1207 (service of citation), which 
is continued as Estate and Trust Code Section ____ _ 

§ 522 (repealed) 
Comment. Former Section 522 is restated in Estate and Trust Code 

Section 8500(c) (procedure for removal) without substantive change. 
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§ 523 (repealed) 
Comment. Former Section 523 is restated in Estate and Trust Code 

Section 8500(c) (procedure for removal) without substantive change. 

§ 524 (repealed) 
Comment. Former Section 524 is restated in Estate and Trust Code 

Section 8502 (grounds for removal) without substantive change. See 
also Estate and Trust Code Section 8500 (procedure for removal). 

§ 525 (repealed) 
Comment. Former Section 525 is restated in Estate and Trust Code 

Section 8525 (effect of vacancy) without substantive change. 

§ 526 (repealed) 
Comment. Former Section 526 is restated in Estate and Trust Code 

Sections 8505 (contempt) and 8501 (revocation of letters), omitting the 
requirement of 30 days custody. 

CHAPTER 7. OATHS AND BONDS 

§ 540 (repealed) 
Comment. Former Section 540 is restated in Estate and Trust Code 

Section 8403 (oath) without substantive change. 

§ 541 (repealed) 
Comment. The first sentence of subdivision (a) of Section 541 is 

restated in Estate and Trust Code Sections 8480 (bond required), 
848l(a) (waiver of bond), and 7061(a)(5) (actions at chambers) without 
substantive change. The second sentence is superseded by Estate and 
Trust Code Section 8482(a) (amount of bond), which makes explicit the 
authority of the court to impose a fixed minimum bond. 

Subdivision (b) is superseded by Estate and Trust Code Section 
848l(b) (waiver of bond) without substantive change. 

§ 541.1 (repealed) 
Comment. Former Section 541.1 is restated in Estate and Trust 

Code Sections 8401 (deposit in controlled account) and 8483 (reduction 
of bond by deposit of assets) without substantive change. 

§ 541.5 (repealed) 
Comment. Former Section 541.5 is superseded by Estate and Trust 

Code Section 8486 (cost of bond). 

§ 542 (repealed) 
Comment. Former Section 542 is superseded by Estate and Trust 

Code Section 8482(b) (amount of bond). 

§ 543 (repealed) 
Comment. Former Section 543 is restated in Estate and Trust Code 

Section 8481(c) (waiver of bond) without substantive change. 

§ 544 (repealed) 
Comment. Former Section 544 is restated in Estate and Trust Code 

Section 8480 (bond required) without substantive change. 
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