
Memorandum 85-111 

Subject: Consultant Contracts 

Outstanding Contracts 

0424a 
12/31/85 

The Coomission has asked the staff to report periodically on the 

status of outstanding consultant contracts. The following is a list 

of the outstanding contracts. 

Contractor Purpose Expir. Date Contract Balance 
Amount Available 

R. Niles Travel 6/30/86 $2,000 $1,474.94 
s. French Travel 6/30/86 $1,000 j; 745.05 
E. Halbach Travel 6/30/86 $2,130 $ 598.68 
P. Bayse Travel 6/30/86 $ 500 j; 500.00 
s. French Study 6/30/86 $2,500 $ -0-
G. Bird Travel 6/30/86 $ 500 I; 500.00 
J. Dukeminier Travel 6/30/86 $ 500 $ 500.00 

All of the outstanding contracts that have a balance available 

available cover travel expenses only. Except for the contract wi th 

Professor Halbach, the contracts were made in a prior fiscal year and 

the expenditures this fiscal year under the contract will be paid from 

money allocated to research consultants in the appropriation for this 

fi scal year. 

During the 1985-86 fiscal year, Professor French completed her 

background study for the Commission and was paid the amount provided 

in her contract--$2,500--for the study. Professor French will attend 

the meetings when her study is considered by the Commission and will 

be paid her travel expenses under another outstanding contract 

covering travel expenses only. 
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Professor French Contract 

The background study prepared by Professor French consists of two 

parts, each of which will be published as a law review article. The 

first part is entitled "Antilapse Statutes Have a Fundamental Flaw: A 

Proposal for Reform." This 73-page study has been accepted for 

publication in the Hastings Law Journal issue due out in January 1986. 

The second part is entitled "Imposing a General Survival 

Requirement on Beneficiaries of Future Interests: Solving the 

Problems Caused by Death of s Beneficiary Before the Time for 

Distribution." This 84-page study has been submitted for publication 

in a law review. 

The staff believes that the first article should be considered in 

the course of preparing the new Estates and Trusts Code. We plan to 

include the article on our meeting agenda when it is available in 

printed form as a law review article. (The article is much easier to 

read in that form and less expensive to reproduce than the typewritten 

version.) 

The second article deals with provisions most of which probably 

will not be included in the new Estates and Trusts Code; most of these 

provisions will be found in other codes. The staff believes that 

Commission consideration of this article should be deferred until work 

on the new code has been substantially completed. However, should our 

schedule permit consideration of the article before then, we will work 

it into our agenda. In any case, Commission consideration of the 

second article should be a top priority when work on the new code is 

substantially complete. 

The contract called for the delivery of this study not later than 

January I, 1986, and the consultant delivered the study well before 

that date. 
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EXpenditures During 1984-85 Fiscal Year 

The Chairperson requested that this memorandum include a report 

of expenditures for expert consultants during the past fiscal year 

(1984-85). The report follows. 

Payments Made to Consultants During 1984-85 Fiscal Year 

Gail B. Bird $2,000 for study (contract made 11/8/83) 

-0- for travel (attended one meeting in 
San Francisco but claimed no 
re i mbu rs ement ) 

Edward C. Halbach, Jr. $ 793.18 for travel (5 meetings--one in Los 
Angeles) 

Russell D. Niles t 225.43 for travel (3 meetings--1 in Palo 

Susan F. French 

Alto wi th staff and 2 in Sacramento) 

t 254.95 for travel--l meeting in Los 
Angeles (attended one meeting in 
Sacramento but claimed no 
reimbursement) 

The background study by Professor Bird dealt with termination or 

modification of trusts and was published as "Trust Termination: 

Unborn, Living, and Dead Hands--Too Many Fingers in the Trust Pie," 36 

Hastings Law Journal 563 (1985). We used this study in determining 

the substance of the provisions we included in the new comprebensi ve 

trust statute on modification and termination of trusts. 

New Consultant Contracts 

Available Funds. The Commission 

$20,000 for expert consultants. We used 

budget 

$1,000 

for 1985-86 includes 

of this amount for the 

contract authorized at the September 1985 meeting for travel expenses 

of Edward C. Halbach, Jr., in attending our meetings. We will need to 

finance the attendance of our expert probate law consultants at our 

meetings under existing outstanding contracts from this money. This 

leaves $19,000 (less not more than $3,500 for attendance by probate 

law consultants at our meetings) available in this budget category. 

(Past experience indicates, however, that we will not spend more than 

$1.000 of the $3,500 for attendance by probate law consultants.) The 
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staff proposes below that we encumber at this time $10,000 of the 

amount available for retaining expert consultants, leaving 

approximately $5,500 (or more realistically $8,000) available for 

future contracts or, if necessary, to make up possible deficiencies in 

other budget categories (such as printing). 

Contract with Professor Reppy. At the last meeting (although the 

staff failed to so record in the Minutes), the Commission asked the 

staff to contact Professor William A. Reppy, Jr., to determine whether 

he would be interested in preparing an analysis of Marriage of Buol, 

39 Cal-3d 751 (1985) and the problems that case creates. Professor 

Reppy is the generally accepted national expert of the problem of 

retroactive application of marital property statutes. He has many 

publications in the family law field. He has served as a Commission 

consultant in the past and prepared an excellent and useful study. 

The staff contacted Professor Reppy. He is interested in 

preparing the background study. A description of the contents of the 

study, prepared by Professor Reppy, is attached as Exhibit 1. This 

description appears to be sufficient to serve as the "Statement of the 

Scope of Background Study" which the Commission has requested be 

prepared before a contract is made for a study. See pages 13-14 of 

draft of Handbook of Practices and Procedures (attached to Memorandum 

85-107 prepared for January 1986 meeting) for a discussion of the 

Statement of the Scope of Background Study. 

Professor Reppy believes that he can prepare the background study 

so that it would be availsble for Commission considerstion not later 

than the summer of 1986. This would permit the Commission to submit a 

recommendation to the 1987 session (if necessary) and possibly to 

modify the proposal on this subject that the Commission is submitting 

to the 1986 session if modification of that proposal appears to be 

necessary in light of Professor Reppy's study. 
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Professor Reppy would prepare the study for $1,250 with the 

understanding that he would be invited to come to California to attend 

the Commission meeting when the study is considered. We would make an 

additional $750 available to permit Professor Reppy to attend our 

meeting, but his expenses would be subject to the same limitations as 

are travel expenses of members of the Law Revision Commission. 

(Professor Reppy would secure a super-saver air fare if we can 

schedule his attendance at the meeting sufficiently in advance of the 

time of the meeting so that he can secure the inexpensive fare). 

The staff recommends that the Colllllission make a contract with 

Professor Reppy to prepare the study with the compensstion fixed at 

$1,250 (to be paid when the study is delivered to the Commission's 

office) and for travel expenaes not to exceed $750. The staff 

believes that the Commission is fortunate that Professor Reppy is 

interested in this matter and willing to prepare the needed study. 

Contract wi th Professor Coskran. The staff recommends that the 

Commission make a contract with Professor William G. Coskran of the 

Loyola of Los Angeles School of Law to prepare a background study on 

landlord-tenant law. 

Some background information may be useful to the Commiasion in 

considering this staff recommendation. At its April 1984 meeting, the 

Commission determined to retain a consultant to prepare a study on 

landlord-tenant law. The Commission made this decision in response to 

a request from the Executive Committee of the Real Property Law 

Section of the State Bar that this topic be considered by the 

Commission. The Executive Committee promised that its members would 

assist in what they consider a much needed and important project. 

Sufficient funds to finance the study were available in the 

appropriation for the fiscal year that ended June 3D, 1984. But the 

members of the Commission subcommittee designated for the purpose of 

approving the consultant recommended by the staff did not complete 

their investigation of the two consultants suggested by the staff in 

time to permit the contract to be made while the funds were still 
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available for expenditure. 

However, the subcommittee 

consultant. 

As 

did 

a result, nO contract was made. 

approve Professor Coskran as the 

The decision to retain a consultant on this study was not a 

determination to give the study priority. Rather it was a recognition 

that the topic needs study and that a consultant should be obtained so 

that the consultant's study will be available in a few years when the 

Commission has completed its work on the new Probate Code and is ready 

to give active consideration to other major topics the Legislature has 

approved for Commission study. 

In September 1984, the Commission considered a letter from 

Senator Rosenthal pointing out a serious and frequently occurring 

problem in landlord-tenant law. The Commission also considered a 

recent decision involving a common problem in landlord-tenant law 

where the court points out that an existing rule is not suited to our 

present day periodic tenancy relationships, but the court took the 

view that the Legislature rather than the courts must modernize the 

rule. In September 1984, because of the substantial cut in the 

Commission's budget for 1984-85 (more than 15 percent) as a result of 

the adoption of an initiative measure that cut the appropriation for 

the Legislature and its agencies, the Commission did not have the 

funds to retain a consultant. 

In an important decision filed December 5, 1985, a divided 

California Supreme Court held that a provision in a commercial lease 

that the lessee may not assign the lease or sublet the premises 

without the lessor's prior written consent is subject to a court 

imposed qualification that the consent will not be unreasonably 

withheld. See Exhibit 2 attached. The effect of this decision needs 

to be reviewed to determine whether this court-made "law" is desirable 

and should be retained or should be modified. 

The Commission now has sufficient funds to finance this study, 

and the staff recommends that we do so. We have not contacted 

Professor Coskran, and it is possible that he is no longer in a 

position to prepare the study. If that is the case, the staff may be 

able to recommend another consultant for Commission approval at the 

February meeting. 
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In view of the scope and difficulty of the study, the staff 

recomaends that the Commission approve making a contract with 

Professor Coskran in the 8II0unt of $7,500 compensation (payable when 

the study is delivered to the Collll1ssion' s office) and not to ezceed 

$500 for travel expenses. Additional resources may be made available 

by his law school to make it possible for Professor Coskran to prepare 

the study. 

If the Commission approves the contract, the staff will contact 

Professor Coskran to determine whether he is interested in preparing 

the study. If he is, the staff will work with him to prepare a 

"Statement of Scope of Background Study" for Commission consideration 

before we actually execute the contract with Professor Coskran. If 

the Commission wishes to have a more detailed Statement of Scope of 

Background Study prepared prior to the making of the contract for the 

study (which might be desirable), the staff recommends that the 

Commission make an agreement with Professor Coskran to pay him $1,000 

of the $7,500 for the preparation of the Statement of Scope of 

Background Study. 

The staff believes that there is general agreement among the 

practioners in the property law field that a study of landlord-tenant 

law is needed. If the Commiasion decides that it does not want to go 

forward on this contract, the staff suggests (1) that the Executive 

Committee of the Real Property Law Section be so advised so that the 

Executi ve Commi ttee can pursue other approaches to obtaining a review 

and revision of the law in this field and (2) that the Commission 

recommend to the Legislature that this topic be deleted from its 

authorized topics so that interested persons will not look to the 

Commission to deal with the problems in this area of the law. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Memo 85-111 Exhibit 1 

l3uI\t .l:tni~t l"9it\l 
0 ......... 10 

IUU'TNC __ ...... 

SCHOQ1.,.. 01" LAW December 18, 1985 

Mr. Nathaniel Sterling 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303-4739 

Dear Nat: 

,..oeTAL COOlE .I 7:1 II Ii 

The study on the Buol problem would cover the follow-
ing: 

1. Background. With some exceptions, California has 
not at dissolution permitted division of separate proper
ty. In order to make the family home divisible despite this 
general rule, for many years a presumption existed only at 
divorce that despi te joint tenancy reci tals, the home was 
community property. Section 4800.1 of the Civil Code 
strengthened this presumption and invalidated certain types 
of transmutations that would have made separate property out 
of what might have been community under a different approach 
to classification. 

2. Buol Holding. Marriage of Buol, 39 Cal. 3d 751 
(1985), holds unconstitutional application of section 4800.1 
to invalidate an oral transmutation agreement valid when 
made despite no writing. The court seems to recognize, 
however, that since the statute applied only at divorce, 
what really was being attempted was a division of separate 
property, but only joint tenancy separate property. Under 
the statute had the facts been identical but the title at 
issue had been tenancy in common (or communi ty property) 
rather than joint tenancy, no division of a separate proper
ty co-existing interest would have been called for by the 
statute. The crux of Buol is, then, an equal protection 
violation, not a due process denial due to retroactive ap
plication of law. 

3. Alternative Statutory Approaches. (a) Should any 
attempt be made to enact a statute purporting to void solely 
at divorce agreements affecting classification of proper
ty? Tentatively the would-be consultant thinks nothing is 
gained by this kind of approach. (b) What kinds of separate 
property assets can be divided at divorce? The quasi
community property cases suggest any kind of separate prop
erty can be divided if there is good reason to do so. 



Mr. Nathaniel Sterling 
Page Twci 
December 18, 1985 

(c) Does good reason exist where the spouses have an agree
ment to classify assets in a different manner than the law 
otherwise would and to provide a different remedy (co
ownership rather than reimbursement)? The would-be consul
tant considers this a very difficult question but tentative
ly believes a rationale can be found for such treatment. 
(d) Does due process or sound public policy demand that the 
spouses be free to formally contract out of the proposed 
statute calling for a division of separate property? The 
constitution does not so require but sensible policy does, 
provided the parties understand what rights are being given 
up. 

I hope the Commission is interested in the above. 
can refine this some more if you wish, Nat. 

WAR:jma 

arlJ.: 
William A. Reppy, 
Professor of Law 

I 
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Memo 85-111 Exhibit 2 

REAL PROPERTY 
Lessor Needs Good Faith Basis 
For Refusing Consent to Sublet 
Cite as 85 Daily Journal D.A.R. 4037 

JACK KENDALL 01 •• , 
PlaiAUff .. AppeDants, 

v, 

ERNEST PESTANA, INC., 
Defendant-Respondent. 

.S.F.24851 

. >, SUper. Ct. No. 496352". 
Callfornla Supreme Court 

Filed December 5, 1985 

'ibis case concerns the effect of a provision In a com
mercial leasel that the leSsee may not assign the lease or 
sublet the premIses without the lessor's prior written con· 
sent. '!be question we address Is wbether, In the absence of a 
provision that sucb consent will not be unreasonably 
withheld, a lessor may unreasonably and arbitrarily 
withhold bIs or her consenf to an assignment. 2 This is a 
question of first Immpresston In this cOurt. 

,I. 
This case arises on appeal from an order sustaining a 

demurrer without leave to amend.' We review the allega
tions of the complalnt applying the establl8bed principle 
that a demurrer "admits the truth of all material factual 

. aUegations .In the complaint. . . ." (Alcorn v. Anbro 
Engineering, Inc. (1970) 2 CaI.3d 493, 496; Committee on 
CbUdrea's TV. Inc. v. a-ral Foods Corp. (1983) 35 CaI.3d 
197,213-214.) 

'lbe aUegattons of the complaint may be summarized as 
foDows. The lease at Issue Is for 14,400 square feet of hangar 
space at the San Jose Municipal Airport. '!be City of San 
Jose, as owner of the property, leased it to Irving and Janice 
Perlltcb, who In turn assigned their Interest to respondent 
Ernest Pestana, Inc.· Prior to assigning their Interest to 
respondent, the Perlltcbes entered Into a 25-year sublease 
with one Robert Bixler commencing on January 1; 197<1. The 
sublease covered an origlnal five-year term plus four 5-year 
options to renew. The rental rate was to be Increased every 
10 years In the ssme proportion as rents Increased on the 
master lease from the CIty of San Jose. 'lbe premIses were 
to be used by Bixler for the purpose of conducting an 
airplane maintenance business. 

Bixler conducted such a business under the name 
"Fltgbt ServIces" unW, In 1981, be agreed to aelI the 
business to appellants Jack KendaU, Grady O'Hara and 
Vlcld O'Hara. '!be proposed sale lnduded the business and 
the equipment, Inventory and Improvements on the proper
ty, together with the ""lstIng lease. 'lbe proposed assignees 
bad a stronger financial statement and greater net worth 
than the current lessee, Bixler, and they were wtUlng to be 
bound by the terma of the lease. 
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The lease provided that written consent of the lessor 
was required before the lessee could assign his Interest, and 
that fallure to obtain such consent rendered the lease 
voidable at the option of the lessor. 1 Accordingly, Bbda- re
quested consent from the Perlitcbes' succesaor-in-Interest, 
respondent Ernest Pestana, Inc. Respondent refused to con
sent to the assignment and malntatned that It bad an ab
solute right arbitrarily to refuse any such request. '!be com
plaint recites tIIat reapoacleni demanded "Increaser! rent 
and other more onerous terms" as a condition of consenting 
to Bixler's transfer of Interest. 

Tbe proposed assignees brought suit for declaratory 
and Injunctlve reDef and damages seeking, Inter alia, a 
declaration "that the refusal of ERNEST PESTANA, INC. 
to consent to the aSSignment of the lease Is unreasonable 
and Is an unlawful restraint on tbe freedom of aliena
tion. . . .' 01 The trtal court sustained a demurrer to the 
complaint without leave to amend and this appeal followed. 

n. 
The law generally favors free alienabU1ty of property, 

and Californla follows the common law rule that a leasehold 
interest Is freely alienable. (See Kasaan v. Stout U973) 9 
Cal.3d 39, 43; 49 Am. Jur. 2d, Landlord and Tenant, Sec. 398 
(980),) Contractual restrlctlona on the alienability of 
leasebold Interests are, bowever, permitted. (See Kasaan v. 
Stout, supra.) "Such restrictions are justified as reasonable 
protection of the Interests of the lessor as to who shall 
possess and manage property In which he has a rever
sionary interest and from Which be is deriving Income." 
ISchoshlnsld, American Law of Landlord and Tenant 11980) 
Sec. 8:15, at pp. 478-479. See also 2 PoweD on Real Property, 
246(1), at p. 372.97.) 

The common law's hostility toward restraints on aliena· 
lion has caused such restraints on leasebold Interests to be 
strictly construed agalnst the lessor. lSee Scboshlnski, 
Supra, Sec. 8.16, at pp. 583·588; 2 Powell, supra, 246Hl, at 
p~. 372.97, 372.100.) Thus, In Chapman v. Great Western 
Gypsum Co. (1932) 216 Cal. 430, wbere the lease contained a 
covenant against assignment without the consent of the 
lessor, this court stated: "It hardly needs citation of 
authority to the principle that covenants llmltlng the free 
alienation of property such as covenants against assign
ment are barel~ tolerated and must be strlctiy construed." 
(ld., at p. 426.) This IS particularly true where the restraint 
in question Is a "forfeiture restraint," under which the 
lessor has the option to terminate the lease if an assignment 
Is made wIthout his or her consent. ISee KarbelnIg v. 
BrothweD 11966) 244 Cal.App.2d 333,341; Ser-Bye Corp. v. 
C.P." G. Markets, supra, 7B Cal.App.2d at p. 919; Civ. Code, 
Sec. 1442 I "A condltlon Involving a forfeiture must be strict
ly Interpreted against the party for wbose benefit it Is 
created."); 2 PoweD, supra, 241l(l), at pp. 372.100-372.101.) 

Nevertheless, a majority of jurlsdlctlons have long 
adhered to the rule that where a lease contains an approval 
clause (a clause stating that the lease cannot be assigned 
without the prior consent of the lessor), the lessor may ar
bitrarily refuse to approve a proposed assignee no matter 
bow sultable the assignee appears to be and no matter how 
unreasonable the lessor's objection. (See, e.g., B oil R OIl 
Co., Inc. v. Ray's Mobile Homes, Inc. 11900) 139 VI. 122 (422. 



A.2d 12671; Dress ShIrt Sales, InC. v. Hotel Martlnlque 
Associates (1963) 12 N.Y.3d 339 (190 N.E.2d 10, 236 N.Y.S.2d 
613); Jacobs v. KlawllllB (1961) 225 Md. 147 (169 A.2d 677); 
Segre v. RIng (1961) 103 N.H. 278 070 A.2d 265); Gruman v. 
Investors DlversUted ServIces (1956) 247 Minn. 502 (78 
N.W.2d 377); 31 A.L.R.2d 831 (1953); 51C C.J.S. Sec. :!e(l).) 

The harsh coosequelK!e!! 01 this rul" have often been avoided 
through application of the doctrtoes of waiver and estoppel, 
WIder whlcb the lessor may be toWld to have waived (or be 
estopped from asserting) the right to retuse consent to 
aSSignment· 

The traditlonal majority rule has come under steady at· 
tack In recent years. A growing mlnorlty of jurisdictions 
now hold that where a lease provides for assignment only 
with the prior consent of the. lessor, such consent may be 
withheld only where the lessor has a commercially 
reasonable objection to the ualgnmeot, even In the absence 
of a provision iD the lease stat\Jlg that consent to assignment 
will not be unreasonably withbeJd. (See Boss Barbara, Inc. 
v. Newbill (1982) 97 N,M. 239 (838 P.2dl1l84); Jack Frost 
Sales v. Harrta Trust. Sav. Bank (1982)104 IU.App.3d 933 
<433 N.E.2d 941,949); Fernandez v, Vasquez (Fla.App.I981) 
397 So.2d U7l; WarlDack v. Merchanta Nat'l Bank of FOrt 
Smlth (1981) 272 Ark. 166 (612 S.W.2d 733); Funk v. Funk 
(1981) 102 Idaho 521 (633 P.2d 586); HendrIckson v. 
Freerlcks (Alaska 1980) 620 P.2d 205; Homa-Goff Intertors, 
Inc. v. Cowden (Alabama 1977) 350 So.2d 1035; Sbaker Bldg. 
Co. v. Federal LIme and Stone Co • .(1971) 28 Oblo Misc. 246 
(277 N.E.2d 584); Rest. 2d property, Sec. 15.2(2) (1977); 21 
A.L.R. 4th 188 (1983).9 

For the reasons discussed below, we conclude that the 
miDOrity rule Is the preferable posltlon. Although this Is an 
Issue 01 first impression In this court, several decisions of 
the Court of Appeal bave reflected the changlng trend in the 
the law on this questlon. In RIchard v. Degen. Brody, Inc. 
(1960) 181 CaI.App.2d 289, the court adopted the majority 
rule: " '(W)here a sublett\Jlg or assignment of the ieased 
premises without the consent 01 the lessor is prohibited, he 
may withhold his assent arbitrarily and without regard to 
the qualillcations of the proposed assignee, unless. . . the 
lease provides that consent shall not be arbllrarlly or 
unreasonably withbeJd. . . .' " ad., at p. 299, quoting 51 C.' 
J .S. Sec. 36.) RIchard was not followed or cited on this point 
UDtu the decison iD Laguna Royale 0wDen AIsoclatioo v. 
Darger (1981) 119 caJ.App.3d 670, which questioned tbe 
"contiDu\Jlg vitality" of the rule In Richard and then 
distinguished It on ita lacta. (IcI., at p. 881.)10 The court In 
I.quna Royale rejected the contention that an approval 
clause confers an absolute right to withhold consent: "We 
hold that in exercising Its power to approve or disapprove 
translers or aSSignments Association must act reasonably, 
exercising its power in a fair and nondlscrimlnatory man· 
ner and withholding approvai only for a reason or reasons 
rationally related to the protectlon, preservation and proper 
operation of the property and the purposes of Association as 
set forth in lIs governing Instruments." (Id., at p. 880.) 

Two years later, iD Cohen v. Retlnolf (1983) 147 
CaI.App.3d 321, the same district of the C9urt 01 Appeal that 
had decided RIchard (the ~nd district) directly con· 
fronted and rejected the rule of that case. The. court held 
that "where, as bere, the lease provides lor assignment or 
sublettiDg only with the prior consent of the lessor, a lessor 
may refuse consent only where he has a good faith 
reasonable objection to the assignment or sublease, even In 
the absence of a provision prohlbltlng the unreasonable or 
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arbitrary withhoidiDg 01 consent to an assignment of a com· 
mercial lease. Examples of bases for such good laith 
reasonable objection would be inability to lulfm terms of the 
iease, ftnancial irresponsibility or instabUity, suitability of 
premises for Intended use, or Intended unlawful or 
Wldeslrable use of premises. No such bases were raised by 
the lessor." (Id., at p. 330.)11 

Shortly thereafter, the first district of the Court of Ap· 
peal followed suit in Schweiso v. Wllllams (1984) 150 
Cal.App.3d 883, adopting the rule set forth in Cohen. The 
court further noted that "denying consent sofely on the basis 
01 personal taste, convenience or sensibUlty or in order that 
the landlord may charge a higher rent than originally con· 
tracted for have been held arbitrary reasons failiDg the tests 
of good faith and reasonableness UDder commercial leases. 
(Cbanslor·Western O .• D. Co. v. meiropolllaD SaD. D. 
(1970) 131 Ill. App.2d 527 (266 N.E.2d 405); citing Broad • 
Branford Place Corp. v. J.J. HockeojosCo. (1944) 132N.J.L. 
229 (39 A.2d SO, 82),)" ad., at p. 886, tn. omitted.) 

Before the confllet among the Courts of Appeal reached 
this court for resolUtion, the United states Court of Appeals 
for the Ninth Circuit was forced to resolve the confllct In 
Prestln v. Mobll on Corp. (9th Cir. 1984) 741 F.3d268 (apply· 
\Jlg CalUornla law). The Ninth Clreult reviewed the cases 
discussed above and stated: "Richard has no support In 
later CalUornia cases, having been rejected by the one court 
which has bothered to mention 11 (Laguna Roya]eU I2) We 
therefore flnd' that the Callfornia Supreme Court would 
adopt the rule recently enunciated in Coben v. Ratlnofl, 147 
CaI.App.3d at 330, 195 Cal. Rptr. lit, that a lessor ... may 
refuse consent to an assignment or sublease only when the 
lessor has a good faith reasonable objectlon to it." (Id., at p. 
271.) We now adopt the rule tentatively ascribed to us by the 
Prestln court, and disapprove the holdings in RIchard v. 
Degen. Brody, Inc. (1960) 181 CaI.App.2d 289 and Hamnton 
v. Dlxoo (1985) 168 CaI.App.3d 1004 

III. 

. Tbe impetus for change In the majority rule has come 
from two directions, reflectiDg the dual nature of a lease as 
a conveyance of a leasebold iDterest and a contract. (See 
Medico-Dental etc. Co. v. Horton. Converse (1942) 21 
Col.2d 411, 418.) The pollcy agaiDst restraints on alienation 
pertains to leases iD their nature as conveyances. Numerous 
courts and commentators have recognized that "(l)nrecent 
times the necessity of permltt\Jlg reasonable aUenation of 
commercial space has become paramount In our Increas· 
lngly urban society." (Schwe1so v. WIIUams, supra, 150 
CaLApp.3d at p. 987. See also Homa-Golf Intertors, Inc. v. 
Cowden, supra, 350 So.2d at 1037; Funk v. Funk, supra, 633 
P.2d at 589; 2 Powell, supra, 246(j), at pp. 372.97-372.98; 
Comment, The Approval Clause In a Leaae: Toward. SIaD· 
dard of Reasonableness (1983) 17 U.S.F. L:'lleV. 881, 683, 
689; Note, Landlord· Tenant-'-Lessor's RejectiOn of Sublease 
Agreement, Pursuant to a Consent Clause, Must be Judged 
Under a Reasonable Commercial Standard (1978) 9 Cum. L. 
Rev. 309,312'> 

CMI Code section 711 provides: "Conditions restralnlng 
alienation, when repugnant to the Interest created, are 
void." It is well settled that this rule is not absolute in its ap
plication, but forbids only unreuonabJe restraints on' 
alienation. (WeJJenkamp v. Bank 01 America (1978) 21 
CaI.3d 943, 948; Cohen v.·Retlnoll, supra, 147 CaLApp.3d at 
p. 329; Laguna Royale Owners Assn. v. Darger, supra, 119 
CaI.App.3d at p. 682.1 Reasonableness Is determlned by 
compartng the justlflcatlon for a particular restraint on 



alienation with the quantum 01 restraint actually imposed 
by it. "(T)he greater the quantum 01 restraint that results 
lrom enlorcement 01 a given clause, the greater must be the 
justification lor that enlorcement." (WeUenkamp v. Bank 01 
America, supra, 21 Cal.3d at p. 949.) In Cohen v. RatinoU, 
supra, the courl examined the reasonableness 01 the 
restraint created by an approval clause .in a lease: 
"Because the lessor has an Interest in the character of the 
proposed commercial assignee, we caonot say that an 
assignment provision requiring the lessor's consent to an 
assignment Is inherently repugnant to the leasehold Interest 
created. We do conclude, however, that If such an assign
ment provlslon is Implemented In such a manner that its 
underlying purpose is perverted by. !be arbitrary or 
unreasonable withholding of COII8eIIt, an unreasonable 
restratnt on allenatlon is eatabUshed." (lei., 147 Cal.App.3d 
at p. 329, Italics added.) 

One commentator explains as follows: "The common· 
law hostility to restraints 00 alleoation had a large excep
tion with respect to estates for years. A lessor could prohibit 
the lessee from transferring !be estate for years to whatever 
extent be might desire. It was believed that the objectives 
served by allowing such restralntsoutwelgbed the social 
evils impliCit in the restraints, in that they gave to the lessor 
a needed control·over the person entrusted with the lessor's 
property and to whom he must look lor the performance 01 
the covenants contained In the lease. Wbether this reasoning 
retains lull valldlty can well be doubted. Relationships bet
ween lessor and lessee have tended to become more and 
more impersonal. Cuurts have considerably lessened the el
fectlveness of restraint clauses by strict construction and 
liberal applications 01 the doctrine 01 waiver. With the shor
tage 01 hOuslng and, In many places, of commercial space as 
well, tbe allowance of lease clauses lorblddlng assignments 
and subleases Is beginning to be curtailed by statutes." (2 
Powell, supra, 246(1), at pp. 372.97-372.98, fns. omitted.)13 

The Restatement Second of Property adopts the minori
ty rule on the validity of approval clauses In leases: "A . 
restraint on alienation Without the consent of the landlord of 
a tenant's Interest In leased property Is valid, but !be 
laodIord's COII8eIIt to an allenatloo by the tenant cannot be 
withheld unreasonably, unless a freely negotiated provision 
In the lease gives the landlord an absolute right to withhold 
consent." (Rest. 2d Property, Sec. 15.2(2) (1977), Italics ad
ded.) 14 A comment to the section explains: "The landlord 
may have an understandable concern about certain per
sonal qualities of a tenant, particularly his reputation for 
meeting his IInancial obllgatlons. The preservation of the 
values that go Into the personal selection of the tenant 
justifies upholding a provision in the lease that curtails the 
right of the tenant to put anyone else in his place by transfer
ring his interest, but thisjusllflcation does not go to the point 
of ailowlng the landlord arbitrarily and wlthout reason to 
refuse to allow the tenant to transfer an Interest in leased 
property." (ld., com. a.) Under the Restatement rule, the 
lessor's intel ... t in the character 01 his or her tenant is'pro
tected by the lessor's right to object to a proposed assignee 
on reasonable commercial grounds. (See Id., reporter's note 
7 at pp. 112-113.) The lessor's interests are also protected by 
the fact that the orlginall.ssee remains liable to the lessor 
as a surety even 11 the lessor consents to the assignment and 
the assignee expressly assumes the obllgaUons of the lease. 
(Peiser v. MetUer (1958) 50 Cal.2d 594, 602; Samuels v .. 
Ottinger (1915) 169C8l. 2Q9, 212,) 

The second impetus for change In the majority rule 
comes from the nature of a lease as a contract. As the Court 
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of Appeal observed in COhen v. Ratinoff, supra, "(s)lnce 
Rlcbard v. Degan " Brody, Inc. (espousing the majority 
rule) was decided, . .. !bere has been an Increased 
recognillon of and emphasis on the duty of good faith and 
fair dealing Inherent In every contract." (Id., 147 
Cal.App.3d at p. 329.) Thus, "mn every contract there is an 
implied covenant that neither party shall do anything which 
wlll have the effect of destroying or Injuring the right of !be 
other party to receive the fruits of the contract.. " 
(universal Salea COrp. v. Cal. etc. MIg. CO. (1942) 2Q Cal.2d 
751,771. See also Bleecber v. Conte (1981) 29 Cal.3d 345, 350.) 
"(W)here a contract confers on one party a discretionary 
power allectlng tbe rights 01 the other, a duty Is Imposed to 
exercise that discretion in good faith and in accordance with 
fair dealing." (Cal. Lettuce Growers v: UoJon Sugar CO. 
(1955) 45 Ca1.2d 414, 484. See also, Larwln-8outhem Call1or
oJa, Inc. v. J.G.B. lnv. CO. (1979) 101 Cal.App.3d 626, 640.1 
Here the lessor retains the discretionary power to approve 
or disapprove an assignee proposed by the other party to the 
contract; this discretionary power should therefore be exer
cised in accordance with commercially reasonable stan
duds. "Where a lessee Is entitled to sublet under common 
law, but has agreed to tlmit that right by IIrst acquiring the 
consent of the landlord, we believe tbe lessee has a right to 
expect that consent w1ll not be unreasonably withheld." 
(Fernandez v. Vasquez, supra, 397 So.2d at p. 1174; accord, 
BassBarbara, Inc. v. Newbill, supra, 638 P.2d at p.I0B6).15 

. Under the minority, rule,. the determination whether a 
lessor's refusal to consent was reasonable Is a question of 
fact. Some of the factors that tbe trier of fact may properly 
consider in applying the standards of good faith and com
mercial reasonableness are: financial responsibility of the 
proposed assignee; suitability of the use for the particular 
property; legality of the proposed use; need for alteration of 
the premises; and nature of !be occupancy, i.e., ollice, fac
tory, clinic, etc. (See Fernandezv. Vasquez, supra, 397 
So.2d at p. 1174; CObeo v. Ratlnoff, supra, 147 Cal.App.3d at 
p. 3.10; Rest. 2d Property, Sec. 15.2, reporter's note 7 at pp. 
112-113; 54 A.L.R.3d 689 (1973); I Friedman on Leases, Sec. 
7.384c (1974).) 

Denying consent solely on !be basis of personal taste, 
convenience or senslb1l1ty Is not commercially reasonable. 
(Broad and Branford Place COrp. v. J.J. Hockenjos Co., 
supra, 132 N.J.L. 229 (39 A.2d 80,82); Fernandez v. Vasquez, 
supra, 397 S.2d at p. 1174; Rest. 2d Property, Sec. 15.2, 
reporter's note 7 at pp.112-113.) Nor is it reasonable to deny 
consent "In order that the landlord may charge a higher 
rent than originally contracted for." (Scbwe1so v. W1ll1ama, 
supra, 150 Cal.App.3d at p. 886. See Bedford Inv. CO. v. Folb, 
supra, 79 Cal.App.2d 363; Potomac Associates v. Grocery 
Manufacturers of AmerIca, IDC. <D.C.App. 1984) 485 A.2d 
199, 2Q8-210; Funk v. Funk, supra, 633 P.2d 586; Fernandez 
v. Vasquez, supra, 397 So.2d at p. 1174; Cbanslor-Western OU 
"Development Co. v. Metropolitan Sanitary Dist. (1970) 131 
III. App.2d 527 (266 N.E.2d 4()5): RIngwood Associates, Ltd. 
v. Jack's of Route 23, Inc. (1977) 153 N.J.Super. 294 (379 A.2d 
5(8).) This Is because the lessor's desire for a betterbargaln 
thaD contracted for has nothing to do with the permissible 
purposes 01 the restraint on alienation - to protect the 
lessor's interest In the preservation of the property and the 
performance 01 the lease convenants. " '(Tlbe clause Is for 
the protection of the landlord In Its ownersbfp and operation 
of !be particular property - not for Its general economic 
protection.' " (RIngwood As80cIatea v. Jack's of Route 23, 
Inc., supra, 379 A.2d at p. 512, quoting KrIeger v. Helmaley
Spear, Inc. (1973) 62N.J. 423 (302A.2d 129), Italics added,) 



In contrast to the pollcy reasons advanced In favor of 
the minority rule, the majority rule has traditionally been 
Justified on three grounds. Respondent raises a fourth argu
ment in Its favor as well. None of these do we find compell
ing. 

First, it is said that a lease is a conveylince 01 an In
terest In real property, and that the leSsor, having exercised 
a personal choice In the selection of a tenant and provided 
that no substitute shall be acceptable without prior consent, 
is under no obligation to look to anyone but the lessee for the 
reot. (Gruman v. Investors Dlverslfled Services, supra, 247 
Minn. 502 (78 N. W.2d m, 380); see also, FUnk, v_ FUnk, 
supra, 102 Idaho 521 (633 P.2d 586, 591HBakes, C.J., dis.),) 
Tbis argument Is based on traditional rules of conveyancing 
and on concepts 0' freedol;ll of ownership and control over 
one's property. (FUnk v. Funk, supra, 633 P.2<l at p. 591 
(Bakes, C.J., dis.).) 

A lessor's freedom at common law to look to no one but 
the lessee for the rent has, however, been undermined by 
the adoption In California of rule that lessors - Ilke all other 
con!ractlne parties - have a duty to mitigate damages upon 
the lessee's abandonment of the property by seeking a 
substitute lessee. (See Clv. Code, Sec. 1951.2.) Furthermore, 
the values that go Into the personal selection of a lessee are 
preserved under the minority rule in the lessor's right to 
refuse consent to assignment on any commercially 
reasonable grounds. Such grounds Include not only the ob
vious objections to an aSSignee's financial stability or pro
posed use at the premises, but a variety of other commer
cially reasonable objections as well. (See, e.g., ArrIgnton v. 
Walter E. lIeUer Int'l Corp. (1975) 30 IlI.App.3d 631 (333 
N.E.2d 50) (desire to have only one "lead tenant" in order to 
preserve "image of the building" as tenant's international 
headquarters 1 ; Warmack v. Merchants Nat'l Bank of Fort 
Smith lArk. 19811 612 S.W.2d 733 (desire for good "tenant 
mix" in shopping cente,l; Ust v. Dahnke (CoI.App. 1981) 
638 P .2d 824 (lessor's refusal to consent to assignment of 
lease by one restaurateur to another was reasonable where 
lessor believed proposed specialty restaurant would not suc
ceed at that location}.) The lessor's interests are further 
protected by the fact that the original lessee remains a 
guarantor of the performance of the assignee. (See ante, p. 
_.Itypedopn. atp.15)') 

Tbe second j ustiflcation advanced In support of the ma
jority rule is that an approval clause Is an unambiguous 
reservation of absolute discretion in the lessor over 
aSSignments of the lease. The lessee could have bargained 
for the addition of a reasonableness clause to the lease (i.e., 
"consent to assignment w1ll not be unreasonably 
withheld"). The lessee having failed to do so, the law should 
not rewrite the parties' contract for them. (See Gruman v. 
Investors Diverslfled Services, supra, 78 N. W. 2d at pp. 381-
382; Funk v. Funk, supra, 633 P.2d at pp. 590, 592 (Bakes, 
c.J .• dis. I.) 

Numerous authorities have taken a different view of the 
meaning and effect of an approval clause in a lease, in· 
dicating that the clause is not • 'clear and unambiguous, It as 
respondent suggests. As early as 1940, the court in Granite 
Trust Bldg. Corp. v. Great AUantic" Paclflc Tea Co., supla, 
36 F. Supp. 77, examined a standard approval clause and 
stated: "It would seem to be the better law that when a lease 
restricts a lessee's rights by requiring consent before these 
rights can be exercised, It must have been in the contempla
tion of the parties that the lessor be required to give some 
reason for wlthholding consent." (Jd., at p. 78, Italics add
ed.! The same view was expressed by commentators in the 
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1950's. (See note, Landlord and Tenant-Right of Lessor to 
Refuse Any Settlement When Lease Prohlb1ts Transfer 
Without Consent 119571 41 Minn. L. Rev. 355, 358-359; Note, 
Real Property-Landlord and Tenant-Lessor's Arbitrary 
Withholding of Conaent to SUblease 0957! 55 Mich. L. Rev. 
1029, 1031; 2 Powell, supra, Sec. 229, n. 7'.l (1950).1 Again in 
1963, the court in Gamble v. New Orleans Housing Mart, Inc. 
(La.App. 1963) 154 So.2d 625, stated: "Here the lessee is 
simply not permitted to sublet wlthout the written consent of 
the lessor. This does not prohibit or interdict subleasing. To 
the contrary, it permits subleasing provided only that the 
lessee first obtain the written consent of the lessor. It sug
gests or connotes that, when the lessee obtaina a subtenant 
acceptable or satisfactory to the lessor, be may sublet. . . . 
Otherwise the provision simply would prohibit subleasing." 
lid., at p. 627, final italics added.) In Shaker Bldg. Co. v. 
Federal Lime and Stone Co., supra, 28 Ohio Misc. 246 1277 
:-; .E.2d 5B4), the court expressed the same view: "While the 
lease before the court clearly states that no assignment may 
takE' place without prior consent, inherent. however, in that 
provision is the representation that an assignment is possi
hie. This court is of tho opinion that equaUy inherent in that 
provision is the representation that such prior consent ",ill 
not be withheld under any and all Circumstances, 
reasonable or unreasonable." lid., 277 :-;.E.2d at p. 587. 
italics added. 1 16 

In light of the interpretations given to approval clauses 
in the cases cited above, and in light of the increasing 
number of jurisdictions that have adopted the minority rule 
In the last 15 years, the assertion that an approval clause 
"clearly and unambiguously" grants the lessor absolute 
discretion over assignments is untenable. It is not a 
rewriting of a contract, as respondent suggests, to recognize 
the obligations Imposed by the duty of good faith and fair 
dealing, which duty is Implied by law in every contract. 

The third justification advanced in support of the ma
jority rule Is essentially based on the doctrine of stare 
decisis. It is argued that the courts should not depart lrom 
the common law majority rule because "many leases now in 
effect covering a substantial amount of real property and 
creating valuable property rights were carefully prepared 
by competent counsel in reliance upon the majority view
point." (Gruman v. Investors Diverslf1ed Services, supra, 
78 N.W.2d at p. 381; accord, Funk v. Funk, supra, 633 P.2d at 
p. 592 (Bakes, C .. I., dis.); Hamilton v. Dixon, supra, 168 
Cal.App.3d at p. 1008.1 As pointed out above, however, the 
majority viewpoint has been far from universally held and 
has never been adopted by this court. Moreover, the trend in 
favor 01 the minority rule should come as no surprise to 
observers 01 the changing state of real property iaw in the 
20th century. The minority rule is part of an increasing 
recognition of the contractual nature of leases and the im
plications· In terms of contractual duties that now 
therefrom. (See Green v. Superior Court (19741 10 Cal.3d 
616, 624.! We would be remiss In our duty If we declined to 
question a view held by the majority of Jurisdictions simply 
because It Is held by a maJority. As we stated In RodrIguez 
v. Bethlehem Steel Corp. (1974) 12 CaI.3d 382, the "vltallly 
(of the common Jaw) can flourish only so long as the courts 
remain alert to their obligation and opportunity to change 
the common law when reason and equity demand it." lId., 
at p. 394.1 

A final argument in favor of the majority rule Is advanc
ed by respondent and stated as follows: "Both tradition and 
sound public policy dictate that the lessor has a right, under 
circumstances such as these, to realize the increased value 



of his property." Respondent essentially argues that any in· 
crease in the market value 01 real property during the term 
of a lease properly belongs to the lessor. not the lessee. We 
reject thts assertion. One California commentator has writ· 
ten: "(Wlhen the lessee executed the lease he acquired the 
contractual right for the exclusive use of the premises, and 
all 01 the benefits and detriment attendant to possession, for 
the term 01 the "ontract. He took the downside risk thdt he 
would be paying too much rent if there should be a depres. 
,ion in the rental market. , .. Why should he be deprived of 
the contractual benefits of the lease because of the lor· 
tuitous inflation in the marketplace(?) By reaping the 
benefits he does not deprive the landlord of anything to 
which the landlord was otherwise entiUed, The landlord 
agreed to dispose of possession for the limited term and he 
could not reasonably anticipate any more than what was 
gi;ren to him by the terms of the lease. His reversionary 
estate will benefit from the Increased value from the inn~. 
tion in any event, at least upon the expiration of the lease," 
(Miller & Starr, Current Law of Cal. Real Estate (I9n1l984 
Supp., Sec, 27:92 at p. 32],) 

Respondent here is trying to get more than it bargained 
for in the lease. A lessor is free to build periodiC rent in· 
creases into a lease, as the lessor did here. (See ante, p,_ 
Ityped opn., p. 3).l Any Increased value of the property 
beyond this "belongs" to the lessor only in the sense, as ex· 
plained above, that the lessor's reversionary estate will 
benefit from it upon the expiration of the lease. We must 
therefore reject respondent's argument in this regard. '7 

A different argument in ravor or the majority rule is 
suggested by the Court of Appeal in its opinion in this case, 
though the point was never raised by the parties. The Court 
of Appeal drew an Inference from Clvll Code section 1951. 4 . 
that the Legislature, when it adopted that section In 1970, 
considered and rejected the minority rule on approval 
clauses. 

Section 1951.4 provides, in essence, that a lessor can 
avoid the statutory duty to mitigate damages (see CI v. 

~~~A1:;~) ::~o:tr~::g~ :~!tI:~~U!~~~too:; 
recover, in the event of the lessee's breach, that amount of 
damages whlch the lessor could not reasonably avoid by 
relettlng the premises. Since the statutory scheme would be 
frustrated If the lessor could first contract to shift the duty 
of mitigation onto the lessee and then bll'ck the lessee's at· 
tempts to assign or sublease, the statute provides that 
where consent to assignment Is required, the lease must ex· 
pressly state that such consent will not be unreasonably 
withheld. (Civ. Code, Sec.195L4, suM. (b)(3l.l 

It is true that section 1951.4 Impliedly recognizes that 
absent a "reasonableness" clause, a lessor might believe 
that be or she had a common law right arbltrarUy to 
withhold consent to aSSignment, and thus frustrate the 
statutory scheme. However, Impliclt recognition In a statute 
of an existing common law rule that Is not the subject of the 
StAtute does not constitute a codlfJcaUon of that rule, and 
certainly does not prevent a court from reexamining It. We 
cannot agree with the Court of Appeal's speculation that the 
Legislature, when It adopted section 1951.4 In 1970, con· 
sldered and rejected !he minority posltlon on the Interpreta· 
Uon of an approval clause In a lease. 

IV. 

In conclUSion, both the policy against restraints on 
alienation and the Implied contractual duty of goo~ faith and 
fair dealing militate in favor of adoption 01 the rule that 
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where a commercial lease provides for assignment only 
with the prior consent of the lessor, such consent may be 
WIthheld only where the lessor has a commercially 
reasonable objecUon to the assignee or the proposed use. 
Under this rule, appellants have stated a cause of action 
against respondent Ernest Pestana, Inc. 

The order sustaining the demurrer to the complaint, 
which we have deemed to Incorporate a judgment 01 
dlsmlssal,19 ts reversed. 

We Concur: 
BIRD,C.J. 
KAUS,J.' 
REYNOSO,J. 
GRODIN.J. 

BROUSSARD, J. 

• Retired Associate Justice of the Supreme Court sitting under 
assipment by the Chairperson of the Judicial Council 

DISSENTING OPINION BY LUCAS, J. 
I respectfully dLssent. In my view we should follow the 

weight of authority which, as acknowledged by the maJority' 
herein, allows the commercial lessor to withhold hts consent 
to an assignment or sublease arbitrally or without 
reasonable cause, Themajorlty's contrary ruling, requiring 
a "commercially reasonable objection" to the aSSignment, 
can only result in a proliferation of unnecessary litigation. 

The correct analysts Is contained in the opinion of 
Justice Carl Anderson for the Court of Appeal in this case. I 
adopt the following portion of his opinion as my dtssent: 

"Thls case Is strikingly slmUar to a recent case this 
court decided - Schweillo v. Williams (1984) ISO Cal.App,3d 
883, . . . In SchweJso, we decided to follow the case of Cohen 
v. Rattnoff (1883) 147 CaI,App.3d i!21, which held that where 
'the lease provides for assignment or subletting only with 
the prior consent of the lessor, a lessor may refuse consent 
only where he has a good faith reasonable objection to the 
assignment or sublease, even In the absence of a provision 
prohibiting the unreasonable or arbitrary withholding 01 
consent to an asslgnment 01 a commercial lease: (Id. at p. 
330.) . 

"Both SchweJso and Cohen recognize that they are 
themselves depl!rtures from !he long-establlshed rule In 
California that such a lease provillo had heretolore meant 
that the lessor may, Indeed, refuse consent arbitrarily and 
even without a good faith reasonable obJection. The lease in 
question herein was written long before SchweJso and 
Cohen, and was Interpreted by the trial court four months 
before the first of these declslons was med. For reasons 
which follow, we believe bothScbweJso sud Cohen were 
wrongly decided, now decllne to follow them, and affJrm the 
declslon of !he trial c;our! suatalnlng the demurrer herein. 

"The plain language of !he lease provides that the lessee 
sbaJl not assign the lease 'wlthout written consent of Lessor 
first had and .obtalned. . . . AIiy such assignment or sublet· 
ting wIthout this consent shall be voId, and shall, at the 0p

tion of Lessor, terminate this lease.' The lease does not re
qulre that 'consent may not unreasonably be withheld'; the 
lease does not provide that 'the lessor may refuse consent 
only where he bas a good falth reasonable objection to the . 
assignment.' Neither bave the parties so contracted, oor has 
the Legislature so requIred. absent such leglslatlve direc
Uon, the parties should be free to contract as they see fit. 



"AppeUant urges this court to rewrtte the contract by 
adding a limitation on the lessor's wltbhoJdIng of consent -
'that such consent may not be unreasonably withheld.' He 
urges that such .must be implied in the term 'without written 
consent of lessor first had and obtained'; and he places the 
burden on the lessor to add language to negate that, If such 
be his Intent - language such as 'such consent may be ar
bitrarily, capriclously and/or unreasonably withheld,' . 

"However, it Is obvious that the attorney for the lessor 
agreeing to such a term was enUtied to rely upon the state of 
the law then existing In California. And 'at such time (Dec. 
12, 1969), it is clear that California rouowed the 'weight of 
authority' in these United States and allowed such consent 
to be arbitrarily or unreasonably withheld absent a provi
sion to the contrary. (Richard v. Degen'" Brody, Inc. (1960) 
181 CaJ.App.2d 289.)' The Richard v. Degen '" Brody court 
clearly held that the weight of authOrity as expressed In 51 
Corpus Juris Secundum section 36 was the law of California: 
... . . where a subletting or assignment of the leased 
premises without the consent of the lessor Is prohibited, he 
(lessor) may withhold his assent arbitrarily and without 
regard to the qualifications of the proposed assignee, unless 
. . . the lease provides that consent shall not be arbitrarily 
or unreasonably withheld, aod In granting his assent may 
Impose such conditions as he sees fit.' (Id. at p. 299,) 

"Even those few jUrisdictions and authorities which 
have rejected the 'arbitrary and capricious' rule have for
thrightly recognized that In doing so, they depart from the 
majority: 'The general rule throughout the country has 
been that when a lease contains an approval clause, the 
landlord may arbItrarily and capriciously reject proposed 
subtenants.' (Homa-Gott interiors, loc. v. Cowden (Ala. 
1977) 350 So.2d 1035, 1037.) See also the reporters' note to the 
Restatement Second of Property, section 15.2, at page lll, 
which proposea the very result advanced by appellants: 
'The rule adopted in subsection (2) of this section that the 
landlord may not unreasonably withhold his consent to a 
transfer by the tenant Is contrary to the established 
common-law rule that If the lease mandates the consent of 
the landlord to valIdate a transfer, and the lease does not 
provide for the landlord to give consent If the transferee Is 
reasonably SUitable, such consent may be withheld ar
bitrarily by the landlord,' (Fn. omitted.) 

"Those jurisdictions adopting the Restatement's pro
posed departure from the settled common law appear to do 
so upon the shaky public policy rationale that the consent of 
a lessor should not be withheld unreasonably and that to 
hold otherwise is to violate the prinCiple that restraints on 
alienation should be narrowly construed. (See Fernandez v, 
Vazquez (Fla. 1981) 397 So.2d 1171; Funk v. Funk (1981) 102 
Idaho 521 (633 P .2d 586); Shaker Building Co. v. Federal 
Lime'" Stone Co. (l97l) 2l! Ohio Misc. 246 (271 N.E.2d 584) ; 
ArrIngton v. Walter E. heDer International Corp. (1975) 30 
Ill,App.3d 631 (333 N.E.2d 50),) Some even cite 'moral 
needs' <Homa-Goff lotertors, Inc. v. Cowden, supra, 350 
So.2d at p. 1038) or the 'Increased recognition 01 and em

. phasls on the duty of good faith and lair dealing Inherent In 
every contract' (Cohen v. Ratlnott, supra, 147 Cal.App.3d 
321, 330), or the egregious motive In enforcing the clause 

. seeking 'additional amounts of "blood" money from the ap
pellants as a condition of consent to the aSSignments' 
(Schweisov. WWlams, supra, 150CaI.App.3d983, 887: .. ). 

"Some Jurisdictions have overruled the common law, at 
least as to residential leases, by legislative action. (See 
Alaska Stat., Sec. 34.03.060 (1975); Delaware Code Ann., til. 
25, Sec. 5512, sul,xl. (b) (1915); Hawa" Rev. Stat., Sec. 516;;3 
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(Supp.1975).) This would appear to be the l"i"!,st proc~ure, 
II only to ettectthe repeaJpro.pecuveJy~an',r'therebY give 
force to those 'contracts entered into when the common law 
prevailed. See Justice Bloodworth's dissent in Homa-Goff 
Interiors, Inc. v. Cowden, supra, 350 SO.2d at page 1039: 'To 
overturn a century and a quarter of existing real estate law 
without giving contracting parties "fair notice" Is my prin
cipal complaint with the majority's opinion, At the very 
least, I think the majority ought to make the rule they have 
adopted BprospecUve." • 

"However, those jurisdictions which reject the tempta
tion to follow what the minority call 'the trend' (see 
Fernandez v. Vazquez, supra, 397 So.2d at p, 1173) do so 
because they simply reluse to rewrite unamblgnous 
language within a lease. (B'" ROil Company, Inc. v. Ray's 
MobUe Homes, Inc. (1980) 139 VI. 122 (422 A.2d 1267) ,) They 
so refuse In order to uphold the integrity of the contract and 
the inalienable rights of cItizens to seek and obtain enforce
ment thereof by the courts. For those the motives and 
reasons for exercise of rights fairly contracted for are simp
ly. irrelevant: 'This commercial lease expressly provided 
that It could not be assigned without the landlord's consent; 
there was no limitation In the lease that such consent should 
not be unreasonably withheld . . . . In the circumstances, 
the landlord was merely exercIsing Its legal contractual 
rights In refusing to consent to an assignment of the lease . 
unless the lease was modified to Increase the rent. Such an 
exercise of the landlord's legal rights does not consUtute 
economic duress so as to entitle the tenant to damages. 
(Citation.)' (Herlou CardSbop, loc. v. PrudenUallnauranco 
Co. of America (1979) 422 N.Y,S.2d 708 (reversing a $55,000 
award to tenant).) 

"Further persuading us that Cohen and Schweiso were 
wrongly decided Is the failure of either case to discuss the 
history of what actIon the CaIlfomJa Legislature has taken 
and, perhaps more ImJ!Ortantly, not taken. For II the 
Legislature has considered adopting appellant's position as 
the law of California and, having so considered, has rejected 
such a cbange, that refusal to act certainly ImpUes 
legislative recognlUon and approval 01 current law. And thts 
appears to be precisely the case In CalifornIa. For In 1970 the 

. Legislature added section 1951.4 to the Civil Code (eff. July 
I, 1971) to permit landlords to recover rent dlie uoder the 
lease when the lessee breaches and abaodons II the lease 
permits the lessee to '(slublet the property, assign his in
terest Iri the lease, or both, with the consent of the lessor, 
and the leue provlde& that such COIIIeDI. sball not 
Ul\l'88SOIIabIy be withheld.' (Civ. code, Sec. 1951.4, subd. 
(b)(3l, Italics added.) If the lease does not so provide then 
section 1951.2 01 the ClvU Code places upon the lessor the 
burden of retaking the premises and reletting the property 
In order to minimIze damages, 

"The Law Revision CommIssion comment on this addi
tion makes clear the advantage to lessors in agreeing not to 
withhold consent unreaso~ably: 'Where the lease complies 
with this section, the lessor may recover the rent as it 
becomes due under the terms of the lease and at the same 
time has no obligation to retake possession and relet the pro
perty In the event the lessee abandons the property. This 
allocation of the burden of minimIzing the loss Is most useful 
where the lessor does not have the desire, lacllItles, or abili
ty to manage the property and to acquire a suitable tenant 
and for this reason desires to avoid the burden that Section 
1951.2 places on the lessor to mitigate the damages by relet
tlng the property.' (Cal. Law Revision Com., com. Sec. 
~951.4') 



"Thus, the California Legislature has considered the 
situation 01 lessors contracting lor the right (and then exer· 
cislng It) of unreasonably withholding consent to an assign· 
ment. That it has provided an increased measure of 
damages (and thus an incentive) to those who lorego this 
right is a clear recognition that the contractual right does 
exist. 

"While we harbor great reverence for the doctrine of 
stare decisis and do not lighUy reject the holdings in Cohen 
and Scbwelso, we respecfoUy suggest that It Is not for this 
courI either In Cohen or Schwelso or the case at bar to Imply 
a requirement 01 reasonableness when the Legislature 
speciflcally refused to do so 14 years earlier. (Fn. omltted.) 

"To rewrite this contract (as appellant would have us 
do) for the benefit of one who was not an orlglnal party 
thereto, and to the detriment 01 one who stands In privity 
with one who was, and to hold that there Is a triable Issue of 
fact concerning whether respondents unreasonably 
withheld their consent when they had already contracted lor 
that right, creates only mischief by breeding further uncer· 
talnty In the Interpretation 01 otherwise unambiguously 
written contracts. To so hold only encourages needless 
future litigation. 

"We respectfully suggest that If California Is to adopt 
the minority rule and reject the majority rule which 
recognizes the current proviso as valid, unambiguous and 
enforceable, that It do so by clear afflrmall ve legislative ac· 
tion. To so defer to the leglslatlve branCh, protects not only 
this contract but 'those tens 01 thousands of landlords, 
tenants and lawyers who have relied on our unbroken line 01 
judicial precedent.' (Homa-Gollinterlors, Inc. v. Cowden, 
supra, 350 SO.2d atp.l04l.J" 

I would a!firm the judgment. 

I Concur: 
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NOTES 

1. We are presented only with a commercial lease and therefore 
do nGt address the question whether residential leases are controUed 
by the princlples articulated in this opinion. 

2. Since the present case involves an assignment rather than a 
sublease, we will speak primarily in terms of assignments. 
However, our holding applies equally to subleases. The difference 
between an assignment and a sublease Is that an assignment 
transfers the lessee's enUre interest in the property whereas a 
sublease transfers only a portion of that interest, with the original 
lessee retaining a right 01 reentry at some point during the unexpired 
term 01 the lease. (See Hariman Ranch Co. v. AIIoclated 00 Co. 
(1937) 10 Cal.2d 232, 242·243; GUman v. Nemetz (1962) 203caJ.App.2d 
81,88. ) 

3, No judgment 01 dismissal was entered by the trial courl in this 
'ease. However, in the interests of Justice and to prevent unnecessary 
delay, we will deem the order sustaining the demurrer to 1n~ 
corporate a judgment 01 d!amlssal and will Interpret appellants' 
notice 01 appeal a. applying to the dismissal. (See BeazelI v. 
Schrader (1963) 59CaI..1d m, 580; Ca1IIomia State EmpIoyeoo' Alan. 
v. state of CaIIIomi. (1973) 32 CaI.App.2d 103, lOS, In. 1; WDIOII v. 
HOUHbold FInance Corp. (1982) 131 CaI.App.3d 649, 502.) 

4. The record does not reveal the dates or terma of these transac
tions. 

50. Paragraph 13 of the sublease between the Perlltches and Bix
ler provides; "Lessee shall not assign this lease, or any 1nterest 
therein, and shall not sublet the .ald premises or any part Iben!ol, or 
any right or privilege appurtenant thereto, or suller any other per. 
son (the agents and servants 01 Lessee excepted) to occupy or use 
said premises, or any portion thereof, without written consent oJ 
Lessor first had and obtained, and a con"""t to one ... lgnmOllt, 
subletting, occupation or use by any other person, shall not be deem· 
ed to be a consent to any subsequent assignment, subletting, oceupa· 
tlon or use by another person. Any sueb assignment or subletting 
without this consent shall be void, and shall, at the option 01 Lessor, 
terminate this lease. This lease shall not, oor shall any Inte_ 
therein, be assignable, as to the Interelll 01 lessee, by operation 01 
alaw (sic), without the written consent of Lessor." 

6. Appellants Qriginally sued Robert Bixier along with Ernest 
Pestana, Inc., but subsequently dropped their suit against BIxler. 

1. There are many examples of the narrow eHect given to lease 
terms purporting to restrict assJgnment. Covenants against assign
ment without the prior consent of the lessor have been held not to af· 
fect the lessee's right to sub'lease (Stevinson v. Joy (1912) 164 Cal. 
279, 286), to mortgage the leasehold (Chapman v. Great Western 
Gypsum Co., supra, 216 Cal. at pp. 426-427) or to assign his or her In
terest to a cotenant (Hoops v. Tate (1951) 104 Cal.App.2d 486). Such 
~ovenants also do not prevent transfer or a leasehold interest by will 
(Bums v. McGraw (!940) 75 Cal.App.2d 481), by bankruptcy 
(Farnum v. Hefner (889) 79 Cal. 507.5, 580), by the personal represen· 
tative ora deceased thenant (Joost v. Castel (1939) 33Cal.App.2d 138, 
141) or by transfer among partners (Saleway Stores, Inc. v. 
BuhIlnger (1927) 35 Cal.App. 717, 713-719) or spouses (Buck v. 
CardweU (19508) 161 Cal.App.2d 830, 8350). Covenants against assign· 
ment furthermore do not prohibit transIer of the stock of a corporate 
tenant (Ser·Bye Corp. v. C.P.' G. Market, Inc. (1947) 78 Cal.App.2d 
9150, 920-921) or assignment of a lease to a corporation wholly owned 
by the tenant (Sexton v. Nelaon (1964) 228 CaI.App.2d 248, 258·259). 

., 8. -1" Callfomj.a these doctrines have been l1berally applied. See 
Buchanan 'Y. Banta U92B) 204 Cal. TJ, 77, 78; Trubowttch v. River
bank Cann1ng Co. (1947):l{) Cal.2d 335, 342·343; BedIord lo.eotmenl 
Co. v. Folb (1941) 79 Cal.App.2d 363, 366; Group Property, Inc. v. 
Bruce (11152) 1\3 CaI,App..1d M9, 556-557; Karbelnlg •. B_ 
(1966) 244 CaI.App.2d 333, 341. 

9. The minority rule has also been espoused In jurisdictions 
where there appears to be conflicting or uncertain authority. North 
Carolina: See Sanders v. Troplcana (1916) 31 N.C,App. 276 (229 
S.E.2d 3(4) (minOrity rule); L " H Inv., Ltd. v. Belvey Corp. 
(W,D.N.C. 1978) 444 F.Supp. 1321, 1325 (minority rule, applying 



North Carolina law}; but see Isbey v, Crews (1001) S5 N,C,App. 47 
(284 S.E.2d 5341 (majority rulel. Loulsl.n.: Gamble v. New OrIeana 
Housing Mart. Inc. (La.App. 1963) 154 So.2d 625 (minority rulel: 
Associates Comm, Corp. v. Bayou Management Inc, (La,App. 19821 
426 So.2d 672 (minority rule); but see IlUnois Central Gulf R. Co, v. 
Int'l Harvester Co, (La, 1979) 368 so.2d 1009, 101'H015 (majority 
rule). Massachusetts: Grani~ Trust Bldg. Corp, v. Great A. & P. 
Tea Co. tD.Mass 1940J 36 F.Supp. 77 (minority rule, applying 
Massachusetts law; di-cta). 

10. Richard involved all ordinary commercial Jease while 
Laguna Royale involvfffi a leasehold condominium. 

11. In Cohen, the court r€versed a judgment on the pleadings in 
favor of the lessor. In so doing, the court allowed the lessee on reo 
mand to proceed with a cause of action fer "bad faith Dreach of can· 
tract" and a claim for punitive damages based thereon. While we ex· 
press no view on the merits of the claim for punitive damages in 
Cohen, we note that not every llreach of the covenant of good faith 
and fair deaUng jn a commercial contract gives rise to an action in 
tort. {See Seaman" Direct Buying Serv .• Ino. v. Stand.rd 011 Co. 
119841 36 CaI.3d 152. 768.1 

12. Subsequenl to the Ninth CircuIt ruling. the Court of Appeal 
for th. Fourth District. In Hamilton v. Dixon Wl1l51 168 CaJ.App.3d 
1004, followed the holding of Richard and rejected that of Cohen and 
Sehwelao. 

13. Statutes have been enacted in at least four states prohibiting 
lessors from arbitrarily refusing consent to the assignment of leases, 
(Alaska Stat.. Sec. 34.03.060 (19751 (residential I .... s onlyl; Del. 
Code Ann .• tit. 25. Sec. 5512, subd. (bl (1974) (resldentl.I. commer
cial and finn 1 ..... 1; H.wall Rev. St.t.. See. 51{H13 (residentl.1 
I ..... only); N.Y. Real Prop. Law. Sec. 226-b (McKInney 19821 
{residential I ..... onlyl. 

this ruI. bas aIso been .dopted by a number of Juriadlcllons .s • 
matter of common I.w. (S .. ante, p. _ (typed opn .• pp. HII. I 

14. thIs case does not pre ... 1 the question of the valIdity of a 
clause abaolulely prohIbItIng .sslgnment. or gr.ntIng absolute 
discretion over assignment to the lessor. We note that under the 
Restatement rule such a provision would be valid jf freely 
negottated . 

15. Some commentators bave drawn an anaJogy between this 
situation and th. dutl .. 01 good Ialth and reasonableness Implied In 
all tran.oacllons under the Uniform Commercial Cod •. (U. Com. 
Code Sec. 1-2113. 2-I03(b); see also U. Com. Code Sec. 1-102, com. 1 
(permitting .pplIcaUon of the U. Com. Code to m.tters nol expresaly 
within Its acopel.1 See Comment, The Approval C1 .... In. Lease: 
Toward a Standard of Re_. 1IIlpI'a, 17 U .S.F. L. Rev. 681. 
695; see also LevIn. Wlthholdlng: Collll!llt to Aaatgnment: The Chang
Inl R1g11tsol the Commercial Landlord (111801 30 De P.ul L. Rev. 1011. 
136.1 

--.-s. Similar interpretations or the s-ta-n-d-a-rd-:-ap-p-r-o-v.-I-cJ-a-u-se-h-a~e 
been advanceci recently by cQurts in support of their adoption or the 
minority rule. {See, e.g., Boss BarDara, Inc. v. NeWbill, supra, 6..18 
P.2d at p. 1086 ("The lease provision neither restricts the landlord's 
power to withheld consent unless he has reasonable cause, nor does 
the proviSion permit the landlord to unreasonallly and arbitrarlly 
withhold consent to a sublease agreement."); Fernandez v. Vas-. 
quez, supra, 397 So.2d at p. 1174 ("Where a lessee Is entitled to sublet 
under common law, but has agreed to limit that right by first acquir
ing the consent ofthe landlord, we believe the lessee has a right to ex
pect that consent will not be unreasonably withheld. ")_1 

--17.- Am icUSPil~bury ~Madiw~-&Su-tro-reQuest' that we make 
clear that, "whatever princIple governs in the absence of express 
lease provisions, nothing bars the parties to COMmercial lease tran-

, sactions from making their own arrangements respecting the alloca· 
tion of appreciated rentals if there is a transfer of the leasebold." 
This princjple we a Wrm; we merely hold that the clause in the tns· 
tant lease established no such arrangement. 

18. Civil COde sedion 1951.2 provides: 
"(a) Except as otherwise provIded In Sectien 1951.4, if a lessee of 

real property breaches the lease and aDandons the property before 
the end. of the term or if his right to possession Is termlnated by the 
lessor because of a breach of the tease, the Ieue termlnates. Upon 
suel1termination, the lessor may rec~ver from the lessee: 
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"(1) The wortll at the time of award of the unpaId rent whIch had 
t:leen earned at the time or termlnaUon; 

"(2) The worth at the Ume of award of the amount DY which the 
unpaid rent which would have been earned after termination untU 
the time of award exceeds the amount or stlch rent.alloss that the 
lessee proves could have been reasonably avoided; 

"(3) Subject to subdiviSion (c), the worth at the Ume of award of 
the amount by which tht! unpaid rent for the bal ance of the term after 
the Ume of award exceeds the amount of such rental loss that the 
lessee proves could De reasonably avoided; and 

.. (4) Any otber amoWlt necessary to compensate the lessor for 
all the detriment proximately caused by the lessee's fallure to per· 
form his obligations under the lease or which in the ordinary course 
of things would De likely to result tilerefrom. 

"(b) The 'worth at the time oJ award' of the ameunts referred to 
in paragraphs (I) and (2) or sutxiivisLon (a) is computed by allO\ving 
interest at such lawful rate as may be specified in the lease or, if no 
such rate is specified in the lease, at the legal rate. The werth at the 
time 01 award of the amount referred to in paragraph (31 of subdivi· 
sion (a) is computed by discounting such amount at the dISCOunt rate 
or the Federal Reserve Bank of San Francisco at thE' time o~ <lw"rd 
plus 1 percent. 

"(cl The lessor may recover damages under parsgraph i3\ of 
subdivision (8) only if: 

"( 1) The lease proVides that the damages he may recover m· 
elude the worth at the time 01 award of the amount by which the un· 
paid rent fer the Dalance of the term after the time of award, or for 
any shorter period of time specified in the lease, exceeds the amount 
of such rental loss for the same period that the lessee proves could be 
reasonallly avoided; or 

"( 2) The lessor relet the property prior to the time of award and 
proves-that In reletting the property be acted reasonably and in a 
good·faith effort to mitigate tbe damages, but the recovery or 
damages under this paragraph is subject to any limitaUons specified 
In the lease. 

"(dl Ellorts by th.lessor to mitigate the d.mages caused by the 
lessee's breach of the lease do not waive the lessor's right to recover 
damages under this sect1an. 

H (e) Nothing In this section atreets the right of the lessor under 8 

lease 01 real property to Indemnillc.tlon tor lI,bUlty arising prior to 
the tennlnatlon 01 the I .... tor personaI InjDrl .. or property dam.ge 
where the lease provides tor such indemnification." 

ClvD Cod. section 1951.4 provides: 
"(a) The remedy described In thta section Is avaUable only if the 

lease provides for this remedy. 
"(b I Even though a lessee of noal property has breached his 

I .... and .bandoned th. properly. the I .... contlnu .. In effect for so 
long .. the lesaor does not termin.te the I ..... ·s right to possession. 
and the lessor may enforce all his rights and remedJes under the 
lease, including the right to recover the rent al!lit becomes due under 
the I ..... If th. I .... permits th.I ..... to do any 01 tbe lollowlng: 

"CI I Sublet the property •• sslgn hl,lntere't In the l.ase. or both. 
"{21 Subl.t the property. assign his 1nlerestln the le.se, or both. 

subject to standards or conditions., and the lessor does not require 
compliance with any unreasonable standard for, nor any 
unreasonable condition on, soeb subletting or 8S1lgnment. 

"(51 Sublet the property .... Ign his Interest In the 1 ..... or both. 
with the consent of the lessor, and the lease proVides that such con· 
sent sball not unreason.bIy be withheld. .-

"(c) For the purposes of subdiviSion (b), the following do not 
constitute a termination of the lessee's right to posaesslon: 

H (l) Acts of maintenance or preservation or erfON to relet the 
property. 

"(21 Th. appointment ola receiver upon 1nJtlatlve of the lesaor 
to protect th. iessor', Interest under th ....... •• 

19. See _.Iootnote 3. 


