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Fifth Supplement to Hemorandum 85-71 

Subject: Study L-I028 

Administration) 

Estates and Trusts Code (Independent 

The Commission has received comments on the staff draft of the 

independent administration provisions from the following: 

--The Probate and Estate Planning Subcommittee for Legislation of 
the San Diego County Bar Association (referred to hereinafter as "San 
Diego Subcommittee" (Exhibi t 1). 

--The California Newspaper Service Bureau, Inc (Exhibit 2). 

The general conclusion of the San Diego Subcommittee is that the 

proposed new provisions of the staff draft should be supported by the 

San Diego Bar Association. However, the Subcommittee makes some 

particular observations concerning the proposed staff draft. 

observations are discussed below. 

These 

The California Newspaper Service Bureau does not object to the 

proposed draft but makes a comment in support of a provision of the 

staff draft that would add additional language to an existing 

published notice. This comment is discussed below. 

Section 8353. Special administrator 

The San Diego Subcommittee wants to make clear that an applicant 

for special administration with powers of a general administrator can 

obtain independent administration authority only by petition ,lith a 

noticed hearing. This is the procedure provided in the existing 

draft. This matter is discussed in some detail in the Second 

Supplement to Hemorandum 85-71. The staff suggests that we add a new 

paragraph at 

(see Second 

the end of the Comment to Section 8353 to make this clear 

Supplement) . Also a reference to this new paragraph 

should be made in the Comment to Section 8360. 

Section 8361. Notice of hearing 

The staff proposes in subdivision (c) of this section to add 

addi tional language to the published notice of hearing so that the 
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putlished notice of hearing will include the substance of the 

following statement (revisions suggested by Hr. Collier included): 

The petition requests authority to administer the estate under 
the Independent Administra tion of Estates Act. This authori ty 
would permit estate transactions without the judicial supervision 
that would otherwise be required. The petition will be granted 
unless good cause is shown why it should not be. 

As the letter from the California Newspaper Service Bureau, Inc. 

(Exhi bit 2) points out, the increased cost of publication of this 

additional material should not be a significant consideration in 

determining whether to require the publication of the additional 

material. The determination should be made on the basis whether the 

additional material is needed and will be useful to the person 

receiving the notice. I,e mentioned the possible increase in the cost 

of pubIJcation in the Draftsman's Note to Section 8361 because, as you 

know, the cost of publication is a sensitive issue and has been a 

matter of concern to the State Bar, the American Association of 

Retired Persons, and others. Does the Commi ssion believe that there 

is a need for the addi tional language in the pu bli shed notic e of 

hearing? 

Section 8363. Increase in amount of bond 

The San Diego Subcommi ttee "tended to agree with the staff 

position that the bond provisions proposed for Section 8363 should be 

compiled wi th the independent admini strati on provisions of the new 

code with a textual cross-reference from the general bond provisions 

to this specific bond provision. The four member team of the State 

Bar Section (Second Supplement to ~jemorandum 85-71) questioned whether 

this provision should te included in Section 8363 or should be 

compiled in the general bond provisions. See the Second Supplement to 

Memorandum 85-71 for additional discussion. 

Section 8371(c). Sale or exchange of tangible personal property of 

minimal value without giving advice of proposed action 

Despite spi ri ted discussion, the San Diego Subcommi ttee was 

unable to arrive at a concensus ~ith respect to the question of 

whether an exception should be made to the requirement of giving 

notice of proposed action for seIling tangible personal property where 
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the property in question is of minimal value. The four member team of 

the State Bar Section (Second Supplement to Hemorandum 85-71) made a 

suggestion that such an exception should be made. 

There is precedent for providing an exception for sales of 

personal property of minimal value. Probate Code Section 2545 (text 

set out in Exhibit 3 attached) permits sale or exchange of tangible 

personal property of a guardianship or conservatorship estate without 

authorization, confirmation, or djrection of the court if the 

aggregate of the sales or exchanges made during any calendar year 

under this authority does not exceed $5,000. 

Subdivision Cc) of Section 2545 limits the use of the section 

where the property to be sold or exchanged consists of personal 

effects or furnishings used for personal, family, or household 

purposes. In case of conservatorship, the conservatee must either 

consent in such case or lack of the legal capad ty to give such 

consent. In case of guardianship, ward must consent if 14 years of 

age or over. 

If independent administration authority like that proposed by the 

four member team is to be adopted, the Commission might adopt the 

$5,000 limit provided in the guardianship-conservatorship law (instead 

of the $2,000 limit mentioned by the four member team) but apply that 

limit for the entire period of administration (rather than one year) 

and use the value as determined by the probate referee's appraisal in 

applying the provision (rather than the value the items bring on sale 

or exchange). 

Section 8376. Delivery or mailing of advice of proposed action and 

copy of form for objecting to proposed action 

Although the San Diego Subcowmittee believes that the notice 

period should be standarized to the extent consistent with giving 

adequate notice, the subcommittee objects to shortening the notice 

period under Section 8376 to 10 days as suggested by the State Bar 

four member team. 
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Section 8380. Effect of failure to object to proposed action 

The San Diego Subcommittee appears to support the staff proposal 

to revise subdivision (b) of Section 8380 to read in substance: 

(b) The failure to object is a waiver of any right to have 
the court later review the action taken unless the person who 
fails to object (1) establishes that he or she did not actually 
recei ve the advice of proposed action before the time to object 
expired or (2) establishes by clear and convincing evidence that 
the personal representative violated an applicable fiduciary duty 
in taking the proposed action. 

Section 8391. Form for advice of proposed action 

The San Diego Subcommittee strongly believes 

--that the form for objecting to advice of proposed action should 
accompany the advice of proposed action. 

--that the form for objection should be referred to in the text 
of the advice of proposed action. 

The Judicial Council form will combine on one sheet (on the face 

and reverse side of the sheet) the "Advice of Proposed Action" and the 

"Objection to Proposed Action" and the "Consent to Proposed Action." 

This not only satisfies the suggestion of the Subcommittee but also 

permits an advice of proposed action to be drafted and a consent to 

the proposed action to be executed as the same time so that the 

proposed action need not be delayed until the time to object has 

expired. For the Judicial Council form, see the last form attached 

to the Fourth Supplement to Nemorandum 85-71. 

Respectively submitted, 

John H. DeMoully 
Executive Secretary 
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5th Supp Memo 85-71 Exhibit 1 

MULVANEY & KAHAN 
... Pf'!'O"E$SIO"'AL. CORPOR..,.TlO"l 

.,JAMES F. MULVANEY 

t..AWI'II!!;NCE KAHA"" 

EVERETT G. BARRY, .JR. 

DONAL.D G. ,JO ... NSON • ..JR. 

GINA DRONET 

........ 4 WEST BEECH S'HIEETJ SuiTE 04000 

SAN DIEGO, CALrF"ORNIA 92101-2985 

TEL.EPHONE (6191 238-1010 

LOS ANGELES 

26TH F"LOO~ 
700 S. F"LOWE~ STREET 

LOS .... NGELES. CA 90017 

(213) 6Z7-!5!5Se 

R08ERT .... LINN TELI;::X t395443 

RICHARO P. VEF'H.ASI'!;Y 

GRETA C. eOTKA IN REPLV REF'"EA TO: 

.JEF"F'A£ ..... H. SILBEF=lMA.N 

MAUREEN E. MARIo(EY 

""ARK ~. t=tAF"T £RY 

PAULA ROTENBERG 

MELISSA A. BLACKBURN 

MARGUERITE MICHAEL 

ST£VEN O. SCHROEDER 

01" C:OUNSII!:L. 

SAMUEL K. F"FI'£SHM,lI.N 

.JOHN ..I. MeEVO'1 

K!:NNETH E. BONUS· 

November 7, 1985 

:-lr. John E. De ::oull:< 
Executive S2cretary 
California Lali ~cvisio~ 
4000 ;lidd12~ield Joad, 
Palo Alto CA 943J3 

SO~J:li s s ion 
:~oo:'1 ~)- 2 

Re Memorandum 85-71, Indepen1ent Administration 

Dear Mr. )2 "Dully, 

At its neeting of ,:ov2C1b"r ''>, 19,,5, the Probate and 
Estate Planninz Subco~~ittee for L2gislation of the San 
Diego Coun~y tar ~ssocl~Lion r2vie~{cd t:1e su~ject ~emorandun 
and the fir s t t:: r C'J ~ h t 11 i r d s U~) 1J 1 e ~J 9 n t s t;l ere to. 

Our gcner~l conclusion is 
provisions Sl10uld be supported by 
following are son!e particular 
subcommittee: 

~~3t tl1e proposed 
our association. 
observations of 

ne", 

The 
the 

With respect to ?ropos~(l section 3353, we agree with 
the observation of t!le State !}3r Section that an applica~t 

for s pecia 1 at~ !.1i n is t rQ t i on v:i t c: po "i~r s 0 f a gener8.1 
administrator stould be able to ol)tain independent 
administr3tior! ~il~horitv only ~ ~etitio~ with a notic2d 
hearin:;. i:le Dclic'.r'2 that tt.c 1':::12u2J0 cf tl:e st:ltute should 
be amended as necessary to i~ake that rule clear. 

The 
that t:1e 
compileu 
the neu 

c08rnitt~~ tended to agree wit~ the staff position 
bond ;lrc;visiollS pro~ose:l for Section 33G3 should ~e 

with t:U2 in..1er=cnd::?[lt 2dninistration provisions of 
C!):J R • e ~ .:-:'! 1 i e ,/ e t:1:1::' t L ere S -.F} U 1 :l ;]? 8. t e :.: t :E~ 1 

cross-rerere:1C? .::: rO--1 t:l~ 22r.er:?: l I}C<l:l provisi!Jn:: to t ~l i S 

specific bond ~rovi5ion. 

Despite SI}irited discussion, the conmittee was unable 
to arrive at a CO.lcensus "'ith respect to tlte question of 
"lhether an e:{cc~tion 3~oulJ be ~ade to t.le require~lent of 
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giving advice of 
personal pro~erty 
mini:nal value. 

~roposed 

~.,-:l(~ ret h e 
actio:: for sellin] tanciible 

question is of 

The SUbCO~Mittee feels t:lat 2 ten day notice period for 
an advice of proposed action is too s:10rt. A longer period 
of notice t~ t~e advi3ec see~s to be ~ore ap?ropriate, 
especially consider ins t~e fact sec~in 8377 does not Derely 
require that tr':e objection 1)), :TIs.iled before the notice 
period e~~pires, but rc!quires t~13t ~?le objection nust be 
received by the personal reprc:::,cntativc '.iitll:5_!1 t;-Le notice 

iperiod. The subcorr3ittee ~oes feel, however, tllat notice 
'periods should b~ stanJarJized to tllf~ extent consistent wit~ 
giving ade~uatc notice. 

The issue of the pO!ler of th~ COllrt, on its ow~ motion, 
to revie',1 action t.::::l:c:on pursua:i.t to .:=:l:l advice of p:--oposed 
action is a difficult one, since tl:e desirea~12 goal of 
gi ving the cour t :la:-:i:::u:-' )O;!:~:: tu ClC:-li2ve j us Lice is in 
conflict tIle t112 desireable 3031 of 3c:1ieving ~il1ality ~or 
the per son a 1 rep res e n tat i v C~ .,': h. 0 ~ 1:-: S ;'3 C ted i:1 ~ 0 0 d fa it 11 
pursuant to an advice of proposed action. The s~bcom~ittec 

supports the stBff ~rop0sQl to a~2nJ sec ion ~3G5 to broaden 
the po \oJ e r 0 £ t 11 e co 'J r t tor e vie ','f t;1 ·-1 c t ion 01.: t.11,~ ) e r son a 1 
representetive O~ its o~n r!otion of the a(l~itional grount[ 
that it appears tilet LIe ~crso:-lal rp-:-Jresen tativ2 h/3.S 
violated an ap~)licaL}.2 [iduci~r1 duty. 

SUbCO~:litte0 stron:ly heliev2s t11a: t~e Eor,"'1 
to E~vice of [lrO]OseJ ~ction should acc01pa~y 

for 
tr.e 

The 
objectin~ 
advice of 
should be 
action. 

propos~J actior; ::'::lU tilat tl1e fori_l for objection 
referred to i:l t:lr~ c,:::.:xt of t:1C Cldvice o.z proposed 

Yo~rss~f2~ :~. 
I:fi:~v;:l 

For tIle SUbCO:l~ittec 
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California Newspaper Service Bureau, Inc. 

120 WEST SECOND STREET 
P.O. BOX 31 

\,06 ANGELES, CALIFORNIA 90053 
PHONE (213) 625-25041 

November 8, 1985 

eSlabll.hed 19;)4 

PUBLIC NOTice AD~ERTISING 

California Law Revision Commission 
4000 Middlefield Road 

:Palo Alto, California 94303-4739 

LOS ANGELES-SACRAMENTO 
SAN DIEGO 

SAN FRANCISCO-SANTA ANA 

RE: Study L-1028, Aug. 14, 1985, Staff Draft-Independent 
Adminstration of Estates. Memorandum 85-71 

Members of the Commission: 

We are fascinated with your staff's continuing fascination with 
the cost of notifying the public via newspaper publication. 
Their fascination accords an importance to "cost" that ignores 
the importance of an informed public. 

The most recent version of your proposed Estates and Trusts Code 
(Memorandum 85-71) revises section 8361 to add the statement 
reproduced below to the published Notice of Hearing (Section 
7230) whenever the petition for appointmer.t of personal 
representative contains a request to administer an estate under 
the Independent Administration of Estates Law. 

The new language reads: 

nThe petition requests authority to administer under the 
Independent Administration of Estates Law. This 
authority would permit estate transactions without the 
judicial authorization, approval, confirmation, or 
instructions that would otherwise be required. The 
petition will be granted unless good cause is shown why 
it should not be." 

The following comment appears in the "DRAFTSMAN'S NOTE" to 
Section 8361: 

" ... This statement gives the person receiving the notice 
more information concerning the nature of the petition, 
but it may increase the cost of publication because it 
adds four or five lines to the material that must be 
published." 

Your draftsman's preoccupation with cost seems misplaced given 
the trivial increment in publication expense represented by the 

"The only L~81 Advertising which is jusUliable from the stsndp0lnt of true economy 
.nd the public inlef,st, is thaI which reaches those who .r8 a"eered by it." 



California Law Revision Commission 
November 8, 1985 
Page Two 

few extra lines added to the notice by the new statement. If 
your draftsman considered the information conveyed by the 
statement to be of trivial importance, it would have been more 
to the point to have made that observation. 

We believe your commission is properly concerned that all 
interested parties be advised that IAEA trades off the 
protection provided by court supervision in favor of expediting 
the probate process. 

Newspaper publication is the most effective method of alerting a 
community at critical junctures to actions which will have long 
term significance. Newspaper publication is not a substitute 
for personal service when notice should be given to a known 
individual, but newspaper notice has no equal in alerting a 
community to events which will impact the lives of its 
members--few or many. And, once alerted, the community is a 
dynamic and powerful force for educating, protecting, and 
communicating with its individual members. 

California newspapers are their communities' communications 
systems. Newspapers should be looked upon as an available, 
useful, and economical method of communicating with the public. 

A public notice published in a community newspaper creates a 
public record available to all. It is invaluable in preserving 
the credibility of our legal system by eliminating thp feeling 
of alienation which results when the system is perceived as 
being closed and inaccessible to the public. 

Equally important, an informed public can serve to frustrate the 
efforts of those unscrupulous individuals who would seize an 
opportunity to unjustly enrich themselves at the expense of the 
unsophisticated and to the embarrassment and liability of those 
professionals whose services are of the highest ethical 
standards. 

To focus on "cost" alone--whether trivial or sUbstantial-­
abstracted from these other considerations, overlooks the 
importance of the probate process to each member of society and 
ignores the role which the public can play in preserving the 
integrity of probate proceedings. 

Sin erely 

Michael D. Smith 
General Manager 

MDS:ms 
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Probate Code Section 2545 

§ 2545. Sa]e or other disposition of tangible per­
sonal property 

(a) Subject tD subdivisions (b) and Ic) and to 
Section 2541, the guardian or conservator may sell or 
exchang.p tangiblt' rer:,;:,onal propert}' of the estate 
without authorlz:<:.tion, confirmation, or direction of 
the court. 

fbi The aggregate of the sales or exchanges made 
during- any calendar year undoer this section may not 
exceed fiw thousand dollars ($5,000). 

(c) A sale or exchange of personal effects or of 
furniture or furnishings used for personal, family. or 
household purposes may be made under this section 
only if: 

(1) In the case of a guardianship, t.he ward is 
undt-'r the age of 14 or, if 14 years of age or over, 
consents to the sale or exchange. 

(2) In the case of a conser..'atorship, the conserva­
tee ('i,;"her (i) consents to the sale or exchange or (ii) 
the conseryatee does not have legal capacity to give 
such consent. 

(d'/ Failure of the g-uardian or conservator to 
obst2rre the limitations of subdivision (b) or (c) does 
not ir!validate the title of, or impose any liability 
upon, a third person who acts in good faith and 
willont actual notice oi the lack of authority of the 
guarriian or cons€rvator. 

f€' Subdivision (b) of Section 2543 does not apply 
to f:.ales under this section. 
(Added by Stat.s.1979, c. 726, § 3.) 

11/20/85 

0368a 


