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Memorandum 85-18 

Subject: Study L-630 - Wills and Intestate Succession (Follow-up 
Legislation 1985) 

Attached as Exhibit 2 is a letter from Robert J. Dell'Ergo suggesting 

a technical revision in Section 649.1 of the Probate Code. (The suggestion 

in the letter is not directed to the latest amended version of the 

section.) 

The staff agrees that a nonsubstantive revision should be made 

along the lines suggested by Mr. Dell'Ergo. Our suggested revision is 

set out in Exhibit 1 attached. We propose that this revision be added 

to the urgency bill introduced to clarify the notice requirement in case 

of stepchildren and foster children. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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EXHIBIT 1 

649.1. (a) Except as provided in Section 649.3, when a husband or 

wife dies intestate leaving property that passes to the surviving spouse 

under Section 6401, or dies testate and by his or her will bequeaths or 

devises all or a part of his or her property to the surviving spouse, it 

passes to the survivor subject to the provisions of Sections 649.2 and 

649.4, and no administration 1s necessary. 

(b) Notwithstanding subdivision (al. upon the election of the 
surviving spouse or the personal representative, guardian of the 
estate, or consf"Tvalor of the Fslale of tilt· slIrvi\'inr; spansf'". the 
following property may be adt1lin;~t{'red under this diyision: 

(1) The one-half of the conHllImity property dwt Lelongs to the 
d .. ""dent under Section 100, the one-half of the quasi-community 
property that belongs to the decedent under Section 101, and the 
separate property of the decedent. 

(2) lloth the property described in paragraph ( 1) and the one-half 
of the community property that b .. jongs to the surviving spouse 
nnder Section 100, and the one-half of the quasi-communitv oronertv 
that h .. longs to thesurvi\'ing spouse under S .. ction 101. 

(c) The ·el .. ction shall .be made within {our months after the 
issuance of lett .. rs testamentary or of administration, or within such. 
further time as the court may allow upon a showing of good cause, 

. l>y a writing spt>cifically evidencing the election filed in the 
proc .... dings for the administration of the estate of the deceased 
spouse and prior to the entry of an order under Section 655. 

(dl Notwithstanding subdivision (a) or (b), the surviving spouse 
or the personal representative, guardian of the estate, or conservator 
of the estate of the surviving sponse may file an election and· 
agr .... ment in the proc .. edings forthe administration of the estate of 
the deceased sponse to have all or part of the one-half of the 
community property that belon!!;s to the surviving spouse under· 
~·ction 100 and the one-half of the quasi-community property that 
1",longs to th.., surviving spouse under Section 101 transferred by the. 
surviving spouse or the surviving spouse·s personal representative, 
guardian, or conservator to the trustee und", the will of the d"cca5!'<l 
spouse or th .. trust .. " of "" existing tmst identified by the will of the 
dect'aSf'd SPOUSt'. to bt' administ",,-d and distributed by the trustee. 
Th .. el .. etioll and agreement must he filed befor .. th .. entry of the 
decree uf filial distribut ion· in the pwc'·l'dings. 
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Legislative Counsel 
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EXHIBIT 2 

D£LLhGO &. Tln5LtY 
ATTORN£VS AT LAW 

WELLS f"A.RQO BANK BUILDING 

SUITE 200 

REDWOOD CITY, CAlIfORNIA 5114063 

TP!.L1!:PHONE (41~} 365·5.0430 

August 14, 1984 

Sacramento, California 95814 

Re: Probate Code §649.l(a) 

Gentlemen: 

Study L-630 

Nov I I~ 55 ~H 'B~ 

The legislature screwed up again because they can't read 
or \·tri te Engli3h. Fe:: all of the ',..1.ntcld h',)~Llrs, CO:"':'.:-:' tt'2:2 
meetings, dr2fr:ing and re-dr2fting, the above-referenced 
section currently reads: 

"Except as provided in Section 649.3, when a husband 
or wife dies intestate, or dies testate and by his or her 
Will bequeaths or devises all or a part of his or her in
terest in the community property or quasi-con~unity property 
to the surviving spouse, it passes to the survivor subject 
to the provisions of Sectons 649.2 and 649. L1 , 2-nd no admini
stration is necessary." 

BUT, it should read: 

"Except as prOVided in Section 649.3, when a husband 
or wife dies intestate, leaving corrnnunit

b 
property or quasi

community pro~erty, or dies testate and y his or her will 
bequeaths or evises all or a part of his or her interest in 
the community property or quasi-community property to the 
surviving spouse, it passes to the survivor subject to the 
provisions of Section 649.2 and 649.4, and no administration 
is necessary." 

And so we anticipate many more hours of committee meetings, 
drafting and re-drafting of the above-referenced . 

RJD:cl 

cc: Estate Planning and Probate Section 


