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Hemorandum 85-15 

Subject: Study F-633 - Division of Pensions (Comments on Tentative 
Recommendation) 

Background 

The Commission has circulated for comment its tentative recommend a-

tion relating to division of employee pension benefit plans at dissolu

tion of marriage. A copy of the tentative recommendation is attached to 

this memorandum. The tentative recommendation seeks to do three major 

things: 

(1) Hake clear that the court has discretion to make either an 

immediate disposition of the pension to the employee spouse with off

setting property to the nonemployee spouse or to reserve jurisdiction to 

divide the plan at a later time. Existing law may embody a preference 

for immediate disposition; the tentative recommendation would make the 

law neutral on this point and list illustrative factors the court may 

consider in exercising its discretion. 

(2) Overrule In re ~~rriage of Gillmore, 29 Cal.3d 418, 629 P.2d 1, 

174 Cal. Rptr. 493 (1981). The Gillmore case holds that when a plan is 

vested and mature, upon demand of the nonemployee SpOUSE the court must 

order the employee spouse to pay the share of the nonemployee to the 

nonemployee as if the plan were in pay status, even if the plan is not 

yet in pay status and the employee has no intention to retire. The 

tentative recommendation gives the court discretion in such a situation 

whether to order the employee spouse to pay upon demand or the non em

ployee spouse or to wait until the plan is in pay status. 

(3) Authorize the court to order the pension plan to make payments 

directly to the nonemployee spouse in the reservation of jurisdiction 

situation. This is currently precluded by statutes governing public 

pension plans, but is expressly authorized by federal legislation 

enacted in 1984 for plans governed by ERISA. 

This memorandum will first make some general observations about the 

comments received on the tentative recommendation, followed by an analysis 

of comments on the specific items summarized above. 
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General Comments 

There was substantial interest in this tentative recommendation. 

There were many thoughtful and extensive comments submitted, and although 

many of the comments raised questions or concerns, most felt that improve

ments are needed in this area of the law. 

Three of the commentators approved the recommendation in all of its 

aspects. See the letters of Demetrios Dimitriou and Justice Robert 

Kingsley, attached to Memorandum 85-4 (attorney's fees in family law 

proceedings); see also Exhibit 3 of this memorandum (Henry Angerbauer). 

Justice Kingsley states, "I thoroughly concur. It makes possible an 

intelligent solution of problems which cannot always property be dealt 

with under the present case law." 

One commentator felt that the tentative recommendation would not be 

a particularly useful addition to the law. See Exhibit 5 (Daniel G. 

Gutierrez, M.A.A.A., E.A.). He notes that the tentative recommendation 

offers no meaningful guidance to court, lawyers, witnesses, or parties 

(particularly with respect to the manner of valuing a pension plan), and 

that it is too general and vague. The staff would have to agree that 

this comment is correct; the tentative recommendation only increases 

court discretion and does not offer any standards for exercise of the 

discretion. 

The tentative recommendation does list a number of factors for the 

court to consider in the exercise of its discretion, however. Section 

4800.4(b). Judge Leonard P. Edwards (Exhibit 11) suggests an additional 

factor; "The income of the parties including any child or spousal 

support either may be receiving or paying.'1 He observes that the rela

tionship of support and pension rights is often important to the court 

when it decided pension division questions. The staff would add this 

language. 

There were also a number of technical comments addressed to the 

drafting of the proposal. See,~, Exhibits 1 (Murray Projector, 

F.S.A.--clarification of portions of preliminary part), 4 (Susan E. 

Howie--application to profit sharing and stock option plans), 5 (Daniel 

G. Gutierrez, M.A.A.A., E.A.-- consistency with ERISA procedure), 8 

(Lois L. Blalock--consistency with ERISA procedure), and 9 (Barbara A. 

Di Franza--miscellaneous technical points). The staff will incorporate 

the necessary technical corrections, depending upon the Commission's 

policy decisions in this area. 
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Court Discretion For Immediate Disposition or Reservation of Jurisdiction 

The concept that immediate disposition of the pension (by assigning 

the pension to the employee and awarding offsetting property to the 

nonemployee) should not be favored met with mixed reaction. In addition 

to the general letters of approval of the tentative recommendation, the 

San Mateo County family law judges particularly appreciated making clear 

that the court has discretion. "[I] t has ah'ays baffled me why some 

cases say the preferred method is the cash-out when the reservation of 

jurisdiction method clearly more equitably has both parties sharing the 

risks involved." (Exhibit 3). 

On the other hand, Murray Projector, F.S.A. (Exhibit 1), believes 

there should be a preference in the law for immediate disposition, with 

the burden on the person arguing for reservation of jurisdiction to show 

that reservation is preferable in the particular case. Mr. Projector 

takes the position that reservation simply postpones the difficulties of 

division and increases the "orkload of the lawyers and the parties. He 

does not believe that reservation promotes equal sharing of risks, and 

includes a reprint of an article arguing this point. 

The California Women Lawyers (Exhibit 7) favor present disposition 

because by limiting exercise of the court's discretion, the parties may 

come to settlement more easily, and because present disposition puts an 

end to litigation thereby unburdening both the courts and the parties. 

While the staff believes both these reasons to be good, we must not 

forget that there are other reasons that argue for reservation of juris

diction. Besides the traditional arguments that reservation of juris

diction eliminates many contingencies and thereby makes the evaluation 

of the pension more accurate and certain, and that it makes both parties 

share the risks (arguments that Mr. Projector seeks to refute, above), 

there is the argument that cash-out hurts the nonemployee spouse. 

"[M]any women have traded important interests in their spouses' pensions 

for the ability to stay in the home The amounts involved, even in 

middle-class divorces, can be large. The margin for error) given assump

tions about longevity, salaries, and inflation is great. In most cases, 

both spouses would be better served in the long run with an approach 

that preserves old-age security for each, and separates this issue from 

a search for current liquidity.11 Bruch, The Definition and Division of 

Marital Property in California: Towards Parity and Simplicity, 33 

Hastings L.J. 769, 851-52 (1982). 
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One problem here is that if the employee husband is in poor health, 

the interests of husband and nonemployee wife are diametrically opposed. 

The husband does not wish to buyout his wife's interest in the pension 

because he will be impoverished in exchange for a future right he will 

never realize. The wife does not wish to defer jurisdiction because if 

the husband dies, her interest terminates under one branch of the termi

nable interest rule. The Commission has received repeated letters 

commenting on the need to repeal the terminable interest rule, including 

letters from the State Bar Family Law Section, but has chosen not to act 

in this area. The current tentative recommendation prompted two strong 

unsolicited observations about the need to repeal the terminable interest 

rule. See Exhibits 9 (Barbara A. Di Franza) and 12 (Robert M. Allen). 

Because of the pressure of the terminable interest rule on the present 

disposition/reserved jurisdiction decision, the staff believes the 

Commission cannot act effectively in this area unless both matters are 

addressed. 

Overruling Gillmore 

The reaction was also mixed to overruling Gillmore and allowing 

court discretion as to the time of payment under reservation of juris

diction. In addition to the general letters approving the tentative 

recommendation without specific elaboration, several letters approved 

overruling Gillmore and suggested that the recommendation could go even 

further. Judge Leonard P. Edward (Exhibit 11) suggest that the court be 

given discretion to order payment when the employee is eligible for 

retirement, when the employee actually retires, or II at any other appro

priate time." Robert M. Allen (Exhibit 12) suggests that we "eliminate 

the Court's discretion and require that the pension be vested, matured, 

and in a pay status, at least when applied to early retirement benefits 

(i.e. prior to normal retirement date).l1 

On the other hand, three letters support the Gillmore rule that 

division is required when the employee is eligible to retire, upon 

demand of the nonemployee spouse. Murray Projector, F.S.A. (Exhibit 1) 

believes this recommendation His hard to justify, very, very hard,tr 

without further elaboration. The San Mateo County family law judges 

(Exhibit 3) observe that "Experience suggests that where benefits are 

not yet being paid (because employee spouse is working beyond eligible 

retirement age), the non-employee spouse wants the immediate pay-out 
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even though more might be paid by reserving until the benefits are in 

actual pay status," Of course, what the nonemployee spouse wants and 

what is fair to both spouses doesn't always coincide, 

The California Women Lawyers (Exhibit 7) are strongly opposed to 

overruling Gillmore. They note that to the extent payment of the pen

sion is deferred, the nonemployee spouse runs the risk that the pension 

will never achieve pay status. However, once the employee is eligible 

to retire, and the pension is vested and mature, further deferral would 

require the nonemployee to run an additional unnecessary risk. "We 

believe that the proposed legislation would violate the non-employee 

spouse's due process rights and would constitute a taking of property 

without fair compensation," 

The staff can see both sides of the issue; it is a difficult problem 

to deal with. The Commission's tentative recommendation is not to force 

a resolution one way or the other, but simply to give the court discre

tion to make the fairest decision in light of the facts of the parti

cular case. An alternative approach that would seem to satisfy both 

interests would be to order the pension split and each party could deal 

with his or her share a his or her own. This approach is discussed 

immediately below. 

Ordering Pension Plan to Make Payments Directly to Nonemployee Spouse 

The third major feature of the tentative recommendation was author

ity for the court to order pension payments directly to the nonemployee 

spouse who so elects, at the time the employee spouse is eligible for 

retirement. This approach would seem to be an ideal solution to many of 

the problems involved in dividing pension plans, and is in fact author

ized by the recent ERISA amendments. However, we anticipated the pension 

plans would oppose this approach because of the added administrative 

burdens, but decided to circulate the proposal for comment anyway. 

The results were some"hat surprising to the staff. In addition to 

the general letters of support for the whole approach of the tentative 

recommendation, a number of letters commented favorably on the direct 

payment alternative from some unexpected sources, Murray Projector 

(Exhibit 1), an actuary, and Lois L. Blalock (Exhibit 8), who represents 

collectively bargained private pension plans, both support the proposal. 

The staff believes the basis for this support is that because ERISA now 

authorizes this approach the courts will start to use it, and therefore 
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standard legislation will be helpful. This approach was also supported 

by judge Leonard P. Edwards (Exhibit II), who states that attorneys, 

judges, and litigants need guidance in this area. "Non-employed parties 

will be greatly aided by this provision." We also received a letter 

from Don F. Keene (Exhibit 13) pointing out the impact of Gillmore on 

his personal situation and the advantages of a direct payment scheme by 

the pensions. 

On the other hand, the State Teachers' Retirement System (Exhibit 

6) gave us the expected response. They are concerned about the adminis

trative costs of implementing this proposal, as well as with potential 

problems in computations and possible overpayments. 

But the Public Employee's Retirement System (Exhibit 10) came up 

with what the staff believes is a very creative alternative. They 

propose that the employee's account in the plan be divided and actually 

allocated to the employee and the nonemployee spouse at the time the 

marriage is dissolved. Each will then have their dispute settled and 

can deal with their pension plan as their own, selecting their options 

and making their decisions without impinging on the other. PERS also 

notes that among the advantages of this proposal are that it eliminates 

problems with the terminable interest rule and simplifies survivor 

benefits problems. The PERS staff offers to work with us to develop 

acceptable legislation along these lines. 

A suggestion along the same lines is also made by Barbara A. Di 

Franza (Exhibit 9)--the pension plan should be ordered to segregate the 

nonemployee's interest for accounting and/or management purposes. She 

points out this would simplify tracing the nonemployee's interest and 

would allow the nonemployee to select his or her o"~ investment alterna

tives without being bound by the employee spouse's decisions, in a 

defined contribution plan. 

The staff believes this approach is very promising, particularly 

from a political perspective if sponsored by PERS and accepted by plans 

governed by ERISA. We believe it merits further work; however, the work 

involved would be substantial in order to develop a sound and functional 

scheme. 

Conclusion 

This is an important area of the law in which there are substantial 

problems and there is substantial interest in improvement. The proposals 
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of the Commission generally to liberalize court discretion in making 

decisions in the pension plan area are quite modest, but none of them 

received a consensus in support. The staff believes that some of the 

problems could be worked out if we were to deal with the terminable 

interest rule together with the other pension plan matters. 

The staff is most optimistic about the approach suggested by PERS, 

which may turn out to be both practically and politically feasible. 

However, it is a substantial undertaking and would require a substantial 

amount of staff, if not Commission, time to develop. Given the Commis

sion1s determination to devote full time to redrafting the Probate Code, 

we do not see how we can also do the work required on this matter at the 

same time. 

Seeing no general agreement on the basic approach of the tentative 

recommendation, and no time to attempt to develop a general agreement, 

perhaps further work in this area should be deferred. The staff is 

reluctant to defer this because it is an important problem now and 

interest in it is mobilized now; people are looking to the Commission 

for guidance. But given the lack of consensus, the lack of time, and 

the Commission's priorities, we see no alternative. 

Respectfully submitted, 

Nathaniel Sterling 
Asst. Executive Secretary 
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Memorandum 85-15 

CCtober 16, 1984 

EXHIBIT 1 

MURRAY PROJECTOR. F.SA 
Cons.,ltlng Actuary 
776 Scripps Drtve 

Claremont. California 91711 

Tel: (714) 624· 1076 

Study F-633 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94306 
Att'n: Nathaniel Sterling, 

Assistant Executive Secretary 

Re: Division of Pension 

Dear Mr. Sterling: 

Thanks for your letter of October 5 asking.that I comment on the 
Commission's September 1984 "Tentative Recommendation relating 
to Division of Employee Pension Benefit Plans" (copy enclosed). 

Comment 
NUmber Page Line(s) 

1 1 10 

2 2 1-2 

Recommendation Text and My Comment 

"until retirement." 

I suggest that this phrase be replaced 
with "until retirement or eligibility 
to retire." 

"Neither of these approaches to division 
of pensions is free of practical or 
theoretical problems." 

This statement is true, but the question 
is which approach has greater practical 
or theoretical problems? The reservat~on 
of jurisdiction approach postpones and/or 
repeats the practical or theoretical 
problems faced at the original hearing. 
Reservation of jurisdiction may make it 
easier for the original court, but this 
easement is attained by transferring the 
original difficulties to the court that 
takes over after the period of reservation. 

This is a generalization, of course, 
subject to exceptions. But it still 
should be recognized that reservation 
does not reduce the total workload of 
the courts, and that it does increase 
the total workload of attorneys and 
spouses 



, 
Nathaniel Sterling 
Division of Pension 
October 16, 1984, page 2 

Comment 
Number Page Line(s) 

3 2 9-10 

4 2 10-1:2 

5 2 13-15 

Recommendation Text and My Comment 

"To the extent there is a bias in exist
ing law for present disposition, the bias 
should be negated." 

I suggest that "bias should be replaced 
with "preference" in both instances. 

"The court should be free to exercise 
its discretion to select the manner of 
disposition most suited for the particular 
case. tI 

This discretion is not in conflict with 
continuing the preference for present dis
position. The court should be free to 
exercise its discretion to go against the 
preferred present disposition approach, 
if it believes that there are special 
circumstances warranting the alternate 
disposition by reserved jurisdiction. 
But the burden of proof should belong 
to the party arguing for reserved 
jurisdiction. 

"Where the court reserves jurisdiction to 
divide the pension, existing law requires 
division at the time the pension is 
vested and matured, even if the plan is 
not yet in pay status."(underlining 
added) 

The wording of this statement is not 
precisely correct. The usual interpreta
tion of Gillmore is that it permits the 
nonemployee spouse to receive payment 
before the employee retires, on request, 
but that the nonemployee spouse may 
choose to wait until the employee spouse 
retires before asking for payment. (See 
"Treatment of Retirement Benefits," 
page 299, by Commi ssioners Herbert S. 
Ross and Richard E. Denner, from the 
syllabus for the 1983 Los Angeles Superior 
Court Family Law Symposium.) 



· . 
Nathaniel Sterling 
Division of Pension 
October 16, 1984, page 3 

Comment 
Number Page Line(s) 

6 2 16-19 

Recommendation Text and My Comment 

"In many cases this requirement will 
defeat the purposes of reservation of 
~urisdiction- to impose an equal shar
~ng of risks on the employee and non
employee spouses and to simplify the cal
culation of the community's interest in 
the pension plan." (underlining added) 

This is the most troublesome statement of 
all, subject to the three criticisms. 

1. It seems to assume that reservation 
of jurisdiction requires a later 
award to the non employee spouse only 
in the form of monthly payments, and does 
not allow for an award in a single sum 
as done in a present disposition of a 
nonmatured pension. The usual practice 
is, after the period of reservation has 
expired, to then argue disposition by 
single payment (assuming sufficient 
assets) versus disposition by monthly 
payments. 

2. "To simplify the calculation" may 
be the intention of reservation of juris
diction, but it doesn't work out that 
way. The simplest calculation is 
usually by present disposition. (See 
immediately preceding paragraph and 
Comment #2.) 

3. Reservation of jurisdiction does not 
impose an equal sharing of risks, it only 
appears to do so. But the belief that it 
does do so is pervasive, and needs to be 
identified and corrected. Much of the 
difficulty with the Tentative Recommenda
tion arises from this belief which is 
accepted too often as a statement of fact 
rather than as an assertion of belief. 

Please read the enclosed copy of "A Fair 
Value is a Fair Value." The article 
addresses the cause of the misunderstanding 
about the equal sharing of risks, which 
is a misunderstanding of what actuarial 
present values mean. Since present 
dispositions of defined benefit pension 
interests are founded on actuarial present 
values, a correct understanding of their 
meaning is a necessary condition for 
proper family law revision. 



· . 

Nathaniel Sterling 
Division of Pension 
OCtober 16, 1984, page 4 

Comment 
Number Page Line(s) 

7 2 19-22 

8 2 23-29 

Yours sincerely, 

0; ~trP(;f~t& 
MURRAY PROJECTOR 
MP:ef 

Encl: noted 

CC: David L. Price, Esq. 

Recommendation Text and My Comment 

"Where the court reserves jurisdiction, 
the court should have discretion as to 
the timing of the division, including 
the discretion to defer division until 
the plan is actually in pay status, .• 
(underlining added) 

As I read the underlined portion, the 
intention of the recommendation is to 
overthrow the (unanimous) Gillmore 
decision which now gives the nonemployee 
spouse the right to ask for payment or 
disposition when the employee is eligible 
to retire, without being compelled to 
wait until the employee actually retires. 
If my reading is correct, then this 
recommendation is hard to justify, very, 
very hard. 

"In addition, •.. employee spouse." 

We agree. But maybe the federal Retire
ment Equity Act of 1984 (REA), makes 
California legislation unnecessary. 

820 North Parton Avenue, Suite I 
Santa Ana, CA 92702 

L. Glenn Hardie, Esq. 
1888 Century Park East, Suite 800 
Los Angeles, CA 90067 

Beverly Jean Gassner, Esq. 
337 North Vineyard Avenue, Suite 300 
Ontario, CA 91764 



A FAIR \l;\LUE 
IS A FAIR VAlUE 

Mwny Projector, F.S.A. 

The disposition of a defUled benefit 
pension in I marriage dissolution is. vex· 
atiou. issue. The courU must generally 
choose between Issigrung the pension 
interest to the employee spouse, with 
offsetting community .... ts Iwarded 
to the non-employee spou", or rese,..,.· 
ing jurisdiction and then ordering suil· 
Ible payment in kind to each spouse 
when pension benefits become payable, 

If there are insumcient other .. seU 
avlillble for offsetting the deflJled bene· 
fit pension uset, then the choice is 
easy. But if there Ire .ufficient other 
community usets, and the atlorney. 
plead contrary dispoutioDl, then the 
choice becomes more dirticul!. 

1lIe actuarial presenl value of the 
retirement benefit i. usually available 
fOl determining the amounl of othel 
assets 10 be awarded the non-employee 
spouse in exchange for the employ.e 
lpouse retaining all retirement right •. 
The question facing the court is then 
easy to state: Is it fairer to pay now 0; 
later? Is it fairer to buy-out n01ll based 
on a lingle value in Id .. n" of realiud 
contingencies, or to let uid retliud 
contingencies d,termine Ictual PlY' 
_nts 10 each 'powe' 

Opposina cOWlsel .pend much tim, 
a!Juing the two alternatives. The court 
is allowed discretion in eKlt case, I, 
circumstance. and judgment dietlte. 
Much hu been wrillen lbout the Id· 
ftIIllges and diadnntages of each 
altemllive. 

Despite the extensive discussion of 
this queslion, it is apparent that the 
courts and IUorneys do not a1wlYI 
II1Idel1tand the nit ure of In IctuariaJ 
present valu, Ippraisai or fUlure pen· 
lion payments. The pel\'lSlye lIck of 
undel1landing is to be expected, because 
uplanalion has not been IClldi1y avail· 
able. 

It II nol thearlndorlio" of the present 
ftllII that is now of concern. It is the 
-u.r of the ftlue 10 calculated thaI 
_41 Cltpooure. It II diffICult for cou". 
and attorneys to arrive It the best IOlu
tiona wilen there II disagreement on the 
IIIDIIIin& of the present value. 

There Is frequently In Instinctive or 
wgut" feeling thlt mened jurisdiction 
is "Inherently" fairer, that the actuarial 
present value is a product of imagina
lion unrelated to reality. These views 
Ire symptomati<: of I need to explain 
what an actuarial present value ia, Ind 
what it is not. 

We will concentrate on that meanins. 
rather thar. on the mechanics of present 
value calculations, It is hoped thlt said 
val.... will then retei... I mo re even
handed reception than is presently the 
case, The uneven current treltment II 
evident, with an IppreciIble number of 
exceptions, despite Supreme Court unc
tion of the we ofactuarill present value,: 

I. H~1Ub or TIlUs 
Suppose the community ownsatickel 

to a special coin tossing to be ileld next 
week. One coin will be tossed, If it 
come, up head" the ticket be.,er re· 
ceives S 1,000, If it comes up lid., there 
is I zero payou\. And suppose further 
th.t there is need to appraise this ticket 
as of now, in Idvance of next week', 
coin tossing. 

Most people would agree on SSOO 
IS a fair price for the ticket, This price 
.eems rellonable, even if the supposi
tion is carried to hundreds of tickets for 
hundreds of com tossings in hundreds 
of locations. 

The next Slep is to suppose. review 
of actual outcome, one monlh later, 
Ifter III these heads or tails happenings 
ha.e taken place, and then :0 compare 
the fair price of SSoo per ticket with 
1clual e.ents. How does the fair price 
of S500 compare with th. effeci of each 
toss on each ticket holder~ In some 
rIH~'t th~ f~;r mict' i" 'SOO more than 
the amount .. a1Iud; in tome cases it', 
SSOO lea. 

In no case does the accepted Ip
praised price prove equal to the Ictual 
vallU determined by lubsequent evenll. 
Thus we have I fair price which i. always 
"wrong," when rightne .. Ind wrongness 
are determined by future .venu. 
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AI this poin t, lOme of those who 
ofiljnally Igreed with Ihe S500 appraisal 
become uneuy. A flir price thlt is al· 
wlYs contradicted by future events is 
hard for many to Iccept. For others, 
this Ipparenl conflict presents no diffi· 
culty. Tho Iitler group makes and main· 
bins the distinction betweon a ftl;' WJ/ue 
and pmiicleti outcome. The S500 is I 
fur price; it iJ 11011 prediction of future 
_Is. 

The apparenl paradox is not really I 
paradox. The 'Ileged deficiency ora flir 
price that never matches futuro e.onts is 
KttiaJly , defect in the choice of I cri· 
terion for flime ... When ,ooiewing the 
fairness of Ihe 5500 ticket .. Iualion, 
Ihe subsequent oulcome of head or tail 
is irrelevant. (What u relevanl. of coune, 
is thlt heads will como up about half 
the lime when a large number of coins 
has been lossed.) 

The Inalogy wilh acluarial present 
nlues or defined benefil pension plans 
is oboious. A farr value for an employee 
spouse's pension bene fils is neilher a 
predic\ron of .alu., nor of how long Ihe 
employ.e will live. It is a fair valu. now, 
based upon known probabilili.s of fu· 
ture ev.nls. If presenl values are calcu· 
bled propedy, then fUlure realized val· 
ues will •• ceed fa" values aboul half Ihe 
time. and fall short Ihe other half. 

From the oiewpoi n I 0 f spouses, Ihe 
relationship bel ween laler realizations 
Ind ICluarial pl< •• nl valu •• should be 
dissocialed from whal is .qultable now. 
Laler events, such .. lenglh of Iif., are 
cllance even Is unrelaled 10 need or 
merU. To measure the community inler
est at Irial by Ihe outcome of fortuitous 
evenls, a, is done by reserving jurisdic. 
tion, is again uSlng the wrong crile"on 
loU fair val ue 

1111 ..-.t mue Ipproach deter· 
__ tile ft!ue of. communlty ... 1 .t 
time of trbI. II II the Me now of I 
ticket to • coto tOIling, .nd the ri&ht· 
_ 01 that mue will not be better 
"tennlnecl by wallin. for _nil to 
_old. 
1£ DHlIe MIl Tun-

&blAl tax reaulations pro'lidc for 
cbadbb1e IlfII which have the effect of 
NCIucInt tile clecedenl'l esllte tax. In 
__ , lIIe decadent has urigoed 

• IIfa .... te interest to an Individual. 
Willi • charity u remainderman. How 
!up II the charibblc pft In ouch , 
lituatloal 

Tables are prooided to determine the 
amounl of the charillble sifl for a re
mainder Interest. Suppoat, for example, 
• 6().yelr..,ld widow with I Ufe esllte 
In I SIOO,OOO portfolio. 

The prescribed IlIbles show 10.62226 
life esllll. flctor Ind I 036774 ",main· 
de. interest. (These II< actuarial presenl 
value factors for each S 1.00 of assign.d 
asseu.) For SIOO,OOO the remainder 
value (charitable deduction) i, SIOO,OOO 
times 036774, which is $36,774. 

This $36,774 is the pl<scribed chari· 
IIble deduclion for the estlte withoul 
consideration of Ihe widow's IIclUlll 
longevily. Should she die soon afler 
th. decedent, then the $36,774 deduc· 
1ion wa.s, in retrospect. Uunfljrly low~'; 
the "light" d.duction "should" hive 
been closer 10 $100,000. If she Ii.es 
to 110, th.n the $36,774 was, wilh the 
..,. of hindsight, "unflirly high"; Ind 
lite "righl" d.duction "should" have 
be.n lower. 

In principle, the "'lUlations could 
have provided for k .. pin~ the eslal. 
open, and determining the fair tax 
when the lif •• slile int.r •• t i. termi· 
Riled by the dea th 0 f the widow. It is 
fortunale, however, Ihat the eslate tax 
regulations do not allow the ",served 
juriadiclion option, which would lead 
10 l1li............" ..-. dolly, -.4 
IitlpUon. 

One could ilat many reasom why the 
Immedlale buy..,ul procedure II pr.
ICTibed for charitable remainder tax lit· 
IUltiOf\l, and in other till lituationa III· 
ooIYinI Ufe annuities or life eatatAII. 
WhateYeT the reuons, It II worth notiDg 
that the prescribed _ of ICIuariaI pm
eDI nlues lIacupted by practitionen u 
beIDa fair. TIwore II no caocem that nI· 
ues determined by lalAlr ewnll do DOl 
maid! th_ reaultio& (rom the eartIer 
requlred facton. 

There II 1ft UDde",loctiDl that 1M 
present mue II the prOflC'J mue, lad 
that the fllmea of the publiolwl ,. 
mainder flClon C8IIJIOI be judpd by 
later_II. 
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In. More 7'7YIt T".,.. Com 
It is obvioualy true that in umtn& 

It 1ft .ctuarial pre .. n! mue for • pen • 
lion Income, more is Invohoed than 
merely calcullting the problbility of I 
coin coming up helda or tails. There ue 
me,e contingencies 10 consider, and 
judgment is needed for quantifying 
lhese contingencies. The relUllinl pres
enl nlue ii, neverthe1eu, aimilar In con· 
cept to the SSOO ticket Ippraisal Iftd 
the $36,774 chlrillble deduction. 

Und.rstandina actuarial present m· 
_ Ie.ds 10 the followinB conclusions: 

I. An ,cluari&! preaenl nlue is I 

fair niue, withoul beinl I prediclion 
of future realized value. 

2. Dividing retirement payments u 
received means replacing fair Icluan&! 
present mues with those delermined by 
fortuitOllS II1d chance events, and which 
.1< only partially reb~d to need, merit 
and faim.... . "no( 1'1) . 

3. Assuming sufficienl other asset~ (e/'f I 
llIe courts should ,tale their pref.!~nce ' 
for immediate buy..,ul, which would 
then permit counsel 10 concentnte on 
laues more Ippropriat. for .dversary 
procedurH. 

F ... IULY L ... w NEWS ... ND REVIEW 
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TENTATIVE RECO;L."1ENDATION 

relating .!£ 

DIVISION OF EM.PLOYEE PENSION BENEFIT PLANS 

Under existing law there are two basic approaches to division of a 

community property interest in the pension plan of an employee at disso-

lution of marriage: 

tion of jurisdiction 

the present 
I approach. 

disposition approach and the reserva

In the present disposition approach, a 

~ current valuation is made of the retirement benefits of the parties; 

these benefits are a"arded to the e:nploy"e spouse covered by the bene

fi ts, and the noneLhployee spouse is a"'arded other communi ty property 

assets of equivalent value. In the reservation of jurisdiction 

approach, the court reserves jurisdiction over the parties and pension 

10 plan until retirement, at .>hich time the parties or the court decide how 

the retirement benefits are to be divided. 

These two methods of handling retirement assets are recongized in 
2 

the case law and have been given judicial approval. A trial court has 

broad discretion to select either method. In Phillipson ~ Board of 

IS- Adoinistration,3 the present disposition \,as declared the preferred 

method, but later cases such as N".rriage of Skadea4 appear to negate any 

preference. As a result, some judges prefer the present disposition 

20 

system while others prefer re8erva tion of jurisdiction. Some practi

tioners believe that present disposition still appears to be favored by 
5 existing law. 

1. See Hardie & Sutcliffe, Reserving Jurisdiction: A Potential Trap, 
California La'ryer 33 (July/August 1982). 

2. In re ~larriage of Brown, 15 Cal.3d 838, 544 P.2d 561, 126 Cal. 
Rpt~ 633 (1976). 

3. 3 Cal.3d 32, 89 Cal. Rptr. 61 (1970). 

4. 19 Cal.3d 679, 139 Cal. Rptr. 566 (1977). 

5. See letter to California Law Revision Commission from Family Law 
Section, State Bar of California, dated February 22, 1984 (copy on 
file in Commission office). 

-1-



Neither of these approaches to division of pensions is free of 
6 practical or theoretical problems. The approach that may be preferable 

under the circumstances of one case may not be preferable under the 

circumstances of another. Factors such as the age of the parties and 

3i time until retirement, whether there are other substantial amounts of 

community property that may offset the value of the pension plan, and 

the tax consequences of the different dispositions may dictate the 

appropriate manner of division in each· case. 

To the extent there is a bias in existing law for present disposi

,0 tion, the bias shollid be negated. The court should be free to exercise 

its discretion to select the manner of disposition most suited for the 

particular case. 

Where the court reserves jurisdiction to divide the pension, exist

ing law requires division at the time the pension is vested and matured, 

IJI even if the plan is not yet in pay status. 7 In many cases this require

ment will defeat the purposes of reservation of jurisdiction--to impose 

an equal sharing of risks on the ~"ployee and non employee spouses and to 

simplify the calculation of the community's interest in the pension 

plan. Where the court reserves jurisdiction, the court should have 

~ 0 discretion as to the timinb of the division, including the discretion to 

defer division until the plan is actually in pay status, so that it can 

devise the most appropriate resolution of each caso. 

In addi Uon. the court should have authority to require a properly 

joined plan to make payments direc tly to the nonemployee spouse after 

~5'" the pension is vest"d and mature, based on the a::tount that would be 

payable if the employee spouse had actuaLly retirp.d at that time. This 

will enable the nonemployee spouse to exorcise full control of his or 

her interest without imp"iring the income or othen-rise affecting the 

rights of the employee spouse. 

6. See Sterling. ni'vision of Pension3: Reserved Jurisdiction Approach 
Preferred, 11 Community-rroperty Journal 17 (1984). 

7. In re Marriage of Gillmore, 29 Cal.3d 418, 629 P.Zd 1, 174 Cal. 
Rptr:- 493 (1931). 

-2-
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Memorandum 85-15 EXHIBIT 3 

October 25, 1984 

California Law Review Commission 
4000 Middlefield Road, Suite 0-2 
Palo Alto, California 94303 

Gentlemen: 

Study F-633 

I.. a....J.e.. 
HJl of Justice 

ReJwooJ City, California 94063 

364-5600 

I have recently received your tentative recommendations 
relating to litigation expenses in family law proceed
ings and division of employee penSion benefit plans. 
Discussion with those handling such matters at our 
court results in an affirmatlve recommendation. The 
feeling is that both of these proposals are worthy of 
support. 

Particularly appreciated was the pension proposal with 
the comment that "it has always baffled me why some 
cases say the preferred method is the cash-out when 
the reservation of jurisdiction method clearly more 
equitably has both parties sharing the risks involved". 
It was suggested, however, that the comment on page 2 
might be looked at when it says "in many cases this 
requirement will defeat the purposes of reservation 
of jurisdiction .•. " Experience suggests that where 
benefits are not yet being paid (because employee-
spouse is working beyond eligible retirement ag~, the 
non-employee spouse wants the immediate pay-out even 
though more might be paid by reserving until the benefits 
are in actual pay status. 

I hope the foregoing is helpful. 

Sin rely, (\. I 

1.--.......: ... /,x,r,dt

M. j(NKjlrS 
TMJ:df ~ 



Memorandum 85-15 

November 13, 1984 

EXHIBIT 4 

BURRISS & RICE 
A PROFESSIONAL. COR PO RATiON 

ATTORNEYS AT LAW 

OLD MILL. OFFICE CENTER 

201 S .... N ANTONIO CIRCLE 

SUITE 140 

IIOUNT.aUN VDIlW. CALIlI'OR..Nl.A.. 0"0.0 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303 

Re: Tentative Recommendation 
Division of Employee Pension Benefit Plans 

Gentlemen: 

Study F-633 

I have reviewed your Tentative Recommendation with regard 
to employee pension benefit plans and have one comment. 

The recommendation refers only to an employee benefit pen
sion plan. It is silent on profit sharing plans, and stock 
and savings plans which in many instances are administered 
very much like pension plans in that the employee's rights 
to payments are predicated on years of employment, termina
tion of service, actual retirement, or death. 

The recommended addition to 54800.4 of the Civil Code does 
not address these additional situations, and I believe it 
should. 

j;;UC'£La 
SUSAN E. HOWIE 
Attorney at Law 

SEH:kt 



Memorandum 85-15 Study F-633 , 
EXHIBIT 5 

P1HL GUTI£RRU, G,>\RRETSON &. ROBERTS, INC. 
Actuaries &.. Consultants 

170 State Street. Suite Z60,\ 
Los Altos, CA 94021. 
(415)941-4292 November 21, 1984 

, 
'California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303 

Dear Commission: 

I have read and reviewed the tentative recommendation relating to 
the division of employee pension benefit plans dated September, 1984, 
and would like to provide the following comme"ts. 

My first general impression is that the measure to be added to the 
California Civil Code, as tentatively proposed, is general and vague 
enough so as not to provide any real meaningful guidance to the 
practitioner nor to the judges that are required to render decisions 
wi th respect to the division of such employee pension benefits. It 
does not appear to me that this recommendt!G measure is providing any 
additional guidance nor is it allowing fo~ anything different from 
that which is already being done, 

Specifically, I would also like to make the following comments. 
Section 4800.4(a)(1) stipulq:es to the awgrd of the interest to one 
party on such conditions as it deems proper to effect a substantiRlly 
equal division of the propertY4 Ignoring the relative advar...tages a~d 
disadvantages of presen: division versus reservation of jurisdiction 
this comment seems to radically oversimplify the attempt to affect a 
substantially equal division. As a practicing consulting actuary I 
can attest to the fact that expert actuaries and economists cannot 
agree, with the guidance cur,..e!ltly given, on '''hat the proper value 
should be to "affect a substantially equal division of the prope,..ty". 
If such experts cannot a~ree on a 'falue then i 1; 18 eli fficul t to 
understand how practicing le1fyers and judges can possibly arrive at 
such a value. This could be the reason why some practitioners lead 
toward reservation of jurisdiction. 

Section 4800.4(~)(2) deals with the reservation of jurisdietion to 
divide the interest either when the plan is vested and mature or at 
the time payments or refunds are actually made pursuant to the plan. 
This section again oversimplifies the problem with respect to dividing 
the interest " .... ',.".hen the plan is '.rested and mature ..... '· in that 
there is no guidance given as to the JOanner and amount that payments, 
at that, should be. Again, experts in the field can disagree as to 
the amount of ps~~ents that shou~d be provided at that time and thus 
it becomes difficult for practitioners and judges to render 
appropriate and proper decisions. 



California Law Revision Commission 
November 21, 1984 
Page Two 

Section 4800.4(a)(3) discusses the concept of ordering a plan to 
make payments directly when the plan is vested and ",ature based on the 
amount that would be payable if the employee actually retired when the 
payment is first made. ';'his is consistent wi ~h t'oe concept of the 
recently passed Retirement Equity Act of 1984. There is a significant 
difference here, however, in t'oat the language in the proposed measure 
indicating" ••• the amount tta t would be payable if the employee 
actually retired when payment is first !'lade." could generate payments 
payable to the "alternate payee", as referred to in the Retirement 
Equity Act, that are greater than those allo.ed by such Act. The Act 
specifically stat8E t'oat if pay~e~ts are made to an alternate payee 
prior to the time that the employee actually retires then the amount 
of such payments will be based upon the actuarial e,!11i valent of the 
benefi ts accrued to date, not the amount of benefit that would be 
payable had the employee actually retired at t'oe.t time. The 
difference is that if the employee were to retire then the plan may 
provide for subsidies in the benefj_ t due to early retirement and the 
Retirement Equity Act specifically states that SGch subsidies shall 
not be provided to ac a~tern~:e payee unless and un:il the employee 
spouse actually does retire and begin to receive su~h subsidies. 

It is quite possible that the specific guidance that I, as a 
practicing consulting actuary would like to see is not something that 
should be provided in a proposed measure such as this, but instead 
should come through specific court cases and on this issue I obviously 
defer to you. ~o briefly summarize, however, I dO not feel that the 
proposed measure~ giv8 tiny sig!1.iflC:':tnt guidance, as may be your 
intention, and that there may be significa~t conflicts between the 
proposed measure and current federal le.w. 

DGC:sae 

Respectfully submitted, 

PIHL, GUTIE:lREZ, GARRETSON 
& ROBERT7, INC. 

Ii 
/yU/L-. 

Daniel G. Gutierrez, M.A.A.A., E.A. 

P.S. Please find enclosed an article and two dr~fts of two additional 
articles on subjects related to teese issues. 



STATE OF CALIFORNIA 

SIM'E!F1!CIIERS' Iml'ImlmRJ.' SYSl"Fl' 
P.O. Box l5275-C (916) 386-3766 
Sacramento,CA 95851 

Memorandum 85-15 
lbveJd:ler 21, 1984 

California Law Review Conunission 
4000 Middlefield Road, Suite ~2 
Palo Alto, CA 94303 

EXHIBIT 6 Study F-633 

SUbsection (a) (3) of section 4800.4 of the proposed amendment to the Civil 
Code is not acceptable to the System. This subsection essentially states that 
the System would have to pay a non-member spouse's community property share 
before the member actually retires. 

This would be contrary to the STRS law (Education Code §22000, ~.§.egJ. We 
have no statutory authority to pay a benefit to anyone before the member 
awlies for and actually begins to receive a benefit. 

To do otherwise would create unworkable situations, such as where we would be 
required to begin payment when the member reaches age 55 (earliest retirement 
age) to a non-member spouse. First of all, the allowance is drastically 
reduced at age 55 (30% less than at age 60). This would not be to the benefit 
of either party. secondly, suppose the System began payment to only the non
member spouse and the member died before he/she actually retired. We would be 
required by law to consider the member as having died as an active member, 
qualifying his survivors for benefits. Therefore, we would be required to pay 
double benefits for an unknown length of time if he remarried and/or had mmor 
children. 

OUr plan, like other pension plans, is based upon the concept that benefits 
are payable only when the member applies for said benefits. The holding in ~ 
Marriage Qf Gillmore. 174 cal.Rptr.493 (1981) should be left alone. 

If the tenative recommendation is put into law other questions would arise, 
such as: 1) since the service retirement allowance is based upon the member's 
age at retirement, what age would we use to determine the benefit if the court 
requires Sl'RS to pay before the member retires? 2) What age would we use when 
the member actually retires? 3) Would the member's age and final compensation 
upon which the allowance is based be frozen at the time the spouse demands 
the community property share of the allowance? 

From an actuarial point of view, the System would be required to maintain much 
additional data because the cost of the plan is determined using demograIilics 
on members. Therefore, we would have to maintain additional data on: 

1) dates of all marriages and dissolutions 

2) segregated service for each such period because of multiple marriages 
and dissolutions. 



• 
NOvember 21, 1984 
Page 2 

3) mortality data on spouses which would not be available because there 
is no reason for the System to be notified of the death of a spouse 
who is not receiving payments. 

From an administrative point of view, there would be extra costs to the System 
for the maintenance of the additional data, additional calculations and 
collections of overpayments. 

In summary, we think your tentative recommendation is not a good idea and 
would create numerous problems in the administration of the plan. Please keep 
me advised as to actions you take regarding this matter. 

Sincerely, 

~: 
Staff Counsel 

REM:sgp 
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EXHIBIT 7 
Cynthia Podren 
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Berkeley, CA 94704 
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November 27, 1984 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303 

In re: Tentative recommendation relating to 
division of employee pension benefit 
plans, Study No. F-663 

Ladies and Gentlemen: 

I have had the opportunity to read your proposed legis
lation on the issue of deferred division of employee pen
sion benefit plans. 

While we have no objection to consigning more questions 
for the court's consideration in the exercise of its discre
tion, we feel as a practical matter that more may be said 
for the current policy, or bias as you put it, in existing 
law for present disposition. Our support is grounded in 
several policies. By limiting the court's exercise of dis
cretion, the parties may come to settlement more easily. 
Second, a present disposition serves the policy of a quick 
resolution of pending litigation, which has a result of 
not only unburdening the courts but of unburdening the par
ties. 

Our strongest opposition, however, is based on the 
language in the proposed statute which would give the court 
discretion to defer payment of a retirement plan until even 
after the plan is mature and employee could be receiving 
payments. Any spouse who claims a community share of a 
pension must run the risk, along with the employee spouse, 
that the pension will never be placed in pay status. To 
the extent that the payment of the pension to the non
employee spouse may be deferred beyond the time when the 
pension is mature, however, the proposed legislation asks 
the non-employee spouse to run a risk that he or she should 
not be asked to bear. We believe that the proposed legis
lation would violate the non-employee spouse's due process 
rights and would constitute a taking of property without 
fair compensation. 



,. 
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We note parenthetically that giving the court the authority 
to require a properly joined plan to make payments directly to 
the non-employee spouse after the pension is vested and mature 
may run into preemption problems, considering the scope alloted 
to the ERISA legislation by the courts. 

We appreciate your solicitation of our views on this legis
lation and again would like to register with you at this time 
our opposition to the enactment of proposed § 4800.4 of the 
Civil Code. 

CP:kc 
cc: Theresa Boschert 

~'Y/tu~ 
YNTHIA PODREN 

Vice-Chair, Family Law 
Legislation Committee 
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WASHINGTON. D.C. 

101li0 SEVENTEENTH STREET. N.W. 
WASHINGTON, D.C. 20038 

TELEPHONE (20Z) BS7-030Q 

SAN .JOSE 

33.3 WEST SANTA CLARA STREET 
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TEL.EPHONE (4013) 947-4000 

November 27, 1984 

Mr. Nathaniel Sterling 

Comments on Tentative 
Recommendation Relating 
to Division of Employee 
Pension Benefit Plans 

Assistant Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94306 

Dear Mr. Sterling: 

In response to the request for comments on the 
Commission's Tentative Recommendation relating to the 
division of interest in employee pension benefit plans, 
we note the following. 

The Retirement Equity Act of 1984 (P.L. 98-397) 
amended the Employee Retirement Income Security Act of 
1974 (" ERI SA") (29 U. S. C. § 1001, et seq.) and the 
Internal Revenue Code of 1954 (the "Code") (26 U.S.C.) 
to provide that pension plans, pursuant to a qualified 
domestic relations order as defined under ERISA and the 
Code, may pay directly to a nonemployee spouse his or her 
community property interest in an employee's benefits 
when the employee first becomes eligible to receive 
benefits, regardless of whether the employee actually 
retires at that time ( 2 9 U. S . C. § 1 0 56 (d) (3) (E) ; 
26 U.S.C. §414 (p) (4) (A». In light of this, we propose 
Civil Code section 4800.4 and its Comment be revised 
as follows (underlining reflects changes): 



"4800.4 (a) Except upon written 
agreement of the parties, or on oral stipula
tion of the parties in open court, in a divi
sion of the interest of the community in an 
employee pension benefit plan of a party upon 
dissolution of marriage or legal separation, 
the court in its discretion may do any of 
the following: 

(1) Award the interest to one 
party on such conditions as it deems proper 
to effect a substantially equal division of 
the property. 

(2) Reserve jurisdiction to divide 
the interest either when the employee's 
benefits under the plan are vested and 
mature or at the time payments or refunds 
are actually made under the plan. 

(3) In the case of ~ plan that is 
not governed £y the EmDloyee Retirement Income 
Security Act of 1974 (P.L. 93 406), as amended, 
order the plan, if it has been joined as a 
party to the proceeding, to make payments of 
a party's interest directly to the party when 
the employee's benefits under the plan ~ 
vested and mature, based on the amount that 
would be payable if the employee actually 
retired when payment is first made. 

(4) In the ~ of ~ plan that is 
governed £y the Employee Retirement Income 
Security Act of 1974 (P.L. 93-406), as amended, 
order the plan, if it has been joined as ~ 
party to the proceeding, to make Dayments of 
~ party's interest directly to the party at 
such time, in such manner and in such amounts 
as may be permISSIble under the EffipIOyee 
Retirement Income Security Act of 1974 (P.L. 
93-406), as amended. 

(b) In the exercise of its 
discretion pursuant to this section, the court 
shall consider all matters relevant to the 
time and manner of the division, including 
but not limited to the following: 

-2-



(1) The age of the parties. 

(2) The degree of control of 
the parties over the plan. 

(3) The nature and extent of 
other property of the community. 

(4) The tax consequences of the 
division. 

Comment. Section 4800.4 makes 
clear that the court may select either the 
immediate division or the reservation of 
jurisdiction approach to division of the 
parties' community property interest in an 
employee benefit pension plan, depending on 
the circumstances of the particular case. 
This is consistent with existing case law. 
The court's discretion is subject to an 
agreement of the parties as to the manner 
of division. 

The authority of the court 
in Section 4800.4 to order ~ plan to make 
payments of ~ party's interest directly to 
the party at the time the employee is first 
eligible to receive benefits overrules 
In re Marriage to Gillmore 29 Cal.3d 418, 
629 P.2d 1, 174 Cal. Rptr. 493 (1981) to 
the extent that case reguires the emploYee 
(rather than the plan) to make payment 
directly to ~ party of the party's interest 
prior to retirement of the employee. Once 
the extent of ~ party's interest in ~ 
employee pension benefit plan governed EY 
the Employee Retirement Income Security Act 
of 1974 (P.L. 93-406), as amended, has 
been-determined pursuan~to existing 
community property law, if the court in its 
discretion determines that the party's 
interest is to be satisfied directly from 
the plan, then the court is authorized to 
enter any order that would be ~ gualified 
domestic relations order under Section 206(d) 
of the Employee Retirement Income Security 
Act of 1974, as amended (29 U.S.C. §1056(d» 
and sectIOn 414(p) of the-rnternal Revenue 
Code of 1954, as amend~ (26 U.S.C. §414(p». 
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If you have questions, please feel free to con
tact me or Mr. Charles A. Storke ([415] 983-1371). 

Very truly yours, 

Lois L. Blalock 

, 

i , 
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Memorandum 85-15 Study F-633 

.A .. BAIlA A.. Dl F'RANZA 

KENNETH & ELLNER 
MAIIIIK PDRTMAN 

IIIDNAt-D .. WDlTPHAL 

EXHIBIT 9 

WESTPHAL, ELLNER, DIF"RANZA & PORTMAN 
ATTORNEYS AT LAW 

1666 THE ALAM EDA 

MN ,",O!IiL CALIFORNIA 95126 

November 29, 1984 

CAlifornia Law Revision Commission 
4000 Middlefield Rd., Suite 0-1 
palo Alto, CA 94303 

Re: Tentative recommendation r.elat:~ng t':> division of 
em~loyee pension benetit plans, F-663 dated 9-27-84 

Ladies and Gentl(;lUen: 

104ImI) 297-16QD 

Judge Leonard Edwards was kind ':Dou'::lh to forward a copy of 
the proposed Cal ifor nia eiv il Code Secti.:.n 4800.4 for my 
comments. Judge Edwards knows that I have had a longstanding 
interest in em~loyee benef i·ts in the context of. dissolution of 
marriage. 

I have tried to make my comments in the order of the 
proposed section: 

4800.4. (al: Suggest you change ·open court" to include a 
reference to a stipulation which might be cecoraed by a >1I1orthand 
reporter in a der.o si 1:ion. Also, the word "div is ion U would bette!: 
be changed to "disposicicn or adjudication". The word Rany· might 
better read ·one or more". 

Discussion: Oftentimen a de:po::d tion se~vefJ at. a time wll-er;. 
tlie parties get together 1"oe 5ettlei.ient 3.:ld WC'Ll: .. d be a shame t.o 
prevent them f rem (e.n ~"r lllg :s.r;t (; cr ,,1 st~ pula tioal> on the rc.::crd. 
The cor reet ten. for wt" t .• ;';;)l, rt do",;; Witi, .:> penzion p1..tn or 
other community property ;.D "disposli:i.or·" -- "dl.v~sion" 1s one or 
the alternatives. Finally, t:h~ COllrt: mily pllrsue one of the 
al terna tives f ir13t and then one of tne otter ill tcrna tivcs l".ter 
And therefore should be allowed undel this utat~lt.e to choose more 
thAll one of these items. 

4800.4. (a) (Ii: I would suggest uddir,g a sentence as 
follows: ·When tbe COUJ:t awards the in·terest to one party based 
upon that party's obligation to make payments to the other par1:y, 
which payments are wlsecured by other property, then t.he court 
shall provide ·that the obligee of such payments remains as owner 



of "such pension until all such payments have been made, this for 
the purpose of securing such payments." 

Discussion: Consider the situation where the largest asset 
is a pension plan. Because there are no offsetting assets, 

, employee spouse buys nonemployee spouse's interests in the plan 
via a note payable over several years. Employee spouse then goes 
bankrupt. His pension plan is exempt but his obligation to his 
nonemployee spouse is not. 

4800.4. (a) (2): The word "divide" should be "dispose of". 
The sentence then should be revised as to the last clause after 
the word "or". I would suggest changing that last clause to "or 
at the time payments or refunds could be reasonably requested by 
the employee and made pursuant to the plan". 

In addition, there should be added a sentence such as "In 
the meantime, the court may make any orders I.it;h regard to 
notification, prohibition of payments and changes in status of 
beneficiaries, and other matters as may protect a,nd preserve we 
interest of any of the parties pending complete disposition". 

Discussion: I believe the intent here is to protect the 
employee spouse from the inequities created by the 
line of cases which provide that the pension must be paid out 
although the employee continues to work. Most of this problem 
will be taken care of by the Retirement Equity Act of 1984 which 
is going to allow an exception to ERISA for payments in this 
situation even though the employee continues to work. The 
nonemployee spouse can then roll her interest over to an IRA. 
It would be a shame to open up a situation whereby a 
court would, perhaps in haste when other issues were more 
pressing, loosely order that nonemployee spouse would receive her 
pension interest when ·payments or refunds are actually made 
pursuant to the plan." Although the court is supposed to 
consider "the, degree of control of the parties over the plan" 
under (b) (2), the rapidly drafted order may still allow the 

'employee to delay payment in an unreasonable fashion. 

The protective orders are necessary in order to preserve t~e 
asset pending the payout. 

4800.4. (a) (3): Suggest that after the third reference to 
party that the words ·and his or her successors" be added. 

Discussion: More about that below. 

4800.4. (a) (4) [or added to (3) 1: Pending payments to be 
made out of plan, order that the joined plan segregate the 
nonemployee's,interest for accounting and/or management purposes. 



Discussion: All letter rUlings on the subject have allowed 
the segregation of the account of the nonemployee in defined 
contribution type plans. Where the parties know what the wife's 
interest is in dollars today (the easiest date to calculate it), 
it would be much better to segregate that amount so that 
complicated tracing would not have to be done in the future to 
separate the nonemployee spouse's interest from employee spouse's 
later contributions and interest. Moreover, to the extent 
possible, the nonemployee should be allowed to select her own 
investment alternatives and not continue to be bound by the 
employee's selection of stocks vs. bonds etc. 

4800.4. (b) (4): "Division" should be changed to 
"disposi tion". 

4800.4. (bl (5): Would suggest adding "If no benefits are 
payable to the non-employee's heirs or successors after the 
nonemployees death compensation to the employee for such loss.-

Discussion: If the court wants to give the wife a life 
interest in her own property, conferring the "remainder" on 
husband, then the nonemployee should be compensated with other 
property. [See the discussion of the terminable interest rule 
on pages 43-44 of the materials from the Santa Clara County Bar 
Association's deferred compensation seminar, prepared by the 
undersigned and Donald Parkyn, enclosed.] 

Related legislative reform: I would propose that the 
court consider awarding to the non-employee spouse not only the 
right to have her heirs and successors receive her portion of the 
pension atter her death but the right to receive her portion of 
the pension atter the employees death. It is possible that REA 
has already amended ERISA to allow this for most pensions. [See 
·Payments in any form" p. 27 of Prentice Hall discussion 

"enclosed.] Moreover, this reform could be easily done with 
respect to public pensions in this state. Enclosed is "proposed 
legislation re public pensions; pro1:ectian of non-employee 
spouses receipt of pension". This was prepared back in early 
1982 for OWL (Older Womens Leaguel. The need far such 
legislation persists to the present day. 

Thank you for your anticipated consideration. please call 
upon me if I can be of any further help in this regard. 

/BDF 
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,;"' STATE OF CALIFORNIA 

PUBLIC EMPLOYEES' RETIREMENT SYSTEM 
1416 NINTH STREET, P.O. BOX 1953 
SACRAMENTO. CA 95809 

r.1ophono (916) 445-6861 

Memorandum 85-15 

November :Jl, 1984 

EXHIBIT 10 

Cali fornia Law Revi sion Ccmni ssion 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303 

Re: Tentative RecolTIllendation Relating to 
Division of Employee Pension Benefit Plans 

Study F-633 

Thank yoo for perrlli. tting us to review yoor tentative recolTIllendation relating to 
division of employee pension benefit plans dated September 1984. We are 
partirularly interested in paragraph (3) of yoor proposed Civil Code section 
4800 .4. 

Many of the problems and risks associated with reserving jurisdiction to 
divide the community interest in a retirement plan would be solved or wruld 
not exist if the employee's account in the plan were divided and actually 
allocated to the employee and the ex-spouse when the marriage is dissolved. 
The employee and the ex-spoctse will have the dispute settled and their rights 
determined finally. Each can deal with his or her interest in the plan 
separate from the other, and separate from the other's interest in the plan. 
Thoogh some administrative burden may be placed on the plan by completely 
splitting the employee's interest in the plan, the plan will benefit by not 
being involved in future disputes when time comes for payment. 

We suggest that at dissolution of marriage the plan split the employee's 
accoont according to the parties' respective interests as determined by the 
court or the parties. The ex-spoctse could either take a refund of 
contributions (if it is a contributory plan) or take an allowance when the 
account is vested and rratured (when the employee reaches, or woold have 
reached, mini rum retirement age). The life allwance payable to the ex-spouse 
woold be based on the life of the ex-spoctse rather than the life of the 
employee (the calrulation would be based on actuarial equivalents). 

The plan would treat the employee and the ex-spoctse separately. The ex-spoctse 
woold be entitled to a refund of contributions or a monthly allowance for his 
or her life, and would not be dependent upon the employee's actions for timing 
of receipt or the amoont of the benefit. The employee and the employee's 
survivors and beneficiaries would receive, free of any claim by the ex-spoctse, 
all the benefits he or she is entitled to, based on his or her share of that 
which accrued during the marriage and all that accrued after the dissolution 
of marriage. 



California Law Revision Commission -2- November 30, 1984 

Some of the problems solved by dividing the rights completely, upon dissolution 
of marriage, are: 

,. Termination of paYITEnts to the ex-.spcuse on the earlier death of the 
e~loyee; 

2. Entitlement to the ex-.spcuse's share upon the earlier death of the ex
spouse; 

3. The ex-.spcuse being dependent upon the action of the employee to 
determine when payments begin; 

4. The ex-.spcuse being dependent upon the action of the employee to 
determine the amount and form of the payment (optional election, 
refund); and 

5. Survivor benefits being subject to community property claims of the ex
spouse. 

Division of community property rights in a retireITEnt plan are difficult and 
complex because of the many, and often alternative, benefits payable upon 
different fact situations. The Public Employees' RetireITEnt System would like 
a solution which divides the interest in the plan fairly, and which provides 
certainty as to paYITEnt of benefits. Then the employee and the ex-.spouse can 
plan their lives without further litigation with, or dependence upon, the 
other. 

I and other staff at the Public Employees' RetireITEnt System would be glad to 
discuss with you and your staff the problems we face dividing conmmi ty 
property interests in retireITEnt and death benefits, and suggested solutions. 

Sincerely, 

Q~~ 
ROLAND K. OOWNS 
Manager, Legal Office 

IKB:cl 

cc: Kenneth G. ThOllBson 
Sandra C. Lund 
Gerald Ross Adams 

o 



Memorandum 85-15 
EXHIBIT 11 

Study F-633 

'Ufll!rWr OIourt of t4e ~tatc of OIlllifomm 

CHAMBERS OF 

LEONARC P _ EDWARDS 

JUOGE 

COUNTY OF SANT~_ CLARA 

191 NO. FIRST STRE::::T 

SAN JOSE. CALIFORNIA 95113 

(408) 299-1121 

Nathanial Sterling, Esq. 
California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94303 

December 4, 1984 

RE: Tentative Recommendation relating to 
Division of Employee Pension Benefit Plan 

Dear Mr. Sterling: 

I am writing to you concerning your tentative recommendation 
concerning Division of Employee Pension Benefit Plans. I am a 
Superior Court Judge in Santa Clara County and over the past three 
years have been assignedto our Family Court Division. 

I applaud your efforts. Attorneys, judges, and litigants need 
some guidance in this important area. I support 4800.4(a)(3) which 
would permit the court to order a plan to make direct payments to a 
party of that party's interest when the plan is vested and mature 
based on the amount that would be payable if the employee actually 
retired when payment is first made. Non-employed parties will be 
greatly aided by this provision. 

I suggest some changes be made to give the court broader dis
cretion in the division of these plans. To 4800.4(a)(2) I would 
add the words "or at any other appropriate time." There may be other 
times at which·future division of pension rights could be divided 
such as the sale of a major asset. This language would give the 
court the discretion to designate such an appropriate time. 

I suggest adding another factor to those listed in 4800.4(b). 
"(5) The income of the parties includin~ any child or spousal sup
port either may be receiving or paying.' The relationship of sup-
port and pension rights is often important to the court when it decides 
pension division questions. 

Finally, I want to note that there are more choices to the 
court in pension division decisions than the common notions of 
immediate division and reservation of jurisdication. Immediate 
division is usually thought of as a lump sum approach. However, 



Mr. Sterling 
Page 2 
December 4, 1984 

as Mr. Dan Guiterrez has pointed out in his article, "Shattuck: 
A New Look - A Second Opinion" (enclosed). The innnediate division 
might include perioc.:payments.even of an unvested and unmature plan. 
When this legislation is addressed, I hope that the language selected 
will not exclude this possibility, 

Thank you for your consideration of my connnents. 

Yours very truly, 

b~E.Er~~ 
LPE:hmr 

Enclosure 



Memorandum 85-15 
E..XHIBIT 12 

LAW Orrl CE OF" 

McNAMEE, ALLEN 8: JOHNSON 
ATTORNEYS AT LAW 

SUITE: 5'0 

1625 TH E: ALAM E OA 

SA.. ..... JOSE. CALIFORNIA 9.'5126-2224 

TELEPHONE 1 .... 06) 295-1666 

December 17, 1984 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94303 

Study F -633 

Re: Tentative Recommendation relating to 
Division of Employee Pension Benefit Plan 

To whom it may concern: 

I have read your proposed C.C. § 4800.4 and comment. 
I do not like the Gillmore case to the extent that it al
lows the non-employee spouse to begin collecting his or her 
50% community property share at an early retirement age if 
the employee spouse does not elect to retire early. I do 
not particularly oppose the Gillmore thinking as applied to 
an employee \Vho elects to work beyol'_d normal retirement age. 
The distinction is that early retirement is contemplated by 
~ll to be abnormal or unexpected (ie. that is why they label 
it "early" retirement) while normal retirement is normal or 
expected. [In fact, I question whether it rr.ight be better 
to overrule Gillmore/Steinguist altogether so that the non
employee spouse would not share in the employee spouse's 
pension until the employer spouse actually retiresl. 

Your proposed legislation does not go far enough. It 
does not totally overrule Gillmore, as sug':Jested in your 
comment; rather, it gives the court discretion in subsection 
(2) to reserve jurisdiction until the plan is "vested and 
mature" (ie. early retirement date whether or not employee 
spouse is retired) or at the time payments are actually 
made (ie. overrules Gillmore if elected by Court). I suggest 
that you eliminate the Court's discretion and require that 
the pension be vested, matured, and in a pay status, at least 
when applied to early retirement benefits (ie. prior to normal 
retirement date). 

There is one other related matter that. I believe that the 
proposed legislation should address. I f a po!Usion plan is 
community property, and I agree that it is, then that the non
employee spouse's ownership interest should not be divested by 



California Law Revision Cornnission 
December 17, 1984 
Page Two 

his or her death prior to the emplovee sDons",'s death. It seems 
to me that the non-employee spouse's interest should pass to his 
his or her heirs by descent or inheritance and they should De 
able to continue to receive the non-employee spouse's interest 
until the employee spouse's later death. This would overrule 
Waite v. Waite (1972) 6 Cal 3d 461, 99 Cal Rptr 325. 

Thank you for your anticipated consideration. 

Very truly yours, 

Robert M. Allen 

RMA:bec 



Memorandum 85-15 Study F-633 
EXHIBIT 13 

D:ce:tber 26 { 1984 

Eon. tlel-lton ldlssdl 
California State [enator 
401 lIorth Brand Gculevard 
Glendale, CA 912C3 

D:ar Senator Russell: 

Cnclosed you will find tentative reccnncndations by the California la., Revision 
Ccnnittee rel<:ltill<] to division of a,opley,'e ilCnsion bendit plans. I,:mel others 
in r.1'] si tua tion, as ! will describe bclc~l, stroll] 1 j' unit! your full sllp::ort of 
these rE,ca:I~.elldations. en F"(JC~ 4 of the attaci"nmt, )lOU \,£11 find r('fer~nce to 
the Gillr.lOrc Case r-,'i1ich set tJ1C stage for r(.~quirirYJ e.r.l~la./ce s'[X)uses such as 
myself to personally Fay retirc;nent ber.etits to dIl ex-none-ployee SfOll5e up:m 
d<r..and w'hen that ceticercent is vested and roatun."l. 

In this case, althOiX]h I arc. elisible to retire, I Jo not colan to do so for 
seven ycars, during Ylbich ti-::e ny retircr~'nt \~1ill increu5e to tJ-'.c point ~lhere 
retirer.leIlt oeca:-c:s a finzU1cial reality. In tr'-c int~rir:, r (!";1 rcC]Uired to pay 
with personal funds retircncnt :'«."lj'!~i2fltS to ny e:":s:!,.-.o113e.. r'l."Dr~.:rl~.l and rlOrally, 
these retircrJent [.ayr.'!CI1ts s2'lould 00 ~Ja.id 0,/ the rt~tircr:cnt sy:.;tcn in accordance 
wi th r:r.l cxsPJu:ae' s caTrr:\uni ty int(:t'est~ in tlC fiJnd. 'TI 1~ t:ractic~l n.:sul t 0: 

the Gillr.tOrc Cise with the prc!:x!Dt. HP1..'-OtCCtL0" 1~siticn Qt the rctire::1ent Syste:l 
under current lu;v' literall~/ rcsul ts it: a Dl~d:nail .GitLEition rc~uil:'irirJ C'lat .l. 

l".1i:lkc personal payr1Cl1ts to satisfy her rctircr:cnt interests or take an early 
retirer.lCnt nyself at considerabJ." lo",s of final c2ticc£<=nt inca~. 

He r.ave, in the present law 0.11'-1 in tbt? Gil1rore G.."lse, a very inc<;uitilble, unfair, 
arxl inroral oasis for distribution of r-ctirc.lcnt funds. Y'.Jl1r St~~)l.'Grt and 
influence are required to rectify t~'0 rrcblc:,. You c:m e':r':Cct ol'[-csition, of 
course, tra.l tJ1C [os J\ngelcs County l~etir(;'J.!ent systeu (and others) since it 
has already inJicated its intent to 0F0'~x, ti:is Iml revision; hu..ever, I hOFe 
~u do a[l,reciate the fact tl:at its opr.o!:;i tion is Cf'.C rrcx!!cc:ted en qrour'\(ls 
that force fie [:ec50nal1'1 and oth:=rs in PI circunstance to !3uhsiuize the l-etin:.
rent systen' s obligations. 

On::cas 

Ene. 

cc: Ibn. !larian La fbllette 
California Staw ~;~ej]bly\.UI1i'ln 

Sincerely, 

!);)n F. Keene 
7314 VerdU<Jo 
Tujunga, CA 

Crestline Dl:ive 
91042 

1,>r. ll<"lti'anial SterliIl<J 
f~sistant rxccutive Secretary 
California lal,; :-cvision O:::IlLlissioll 
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STATE OF CALIFORNIA 

CAL I FOR N I A L A VI 

REVISION COM MIS S ION 

TENTA TIVE RrCO~!V"::;[)ATlON 

relating to 

DIVISION OF UlPLOYEE PENSION BEXEFIT PLANS 

Septel'llJer 1984 

Important Note: This tentative recommendation is being distributed 
so that -interestPd-persons will be. advised of the Co;.tmission t s tentative 
conclusions and can make their vie~':3 kno..;m to the Co:-n-r..is.sion. Any 
com.ments sent to t110Q Comr.~ission ~·;il!. be con~idered T~;hen the Commissior. 
determines lI.t1.at reCOillltlendatiun, if any, it \·.'ill make to tile California 
Legisla ture. It is just as important to advise t:he Commission that you 
approve the tentative reco~nlenJation as it is to advise the Commission 
that you object to the tentative recommendation or that you believe that 
i.t needs to be revised. Cm:HE:rrS m; THIS TEliTAT JVE RECmmENDATlON 
SHOULD BE SENT TO TI:E COWnSSlON NOT U,TJ'R THAN NOVEl-lBER 30, 1984. 

The Commi.ssion often substantially revises tentative recommenda
tions as a result of the comments it receives. Heuce t this tentative 
recommendation is not necessarily the recommendation the Commission will 
submit to the Legislature. 

CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Suite D-2 

Palo Alto, CA 94303 
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UF-663 9/27/84 

TENTATIVE RECOHHENDATlON 

relating ~ 

DIVIS 10K OF EHPLOYEE PE~SION BENEFIT PLA~S 

Under existing law there are two basic approaches to division of a 

communi ty property interest in the pension plan of an employee at disso-

lution of marriage: 

tion of jurisdiction 

the present 
1 approach. 

disposition approach and the reserva

In the present disposition approach, a 

current valuation is made of the retirement benefits of the parties; 

these benefits are awarded to the employee spouse covered by the bene

fits, and the non employee spouse is awarded other community property 

assets of equi\'alent value. In the reservatiort of jurisdiction 

approach, the court reserves jurisdiction over the parties and pension 

plan until retirement, at "'hich time the parties or the court decide how 

the retirement benefits are to be divided. 

These two methods of handling retirement assets are recongized in 
2 the ease lal;,' and have been given judicial approval. A trial court has 

broad discretion to select either method. In Phillipson ~ Board of 

Administration,3 the present disposi Hon was declared the preferred 

method, but later cases such as l-larriat\e ~ Skaden4 appear to negate any 

preference. As a result, some judges prefer the present disposition 

system 'mile others prefer reservation of jurisdiction. Some practi

tioners believe that preseat disposition still appears to be favored by 
5 existing law. 

1. See Hardie & Sutcliffe, Reserving Jurisdiction: A Potential Trap, 
California Lawyer 33 (July/August 1982). 

2. In re Harriage of Brown, 15 Cal.3d 838, 544 P.2d 561, 126 Cal. 
Rptr.- 633 (1976). 

3. 3 Cal.3d 32, 89 Cal. Rptr. 61 (1970). 

4. 19 Cal.3d 679, 139 Cal. Rptr. 566 (1977). 

5. See letter to California Law Revision Commission from Family Law 
Section, State Bar of California, dated February 22, 1984 (copy on 
file in Commission office). 
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Neither of these approaches to division of pensions is free of 
6 

practical or theoretical problems. The approach that may be preferable 

under the circumstances of one case may not be preferable under the 

circumstances of another. Factors such as the age of the parties and 

time until retirement, whether there are other substantial amounts of 

community property that may offset the value of the pension plan, and 

the tax consequences of the different dispositions may dictate the 

appropriate manner of division in each· case. 

To the extent there is a bias in existing law for present disposi

tion, the bias should be nega ted. The court should be free to exereise 

its discretion to select the ~,nnQr of disposition most suited for the 

particular case. 

lI'here the court reserves jurisdiction to divide the pension, exist

ing law requires division at the time the pension is vested and matured, 

even if the plan is not yet in pay status. 7 In many c<'ses this require

lllent will defeat the purposes of reservation of jurisdiction---to impose 

an equal sharing of risks on the employee and nonemployee spouses and to 

simplify the calculation of the community r s interest in the pension 

plall. Where the court reserves jurisdiction, the court should have 

discretion as to the timing of the division, including the discretion to 

defer division until the plan is actually in pay status, so that it can 

devise the most appropriate resolution of each case. 

In addition, the court should have nuthority to require a properly 

joined plan to make payments directly to the llonemployee spouse after 

the pension is vested and mature, based on the amount that would be 

payable if the e:uployee spouse had actually retired at that time. This 

will enable the nonemployee spouse to exercise full control of his or 

her interest wi thout impa i.ring the income or otherwise a£fectillg the 

rights of the employee spouse. 

6. See Sterling J Division of Pensions: Reserved Jurisdiction Approach 
Preferred, 11 Community-rroperty Journal 17 (1984). 

7. In re Marriage of Gillmore, 29 Cal.3d 418, 629 P.2d 1, 174 Cal. 
Rptr. 493 (1981). 
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The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to add Section 4800.4 to the Civil Code, relating to marital 

property. 

The people of the ltate ~ California do enact as follows: 

406/200 

Civil Code § 4800.4 (added). DivisIon of employee pension benefit plan 

SECTION 1. Section 4800.4 is added to the Civil Code, to read: 

4800.4. (a) Except upon written agree:nent of the parties, or on 

oral stiputation of the parties in open court, in a division of the 

interest of the comnunity in an c'oployce pension benefit plan of a party 

upon dissolution of marriage or legal separation, the court in its 

discretion may do any of the folloFing: 

(1) Award the interest to one party ot! such conditions as it deems 

proper to effect a substantially equal division of the property. 

(2) Reserve jurisdiction to divide the interest either ,men the 

plan is vested and mature or at the tine p"ymcnts or refunds are "ctually 

made pursuant to the plan. 

(3) Order a plan that has been joined as a p:lrty to the proceeding 

to make payments of a party's interest directly to the party "nen the 

plan is vested and mature, based on the amount that "'QuId be payable if 

the employee actually retired when payment is firs t made. 

(b) In the exercise of its di se re Han pu rsuan t to this section the 

court shall cortsider all matters relev"nt to the time and manner of the 

division, including but not lilaited to the follo\oJing: 

(1) The age of the parties. 

(2) The degree of control of the parties over the plan. 

(3) The nature and extent of other property of the community. 

(4) The tax consequences of the division. 

Comment. Section 4800.4 makes clear that the court may select 
either the immediate division or the reservation of jurisdiction approach 
to division of an employee benefit pension plan, depending on the circum-
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stances of the particular case. This is consistent with existing case 
law. The court's discretion is subject to an agreement of the parties 
as to the manner of division. 

The authority of the court in Section 4800.4 to order the plan 
divided when payments are actually made under the plan overrules In re 
Marriage.£!. Gillmore, 29 Cal.3d 418, 629 P.2d 1, 174 Cal. Rptr. 493-
(1981) (interest of cornounity in plan TIust be divided upon demand of 
nonemployee spouse when plan is vested and matured, whether or not plan 
is in pay status). In addition, Section 4800.4 grants the court authority 
to order payments directly by the plan to the nonernployee.spouse, based 
on the amount that would be payable if the employee spouse retired at 
that time. 

TIle 
4363.3. 
4363.2. 
11351. 

term "employee pensiotl benefit plan" is defined in Section 
For provisions on joinder of a plan, see Sections 4363.1 and 
On enf 0 rceabili ty 0 f an orde raga ins t the plan, see Sec tion 
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