
9/7/84 

Third Supplement to Memorandum 84-68 

Subject: Topics and Priorities for 1985 (Uniform Simplification of 
Land Transfers) 

Attached as Exhibit 1 is a letter received from the California 

Credit Union League. The letter suggests that the Law Revision Commission 

study the Uniform Simplification of Land Transfers Act with a view to 

recommending its adoption in California. Attached as Exhibit 2 is 

background material that will indicate the content of the Uniform Act. 

One major study that the Commission has determined to actively 

consider when time permits is the study of revision of real and personal 

property law. This area of the law has its source in ancient times and 

existing rules may not be appropriate for modern times. See, for example, 

the recent California Supreme Court case attached as Exhibit 4 where 

some members of the court point out the need for legislative reform of 

an existing rule. 

At its October 1979 meeting, the Commission considered the background 

study on this topic. Attached as Exhibit 3 is an extract from the 

Commission's Minutes for the October 1979 meeting. This extract contains 

the substance of the consultant's summary of the background study and 

other background information. You will note that the consultant suggests 

that the Commission "consider the adoption of the Uniform Simplification 

of Land Transfers Act which deals with many of the problems referred 

to." The Commission determined at the October 1979 meeting that this 

major study should be placed on the meeting agenda when time permits 

after the work on the enforcement of judgments statute was completed. 

However, thereafter, the Legislature directed the Commission to study 

the California Probate Code; and, in response to that directive, the 

Commission has given that topic priority. Nevertheless, although the 

real and personal property law study has been given a low priority, the 

Commission has made a number of recommendations relating to various 

aspects of the real and personal property law study, the most important 

of which concerned marketable title provisions. 

The staff believes that only one major topic can be given priority 

at a time. We have been giving the probate law study priority. And, 

because of the magnitude of that study, we must select from the various 
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aspects of the study which ones will be given priority. We can hardly 

undertake to give another major study priority unless we are willing to 

give the Probate Code study less priority. The staff believes that the 

Commission's decision in October 1979--that real and personal property 

law is an impoortant area that deserves study--was sound, but we do not 

believe that the Commission should give it priority over the probate law 

study. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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beneficial than the piecemeal amend~ent of California statutes. 
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CALIFORNIA LEGISL~TURE-19&J.-84 REGUUR SESSIO:-; 

ASSEMBLY BILL No. 3652 

Introduced by A$sembly Member Calderon 

February 17, 1984 

-0 - - --- _-=== 

An act to add Section 2900 to the Ci vii Code, relating to real 
property. 

LEGISLATIVE COUNSEl.-S DIGEST 

AB 36..'>2, as introduced, Calderon. Real property: 
encu111brances. 

Existing Jaw does not provide that a deed of trust or a 
mOTtgage or other instrument creating a lien on real properly 
shall secure future advances made under the terms of those 
instruments, and does not provide that any such advances 
5h8.11 have the same priority as the initial indebtedness 
secured by the deed of trust or mortgage or other instrument 

This bill would so provide. 
Vote: majority. Appropriation: no_ Fiscal committce: no. 

State-mandated local program: no. 

The people of the State of California do enact as f()11()lf~~: 

1 SECTION 1. Section 29[)Q is added to the Civil Code, 
2 to read: 
3 2900. Any mortgage, deed of trust, or other 
4 instrument creating a lien on Teal property shall secure 
5 the indebtedness for which the mortgage, deed of trust, 
6 or other instrument was given and shall also secure future 
7 advances, whether optional or obligatory, provided that 
8 such advance or advances do not exceed a maximum 
9 principal amount which shall be set forth in the 

10 mortgage, deed of trust, or other instrument, plus 
11 interest thereon, and any disbursements made for the 
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1 payment of taxes, assessments, or insurance, plus interest 
2 thereon. 
3 Such future advance or advances shall have the same 
4 priority as the initial indebtedness secured by the 
5 mortgage, deed of trust, or other instrument as 
6 determined by the date of recording. 
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EXHIBIT 2 

UNIFORM SIMPLIFICATION OF LAND TRANSFERS ACT 

Prefatory Note 
This Act deals with conveyancing, recording, priorities, limitations, 

construction (mechanics') and other lie nil, and public land records. 
In each of these areas it provides comprehensive provisions designed 
to unify and modernize the law. The purposes of the Act include the 
furtherance of the security and certainty of land titles, the reduction 
of the costs of land transfers, the balancing of the interests of all 
parties in the construction lien area, and the creation of a more effi
cient system of public land records. 

Article 1 of the Act contains definitions and general provisions ap
plicable throughout the act. A number of these definitions and pro
visions derive from the Uniform Land Transactions Act. 

Article 2 deals with conveyancing and recording. It states the requi
sites of a valid conveyance. It gives in specific detail the require
ments for documents to be recorded in the public land records. Pro
vision is made fol' the recording of master forms and memoranda of 
leases_ 

Article 3 covers priorities, marketable record title, and extinguish
ment of claims. The priority section details the effects of knowledge, 
recording, and of the information provided in and accompanying the 
document to be recorded. The marketable record title provisions pro
vide for the shortening of the necessary period of retrospective title 
search. The curative and limitations sections give the periods within 
which various title defects must be asserted. 

Article 4 provides for the recording of statutory liens and pending 
judicial proceedings. 

Article 5 is a comprehensive treatment of construction liens (me· 
ebanics' and materialmen's Hens). 

Article 6 governs the maintenance of public land records. 
Article 7 contains transitional and repealer provisions. 

The Act incorporates principles and provisions derived from many 
different sources. Particularly influential has been the model legis
lation prepared by Professor Lewis M. Simes and Clarence B. Taylor 
for the Section of Real Property Probate and Trust Law of the 
American Bar Association and for the University of Michigan Law 

School (see L. M. Simes and C. B. Taylor, The Improvement of Con
veyancing by Legislation, Ann Arbor: University of Michigan Law 
School, 1960). Important ideas for the article on construction liens 
derive from Florida legislation. 
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The high cost of real estate transfers has been seen by many ana
lysts in recent years as being a substantial cause of the pricing of 
housing out of the reach of a large segment of the American public 
and of discouraging new investment in construction. This Act em
bodies a number of reforms designed to limit these costs. The re
quired period of title search has been shortened through the adoption 
of marketahle record title provisions similar to those which have proved 
successful in over a dozen states. The scope of the search has been 
further reduced by almost entirely eliminating interests other than 
those stated on the official record or those of which a purchaser has 
actual knowledge. Wasteful formalities have been made unnecessary. 

Considerable attention is paid to the mechanics of the recording 
system and to the division of functions among the various participants 
in the process. Persons presenting documents for recording are re
quired to give detailed information to enable the recording officer to 
index the documents correctly. The recording officer is given discre
tion in the development of systems for modernization and automation 
of recording operations and is given the responsibility for moving 
toward a system of at least limited geographic indexing. At the same 
time, in anticipation of the eventual computerization of the recording 
system, the recording office is relieved of all responsibility for making 
conclusions about the legal effects of documents submitted for rerord
ing. The office of gtate recorder is created to allow for coordination 
and sharing of experience in the modernization of recording practices. 

The article on construction liens seeks to strike a fair balance be
tween the interests of owners, lenders. building contractors, and sub
contractors. It puts construction liens on the public land records at 
as early as possible a date. Buyers and owners of residential real es
tate, who are likely to be unsophisticated about construction liens, are 
given special protection. 

Work on the Uniform Simplification of Land Transfers Act began 
as a part of the larger project of modernization and unification of land 
legiglation that resulted in the approval of the Uniform Land Trans
actions Act by the National Conference of Commissioners on Uniform 
State Laws at the annual meeting in 1975. The history of that work 
and the names of the participants in it are given in the prefatory note 
to that Act. At the 1975 meeting the Special Committee on the Uni
form Simplification of Land Transfers Act was created. 

After the promulgation of the Act in 1976, a committee of the Real 
Property Division of the Section of Real Property, Probate and Trust 
Law of the American Bar Association was appointed to study it. As 
a result of discussions between that committee and representatives 

of the National Conference, a number of amendments to the Act were 
approved by the National Conference in 1977. 

The members ofthe ABA committee were: 

James M. Pedowitz 
New York, New York 

Morton P. Fisher, Jr. 
Baltimore, Maryland 

Robert T. Haines 
Chicago, Illinois 

Anthony B. Kuklin 
New York, New York 
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Sec. 

Article 1 

GENERAL PROVISIONS 

PART 1 

SHORT TITLE, CONSTRUCTION, APPLICATION, 
AND SUBJECf ~tATTER OF THE ACf 

1-101. [Short Title.) 
1-102. [Purposes; Rules of Construction.) 
1-103. [Supplementary General Principles of Law Applicable.) 
1-104. [Construction Against Implied RepeaL) 
1-105. [Severability.) 

PART 2 

GENERAL DEFINITIO:.IS 

1-201. [General Definitions.) 
1-202. [Notice; Knowledge; Giving Notice; Receipt of Notice.) 

PART 3 

GENERAL PROVISIO:.IS 

1--1l01. [Obligation of Good Faith.] 

Article 2 

CONVEYANCING AND RECORDING 

PART 1 

SCOPE AND DEFINITIONS 

2-101. [Scope.] 
2-102. [Definitions.] 
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See. 
3-201 
2-202. 
3-203. 
3-204. 

3-205. 

3-301. 
3-302. 
3-303. 
2-304. 
2-305. 
2-306. 
3-307. 
2-308. 
2-309. 
2-310. 
2-311. 
3-312. 

PART 2 

CONVEYANCING 

[Formal Requisites of Conveyance.] 
[Delivery.] 
[Transfer to Organization or Officer.] 
[Conveyance in Which Grantor is also Grantee; Reservation 

or Exception.] 
[Sale of Real Estate Affected with Future Interes!.] 

PART 3 

RECORDING 
[Formal Requisites for Recording.] 
[Indexing Information and Consequences of Information.] 
[Separate Indexing Instructions.) 
[Effect of Indexing Information.] 
[Evidentiary Effect of Recorded Signed Document.] 
[Certified Copy of Record.] 
[Affidavits.) 
[Notice of Intent to Preserve Interes!.] 
[Incorporation of Master Form.] 
[Memorandum of Lease.) 
[Reference by Record Location.) 
[Reference to Legal Description.) 

Article 3 

PRIORITIES, MARKETABLE RECORD TITLE, AND 
EXTINGUSIDIENT OF CLAmIS 

3-101. 
3-102. 

3-201. 
3-202. 
3-203. 
3-204. 
3-205. 
3-206. 

3-207. 
3-208. 

PART 1 

SCOPE AND DEFINITIONS 

[Scope.] 
[Definitions.] 

PART 2 

PRIORITY OF CLAIMS 

[Effect of Com·eyance.) 
[Title Acquired by Purchaser for Value Who Has Recorded.] 
[Additional Rules Concerning Priorities.] 
[Claims Relating Back to Time Before Recording.) 
[Effect of Knowledge.] 
[Lapse of Effect of Recording Option or Contract for Con

'veyance.) 
[Effect of Indefinite Reference in Recorded Instrument.] 
[Effect of Restrictions on Power of Disposition.] 



&.c. 

3-209. [Priority of Advances Under a Recorded Security Interest.] 
3-210. ·[General Liens.] 
3-211. [Priority of Specific Liens.] 
3-212. [Real Estate and Other Tax Liens.] 
3-213. [Writs, Orders, and Pending Judicial Proceedings Affecting 

Real Estate.] 
3-214. [Priority of Judgment Lien.] 

PART 3 

MARKET ABLE RECORD TITLE 

3-301. [Definitions.] 
3~02. [Marketable Record Title.] 
~03. [Matters to Which Marketable Record Title is Subject.] 
3-304. [Interests Extinguished by lI{arketable Record Title.] 
~05. [Effect Upon Marketable Record Title of Recording Notice 

of Intent to Preserve an Interest.] 
3-306. Interests Not Barred by Part.] 
3-307. [Effect of Contractual Liability as to Interests Antedating 

Root of Title.] 
3-308. [Limitations of Actions.] 
3-309. (Abandonment in Fact.] 

'PART 4 

CURATIVE PROVISIONS AND LIMITATIONS 

3-401. [Minor Defects Cured by One Year Lapse.] 
3-402. [Three Year Period of Limitation on Certain Proceedings.] 
3-403. [Accrual of Claim.] 
3-404. [Periods of Limitation on Proceedings to Recover or Obtain 

Possession.] 
3-405. [Extent of Adverse Possession.] 
3-406. [Evidence of Adverse Possession.] 
3-407. [Tolling of Period During Disabilities.] 
3-408. [Expiration of Recorded Security Interests: Ten Years Af

ter Maturity; Extension.] 
3-409. [Extinguishing Possibility of Reverter and Right of Entry 

for Condition Broken.] 
3-410. [Extinguishment of Claims by Limitations.] 
3-411. [Effect Upon Statute of Limitations.] 

Article 4 

lJENS AND ENCUMBRANCES 

PART 1 

SCOPE AND DEFINITIONS 
4-101. [Scope and Applicability of Act to Liens and Encumbrances.] 
4-102. [Definitions.] 
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Sec. 

4-201. 
4-202. 
4-203. 
4-204. 

4-301. 
4-302. 
4-303. 
4-304. 
4-305. 
4-306. 

5-101. 
5-102. 
5-103. 
5-104. 
5-105. 
5-106. 
5-107. 

5-201. 

5-202. 
5-203. 
5-204. 
5-205. 
5-206. 
5-207. 

PART 2 

LIENS 

[Proceedings in Aid of Establishing Specific Lien.] 
[Changing General Lien into Specific Lien.) 
[Discharge of Invalid Lien.) 
[Federal Tax and Judgment Liens.] 

PART 3 

NOTICE OF PENDING PROCEEDINGS 

[Rights of Purchasers Against Pending Proceedings.] 
[Recording of Xotice of Pending Proceedings.] 
[Effect of Amendment of Pleadings.] 
[Form and Contents of Notice.) 
[Voluntary and Involuntary Cancellation.] 
[Security for Cancellation or Noncancellation.) 

Article 5 

CONSTRUCTIOX LIEXS 

PART 1 

GENERAL PROVISIONS 

[Scope.) 
[Definitions.) 
[Other Definitions.) 
[Presumptions of Agency as to Contracting Owner.) 
[Protected Party, Residential Real Estate.) 
[Person Related To.) 
[Real Estate Improvement Contract.) 

PART 2 

EXISTENCE, PRIORITY; BONDS; WAIVER 

[Existence of Construction Lien; References to Sections on 
Amount, Priority; and Enforcement.] 

[Governmental Real Estate; XO Lien.) 
[Real Estate Subject to Construction Lien.) 
[Limitation of Lien for :lIaterials Supplied.] 
[Notice of Lien Liability.) 
[Amount of Lien.) 
[Attachment of Lien; Recording Required.) 



Sec. 

5-208. 
5-209. 

5-210. 
5-211. 
5-212. 
5-213. 

5-214. 

5-301. 
5-302. 
5-303. 
5-304. 
5-305. 
5-306. 
5-307. 

5-308. 
5--309. 
5--310. 

[Priority Among Lien Claimants.] 
[Priority of Construction Liens as Against Claims Other 

than Construction Lien Claims.] 
[Duration of Lien; Statute of Limitations.] 
[Surety Bond; K 0 Lien Attaches.] 
[Substitution of Collateral; Release of Lien.] 
[Obligation of Claimant to Furnish Information to Other 

Lien Claimant.] 
[Waivers of Claimant's Rights.] 

PART 3 

RECORDING 

[Notice of Commencement; Recording.] 
[Termination of Notice of Commencement.] 
[Recording Lien.] 
[Amendment or Continuation of Lien.] 
[Recording Assignment of Lien.] 
[Recording Notice of Surety Bond.] 
[Recording Certificate of Clerk of Court Showing Surety 

Deposit.] 
[Recording Concerning Judicial Proceedings.] 
[Owner's Statement of Apportionment.] 
[Discharge of Lien.] 

PART 4 

ENFORCEMENT OF LIEN 

5-401. [Proceeding to Enforce Lien.] 
5-402. [Recording of Notice of Termination Before Abandonment 

or Completion.] 
5-403. [Remedies for Wrongful Conduct.] 

Article 6 

LAND RECORDS 

PART 1 

SCOPE AND DEFINITIONS 

6-101. [Scope.] 
6-102. [Definitions.] 
6-103. [Other Definitions.] 



PART 2 

THE RECORDING OFFICER 
Sec. 
6-201. [Duty to Maintain Public Land Records.] 
6-202. [Illethod of Recording and Indexing.] 
6-203. [Duty to Record.] 
6-204. [Recording.] 
6-205. [Duty to Index.] 
6-206. [Recording Officer's Maps.] 
6-207. [Geographic Index.] 
6-208. [General Lien and Other Indexes.] 
6-209. [Fees of Recording Officer.] 
6-210. [Action to Compel Recording and Indexing.] 
6-211. [Liability for Breach of Recording Duty.] 

PART 3 

STATE RECORDING OFFICER 

6-301. [State Recording Officer.] 
6--302. [Powers and Duties of State Recording Officer.] 

Article 7 

EFFECTIVE DATE AND REPEALER 

7-101. [Time of Taking Effect, Provisions for Transition.] 
7-102. [Delay in Geographic Indexing.] 
7-103. [Repeal.] 

ARTICLE 1 

GENERAL PROVISIONS 

PART 1 

SHORT TITLE, CONSTRUCTION, APPLICATION, AND 
SUBJECT l\lATTER OF THE ACT 

Section 1-101. [Short Title] 
This Act shall be known and may be cited as the Uniform 

Simplification of Land Transfers Act. 

Comment 
The separate articles of this Act tion has been omitted as unneces

may be cited by their titles. Spe- sary. 
cific authorization for such efta-
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EXTRACT FROM MDlUTES OF OCTOBER 26. 1979 MEE'l'IOO 

STUDY H-300 - REVISION OF REAL AND PERSONAL PROPERTY LAW 

Summary of Background Study 

Professor James L. Blawie, the Commission's consultant on this 

topic, prepared a background study which had been distributed to members· 

of the Commission and others prior to the meeting. At the meeting, 

Profescor Blawie summarized his study. The following is the substance 

of his summary. 

The Commission hired me to take a look at the law of titles 
and conveyancing in California--that's that deadly future interest 
and property stuff you may remember from law school. There has 
been qui te a movement in the states in the last few years in the 
direction of clearing up and simplifying that area of the law. The 
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Minutes 
October 26, 1979 

result is not merely making the law easier to learn and use, but 
also lifts a heavy and expensive burden from real estate transac
tions and expedites the settling of estates. 

The most important trend in the past few years has been toward 
adopting marketable title acts and subsidiary acts to cure record
ing problems and clear land titles. In brief, marketable title 
acts are now in effect in 19 states and under consideration in at 
least a dozen more. The effect of the acts is to pick up the old 
New England states pattern of cutting off imperfections in title as 
of a moving date in the past, typically 20 or 30 years from the 
time title is searched today. 

The acts are particularly important in states with ancient 
titles--and the oldest titles in California are more than 125 years 
old. A cloud on title, once imposed, continues indefinitely in 
states without marketable title acts, until on rare occasion, 
someone takes the time and trouble to sue to clear title. The 
longer the history of titles in a state, the more titles are clouded 
and unmarketable, and the more land is effectively taken off the 
market. 11,e marketable title act is effectively an automatic clear 
title action which makes most titles in a state marketable within 
20 or 30 years of the time it is adopted. 

By 1945, 10 states and Ontario had adopted such acts. The 
judicial and legislative experience with the acts is extensive. 
Three model acts exist. No jurisdiction which adopted an MIA has 
repealed it, and all printed reports are highly favorable. There 
is at the present time no responsible opposition to the adoption of 
the acts, and there appears no reason why any state should ~ 
adopt an !1TA. 

Certain related statutes should be adopted to simplify title 
law. The distinctions between estates in land and in personalty 
which are made in certain statutes are contrary to modern American 
practice and should be abolished. Contingent reversionary inter
ests should be made subject to the Rule Against Perpetuities. The 
condition effect of the conditions, covenants and restrictions 
clause in a deed to real property should be limited to enforcement 
by suit for injunction and damages and forfeiture eliminated. 

As to recording problems--California's look. forward or New 
York rule as to the links in a chain of title and constructive 
notice thereby, is contrary to practice by title professionals in 
California; it is used in 10 states at most, was adopted hurriedly 
and without sufficient consideration by the California Supreme 
Court, serves no valid purpose, unsettles titles, and should be 
abandoned in favor of the general American practice whereby each 
link in the chain of recorded title is reckoned from the time a 
person takes title as indicated by the date of his deed, until that 
person loses title of record when his grantee records. I have in
quired of Title Insurance and Trust Co., Valley Title Co., St. Paul 
Title and others as to their practice. All of them limit title 
search to the conventional period of time unless they are instruc
ted to the contrary, or their first search indicates that something 

-11-
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may have occurred which makes advisable a search of title beyond 
the point ~,ere a particular title holder lost title of record. 

By general accord, the present grantor-grantee method of 
keeping title records in recorder's offices in California is at 
least a half century obsolete. There is agreement among experts in 
recording mechanics that the present state systems will be replaced 
by a system featuring a central computer in the state capital or 
other most economical location, with key-in terminals in each 
county recorder's office. Land records would be searched (as at 
present) up to a cut-off date, perhaps 1985, and thereafter by 
keying in an access number to the central computer for a screen 
viewing or print out. This is the same system used by California 
title companies. Authors who write about recording systems state 
that the computer system should have been adopted years ago, but 
that each state seems to be waiting for some other state to make a 
start or for a federal regulation to require such a system as a 
method of cutting land closing costs. 

The study reviews California statutes, largely parts of the 
Civil Code, which are not in conformity with California court deci
sions, state practice, or modern analysis. A change is recommended 
in Section 702 so that it states that title concepts relevant to 
real property are also relevant to personal property insofar as 
feasible. A modification of Section 707 is suggested to do al'ay 
with the determinable interest and the possibility of reverter, 
leaving only the estate on condition subsequent and the power of 
termina tion. Kentucky and Virginia have such legal patterns, and 
they have been recommended by scholarly authors for at least 30 
years without any dissent. 

It is suggested that some consideration be given to allowing 
the adverse possession statutes to run against present and future 
interests during the same period, so that title by adverse posses
sion will be cleared in the minimum statutory period. Such change 
would require modification of Section 826 and other statutes. 

The study recommends that the present trend toward making the 
public record more informative be implemented in California by 
appropriate statutes and amendments. California makes more docu
ments recordable than most other states. The modern trend is to 
make real property documents even more readily recordable. Ack
nowledgment as a prerequisite for recording might be abolished. 
Affidavits or declarations under penalty of perjury would be used 
to supplement the record and clear title without the need for 
judicial proceedings. The names and addresses of all parties to 
transactions would have to appear on the face of or attached to any 
instrument to be recorded. Several states require the printed or 
typewritten name and address of the notary and the attorney or 
other person who drafted the instrument. Several states require a 
statement of the marital status of the grantor. It is recommended 
by several authors that the street address as well as the legal 
description of property be stated on instruments. Several states 
have adop ted self-indexing; under these s ta tu tes any ins trumen t 
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offered for recording is required to state or have attached suffi
cient information to place the instrument into its chain of title. 
It is required that a mortgagor or grantor, for instance, state the 
name of the person from whom the mortgagor or grantor took title, 
and refer to the book and page numbers of recording and the re
corder's number of the deed or paper by which the grantor, mort
gagor or other transferor took title. In the states which have 
adopted self-indexing, wild deeds have almost disappeared and 
nearly all chains of title are complete back to the time the stat
ute was adopted. In the usual pattern, most chains of title end 
before the searcher reaches the origin patent or deed. 

These self-indexing and fully informative record statutes have 
been adopted by and large in the marketable title states. Freed of 
the necessity to maintain active records more than 20 or )0 years 
into the Pdst, these states can permit themselves the luxury of 
maintaining land records which are really complete and informative; 
and even if the records are lacking in some respect, an affidavit 
from a person connected with the title has prima facie validity to 
correct the shortcoming. The present tendency in the other states 
is toward nmking it somewhat difficult to record. The marketable 
title states tend to prefer to make it easy to record, so that the 
title searcher need not go outside the recorder's office. In line 
with this trend, these states usually require that the exercise of 
a power concerning land title be recorded or be ineffective against 
strangers who rely on the record, and provide that only tax records 
be exempt from the requirement of recording to be effective against 
good faith strangers. 

It is recommended that Civil Code Section 1106 be modified to 
extend the doctrine of after-acquired title to any property inter
est purported to be transferred by paper instrument. If I transfer 
property to you when I don't own it, and I later acquire it, the 
property is automatically yours. In its present form, which is a 
departure from general American practice, the statute applies the 
doctrine of after-acquired title only to fee interests in real 
property transferred by other than quitclaim deed. 

It is recommended that Civil Code Section 1213.5, which clears 
record title of unexercised options within one year after their 
expiration, be extended to include simple contracts of sale, which 
have equal title clogging effect and are closely related in prac
tical use. 

Civil Code Section 1464 sets out the common law first rule in 
Spencer's Case. This rule, which requires the use of the word 
"assigns" in order to make successors in title subject to covenants 
and servitudes on the transferor's title, has been rejected in 
almost every American jurisdiction and survives in California only 
because of Section 1464. This section should be simply eliminated. 

Certain technical changes are suggested as to Code of Civil 
Procedure Section 872.210 to make it clear that the statute refers' 
to real and personal property partition equally. 

-13-
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The common law rule in Wild's Case still exists in California. 
It provides a complicated set of rules for dealing with the phrase 
"To A and his or her heirs" when it occurs in a written instrument. 
The rule is obsolete and serves no good purpose. It is usually 
abolishe.d along with the rule in Shelley's Case, Worthier Title, 
and the Des truct ibili ty of Contingent Remainders. Somehow, the ' 
Rule in Wild's Case has survived to the present in California. 
There are several model statutes designed to eliminate the rule, 
a nd one is recommended in the study. However it is done, the rule 
in l.Jild' s Case should disappear from California law without delay. 

Several other suggestions for study or change are made in the 
study, but these largely are concerned with minor or technical 
points. Essentially, the desirable changes may be summed up in a 
few phra[<,s--adopt a marketable title act and related reverter and 
curative statutes; 8.ssimilate real property and personal property 
stututory references as to title insofar as practicable; wipe out 
the condition effect of the "conditions, covenants and restric
tions" in real property deeds; wipe out the determinable estate and 
the possibility of reverter; consider the adoption of the Uniform 
Simplification of Land Transfers Act which deals with many of the 
problems referred to; eliminate look-forward chain of title theory; 
adopt self-indexing and the theory of the totally informative land 
record; extend after-acquired title theory to any title transferred 
by writing; provide that the land record be cleared of expired 
simple land sale contracts as it nOl, is of unexercised options; 
abolish the first rule in Spencer's Case; extend the rule against 
perpetuities to reversionary contingent interests; abolish the Rule 
in Wild's Case; plan to conform the land records to modern data 
retrieval methods in the near future. 

, Most of these suggestions have been proven in practice in 
other states over a long period of time. Everyone has the appro
bation of writers and scholarly organizations. Not one of the 
suggestions has any respon~ible opposition. Not one of the sug
gestions is controversial in any fashion. Every suggestion will 
simplify property transfer in California and should lower the cost 
of land transfer dramatically. 

Comments of Mr. Denitz 

Mr. Denitz, Tishman West Management Corporation, made some comments 

on the study. His comments are snmmarized below. 
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First, I agree with Professor James L, Blawie that technical 
correction should be made in the recording acts to simplify 
the mechanics of land transfers: such techniques as abolition :) 
of the requirement that documents be acknO\vledged before a 
notary public, making mandatory the requirement that a grantor 
list the party from whom he derived title, sometimes known as 

"self-indexing", the optional addition to grant deeds of a street 
address, and other such technical improvements would be of aid 
in the reduction of title insurance costs as well as making 
possible the infrequent search of records by individuals other 
than title companies" 

Second, the law with respect to title searches should be 
modifTed, as Professor Blawie suggests, to eliminate the 
necessity that title companies "search forward", 

Third, In moving nO\v to the area of subtantivc law, I am in 
complete agreement with the remarks verbally made by Professor 
Blal·,i2 that Rights of Entry and possibilities of 
Reverter (titles subject to \lhich are conunonly sometimes known 
as "determinable fees") should be revised so that possibilities 
of Reverter and Rights of Entry are enforceable only by actions 
for injunction and suits for damages rati1er than there being 
any chance that a grantee might be subject to forfeiture of his 
estate in the land: thus Possibilities of Reverter and Rights 
of Entry \'Iould, in my view, be treated as covenants running with 
the land and, if a constitutional way can be devised, should be :) 
restricted both as to Possibilities of Reverter and Rights of 
Entry created in the past as Hell as those \.,hich might be in
advertently drafted as such in future deeds, 

Fourth, in approaching the main thrust of Professor Blalvie's 
study -and the main area of study which the Commission is 
considering,- namely that involving whether a Marketable Title 
Act should be enacted in California and whether revisions should 
be made in the 1al; relating to covenants and servitudes relating 
to 1and,- it is essential that the COITJnission as well as the 
Legislature have in mind (a) the increasing use of long-ter1ll 
land leases as a financing device and therefore as ~ vehicle 
for both commercial and residential development projects, (b) 
the increased importance of covenants, conditions and restrictions 
in Shopping Centers, jointly developed or otherNise planned unit 
development, and in condominium and other situations where ameneties 
must be protected in order to satisfy the bargained-for expecta
tions of the land OHners and lpnd occupiers, (c) the need for 
protection of City-required parking covenants and the preservation 
of utility easements in order to preserve the viability of a given 
real estate development ;:>roject, (d) the effect, if any, which 
such a l1arketable Title Act might have on lenders and investors 
who, being residents of other States, might not be familiar with 
the operation or results of the new law, and (e) the effect that ""'\ 
such a new law might have on title insurance in this State of our"""'" 
l'ihere "title insurance is (in practical fact) title", . 
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Treating briefly each of the foregoing problem areas: 

(a) Ground Leasing: Most commerci2.1 building development 
projects are today constructed upon ground leased land and, more 
and more I believe we will see single family residences as well 
as apart~ent houses "built" on ground leases, the same being both 
a financing device and t~e result of the vast increase in the cost 
of acquisition of fee-title itself (i.e., as costs of fee-mortgage 
financing and required dmm payments escalate i more and more 
"purchasers" loJill turn to acquisition of ground ~eases,in,order 
to avoid 50% dOlm payr.18nts and the cost of repaylng prlnclpal 
in a day and age of double-digit mortgage loan interest rates); 
above all, the sanctity of long-term ground leases, regardless 
of their restrictive nature and effect on fee-title, must be an 
exception to the proposed Harketable Title Act if reconunenced by 
the Commission. 

(b) Covenants, Conditions and Restrictions: In the loJorld 
of Shopping Centers~o;'!enants, condi Lions and restri ctions 
(in that field commonly kno'dn as Restrictions, Easements and 
Agre8lilents) are essential not only for the orderly and continued 
operation of such a development but also aJ:8 vii th very few 
exceptions a requirement i:r;1;Josed by the majer department stores 
or other "anchor tenants" in order to induce such priority persons 
to commit themselves to tenancy in the Shopping Center project; 
in the world of condominium developments and other plal1l1ed unit 
developments Covenants, Conditions and Restrictions are the corner
stone of t_he amenity-package (e.g" tennis courts, open space, 
swirruuing pools, saunas and roaduays) without which persons loJould 
not buy a unit or lease a lmi t for their miD occupancy. The 
business expectation of both commercial parties and residential 
parties therefore is firmly grounded in reliance upon as Ivell as 
enforcement of the Covenants, Conditions and Restrictions reason
ably e},:pected, as a business matter, by such persons to remain 
"in place" throughout the life of their fin2.ncial commitment t:> 
the proj ect or developraen t. Thus it is manifestly insufficient 
to permit only the developer to enforce Covenants, Condi. tions and 
Restrictions; rather, enforcement of such matters should properly 
be vested in any party who has a substantial property interest in 
and IoJho derives benefit from those Covenants. NatUrally, when 
a Covenant, Condition or Restriction becomes obsolete, remote or 
the subject of so-called "changed conditions" as found in the 
present case law of California, no one should be permitted to 
enforce the Covenant and some method should be found to eliminate 
the same of record Ivithout L'1e necessity of a long term quiet title 
action. 

(c) Parking Covenants and Utility Easements: In order to 
obtain a building permit, it is uniformally necessary in major 
urban areas to provide parking facilities for tenants and, in 
the case of developments such as hotels, visitors to the project. 
Frequently the design element of the project precludes the parking 
being located "on-site" and, happily, Building Departments such 
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as those in Los Angeles will permit (under applicable Building 
Codes) the requisite parking, or some part thereof, to be located 
"off-site" (the requirement in Los Angeles being that the parkin~ 
must be located not more than 750 ft. from the oro;ectl. Horeov.-i." 
the life of a project uniformly requires that utilities and 
ingress and egress be provided, sometimes across adjacent 
independently owned (frequently by one I s self) property. In 
all of such cases the economic life of the project or development 
requires that the parking covenant, utility easement or right of 
ingress and egress lasts as long as the project does, without 
possibility of the same being affected by the operation of a 
Marketable Title Act (and in this connection without the 
necessity of someone or anyone having to monitor the calendar 
in order to file a continuation-notice at any point in the life 
of the project). The other side of the coin, however, and one 
which deserves some study, is the possibility of removing such 
covenants or easements when the project itself is removed through 
demolition or other permanent cessation of the need to which the 
covenant or easement responded in the first place. 

(d) and (e) Effect on Lenders and Title Companies: I have a per
sonal uneasiness with the prospect of the enactment of a far reaching, 
all encompassing "Marketable Title Act" not only because of the unknown 
effect which the same might have on land titles and ground lease titles 
possessed by my company and by other persons in the business community 
(including companies "hom we represent as managing agent), but I am 
further concerned as to the reaction of Eastern lenders and other parti
cipating parties to such an evulsive change in the law of real prop" cty 
titles. w11ether the economic life and growth of the business commu[lity 
",ould be slm,ed or otherwise injured is an unknown factor at this time 
and is a practical problem "'hich I am sure all of us ",auld seek to 
avoid. Additionally, input from various title companies should be 
obtained to determine whether a Marketable Title Act would speed up the 
title insurance process, make it easier to obtain elimination of excep-
tions to clear title, and cut the costs of title insurance generall!~ 

General Approach to Be Taken by Commission 

The Commission determined that this major study should be placed on 

the meeting agenda whe[l time permits after the work on the enforcement 

of judgments statute is substantially completed. The staff is to pre

pare memoranda on the various matters embraced wi thin the study so that 

the Commission can go into the various matters in detail and determine 

the policy issues presented. 

Obtaining Input From Various Persons and Organizations 

Letter to Deans of California Law Schools. A letter should be 

written to the Dean of each California law school adviSing that the 

Commission is commencing its work on this major study and indj.cating 
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that any member of the law faculty who is interested in reviewing and 

commenting on materials prepared in the course of the study may request 

that he or she be placed on a list of persons to whom such materials 

will be sent. The first item to be sent to the persons who ask to be 

placed on the list is a copy of Professor n1awie's study. The study 

should be sent with a request that the Commission be advised of any 

areas not covered in the study that should be covered. 

Establishment of Special Subcommi Hee of State Bar Real Property 

Section. The Commission discussed how the State Bar should be involved 

in the study. The Executive Secretary reported that the State Bar plans 

to establish a Real Property La" Section. Noting the excellent results 

of the cooperative effort with the State Bar Subcommittee in developing 

the new guard ianship-·cons erva torship s ta tu te, the Commiss ion indica ted 

its desire to establish the same type of relationship with the new State 

Bar Section on Real Property Law. The Executive Secretary was requested 

to work out the arrangement s. 

Establishing communications with local bar associations. It was 

suggested that the Executive Secretary write to the major local bar 

associations to determine whether the association or a committee of the 

associa tion is interes ted in working out sor.le type of arrangement ~There

by the Commission can receive comments on its tentative proposals in 

this field and perhaps have a continuing working arrangement with the 

association on the study (such as having a representative of the associ

ation attend Commission meetings when this study is under considera

tion). 

California Association of Real tors. The California Association of 

Realtors should be advised that the Commission has unoertaken this study 

and an effort should be made to obtain input from the association on a 

continuing basis. 

California Land Title Association. An additional effort should be 

made to obtain continuing input from the California Land Title Associa

tion. 

Additional sources of possible assistance. It was suggested that 

the Executive Secretary contact Professor James E. Krier, Stanford Law 

School, and Professor Jesse Dukeminier, UCLA School of Law, and deter

mine whether they would be willing to review the background study and 

suggest possible additional areas of study and otherwise be involved in 

the study. 
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EXHIBIT 'I 
Wt.RSAW V. CHICACiO l\1ETAl.LlC CEfLlNGS, J~'c. .564,565 
]; Ca1.3d 564; - C:,l.Rptr. -. - P.2d - [Mar. 1984J 

[35 Cal.3d 564] 

[L. A. No. 31740. Mar. 5. !984.J 

ERNEST E. WARSAW ct aI., Plaintiffs and Respondents, ,'. 
CHICAGO METALLIC CElLlt\GS. INC., Defendant and Appell,lnt. 

SUMMARY 

The owners of a parcel of comm..:rcial propert) brought an Gction for declaratory and injunc
tive relief against the adjoining bndowncr. alleging tbat they had acquired a prescriptive ease
ment over a strip of defendant's. property that abutted their drivt!way and loading docks. For 
approximately seven years trucks servicing pbitltiffs' facility had used a portion of the strip to 
turn and back into the loading oocks, and it w;::os undisputed that an iiluhility of the trucks to 
make such use of defendant's propeny would destroy tll:: commerl.'iat \'3lue of plaintiffs' build
ing. The action arose when defendant graded a portiOE of th(: land at issue in preparation for 
construction of a \I,'arehousc. thus effectively biockitl£ plaintiffs' use of the land. Following 
denial of plaintiffs' motion for a preliminary injunction. defendant proceeded with construction, 
which was completed during the pendency of the litigation. After .3 tria! on the merits, the trial 
courl found that plaintiffs had acquired a prescriptive caseill~nt over defendant's property and 
ordered defendant to remove that portion of its buiiding \y'hich interfered with the easement. 
(Superior Coun of Los Angeles County, No. C303574. Carlos E. Velarde, Jud~e.) 

The Supreme Court affirmed. The court firs; held that substantial e.-idence supported the trial 
court findings that plaintiffs' use of the property was hostile and that the truckers had !ollowed 
a definite course and pattern of travel. The coun also held [hat a mandatory injunction was an 
appropriate remedy under the circumstances. The fact that defendaut's decision to proceed with 
construction may have been reasonable in light of the denial of a preliminary injunction did not 
change the result. Finally, the court held that defendant was not entitled to any offsetting mon
etary relief from plaintiffs, who had acquired a title by prescription which was "sufficient 
against all" (Civ. Code, ~ 1007), including defendant. That being so. there was no basis in law 
or equity for req:.!idng them to c(\mren~<He defendant for the fair market value of the easement 
so acquired. Nor could plaintiffs be required to cor.tribute to the cost of removing the encroach
ing structure. since it was erected after plaintiffs' suit was filed with full knowledge of their 
claim, 

[35 Ca1.3d 565] 

(Opinion by Richardson, J.; with Mosk, Kaus and Broussard, JJ., concurring. Separate concur
ring opinion by Grodin, J., with Bird, C. J .. concurring, Separate dissenting opinion by 
Reynoso, J.) 

HEAI)NOTES 

Classified to California Digest of Official Reports, 3d Series 

(la, lb) Easements and Licenses in Real 
Property § 8-Easements-Mode and 

,Extent of User-Prescriptive Ease
ments-Elements.-A party claiming a 

prescripti .... e easement must show use of the 
property which has been open. notorious, 
continuous. and adverse for an uninter
rupted period of five years (Code Civ. 



r 
WARSAW V. CHICAGO METALLIC CEILINGS. [NC. 

35 Ca1.3d 564; - CaJ.Rplr. -. - P.2d - [Mar. 1984[ 

Proc.. § 321). Further. the existence of 
such an easement must be shown by a def
inite and certain line of travel fOf_ the stat
utory period. 

[See CaI.Jur.3d. Easements and Licen· 
ses. § 23 et seq.; Am.Jur.2d, Easements 
and Licenses. § 39 et seq.] 

(2) Easements and Licenses in Real Proper
ty § 8-Easements-Mode and Extent of 
User-PrescriptiH Easements-Ele
ments-Questions of Fact.-Whether the 
elements of a prescriptive easement have 
been established is a question or fact for 
the trial court~ whose findings will not be 
disturbed when there is substantial evi
dence to support them. 

(3) Easements and Licenses in Real Proper
ty § 8-Easements-i\·lode and Extent of 
l.1ser-Prescriptive Easements-Ele
ments-Definite Course or Travel.-The 
line of travel over a roaJ'.vay v .... hich is 
claimed by prescription may not be a shi ft
ing course, but must be certain and defi
nite. Slight deviations from the accustomed 
route will not defeat an easement, but sub
stantial changes which break the continuity 
or the course of travel "'ill destroy the 
claim to prescriptive rights, The di~tance 
to which a roadway may be changed with
out destroying an easement is determined 
somewhat by the character of the land over 
which it passes, together '.\-,ith the value. 
improvements. and pUI'po~es to which the 
land is adapted. 

(4) Easements and tire",e.' in Real Proper
ty § 8-Easements-1Vlude and Extent of 
User-Prescriptive Enscments-EJe~ 
ments-Dcfinile Course of Trave1.-- In an 
action between ~W(l comillcrcial property 
owners in which plaintiffs alleged th:.H they 
had acquired a prescriptive: easement over 
a strip of defendant's property that abutted 
their driveway and loading docks. substan
tial evidence supported the trial COUrt's 

[35 Cal.3d 566) 

finding that the truckers using the disputed 
land followed a definite course and pattern 

of travel. as required in order to establish 
a prescriptive easement. While the -space 
required to swin.g around and back into 
plaintifrs' loading dock varied from driver 
to driver~ and while no two drivers fol
lowed precisely the same course. all used 
the land at issue for the same purpose, 

(Sa-Sc) Easements and Licenses ill Real 
Property § 7-Easements-Mode and 
Extent of User-Hostile or Permissive 
Use.-In an action between two commer
cial property owners in which plaintiffs al· 
leged that they had acquired a prescriptive 
easer:lC'r.t over a ~lrip of defendant's prop
erty that abutted their driveway and load· 
ing dOCKS, substantial evidence supported' 
the trial coun's finding that plaintiffs' use 
of the property was hostile rather than per· 
missive. \\'hcrc there was evidence adduced 
at trial that despite plaintiffs' unsuccessful 
attempts to negotiate an express easemenl. 
their use of the property continued uninter
rupted for approximately seven years, and· 
where there was no evidence that defendant 
had ever expressly permitted plaintiffs to 
use the parcel for truck and vehicular traff
ic. In fact. defendi:lnt's adamant refusal to 
negotiate on the issue was. evidence that no 
permission was given or contemplated. 

(6) Easements and Lit-enses in Real Proper
ty § 7-Easements-ylode and Extent of 
User-Hostile or Permissi\-'f Use.--Con
rinuous use of an easement over a long pe
riod of tim(! \\,:ithout the landowncr~s inter
ference is presumptive evidence of its ex
istence. and. in the absence of evidence of 
mere permissive use, is. sufficient to .sus
lain J judgment. 

(7) Easements and Licenses in Real Proper
ty § 7-Easements-l\lode and Extent of 
Vser-Hostile or Pl'rlllissh'c rse-Ques
tions of Facl.-Whelher the use.of prop· 
erty over which an easement is sought is 
hostile or merely a matter of ne ·ghborly ac
commodation is a question of t~tct to be de
termined in light of the surrounding c:ir
cum stances. and the relationship between 
the parties_ 

(8) Easements and Licenses in Real Proper-



WARSAW V. CHICAGO METALLIC CEILINGS; IKe. 567,568 
35 Ca1.3d 564; - Cal.Rptr. -. - p.:" - [Mar. 1984] 

ty § ll-Easements-Remedies and Ac
tions-Mandator)' Injunctions-Removal 
of Obstruction.-A court of equity may, 
in a proper case, issue a mandatory injunc
tion for the protection and preservation of 
an easement, including, where appropriate, 
an order for the removal of an already 
erected obstruction. A ~andatory injunc
tion may issue even if.the cost of removal 
is great, especially if the encroaching 
structure was wilfulty erected with knowl
edge of the claimed easement. The deter
mination is within the sound discretion of 
the trial court. 

[35 Ca1.3d 567] 

(9) Easements and Licenses in Real Proper
ty § lI-Easements-Remedies and Ac
tions-Mandatory Injunctions-Removal 
of Obslruction.-1n an action between l\vO 

commercial property o\vncrs in which it 
was determined (hat plaintiffs had acquired 
an easement over a strip of defendant '5 

property that abutted their driveway and 
loading docks, the trial court properly is· 
sued a mandatory injunction ordering de
fendant to remove that part of a completed 
structure that interfered with the easement. 
where the structure to be removed was not 
begun until after the underlying action had 
been filed, and where it was completed 
while the litigation was still pending. The 
fact that defendant's decision to proceed 
may have been reasonable in light of the 
denial of plaintiff.;;' motion f('lr :l rf~Em!

nary injunction did not change the result. 

(10) Appellate R"'iew § 7l-Supersedeas 
and Stay-Obtaining Stay-Decisions 
Stayed on Perfectinn Appeal-Mandato
ry Injunction-Retention of Jurisdiction 
by Trial Court.-In an action between 1\"'0 

commercial property owners in which it 
was determined that plaintiffs had acquired 
an easement over a strip of defendant's 
property. and in which a mandatory injunc
tion was issued ordering defendant to re
move that part of a structure that interfered 
with the easemcnt~ the trial court, in rec
ognition of the fact that plaintiffs continued 
to suffer damages every day that use of the 
easement was obstructed, properly retained 

jurisdiction for the possible awarding of 
damages in the event of defendant's non
compliance with the injunction. Although 
the judgment was not enforceable during 
the pendency of the appeal (Code Civ. 
Proc., § 916, subd. (a)), such stay in en
forcement of the judgment did not a fortiori 
prevent the accrual of damages which 
,",'ould become part of the judgment if and 
\'I:hen it became final and enforceable. 

(lIa-lIc) Easements and Licenses in Real 
Property § lI-Easements-Remedies 
and Actions-Offsetting Monetary Re
lief.-ln an action between t\I/O commer
cial property owners in which it was deter
mined that plJintiffs had acquired an ease
ment over a strip of defendant's property 
thJt abutted their driveway and loading 
docks, and in ".,.·hich defendant was ordered 
to remove that part of a completed struc
ture that interfered with the ea,ement, de
fendant was not entitled to any offsetting 
monetary relief from plaintiffs, who h:ld 
acquired a title by prescription which \\'3 ... 

"sufficient against all" (Civ. Code, 
§ 1007), including defendant. That being 
so, there was no basis in law or equity for 
requiring them to compensate def~ndant 

for the fair n~:!rket value of the easement 
so acquired. ~'. could plaintiffs be re
quired to contribu[e to the cost of remm:ing 
the encroaching structure. where it was 
erected after plaintiffs' suit was filed with 
full knowledge of their claim. 

[35 Cal,3d 568] 

(12) Easements and Licenses in Real 
Property § 8-Easements-l\ .. lode and 
Extent of Uscr-Prescriptil'C Ease
ments-Liability to Underlying Property 
Owner.-The statutory procedure for ac
quiring an easement by prescription rerains 
the traditional common law rule that such 
an easement may be obtained withoul in
curring any liability to the underlying 
propeny owner. If the requisite elements 
of a prescriptive use are shown. such use 
for the five-year statutory period of Code 
Civ. Proc., § 321, confers a title by pre
scription. 
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(13) Easements and Licenses in Real Prop
erty § ll-Easemenls-Remedies and 
Actions-Offsetting l\Ionetary ReJief
Requiring Easement Owner to Contrib
ute 10 Cost of Relocating Encroach
ment.-A court may order an easement 
owner to contribute all or part of the cost 
of relocating or reconstructing an innocent 
encroachment, as a condition to an award 
of injunctive relief. Since a court has dis
cre!ion to balance the hardships and deny 
removal of an innocent encroachment that 
does not irreparably injure the plaintiff 
when the cost of removal would greatly ex.
ceed the inconvenience to the pbintiff b)' 

its condnuance, no compelling rca son ex
ists for depriving the trial court of the less
er power of granting an injunction on con
dition that the plaintiff pay a reasonable 
portion of the cost of relocation, 

COUr.;SEL 

Gibson. Dunn & Crutcher, Richaru G. 
Duncan, Jr .. Larry C. Boyd, Christopher L. 
Cella and John 1. Waller for Defendant and 
Appellant. 

David S. Smith and Lee S. Smith for Plaintiff 
and Respondent. 

OPINION 

RICHARDSON, J.-We granted a hearing in 
this case to consider whdhcr one who acquires 
a valid prescriptive easement over another's 
property nonetheless may be required to com
pensate that person for either (1) the f~iir mar
ket value of the easemc-nt. or (2) {h~ cost of 
removing Of relocating any encroacbing struc
tures which interfere with use of the casement. 
\Vc conclude that the statutes which define and 
validate prescriptive easements neither autho
rize nor contemplate an award to the underly
ing property owner of compensation for the 
reasonable value of the easement, and that un
der 

[35 Cal.3d 569J 

Ihe circumstances in this case it ·would be jm
proper to charge the owner of the easement 
with any portion of the cost of remo"ving en
croachments, 

Although we disagree with the Court of Ap
peal's resolution of the foregoing issues, its 
opinion (per Co'!'pton, 1.) correctly deter
mined the other issues on appeal from the trial 
courfs judgment declaring that plaintiffs had 
acquired a orescrinfiv{" easement over defend
ant'" prop.;rtY. Accordingly, we adopt that 
portion of the opinion as follows;' 

This is an appeal from an equitable decree 
which declared that plaintiffs had acquired an 
easement by prescription over the property of 
defendant. Defendant was ordered to disman
tle and relocate a structure which had been 
erected on its own property but which inter
fered with plaintiffs' use of the easement. [ I 

This action involves two contiguous parcels 
of real estate which front on [the west side of] 
Downey Road in the City of Vernon. Downey 
Road runs in a generally north-south direction. 
The two parcels are approximately 650 feet 
deep. Plaintiffs own the southerly parcel and 
defendant owns the northerly parcel. Both par
cels were acquired in 1972 from a common 
owner, 

At the time of acquisition both parcels were 
unimproved. Plaintiffs' arrangement with the 
seller was that the seller would construct on 
the parcel to be purchased by plaintiffs a large 
c(lmmercial building erected to plaintiffs~ re
quirements. The building covered almost the 
entire parcel. A 40 foot wide paved driveway 
was laid out along the northern edge of plain
tiffs' property to provide access to loading 
docks on the northern side of plaintiffs' build
ing. 

For its part defendant constructed on its 
property a substantially smaller building which 
rall only about one-half the depth of the north
erly parcel and left vacant a strip of ground 
ahout 150 feet wide along the side of the parcel 
whieh abutted plaintiffs' property. 
. From the beginning it was apparent that 

*Brackets together, in this manner [ 1, are used 
to inJicale deletiolls from the opinion of the Court 
of Appeal; brackcts. enctosing material (other than 
the editor's parallel citations) arc, unlcss otherwise 
indicated, used to denote insertions or additions by 
this court. (E.ullle (~f McDill (1975) 14 Cal.3d 83l. 
834 [122 Cal.Rptr. 754, 537 P.2d 874J.) 

> r, 
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plaintiff's 40 foot wide driveway was inade· 
quate since the large trucks which carried ma
terial to and from plaintiffs' loading dock 
could not turn and position themselves at these 
docks without traveling onto the defendanfs 
property. The inability of these trucks to make 
such use of defendant's property would de
stroy thc commercial value of plaintiff's build
ing. 

(35 C.l.3d 570] 

The court found that because of the fact that 
the possihility of creating an easement over de
fendant's property was considered and rejected 
in the original negotiations between the seller. 
plaintiffs and defendant, no easement by im
plication was created, The trial court funher 
found that the existence of the drive\.vay on 
plaintiffs' property militated against the crea
tion of an casement by nece:-;sity. 

From 1972 until 1979 trucks and other ve
hicles servicing plaintiffs' facility used a P"'
tion of the vacant ground on defendant's prop
erty to enter, ,urn, park and lea\e tbe area of 
plaintiffs' loading dock. On at least two occa
sions during that period plaintiffs sought. un
successfully, to acquire an easement from de
fendant or to create mutual easements O\'er 
plaintiffs' and defendant's property. 

In 1979 defendant developed plans to con
struct a warehouse on the southerly ponion of 
the property including that portion of the prop
erty being used by plaintiffs. A pad of earth 
was raised along the southerly portion of de
fendant's property approximately five fcet 
from the property linc. This grading effective
IY'blocked plaintiffs' use of the areaand plain
tiffs commenced this action for injunctive and 
declaratory relief. 

When the trial court denied plaintiffs' re
quest for a preliminary injunction to prevent 
further construction, defendant proceeded to 
erect a building on the contested area. 

After a trial on the merits. the trial court 
found that plaintiffs had acquired a 25 foot 
wide prescriptive easement over and along the 
southern portion of defendant's property for 
the full depth of the property. As noted de
fendant was ordered to remove that portion of 
the building which interfered with the de
scribed easemenL Funher the trial court gave 
defendant 90 days to accomplish the removal 

and purported lO reserve jurisdiction to award 
damages for failure of defendant to comply 
with the mandatory injunction. This appeal en
sued. 

(Ia) The elements necessary to establish a 
prescriptive easement are well settled. The 
party claiming such an casement must show 
use of the property which has been open, no
torious. continuous and adverse for an uninter
rupted period of five years. (Gas & E. Co. v. 
Crockett L. & c. Co. (1924) 70 Cal.App. 283, 
290 [233 P. 370]; Zimmer v. DykSTra (l974) 
39 Cal.App.3d 422, 430 [114 Cal.Rptr. 380]; 
Code Civ. Proc .. § 321.) (2) Whother the 
elements of prescription arc established is a 
ques[ion of fact for the trial coun (0 'Banion 
v. Borba (1948) 32 Cal.2d 145 [195 P.2d 10]), 
and the findings of the court will not be dis
turbed where there is substantial evidence to 
support them. 

(35 Cal.3d 571] 

(Ib) Further, the existence of a prescrip
tive easement must be shown by a definite and 
certain line of travel for the statutory period. 
(Dooling v. Dabel (1947) 82 Cal.App.2d 417 
[186 P .2d 183].)(3) "The line of travel 
over a roadway which is claimed by prescrip
tion may not be a shifting course, but must be 
certain and definite. Slight deviations from the 
accustomed route will not defeat an easement. 
but substantial changes which break the conti
nuit), of the course of travel will destroy the 
claim to prescriptive' rights .... [Citations.] 
[Mjanifestly the distance to which a roadway 
may be changed without destroying an ease
ment will be determined somewhat by the 
character of the land over which it passes. to
gether with the value. impro ..... ements, and pur
poses to which the land is adapted." (Mal/hies
sen v. Grand (1928) 92 Cal.App. 504, 510 
[268 P.675].) 

(4) The trial court found that ",he truckers 
using [the disputed parcel] did, in fact, follow 
a definite course and pattern, and while ad
mlttedly, no two truck drivers followed the ex
act course ... and the traffic situation . .. 
varied from day to day, the-deviation taken by 
various drivers over the seven-year period was 
only slight." 

The evidence revealed that truck drivers 
who were making deliveries to or receiving 
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goods from plaintiffs used the parcel to ap
proach the building. swing around and back 
into plaintiffs' loading dock. Since the drivers 
varied in their abilities, the space required to 
complete this manuever was variable. No two 
drivers followed pre<:iscly the same course, 
but all used the parcel for the same purpose
to turn their vehicles so they could enter plain
tiffs' loading docks. There was substantial evi
dence to support the findings on this issue. 

Defendant contends that there was no evi
dence supporting use of several hundred feet 
of the westerly portion ofthe parcel. From the 
trial transcript. it is difticult to discern exactly 
to which portion of the parcel specific bits of 
testimony pertain. [] IOuf review of (he 
record. however. discloses substantial evi
dence supporting the establishment of a pre
scriptive easement over the westerly portion at 
issue.] 

(Sa) Defendant contends that there was no 
substantial ev,dence that plaintiffs' use of the 
property \VJ~ hostile rather than permissive. 
Again. we- find that this contention is without 
merit. 

(6) The issue as to which party has the bur
den of proving adverse or permissive use has 
been the subject uf much debate. However. [ ] 
[we agree with the vic\,-', supported by numer
ous authorities,J that continuous use of an 
easement over a long period of time without 
the: landowner's interference is presumptive 
evidence of its existence and in the absence of 
evidence of 

[35 C.1.3d 572) 

mere permissive use it will be sufficient to sus
tain a judgment. (MacDol1ald Properties. fl1c. 
v. Bel-Air COUI1/ry Club (1977) 72 Cal.App.3d 
693 [140 Cal.Rptr. 367J, [702, and c"'o, cit
edJ.) 

(5b) Defendant relies on evidence that 
plaintiffs at one time attempted to purchase the 
disputed parcel from the seller and at various 
limes attempted to negotiate for an express 
easement. [~] (7) Whether the use is hostile 
or is mereiy a matter of neighborly accom
modation, however. is a question of fact to be 
determined in light of the surrounding circum
stances and the relationship between the par
ties. (Taormina v. Denny (1970) I CaL3d 679 
[83 CaLRptr. 359, 463 P.2d 711]; Fobbs v. 

Smith (1962) 202 Cal.App.2d 209 [20 
CaLRptr. 545].) 

(Sc) There was evidence adduced at trial 
that despite plaintiffs' unsuccessful attempts to 
negotiate an express easement, their use of the 
property continued uninterrupted for approxi
mately seven years, There was no evidence 
that defendant had ever expressly penniUed 
plaintiffs to use the parcel for truck and vehic
ular traffic. In fact defendant's adamant refus
al to negotiate on the issue is evidence that no 
permiss.ion \\'as given or contemplated. 

(8) Defendant's next assignment of error is 
addressed to the trial court's order to remove 
lhat part of the completed structure which in
terferes \'r,ith plaintiffs' easement. Defendant 
argues that a mandator)' injunction may not is
sue to enjoin a completed act. However, there 
is extensive authority standing for the propo
sition that a court of equity may. irl a proper 
case. issue a mandatory injunction for protec
tion and preservation of an easement includ
ing, where appropriate, an order for removal 
of an obstruction already erected. (Clough v. 
IV. H. Healy Co. (1921) 53 Cal.App. 397 [200 
P. 378J: Pacific Gas & Elect. Co. v. Mil1nerre 
(1953) 115 Cal.App.2d 698 [252 P.2d 642].) 
Th~ determination as to whether such remedy 
is appropriate is within lhe sound discretion of 
the tnal court. (Pacific Gas & Elee. Co. v. 
Alimrene, supra.) A mandatory injunction may 
issue even if the cost of removal is great under 
certain circumstances [, especially if the en
croalhing structure was wilfully erected with 
knowledge of the claimed easement. (See 
Brmnt Derby Hol( .... wond Corp. v. Hutton 
(1964) 61 Ca1.2d 855. 859 [40 Cal.Rptr. 848, 
395 P.2d 896J; Dolske v. Gormley (1962) 58 
Ca1.2d 513, 521 [25 Cal.Rptr. 270, 375 P.2d 
1741; Raab v. Casper (1975) 51 Cal.App.3d 
866, 873 [124 CaLRptr. 590); D'Andrea v. 
Pringle (1966) 243 Cal.App.2d 689, 698 [52 
Cal.Rptr. 606J; Pacific Gas & Elee. Co. v. 
MimJefte, supra, 115 Cal.App.2d at p. 710; 
Christellsen v. Tucker (1952) 114 Cal.App.2d 
554. 563-564 [250 P.2d 660]; Morgan v. 
Veach (1943) 59 Cal.App.2d 682, at p. 689 
[l39 P.2d 976].) 

[35 C.1.3d573) 

As the court in Morgan explained:] "An ap
propriate statement relative to defendants? as-
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sertion that an injunction would work an in
equitable burden is ill 28 Am ,Jur., sectioll 56, 
page 253 as follows; 'In view of the drastic 
character of mandatory injunctions, the rule 
under considerction as to balancing the relative 
conveniences of the partics applies with spc· 
cial force to a prayer for such mandatory rc
lief. \'y'here, therefore. by innocent mistake or 
oversight, buildings erected ... slightly en
croach . . . and the damage to the owner of 
the buildings b:1 their removal would be great
ly disproportionate to the injury ... the court 
may decline to order their removal .... But 
relief by way of a mandatory injunction will 
not be denied On the ground that the loss 
caused by it will be disproportionate to the 
good accomplished, where it appears that the 
defendant actd with a full knowledge of the 
complainant's rights and with an understand
ing of the consequences which might ensue - . 

"In a note in 57 A.L.R., first column, page 
343, il was said; 'Wilfulness on the part of the 
defendant in proceeding with the violation of 
the restriction after warning by the complain
ant, especially after suit is brought, is a ground 
for equitable relief by mandalory injunction 
greatly stressed by the courts.'" (P. 689.) 

(9) In the case at bench, the structure to be 
removed was. not begun until after the under
lying action was filed. It was completed while 
the litigation was still pending. Defendant 
gambled on the outcome of the action and lost. 
The fact that its decision may have been rca
sonabie in light of Lilt': Jt:lti"l of ljl~ ~h.-liJj-,inary 
injunction does not change the result. 

(10) [I [Defendant next challenges the trial 
court's} retention of jurisdiction to award dam
ages in the event of defendant's noncompliance 
with the mandatory injunction within 90 days 
of judgment. Defendant argues that this por
tion of the judgment interferes with its right to 
an automatic stay of the injunction on appeal, 
(Byington v. Superior Court (1939) 14 Ca1.2d 
68, 70 [92 P.2d 8961.) 

Code of Civil Procedure section 916, sub
division (a), provides: "Except as provided in 
Sections 917. I through 917.9 and in Section 
]]7.7. the perfecting of an appeal stays pro
ceedings in the trial court upon the judgment 
.or order. appealed from or upon the matters 
embraced therein or affected thereby, includ
ing enforcement of rhe judgment or order, but 

the trial court may proceed upon any other 
matter embraced in the action and not affected 
by the judgment or order." (Italics added.) 

The order reserving jurisdiction was- made 
by the court in apparent recognition of the fact 
that plaintiffs continued to suffer damages 
every day that 

[35 Cal_3d 574] 

use of the easement was obstructed. If dcfend
ant's contentions had been upheld on appeal, 
there would of course have been no basis for 
an award of damages. Hence the judgment was 
not enforceable during the pendency of the ap
peal. 

On the other hand, a stay in the enforcement 
of tbe judgment during the pendency of the ap
peal does not a fortiori prevent the accrual of 
the damages which become part of the judg
ment if "nd when the judgment becomes final 
and enforceable. [ I [The trial court's retention 
of jurisdiction for the possible awarding of 
damages thus was appropriate under the cir
cumstances of this case_1 (End of Court of Ap
peal opinion.) 

(lla) We next consider whether defendant 
is entitled to any offsetting monetary relief 
from plaintiffs. Defendant contends that the 
trial court's judgment is overly harsh because 
it both granted plaintiffs an easement over a 
16,250-square-foot parcel of defendant's prop
erty free of charge and also required defendant 
to incur the entire cost of relocating or recon
stract:ng its build:ng. Would application of eq
uitable principles dictate that plaintiffs either 
pay to defendant the fair market value of the 
easement they acquired? or contribute a por
tion of the costs of relocating? We think not. 

(12) Initi~l1y. the statutory procedure for 
acquiring an easement by prescription quite 
clearly retains the traditional common law rule 
that such an easement may be obtained without 
incurring any liability to the underlying prop
erty owner. Civil Code section 1007, enacted 
in 1872, provides that "Occupancy for the pe
riod prescribed by the Code of Civil Procedure 
as sufficient to bar~ any action for the recovery 
of the property confers a tirle thereto. denom
inated a title by prescription, which is suffi
cienr again .. all . _ . _" (Italics added_) We 
have confirmed that if the requisite elements 
of a prescriptive use are shown, "Such use for 
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the five-year statutory period of Code of Civil 
Procedure section 321 confers a title by pre
scription." (Taormina v. Denny, supra, 1 
Ca1.3d at p. 686, fns. omitted. italics added.) 

(lib) Thus, plaintiffs herein have acquired 
a title by prescription which is "sufficient 
against all," including defendant. That being 
so, there is no basis in law or equity for re
quiring them to compensate defendant for the 
fair market value of the easement so acquired. 
To exact such a charge would entirely defeat 
the legitimate policies underlying the doctrines 
()f adverse possession and prescription ,; 'to re
duce litigation and preserve the peace by pro
tecting a possession that has been maintained 
for a statutorily deemed sufficient period of 
time.''' (lialics added, Gi/artll v. Hallam 
(1981) 30 Cal.3d 317, 324 (178 CaLRptr. 624, 
636 P.2d 588J, quoting from an earlier case; 
see also the Res.tatement of Property, intro. 
note at pp. 2922-2923; 3 Powell, The Law of 
Real Property (1981 ed.) 1413, pp. 34-103·-
34-104.) 

[35 Cal.3d 5751 

As described by Professor Powell, '"Histori
cally, prescription has had the theoretical basis 
of a lost grant. Its continuance has been justi
fied because of its functional utility in helping 
to cause prompt termination of controversies 
before the pos.sible loss of evidence and in sta
bilizing long continued property uses." (Ibid .• 
fn. omitted, italics added.) if the doctrine of 
prescription is truly aimed at "prctccting" and 
"stabilizing" a long and continuous use or 
possession as. against the claililS of <!n alleged 
"owner" of the property. then the latter's 
claim for damagt.'s or fair compensation for an 
alleged "taking" must be rejected. 

The Court of Appeal recently described the 
rationale underlying the rC]Qlt.'J adverse pos
session doctrine as follow" "(IJts underlying 
philosophy is basically that land use has his· 
torically been favored over disl!se, and that 
therefore he who uses land is preferred in the 
law to he who docs not, e .... en though the latter 
is the rightful owner_IFn_ or.liul!d,l Hence Ollr 

laws of fe<J£ property have SllTH.::tioned cenain 
types of otherwise unlawful taking of land be
longing to .someone else, while, at the same 
time, our laws with respect to other types of 
property have generally taken a contrary 

course. This is now largely justified on the the
ory that the intent is not to reward the taker or 
punish the person dispossessed, but to reduce 
litigation and preserve the peace by protecting 
a possession that has 'been maintained for a 
statutorily deemed sufficient period of time 
.... l'J Quite naturally, however, dispos
sessing a person of his property is not easy 
under this theory, and it may even be asked 
whether the concept of adverse possession is 
as viable as it once was, or whether the con
cept always squares with moden; ideals in a 
sophisticated, congested, peaceful society 
.... l') Yet this metiwd of obtaining land re
mains on the books, and if a party proves all 
five of the [requisite] elements [citation), he 
can claim title to anolher's land .... " (Finley 
v, Yuba County Water Dist. (1979) 99 
CaLApp,3d691, 696-697 [160 Cal. Rptr. 
423], italics added.) 

Similarly, the system of acquiring an interest 
in land by prescription uremains on the 
books," and any decision to alter that system 
by requiring lhe payment of compensation 
cle~rly would be a matter for the Legislature. 
Defendant cites no authorities indicating that 
the present system is unconstitutional in any 
respect. 

(13) Assuming lhat an award of compen
sation for the value of the easement is unavail
able. may the courts nonetheless order the 
easement owner to contribute all Of part of the 
cost of relocating or reconstructing an en-' 
crodching building?!t is at least arguable that 
a court of equity could order, in an appropriate 
case, that the plaintiff contribute a portion of 
the cost of relocating an innocet.'l encroach
ment, a~ a condition fo an award of injunctive 
relief. As previously noted, it is well e,tab· 
Ii shed that a court has dis-

[35 Cal.3d 576] 

cretion to balance the hardships and den)' re
mov~ll of an encroachment if it was innocently 
made and does not irreparably injure the plain
tiff. and where the cost of removal would 
greatly exceed the inconvenience to the plain
(iff by its continuance, (See Brown Derby Hol
I)'\\'ood Corp. v. Hutto." ,'upra, 61 Cal.2d at 
p. 858: Doiske v. Gormley, supra, 58 Cal.2d 
at p. 520-52!; Raab v. Casper, supra, 51 
Cal.App.2d at p. 872; Donnell v. Bisso Broth-

't-
';' 
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ers (1970) 10 Cd.App.3d 38. 45 [88 Cal.Rptr. 
645).) If, as the foregoing cases establish, an 
outright denial of injunctive relief would be 
sustained under those circumstances, then no 
compelling reason exists for depriving the trial 
court of the lesser pO\,,:er of granling the in
junction on condition that the plaintiff pay a 
reasonable portion of the cost of relocation. 
(See Col/ester v. Oftedahl (1941) 48 
Cal.App.2d 756, 760-761 [120 P .2d 710J [in
junctive relief conditioned upon payment of 
costs); cf. Farmers Ins. E<ch. v. Ruiz (1967) 
250 CaI.App.2<l 741, 747-748 [59 Cal.Rptr. 
13); 2 Witkin, Cal. Procedure (2d cd. 1970) 
Provisional Remedies, § 82, at p. 1520; 2 
Pomeroy's Equity Jurisprudence (5th ed. 
1941) § 385 et seq. ["He who seeks equity 
must do equity"].) 

(11e) In the present case, however, it is 
apparent that it would be inequitahle to charge 
plaintiffs, who lawfully perfected an easement 
by prescription, for the cost of removing an 
encroaching structure erected by defendant 
with prior notice of plaintiffs' claim. As pre
viously noted, defendant's building was erect
ed after plaintiffs' suit was filed and remained 
pending. Under similar circumstances, the 
courts have deemed an encroachment to be 
wilful and have ordered its removal despite a 
disproportionate hardship to the defendant. 
Likewise, plaintiffs should not be required to 
contribute to the cost of relocating encroaching 
structures which were erected by defendant 
with full knowledge of plaintiffs' claim. 

The judgment is affirmed. 

Mosk, J., Kaus, J., and Broussard, J., con-' 
curred. 

GRODI]\;, J., Coneurring.-I cannot accept 
the majority's attempted justification for the 
current law of prescriptive easements. How. in 
today·s urban society, Jitigation is reduced or 
the peace is preserved by allowing persons sit
uated as are these plaintiffs to acquire rights in 
what is concededly the laRd of another without 
a cent of payment is beyond my comprehen
sion. I therefore agree entirely with the policy 
criticisms contained in Justice Reynoso's dis
senting opinion. 

I am persuaded, however, that if change is 
to come to this arcane area of the law it should 
come through !'he' Legislature rather than 

throu£h the courts. It is not alone the existence 
of Ci~il Code section 1007 which.per-

[35 CaI.3d 577] 

wades me, for as my dissenting colleague ob
serves that section, adopted in 1872, was early 
interpreted as merely fixing the time within 
which a right by prescription may be acquired. 
But, in 1965 the Legislature modified the 
harsh application of the prescriptive easement 
doctrine by adding Civil Code section 1008, 
which permits a property owner to avoid ac
quisition of an easement by the simple expe
dient of posting a sign.' Given that modifica
tion, and that degree of legislative attention, I 
would leave the next move to Sacramento. I 
therefore join in affirming the trial court's 
judgment. 

Bird, C. J .. concurred. 

REYNOSO, J.-I respectfully dissent from 
that portion of the majority opinion which den
ies compensation of fair market value for the 
easement. 

A. Fair Market Value 

Plaintiffs called upon !'he power of the trial 
court, acting in equity, to declare and protect 
a prescriptive easement. The court agreed. Yet 
the practical result, as indicated by !'he Court 
of Appeal opinion (per Compton, J.), is that: 
.. A simple affirmance of the judgment would 
result in plaintiffs, who are admittedly tres
passers, acquiring practical possession of a 
sixteen thousand two hundred fifty (16,250) 
square foot parcel of defendant's valuable 
property free of charge ..... " 

The majority argues that the result, unjust or 
not, is ordained by statute. I disagree. My re
view of the statutes cited by the majority con
vinces me that they have not removed from the 

'Civil Code section 1008 provides: "No use by 
any persons or persons. no matter how long contin
ued, of any land, shall ever ripen into an easement 
by prescription, if the owner of such propeny posts 
at each entrance to the propeny or at intervals of 
not more than 200 feet along the boundary a sign 
reading substantially as -follows: 'Right to pass by 
permissjon~ and subject to con[rol~ of owner: Sec
tion lOO8~ Civil Cooe:~' 
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couns the traditional power to invoke the eq
uitable doctrines which deal with fairness. 
Those doctrines persuade me that plaintiffs 
should pay fair market value for the property 
interest ac~uifed. 

1. Statutory Scheme 

The law of prescriptive easements and their 
enforcement enjoyed a long history at common 
law before 1872. In that year Civil Code sec
tion 1007 was enacted. It merely codified the 
general concept of prescriptive easement 

[35 Cal.3d 578J 

found at common law. 1 We must look, there
fore, to common law precepts to resolve the 
issue at hand. 

At common law, the declaration of whether 
a prescriptive easement existed was considered 
an action at law. 2 It remains so. (2 Defuniak~ 
Handbook of Modern Equity (1956) § 31, 
pp. 55-56, hereinafter Defuniak.) However, 
the proteclion of the declared right was gen
erally considered, and ~till is, an action in eq
uity. (Walsh on Equity (1930) § 35, p. 184: 
hereinafter Walsh; Defuniak, § 31. p. 56.) 

Mere citation to Civil Code section 1007 re
solves nothing. The term "title by prescrip
tion," for example, describes the rights which 

lOur 1872 codification generally followed the 
1865 New York codification. (See 1 Powell, The 
Law of Real Property (1981 cd.) ~ 83. p. 307.) 
New York, like California, recognized tbe appli
cability of the common law. (Generany, see id .• al 
, 59. p. I $6.) Indeed. California had already in
corporated tbe common law of England. if not in 
ccnflict with conMitutional or s.tatutory provisions. 
as it existed in 1850. (See Civ. Colle. § 22.2 [for
merly Pol. Code. § 4468]; Manin "Ii. Superior 
CO"" (1917) 176 Cal. 289 [168 P. 135]; Mc
Murray, Sel'enly-jil'£' Years of California Jurispru
dence (1925) J3 Cal. LRev. 445.) 

'In Clarke v. Clarke (1901) 133 Cal. 667. 669 
[66 P. 10]. we find this description: "Prescription. 
at common law, was a mode of acquiring title to 
incorporeal hereditaments hy immemorial or loog
continued enjoyment. Jt had its. origin in a grant 
evidenced by· usage. and was. aU owed on account of 
its loss, either actual or s.upposed, and for this rea-
50n only those things could be prescribed for \,,..hich 
could be creQted by gran!. The pres.urnption of Ihe 
grant of an easement in the lands. or over the lands 
of another is 50metimes indulged." 

a person acquires upon establishing a prescrip
tive easement. Nothing more. The case at 
bench assumes acquisition; the real issue deals 
with the conditions which the court may im
pose to protect that judicially declared ease
ment. Thus, in Taormino v. Denny (1970) I 
Ca1.3d 679 [83 CaJ.Rptr. 359,463 P.2d 711), 
cited b)' the majority, our court did no more 
than affirm the prescriptive right over a private 
roadway. (See also Niles v. City of Los Ange
les (1899) 125 Cal. 572 [58 P. 190); Clarke v. 
Clarke (1901) 133 Cal. 667 [66 P. 10).) Not 
surprisin~ly, the parties have not cited the sec
tion before the trial court. the appellate court, 
or berore us, Neither the trial court nor the 
Court of Appeal mentioned it. And no papers 
before us mention the code section. Yet, the 
section erroneously forms the basis for the ma
jority opinion. 

2. 11le Power of the Coun Acting in Equity 

The Court of Appeal correctly identified the 
nature of plaintiff's cause of action and the 
issue in this appeal \"'hen it wrote: 'IThis is an 
appeal from an equitable decree which de
clared that plaintiffs had acquired an easement 
by prescription over the property of defend
ant." (Italics added.) Neither th., parties nor 
the majority disagree with that characteriza
tion. 

\Ve come, therefore, to the power of the 
court in equity. Whether the tri,:! court must 
order Ihe plaintiffs to pay fair market value for 
the prescrip-
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tive casement, as the Court of Appeal conclud
ed. depends on the breadth of discretion which 
the court in equity enjoys. Let us briefly ex
plore the concept of equity. 

Eqlliry's origins lie in the King's extraordi
nary judicial power. exercised through the 
Chancery, to administer justice whenever Uit 
was probable that a fair trial in the ordinary 
Courts would be impeded, and also whenevef~ 
... the regular administration of justice was 
hindered. (5 Pomeroy's Equity Jurisprudence 
(1941) § 31 p. 37, hereinafter Po·neroy.) The 
Chancellor was obliged to look only to "Hon
esty. Equity. and Conscience [ )" to decide 
conflicts. (ld., § 35, p. 40.) Today, it is only 
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a matter of degree that separates the early 
Chancellors who decided "whether reason and 
conscience demanded special interven
tion .... " (Walsh, § 53, p. 282) from the 
modern judges and their grants of equitable re
lief. (Id.) The modern judge remains the re
positor of special relief; he slands in the states' 
stead "modifying the rigor of hard and fast 
rules at law where reason and conscience de
mand it." (Ibid.) 

What would be fair under Ihe circumstances 
of the case at bench? The problem began be
cause plaintiff built a large commercial build
ing without leaving sufficient room for de!iv
ery trucks to approach the loading docks. The 
building which defendant had built left a 150-
foot wide strip of unimproved land. The 40-
foot wide driveway plaimiffs had constructed 
was simply insufficient for its purposes. 
Therefore, the delivery trucks went on to de
h'ndan!"s land. In the original negotiations the 
creation of an casement \'l,Ias considered by the 
seller, plaintiffs and defendant. but none was 
negoliated. Later, plaintiffs offered to pur
chase an ea5.ement at least twice. Finally, 
when defendant raised a dirt pad of land on his 
land (apparently in preparation for the con· 
struction) which prevented the trucks from 
trespassing more than five feet, plaintiffs 
brought this action. 

Traditionally the courts have not imposed a 
condition that fair market value be paid before 
a prescriptive easement will be declared and 
protected. However. in-my yiew, the couns uu 
have such power. In the case at bench that 
power should be exercised. 

The role which the court in equity can play 
is seen in two disparate examples. one old and 
one new. First, we look to the traditional case 
wherein the building of one 01,vner trespasses 
upon that of another. Where the law recog· 
nizes a legal wrong in such a trespass, and 
would normally order the removal of the en
croaching building (as was done in the case at 
bench), the court in equity. may instead order 
that money damages be paid by the encroach
ing pany as a condition of protecting [he en
croachment, particularly where the encroach
ment was unintentional. (See Walsh, § 55, 
pp. 284-85.) 

[35 Cal.3d 580] 

Second, '1 cite a quite different example which 

does not deal with property, The courts, pur
suant to their inherent equitable powers, have 
created s.everal exceptions to the statutory rule 
(Code Civ. Proc., * 1021) which requires each 
party to pay his or her o\.\'n attorney fees. (See 
Serrano v. Priesr (1977) 20 Ca1.3d 25. 34-47 
[141 Cal. Rptr. 315, 569 P.2d 1303J.) These 
examples simply illustrate the not too ~tartling 
notion that courts of equity. in search of fair
ness. may (I) impose conditions before a de
cree protecting rights will issue, (2) grant 
monetary damages, and (3) exrend statutory 
rights. I cite thesl! only to stress that no reason 
abides in [he history. concept or modan prac
tice of equity which would so restri;::t the pow
er of the court that it could not impose a re
quirement that fair market value ~e paid by the 
trespasser who is grante.d a prescriptive ease
ment. 

Finally. I turn to the fairness issue. By per
mining the prescriptive easement in the Case at 
bench the state, acting through the coun, en
dorses a private action alin to eminent do
main. Practicaily, 3 it is the taking of property 
rights from defendant and giving them to 
plaintiff. Can it be fair to reward a wrongdoer 
and punish an innocent property owner? 

The majority says "yes. H It is fair, accord
ing to the majorily, for several reasons includ
ing (1) reducing litigation_ (2) protecting pos
session, and (3) preference for use over disuse 
of land. None of these reasons is convincing. 
First, no litigation was reduced. Society 
~hulild i!.0t be in :h;:: bu:o;.~ness of fC'fcing an 
owner of land to.bring suit when a trespass has 
occurred. Such a policy increases litigation. 
Second, the possession of the easement has in 
faci been .protected; plaintiffs are only re
quired to pay' for the f':3Sement. Third. modern 
SOCiC!lY evidences a preference for planned 
use, not the ad hoc use of a trespasser. It is 
questionable that in the urban seuing of the 
case at bench, such use by the trespasser is 
preferred by society. 

I do not rely solely on my personal view of 
fairness. Rather. it is my role as a judge, as it 
was with the chancellor, to apply a "concep-

lThe fiction that a losr ~·tit1e" is newly found by 
the trespasser and that therefore he or she has a title 
sufficient as to all flies in the face of reality. The 
facts in the case at bench cannot accommodate that 
fiction. 
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lion of justice in accordance with the prevail
ing reason and conscience of the time." 
(Walsh. § 53, p. 281.) (See also 5 Pomeroy, 
Equity Jurisprudence, § 67, p. 89; '"[Equily) 
is so constructed .... that it possesses an in
herent capacity of expansion, so as to keep 
abreast of each succeeding generation and 
age. ") The final decree of the trial court, ap
proved by the majority, contravenes today's 
basic notions of fairness and justice. A re
quirement that plaintiffs pay fair market value 
for the land use given them is the least our 
society expects. 

[35 Cal.3d 581) 

B. Disposition 

The suggestion of the concurring oplnlOn 
that the Legislature should study this area of 

law bears underscoring. The statutes need to 
reflect today's real ities. Certainly-Ibey 
should at least ameliorate the harsh conse
quences the majority feels compelled to en
force. However, I note .that the recent legisla· 
tive changes referred to in the concurrence 
only provide a landowner relief from the cre
ation of a prescriptive easement. There re~ 

mains the need for an equitable avenue' by 
which the courts may relieve a landowner sub~ 
jeet to a prescriptive easement of an otherwise 
inequi table burden. 

1 would affirm the judgment. However, I 
would remand to the trial court for further pro~ 
ceedings to fix an amount of reasonable com~ 
pensation to be paid by plaintiffs to defendant. 
That compensation would be the fair market 
value of the property inlerest acquired. From 
that compensation damages, if any. sustained 

. by plaintiff should be subtracted. 

l , 


