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Second Supplement to Memorandum 84-68 

Subject: Topics and Priorities for 1985 (Landlord-Tenant Law) 

At its April 1984 meeting, the Commission determined to retain a 

consultant to prepare a study on landlord-tenant law. The Commission 

made this decision in response to a suggestion from the Executive Committee 

of the Real Property Law Section of the State Bar that this topic be 

considered by the Commission. Sufficient funds to finance the study 

were available in the appropriation for the fiscal year that ended June 

30, 1984. However, the members of the Commission subcommittee designated 

for the purpose of approving the consultant recommended by the staff did 

not complete their investigation of the two consultants suggested by the 

staff in time to permit a contract to be made. As a result, no contract 

was made. 

The decision to retain a consultant to prepare a background study 

was not a determination concerning the time When this topic would actively 

be considered by the Commission. Rather it was a recognition that the 

topic needs study and that a consultant should be obtained so a study 

will be available in a few years when the Commission is ready to give 

active consideration to a new major topic. 

The staff believes that this topic is in need of study. For 

example, we have received a letter from Senator Rosenthal (Exhibit 1 

attached) noting a significant and difficult problem in existing law. 

Exhibit 2 is a recent case Where the court points out that an existing 

California rule is not suited to our present day periodic tenancy relation­

ships but the Legislature rather than the courts must modernize the 

rule. The rule involved concerns the common problem of a lessee giving 

30 days' notice of termination but miscalculating the date of termination. 

The letter and the case point out two problems in need of attention. 

You should read the exhibits attached to determine whether you believe 

either or both of the problems need immediate attention. However, the 

staff believes that the position of the State Bar Section is sound--a 

comprehensive study. rather than a piecemeal study, is the proper 

approach to take. 

Until funds are available to finance a background study on this 

topic, there is not much the Commission can do to plan for active consider-
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ation of the topic. We need a background study prepared by an expert 

before we can profitably consider this topic. The staff would put this 

topic in the category to be considered wnen funds are available to 

finance background research studies. At that time, the Commission will 

have to determine the priority to be given to the various topics that 

are awaiting background studies. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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to Memo 84-68 EXHIBIT 1 

EDWARD fiRESTONE 

, ' 

Mar. 22, 1984 

ATTORNEY AT LAW 

2506 ROSCOMAR E: il'l!OAO 

LOS It.NG£L£S, CAl1FORN'It. 90024 

TELEPHONCS 4'7115 4 "'001 • ..,n-41512 

The Honorable Herschel Rosenthal 
Senator, 22nd District 
11340 W. Olympic Blvd. 
Los Angeles, CA 90064 

Dear Senator: 

""A serious problem exists under the present landlord-tenant 
lawS". 

Under the provisions of the Code of Civil Procedure, Sec­
tions 1159 et. seq., the landlord may file an action for 
unlawful detainer where the tenant has defaulted in rent 
payments. This is a summary procedure and the legislature 
has acknowledged this in requiring a 5-day response by the 
defendant instead of the usual 30days in most civil actions. 
It has further indicated this summary action, in Section 
lI79(a), by giving these proceedings precedence over other 
civil actions. 

, , 
The problems arise when the landlord, having obtained his 
judgment and a writ of possession, attempts to evict the 
tenants. According to Section 7l5.020(d). if there is a 
person in the premises who is not named in the writ, all 
that person has to do is claim a right to possession and the 
levying officer may not place the judgment creditor in 
possession. THIS IS SO EVEN IF THE THAT PERSON IS UNKNOWN TO 
THE L~DLORD AND IS ON THE PROPERTY WITHOUT THE LANDLORD'S 
CONSENT. THIS PERSON DOES NOT EVEN HAVE TO SHOW THE LEVYING 
OFFICER ANY IDENTIFICATION TO SHOW THAT HE OR SHE IS ACTUAL­
LY RESIDING IN THE PREHISES. 

For example, landlord rents to tenants John and Mary Jones 
under an oral lease or even under a written lease by the 
terms of which Jones cannot sub-lease without the 
consent of the landlord. The lease may even state that the 
premises will be occupied only by John and Mary, John and 
Mary fail to pay rent and landlord sues John and Mary for 
unlawful detainer. Unless the landlord happens to live in 
the same building only John and Mary are named'in the com­
plaint because these are the only persons that the landlord 
knows about. Even if the landlord names several John Does 
in the complaint, only John and Mary would be served and the 
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judgment for the landlord would be against only John and 
Mary. 

When the levying officer arrives to serve John and Mary with 
the writ of possession a third person hands him an affidavit 
to the effect that he or she has lived on the premises prior 
to the time that John and Mary were served and the levying 
officer, by virtue of 7l5.020(d), cannot give possession to 
the landlord. The landlord, who by now has received no rent 
for several months, has two choices: 

1. He can serve this person with a 3-day notice to pay 
rent or quit and follow up with an unlawful detainer as he 
did with John and Mary. This means that he has lost at 
least another month's rent by the time he obtains judgment 
and a writ of possession against this third person, or 

2. . He can bring this third person into court on an 
Order to Show cause why he or she should not be bound under 
the same judgment as John and Mary under the provisions of 
Section 989. This method will save the landlord a couple of 
weeks IF HE CAN SERVE THIS THIRD PERSON. Unless the third 
person makes an appearance in court, which seldom happens, 
the landlord cannot prove that the affidavit, made under 
penalty of perjury, is false and even if he did, a perjury 
charge against the third person puts no money in the land­
lord's pocket. 

Assuming that the landlord has brought this third person 
into the action by either of the above methods, and the 
levying officer is again sent out to possess the property 
under the writ, there is nothing to prevent A FOURTH PERSON 
from claiming a right to the property, the same as the third 
party. All it takes is a piece of paper designated an 
-affidavit" given to the levying officer to halt the posses­
sion of the property. 

Unfortunately it is not unusal for I or 1 persons to rent an 
apartment and then bring in additional persons without the 
knowledge or consent of the landlord. The above example of 
the Joneses is not hypothetical, it is real. 

I sincerely request that you initiate legislation for a 
change to Section 715.020(d) of the Code of Civil Procedure 
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to bring it into line with Section 720.610 et. seq., under­
takings to release property, and amend the section to read: 

7l5.020(d). Where a third person claims a 'right 
topossession of the property that has been 
levied on under awrit of possession, the third 
person shall file an undertaking with the levying 
officer in an amount equal to one andone-half 
times the amount of the jUdgment. The undertaking 
shall comply with the provisions of Chapter 6, 
Sections 720.620 through 720.660 and Chapter 7 
of this Code. 

I believe this amendment would be equitable for both the 
tenant and the landlord. If, upon trial or hearing against 
the third person, the landlord is successful, he has the 
undertaking from which to recover. If the third person is 
successful, he or she will recover the costs of the under­
taking from the landlord as damages, in addition to his or 
her costs of suit. 

I would appreciate your comments. 

Very truly your 

~/~ ~dward F1r stone 

----
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EXHIBIT 2 

KAPLAN V. LOPATIN 767,768 
156 CaLApp.3d 767; - Cal.Rptr. [May 19841 

[156 Cal.App.3d 767} 

[No. BOO3866. Second Dist .• Di\". Four. Mal' 31.1984.1 

LESLIE KAPLAN. Plaintiff and Respondent. v. 
SARA E. LOPATIN. Defendant and Appellant. 

SUMMARY 

A tenant delivered two letters to her landlord stating her imcm to terminate a month-to-month 
tenancy. The letters gave less than the 3~-days r.atice (0 terminate required by Civ. Code, 
§ 1946, before the 'toted termination ddte. Shortly thereafter. the lenant pllrported to relracl her 
termination, but the landlord refused to consent to the retraction. The landlord subsequently 
obtained an unlawful detainer judgment. (Municipa! Court flU Ihe Los Angeles Judicial District 
of Los Angeles County, No. A 03331, Richard A. Adler, Judge.J 

The Court of Appeal reversed. It held that Ci\'. Code, § 1946. did not alter lhe common law 
rule that a notice of intent to terminate a tenancy wbich fails to stare the requisite number of 
days notice is ineffective to terminate the tenancy. It also held that the tenant's letters did not 
constitute a written offer to surrr.!ndcr the premises pursuant to Codt! Civ. Proc., § 1161, subd. 
(5), which provides that a tenant may lawfully cause a termination of tenancy when he or she 
"makes a written offer to surrender which is acccpwJ in writing by the landlord." It held that 
the character of the letters, by which the tcnarlt intended only to give notice to terminate the 
tenancy. was conclusively established by the pleadings. (Opinion by Vi/ood:;, P. J .. with King­
,ley and McClosky, JJ., concurring.) 

HEADNOTES 

Classified to California Digc~t of Official Reports, 3d Series 

(la-Ie) Landlord and Tenant § 124-Ter­
mination of Tenancy-Notice-Requi­
sites and Effect of Notice-Failure to 
Provide Requisite Number of Days No­
tice.-Civ. Code, § 1946, which provides 
that, as. to month-lo-month tenancies, at 
least 30 days written notice is required to 
terminate the tenancy. docs not alter the 
common law rule that a notice of intent to 
terminate a tenancy which states less than 
the legally 

[156 CaI.App.3d 768) 

required period of notice is wholly ineffec­
tive to terminate the tenancy. There fore, a 
notice of intent to tenninate a tenancy 
which fails to state the requisite number of 
days notice cannot serve to terminate the 
ter.:mcy. Consequently. a tenant's letters 10 

her landlord stating her intent to tenninate 
a month-to-month tenancy. given to the 
landlord on January 7. 1982, specifying 
January 31, 1982, as the date of termina­
tion, was ineffective to terminate the ten­
ancy. 

[See Cal.Jur.3d, Landlord and Tenant, 
§ 249; Am,Jur.2d, Landlord and Tenant, 
§ 990.J 

(2a, 2b) Common and Civil Law § 4-Com­
moo Law as Affected by Statute.-Stat­
utes will not be presumed to supersede 
common law rules un]ess the statutory lan­
guage expllcitly so indicates or necessarily 
so implies. The common law is not re­
pealed by implication or otherwise if there 
is no repugnancy between it and the statute 
and it does not appear that the Legislature 
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intended to cover all subjects. 

(3) Statutes § 19-Construetion-EtTect of 
Common Law.-Where there is no ex­
press intent to depart from, alter. or abro­
gate the common law rules, a statute on a 
subject will be construed in light of the 
common law decisions on the same subject 
or closely related subjects. 

(4) Statutes § 19-Construction-Plain 
Meaning.-It is not proper statutory con· 
struction for a court to add to or take away 
from the plain meaning of a statute. 

(5) Statutes § 45-Construction-Pre,ump­
lions-Legislative Familiarity With 
Common Law.-ln construing a statute, 
courts must assume that in enacting or 
amending the statute, the Legislature was 
famitiar with the common law rules on the 
subject. 

·(6a, 6b) Landlord and Tenant § 136-Ter­
mination-Surrender-What Constitutes 
an OtTer to Surrender.-Two letters by a 
tenant to her landlord stating her intent to" 
terminate a month-to-month tenancy, 
which were legally ineffective to terminate 
the tenancy because they fai led to provide 
thirty-days notice of termination as re­
quired by Civ. Code, § 1946, did not con­
stitute a written "offer to surrender" the 
premises pursuant to Code Civ. Proc., 
§ 1161, subd. 5, which provides that a ten­
ant of real property may la wfull y cause a 
termination of tenancy when he or she 
"makes a written offer to surrender" 
which is accepted in writing by th~ land­
lord. The cbaracter of the letters, intended 
by the tenant to be effective as a notice of 
termination, was conclusively established 
by the pleadings. Consequently, no evi­
dence 

[156 Cal_App_3d 76?] 

was admissible, nor could a finding be 
made, that it was not the tenant' s intention 
that the letters be a notice of termination of 
J:ler tenancy. 

(1) Pleading t 47-Answer-Admissions-

KAPLAN v. LOPATIN 

156 Cal.App. 3d 767; - Cal.Rplr. - [May 19&4} 

By Failure to Deny.-Every material al­
legation of the complaint or cross-com­
plaint not controverted by the answer shall, 
for purposes of the action, be taken as truc. 

(8) Contracts § 26--Construction and Inter­
pretation-Functi"n of Courts-Ques­
tions of Fact-Appellate Review_-Ap­
pcllate review of a trial court's interpreta­
tion of an agreement is governed by the 
rule that where extrinsic e"'idence has been 
properly admitted as an aid to the interpre­
tation of a contract and the evidence con­
flicts, a reasonable construction of the 
agreement by the trial court which is sup­
ported by substantial evidence will be up­
held. 

(9) Landlord and Tenant § 141-Termina­
tion-Kotice to Quit-Ufect of Kotice­
Withdrawal or Waiver of Notice.-A 
party who has given a notice to quit cannot 
afterwards withdraw or wah'e such notice 
without the consent of the other party to the 
tenancy, A notice once gh'en operates to 
terminate the tenancy at the time therein 
specified unless both parties consent that it 
shall not so operate. 

COUNSEL 

Anna Burns for Defendant and Appellant. 

Honey Kessler Amado for Plaintiff and 
Respondent. 

OPINION 

WOODS, P_ J_-This is an appeal timely tak­
en by defendant tenant, Sara E. Lopatin, from 
an unlawful detainer judgment entered on May 
17, 1982,' in favor of plaintiff, Leslie Kaplan, 
for possession of residential property located 

I The Appellate Depanment of the Los Angeles 
Superior Court certified for publication its opinion 
reversing a municipal coun judgment for unlawfu1 
detainer. This court transferred the case: pursuant to 
California Rules of Court, rule 62(a). 
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at 659 South Ridgeley Drive, Los Angeles, l'\otc No.2: 
California, and for damages in the su,n of 
S662. Plaintiff's request to cash defendant's 
cashier's check of $216 was also granted. 

[156 Cal.App.3d 770) 

The engrossed settled statement provides us 
with the following facts: 

Plaintiff is the owner of the real property in 
issue; defendant was plaintiff's tenant, having 
occupied the, premises since December 28, 
1970, when she entered into possession pur­
suant to a lc~se executed by the defendant and 
the deceased mother of plaintiff. The original 
lease executed by plaintiff's mol her and de­
fendant provided for an original term of two 
years, which expired February 28, 1979.' Per­
tinent provisions· of the lease provided, "If the 
lessee shall hold over the term with the consent 
expressed or implied, of the lessor. such hold­
ing shall be construed to be a tenancy only 
from month -to-month. " 

Since February 28, 1979, defendant has oc­
cupied the premises pursuant to the foregoing 
lease provisions under a month-to-month ten­
ancy. The lease is silent as to the men ncr by 
which the month-to-month tenancy could be 
terminated. 

On Thursday, January 7, 1982. defendant 
placed in plaintiff's mailbox the following two 
notes written by defendant of which plaintiff 
acknowledged receipt: Note No.1: 

"Leslie Kaplan 
460 Highland Ave. 
L.A. Calif. 

"Dec. 31,1981 

"Hi Leslie: I hereby give notice I will vacate 
my apt. on January 31, 1982. It will be pos­
sible for me to move sooner if we agree with 
regards to a rebate from you if you should 
wish to rent the apt. sooner so tha! new tenants 
can move in by Feb. 1st which will be to your 
benefit. 

(signed) Sara E. Lopatin 
:'P.S. Dec. 28, 1981 was 11 years I moved 
10 ... 

l'fhese dates are taken from the engrossed settle­
ment statement. Extensions· were apparently grant­
«I. 

"Jan. 7-

Hi Leslie: 
J thot [sic) I enclosed my notice to vacate 

with my check, but I found it on my table this 
morning. Anyway I'm so exited and lite [sic] 
he-aded these past few months (weeks especial­
ly) as I'm gelling 'married' within a few 
weeks. We leased a beautiful 2 bedroom apt 
sooner than expected. 

(signed) Sara" 

[156 Cal.App.3d 771) 

On Sunday, January 10, 1982, defendant 
telephoned plaintiff several times. Plaintiff 
eventually returned her calls. During the tele­
phone conversarions, defendant stated to plain­
tiff that she was withdrawing her notice of ter­
mination. Pl.<Jintiff's response was noncommi­
tal, e:r.prcssing neither consent to, nor ·rejec­
tion on the attempted recall of the notice. 

On the afternoon of Sunday, January 10, 
1982. defendant mailed to plaintiff the follow­
ing note written by defendant upon stationery 
bearing defendant's printed name and address: 

"Sunday, Jan. 10. 1982 

"Hi Leslie: Referring to our phone conversa­
tion; due to unforeseen circumstances within 
the last few days, I have to change my plans 
making it necessary to retract my moving no­
tice. So as of this writing I will remain here. 

Sincerely, 
(signed) Sara E. Lopatin" 

On Monday, January 11, 1982, plaintiff 
mailed to defendant the following letter: 

.. Sara Lopali n 
659 South Ridgeley Drive 
Los Angeles, Ca. 90036 
"Dear Sara, 

"January 11, 1982 

H I accept your notice to quit and do not and 
will not consent to a withdrawal of that notice 
to terminate tenancy. If the premises is not 
surrendered by January 31, 1982. I will use 
your written notice as a grounds for an unlaw-
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fu1 detainer action. 
Sincerely 

(signed) Le,lie Kaplan" 
Defendant mailed a cashier's check in the 
amount of $216, covering the rent from Feb­
ruary 1, 1982, to February 28, 1982, to plain­
tiff. This check was received by plaintiff on 
January 30, 1982, and she retained it. 

On February 2, 1982, plaintiff sent defend­
ant a notice to quit the premises ~y February 
7, 1982. 

Plaintiff was aware that the cashier's check 
represented the rent from defendant for the 
month of February, 1982. Plaintiff made no 
attempt to 

[156 Cal.App.3d 772] 

return the check to defendant. Plaintiff never 
notified defendant that the rent check was un­
acceptable. 

When defendant did not vacate the premises 
on February 7, 1982, plaintiff filed the instant 
action for unlawful detainer on February 9, 
1982. 

We are presented with the following issues: 
I. Does Civil Code section 1946 abrogate 

the common law rule as to the ineffectiveness 
of a late notice of termination? 

n. May the ineffectual notice of termination 
be deemed to constitute an offer to surrender 
pursuant to section 1161, subdivision 5 of the 
Code of Civil Procedure? 

m. Whether such an offer to surrender may 
lawfully be unilaterally withdrawn by the les­
see without lessor's consent, and the effect of 
the lessor's retention without negotiation of the 
tenant's check? 

I 

The statute contro1ling termination of ten­
ancies from month-to-month is section 1946 of 
the Civil Code, which provides in pertinent 
part: "A hiring of real property, for a term not 
specified by the parties, is deemed to be re­
newed as stated in Section 1945, at the end of 
tbe term implied by law unless one of the par­
ties gives wri«en notice to the other of his in­
tention to terminate the same, at least as long 
before the expiration thereof as the term of the 
hiring itself, not exceeding 30 days; provided, 
Irowever, IMt as to tenancies from month to 

KAPLAN ", LOPAT1~ 
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month either oj the parties may cerminate the 
same by giving ar teast JO da.vs' ...... rirren noticr 
thereof at any lime and the rent shall be due 
and pa.'mble to and including (he date of ter· 
minatioli. It shall be competent for the partie'i 
to provide by an agreement at the time such 
tenancy is. created that a notice of the intention 
to tenninatc the same may be given at any time 
not less than seven days before the expiration 
of the term thereof." (Italics added.) 

(la) However, as is explained below, sec· 
ticm 1946 is not necessarily controlling as to 
aU aspects of termination of periodic tenancie~ 
unless the statute dearly manifests an intent to 
modify or supersede otherwise applicable 
common law rules . 
. Section 22.2 of the Civil Code' provides: 
"The common law of England, so far as it is 
not repugnant or inconsis'(~nt with the ConSoti· 
tutian of the 

[156 Cal.App.3d 773] 

United States, Of the Constitution or laws of 
this State. is the rule of decision in all the 
courts of this State." 

Section 4 of the Civil Code provides: "The 
rule of the common law. that statutes in derog· 
alion thereof are to be strictly construed, has. 
no application to this code. The code establish­
es the law of this State respecting the subjects 
to which it relates, and its provisions are to be 
liberally construed with a view to effect its ob­
jects and to promote justice. " 

(2a) Case law has established that statutes· 
will not be presumed to supersede common 
law rules unless the statutory langUf'ge explic­
itly so indicates or necessarily so implies. 

(3) Where there is no express intent to de­
part from, alter or abrogate the common law 
rules, a statute on the subject will be construed 
in light of the common law decisions on the 
same subject or close1y related subjects. 
(Morris v. Oney (1963) 217 Cal.App.2d 864, 
870 [32 Cal.Rptr. 88J; County of Los Angelc, 
v. Fri"hie (1942) 19 Cal.2d 634, 639 lIZ! 
P.2d 526J; Loew's Inc. v.Byram (1938) II 
Cal.2d 746, 750 [82 P.2d IJ.) (2b) Other· 
wise stated. the common law is not repealed 
by implication or otherwise if there is nO re-

3Formerly Political Cooe section 4468. (Stats. 
1850, ch. 95. p. 219.) 
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pugnancy between it and the statute, and it 
does not appear thaI the legislature intended to 
cover the whole subject. (Gray v. Sutherland 
(1954) 124 Cal.App.2d 280, 290 [268 P.2d 
7541.) 

(lb) Thus, the question is whether section 
1946 of the Civil Code evidences a specific 
intent to abrogate ·the common law rule as to 
the ineffectuality of a late notice of termination 
or evidences a general intent to control the 
whole subject matter of termination of periodic 
lenancies so as to supersede the common law 
by necessary implication. 

Under common law in America an untimely 
notice of termination of a periodic tenancy is 
not only ineffective to terminate [he tenancy as 
of the end of the period for which it was in­
tended but is wholly ineffectual to terminate 
the tenancy as of the end of any succeeding 
period without funher timely notice. (Arbellz 
v. Exley, Watkins & Co. (1905) 57 W. Va. 580 
[50 S.E. 813J; Grace v. Michaud (1892) 50 
Minn. 139 [52 N.W. 390J; note (1956) 8 Has­
tings L.J. 108, 109-111.) 

When enacted in 1872, Civil Code section 
1946, which governs the termination of peri­
odic tenancies by notice, followed the basic 
common law rule to require that a month-to­
month tenancy was terminable bv a notice 
which was as long as the period of the tenancy, 
and which was given so as to expire at the end 
of the period of the tenancy. 

[156 Cal.App.3d 774J 

"As originally enacted in 1872, [Civ. Code, 
§ 1946J declared that: 'A hiring of real prop­
erty for a tenn not specified by the panies, is 
deemed to be renewed as stated in the last sec­
tion, at the end of the term implied by law, 
unless one of the parties gives notice to the 
other of his intention to terminate the same~ at 
least as long before the expiration thereof as 
the tenn of the hiring itself, not exceeding one 
month.'" (West Annat. Cal. Codes, Civ. 
Code, § 1946, Historical Note, p. 179 (1954 
ed.).) 

In 1941 and 1947 Civil Code section 1946 
Was amended to its present fonn, which 
changes the basic common law rute in two 
ways. The 1941 amendment changed the com­
mon law to provide that the notice of tenni­
natioD could be given at any time; the 1947 
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amendment changed the common law to pro­
vide for 30 days as opposed to one month's 
notice. (Ibid.: 8 Hastings L.J. 108 at p. 110.) 

Thu" Civil Code section 1946 as amended 
does not expres~ly abrogate the common law 
rule that a notice of intent to terminate tenancy 
which states less than the legally required pe­
riod of notice is wholly ineffective to terminate 
the tenancy. (See 8 Hastings L.l. 108 at 
p. 110, supra.) :\or does the statutory lan­
guage suggest that this common law rule is in­
consistent with the scheme of Civil Code sec­
tion 1946 as amended. 

Accordingly, Civil Code section 1946 does 
not appear to alter the common law rule. 
Therefore, a notice of intent to terminate ten­
ancy which fails to state the requisite number 
of days notice cafill0t serve to tcrmi nate the 
tenancy. 

However, in Kingston v. Colburn (1956) 
139 Cal.App.2d 623, 625 [293 P.2d 805J, the 
Third District held that, under section 1946, a 
nmice of termination that is untimely as to the 
stated termination date (less than 30 days suc­
ceeding service) is nevertheless effective to 
terminate as of 30 days succeeding that ser­
vice. 

In Kingston, plaintiff lessor and defendants' , 
tenants entered into a written five-year lease 
calling for payment of a monthly rent of $125. 
1jle tenants vacated the premises, and the les­
sor sued for the balance of the rents called for 
by the lease. The trial coun denied any recov­
ery. On appeal, the Coun of Appeal held that 
the lease was insufficient under the statute of 
frauds to constitute a lease for a five-year 
terin, but because defendants had entered into 
possession and had commenced paying a 
mont.llly rental, they became tenants from 
month to month. The opinion points out that 
on January II, 1954, defendants gave notice 
to the landlord that they had vacated the premo 
ises on January 9. As to the effect of this no­
tice, the Coun of Appeal stated: "As a tenant 
from month to month under the provisions of 
section 1946 of 

[156 Cal.App.3d 775] 

the Civil Code, defendants could tenninate 
their tenancy 'by givil1g at least 30 days' writ­
ten notice thereof at any time and the rent shall 
be due aDd payable to and including the date 
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of termination.' Necessarily therefore the no­
tice of January 11 was insufficient and not in 
compliance with the statute so as to terminate 
the tenancy on January 10, but that is not to 
say it would not have been effective as of Feb­
ruary 10." (Kings/on v, ColburI!, supra, 139 
Cal.App.2d 623, 625.) 

The Court of Appeal then reversed the judg­
ment of the trial court, which had denied all 
recovery to plaintiff, with instructions to enter 
a judgment for plaintiff for $125, the amount 
of one month' s rent. 

It has been suggested lhat Kingston is distin­
guishable from the present case on two bases: 
(I) that Kingston was concerned only with the 
effect of a tenant's premature notice upon his 
obligation to pay rent, while in the underlying 
action defendant made no attempt to a,'oid 
paying rent due, and (2) in Kingston the de­
fendant had vacated the premises prior to giv­
ing notice, so that the court did not have before 
it the question of unlawful detainer, as we have 
before us. But this attempted distinction over­
looks the critical fact that both the duration of 
the tenant's obligation to pay rent and the land­
lord's ability to recover possession are depen­
dent upon the same event-whether the tenan­
cy has been terminated, Kingston must be rec· 
ognized as holding that section 1946 of the 
Civil Code departs from the common law rule 
as to the effectiveness of untimely notice of 
termination of month-to-month tenancies. 

Kingston did not raise or discuss the ques­
tion of whether section 1946 abrogated the 
common law rule. The Kings/on decision pro­
vides a pragmatic solution to the common 
problem of a lessee giving 30 days notice of 
termination but miscalculating the date of ter­
mination. In such instances, the lessee giving 
notice expects the tenancy to terminate on the 
date specified in the notice, and to be respon­
sible to pay reot until a new and effective no­
tice is served. Conversely, a lessor serving no­
tice could contract to lease the premises to a 
new lessee yet remaio obligated to the present 
tenant until a' new and effective notice is 
served to effect the desired termination. 

The Kingston rule thus appears more suited 
to our present day periodic tenancy relation­
ships than the, common law rule. The prevail­
ing rule in other. jurisdictions is in accord with 
KingsUJn. (Annot., Notice to Terminate Ten­
ancy (1933) 86 A.L.R. 1346, 1349; 50 
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Am,Jur.2d 97, Landlord and Tenant, § 1210, 
pp, 96-97,) 

Ne\'t?rtheless, under the guidelines discussed 
above concerning determination of abrogation 
of common law rule by, statute, it must be Con­
duded 

[156 Cal.App.3d 776] 

that seclion 1946 of the Civil Co~e does not 
expressly or by necessary implication alter or 
conflict with the common law rule nor does 
section 1946 reflect a clear intent by the Leg­
islature to conlrol the whole subject of the ef­
fect of untimely notices to terminate periodic 
tenancies. If lhe Legislature intended that sec­
tion 1946 effect the rule stated in Kingston, it 
is the exclusive province of that body to ex­
press lhal intent. (Estate oj Horman (1971) 5 
Ca1.3d 62. 77 [95 Cal. Rptr. 433, 485 P.2d 
785]; Smith v. Anderson (1967) 67 Cal.2d 
635, 645 [63 Cal.Rptr. 391,433 P,2d 183).) 
(4) ·It is not proper slatutory construction for 
a court to add to or take away from the plain 
meaning of a statute. (In re Andrews (1976) 18 
Ca1.3d 208,212 [133 Cal.Rptr. 365, 555 P.2d 
97]; Grear lAkes Propenies, Inc. v. Cit)' ofE/ 
Segundo (1977) 19 Ca1.3d 152, 155 [137 
Cal.Rptr. 154, 561 P,2d 244).) (5) Perhaps 
most significantly, in construing a statute 
courts must assume that in enacting or amend­
ing the statute the Legislature was familiar 
with the common law rules on the subject. 
(Keeler v. Superior Court (1970) 2 Cal. 3d 619 
[87 Cal.Rptr. 481, 470 P,2d 617, 40 A.L.R,3d 
420J; Baker v. Baker (1859) 13 Cal. 87,95-
96.) 

(1e) In this case, defendant's letter of intent 
to terminate was ineffective as it was given to 
the landlord on January 7, and it specified Jan­
uary 31 as the date of termination. 

II 

(6a) Given that the untimely notice did not 
effect a unilateral termination of the tenancy. 
the question remains whether the letters of De­
cember 31, 1981, and January 7, 1982, con­
.stitute a written "offer to surrender'· the 
premises pursuant to Code of Civil Procedure 
section 1161, subdivision 5 that could be ac­
cepted by the lessor. 

Section 1161, subdivision 5 of theCode <Yf ' 
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Civil Procedure provides that a tenant of real 
property may lawfully cause a termination of 
!enancy when he " ... makes a written offer 
to surrender which is accepted in writing by 
Ibe landlord. " 

Under the facts of the present case, it is ar­
guable that the tenant's two letters could be 
construed as such an offer to surrender which 
was accepted by the landlord's letter of Janu­
ary 11. In the early of case Dorn v. Oppen­
heim (1919) 45 Cal.App. 312 [187 P. 462]. a 
month-to-month tenant vacated the premises 
without even attempting to give written notice 
of temlination. The tenant did on two occ-a­
sions tender the keys to the landlord, which 
tenders were rejected. Dorn, at page 314, 
characterized this conduct as follows: "The 
most that can be reasonably claimed for such 
tender is 
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that it was a mere offer to terminate the ten· 
ancy a~d surrender possession~ which was 
promptly declined by the landlord." (Italics 
added.) 

It was the position of the majority in the ap­
pellate department that, as in Dorn, the tenant 
in the present case committed an II insufficient 
act" to effect a unilateral termination under 
section 1946, and that that act may be deemed 
an "offer to surrender . ., 

While there is superficial analogy between 
!he misfeasane<: of the Dorn tenant and the 
malfeasane<: of tbe present tenant, the analogy 
is not sustainable. Nor do the underlying find· 
ings of fact in the present action allow an ap.­
pellate court to reevaluate the extrinsic evi· 
dence by which the trial court determined that 
!he tenant intended the notice to be one to ter· 
minate the tenancy as of J annary 31, 1982, 
rather than an offer to surrender on that date. 
Further, the character of the letters was estab· 
lished by the allegations and admissions in the 
verified complaint and answer below. 

In Dom, the tenant did not attempt to effect 
I termination under section 1946 by written 
notice. The only act was the teoder of keys 
evidencing an offer of immediate, uncondi­
tiona! surrender. There can be no dispute as to 
!he characterization of such act. By contrast, 
in the present action, the tenant attempted to 
effect a unilateral termination b,. service of 
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written notice pursuant to section 1946. The 
mere fact that the Jetters were legally ineffec· 
tual as a notice to terminal!! does not necessar­
iJy require the conclusion £hey were instead in­
tended and treah.::d as an offer to surrender as 
of a date certain that would be legally binding 
upon definite terms if accepted by the land­
lord. 

As was persuasively pointed out in the dis­
senting opinion in the appellate department: 

"[IJt would appear to be clear that the letter 
(of December 31. 1981,] contains in the first 
sentence a 'notice I will vacate my apt. Jan. 
31, 1982,' and in the second an offer to reo 
move at a date earlier than that specified in the 
notice 'if we agree with regards to a Rebate 
from you .... ' That this is the construction 
placed upon it hy the panies is established by 
the pleadings. 

"In her verified first amended complaint, 
plaintiff alleged: '6. On or about January 7, 
1982, said Defendants delivered to the Plain· 
tiff herein a note, dated December 31, 1981, 
wherein Defendant LOPATIN gave notice that 
she will vacate her apartment on January 31, 
1982, thereby terminating said tenancy thirty 
one (31) days after the date of the notice. De· 
fendant LOPATIN further indicated that it would 
be possible for her to move sooner if she and 
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Plaintiff could agree with regards te a rebate 
for the unused portion of the rent. A copy of 
said notice dated December 31, 1981, has been 
attached hereto as Exhibit 'A'. 

"'7. On or about 1anuary 10, 191!2, said De· 
fendant LOPATIN telephoned Plaintiff herein 
and indicated that she would like to retract her 
notice to quit said premises and to terminate 
the tenancy. Plaintiff refused the retraction.' 

"In her verified answer, defendant pleaded: 
'Defendant admits the allegations contained in 
paragraphs I, 2, 6 and 9 of the complaint. ' She 
further pleaded: 'Answering paragraph 7 de­
fendant admits all of said paragraph but denies 
"Plaintiff refused to accept the retraction," ill 
said paragraph of the Complaint. ' 

"That 'Defendant LoPATIN gave notice !hat 
she will vacate her apartment on January 31, 
1982, thereby tenninating said tenancy thirty 
one (31) days after the date of the notice' and 
that on or about January 10, 1982, defendant 
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telephoned plaintiff 'and indicated that she 
would like to retract her notice to QUil said 
premises and to terminate the tenancy:' (italics 
added) were facts establishod by the pleadings. 
As such, they were not even is.mes in the trial. 

(7) ." 'Every material allegation of the com­
plaint or cross-complaint, not controverted by 
the answer, shall, for the purposes of the ac­
tion, be taken as true.' (Code Civ. Proe., 
§ 431.20, subd. (a); Perales v. Department of 
Human Resources De\,. (1973) 32 Cal.App.3d 
332, 341 [108 Cal.Rptr. 167]; Security Pac. 
Nat. Bank v. Associated Motor Sales (1980) 
106 Cal.App.3d 171, 176 [165 Cal.Rptr. 
38].)'" 

'In Lifton Y. Harshman (1947) 80 Cal.App.2d 
422,431-432 [182 P.2d 222], overruled on other 
grounds on Pao Ch 'en Lee v. Gregoriou (1958) 50 
Ca1.2d 502, 506 [326 P.2d 135], it was said: 
"When allegations in a complaint are admitled by 
the answer (a) no evidence need be offered in their 
support; (b) evidence is not admissible to prove 
their untruth; (c) no finding thereon is necessary; 
(d) a finding oontrary tbereto is error." 

Also in Stoneman v. Fritz (1939) 34 Cal.App.2d 
26,31 [92 P.2d 1035]. the following appears: 

"As the delivery of the two deeds to defendant 
was admitted by the pleadings no evidence should 
have been received on that question as it was. not an 
issue in the case. Findings of fact contrary to these 
facts admitted in the pleadings must be disregarded. 
(21 CaLl"r., soc. 106, p. 155.) The rule is staled 
in Welch v. Alcott (1902) 185 Cal. 731, at page 754 
[198 P. 626], as follows: 

.. 'It was said in Burnett v. Sterns (1867) 33 Cal. 
468: "The finding should be confined to the facts 
in issue. The province of the court in respect of 
facts is to determine but not to raise the issue." 
(See, also, Ortega v. Cordero (1891) 88 Cal. 221 
[26 P. 80].) "Where a complaint in an action con­
tains an allegation of fact which is distinctly and 
unquaHfiedly admitted by the answer there is no is­
sue as to the fact. The allegation of fact being ad­
mitted it is conclusive. A finding against the admis­
sion is therefore outside the issues." (Ji.'hite v. 
Douglass (1886) 71 Cal. 115, 119 [II P. 860).) It 
was declared in Estate of Doyle (1887) [po 779) 73 
Cal. 564, 570 [15 P. 125): "When a trial is had by 
the court without a jury. a fact admitted by the 
pleadings should be treated as 'found' . . . If the 
Court does find adversely to the admission. such 
findings should be disregarded in determining the 
question whether the proper conclusion of law was 
drawn from the facts found and admitted by the 
pleadings. . .~. In such case the facts alleged must 
be assumed to exist. Any finding adverse to the ad­
mitted facts drops from the record, and any legal 
cooclusion which is not upheld by the admitted facts 
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(6b) "The nature of the December 31, 
1981. communication as a 'notice that she will 
vacate her apanment on January 31, 1982. 
thereby terminating said tenancy thirty one 
(3 I) days after the date of the notice' and that 
thereafter defendant sought to retract her' no­
tice to quit ... and to tenninate the tenancy' 
are facts unqualifiedly established by defend­
ant's admission in her answer. The status of 
the letter as a notice having been admitted by 
the pleadings. no evidence was admissible, nor 
could a finding be made, that it was not de­
fendant's intention that the note be a notice of 
tennination of her tenancy. For this court now 
to undertake to redetermine the factual issue of 
stich intention, completely contrary to such ad­
missions, I submit is without precedent or au­
thority and beyond our appellate powers. (ital­
ics omined.) 

"Had the issue of whether the December 31, 
1981. letter evinced an intention to give notice 
of termination or was only an offer to termi­
nate not been concluded by the pleadings, we 
would still be powerless to substitute our de­
termination for the finding of the trial judge. 
(8) 'Our review of the trial court's interpre­
tation of the agreement is governed by the set­
tled rule that where extrinsic evidence has 
been properly admitted as an aid to the inter­
pretation of a contract and the evidence con~ 
fliets, a reasonable construction of the agree­
ment by the trial court which is supported by 
substantial evidence will be upheld.' (In re 
Marriage of Fonstein (1976) 17 Cal.3d 738, 
746-747 [131 Cal.Rptr. 873,552 P.2d 1169], 
and cases col,lecied at p. 747.) Here, the ~ver­
whelming weight of the evidence supports the 
finding of a notice to terminate. The letter it­
self states 'I hereby give notice I will vacate 
my apt. .. .' Defendant's January 7, 1982 
note states 'I that [sic] I enclosed my notice to 
vacate with my check, ... ' Her January 10, 
1982 note seeks 'to retract my_moving notice.' 
In her testimony at trial, defendant stated that 

is erroneous." (See, also. HUlchison v. Barr (1920) 
183 Cal. 182 (190 P. 799J; Sutherland on Code 
Pleading. sec. 1167.) "There can be no necessity 
of a finding as to a fact admitted by the plead­
ing."'" (Back v. Hook (1951) 107 Cal.App.2d . 
250-251, 252 [236 P.2d 910] a""ord; County of Los 
Angeles v. Bel't!r/y (1954) 126 Cal.App.2d 89, 92 
[271 P.2d 965].) 



IN RE. MARRIAGE OF COSTO 

156 CaI.App.3d 781; - Cal. Rptr. - [May 1984] 

the letter of December 31, 1981, 'gave notice 
thai she would vacate her apartment on Janu­
ary 31, 1982'; that she was 'planning to va­
cate'; that on January 10, 1982, she tele­
phoned plaintiff and told her 'she was rev "king 
the notice given in her letter dated Decem ber 
31,1981, ... that she would vacate the premo 
ises;~ and that on the same date she wrote to 
plaintiff stating that 'defendant had to change 
her plans and retract her moving notice.' In 
stating her points on appeal, appellant indicat­
ed: 'I. The written notke to terminate. dated 
December 31, 1981, (Exhibit #1) was 
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invalid, and could not be used by Respondent 
as a basis to temlinate the tenancy.' Although 
in her brief on appeal defendant now refers to 
the letter as an 'offer to terminate,' in oral ar R 

gument her counsel conceded that, in view of 
the state of the pleadings, she was bound to 
treat it as a notice." 

Further, no motion was made after trial to 
conform the pleadings to proof nor was any 
reliance placed upon the theory of an offer to 
surrender by the tenant or landlord in the trial 
court. 

III 

A. Revocability of Notice or Offer to Sur­
render. 
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For the reasons that we conclude no effec­
tive notice of termination was served and no 
offer to surrender as of a date certain was 
made or accepted, it need not be decided 
whether such notice or offer, if valid, could be 
unilaterally revoked without the consent of the 
landlord. However, the law is clear on this 
question. (9) It is that " ... a party who 
has given a notice to quit cannot afterwards 
withdraw or 'waive' such notice without the 
assent of the other party to the tenancy, that 
is., ... a notice once given operates to tcrmi· 
nate the tenapcy at the time therein specified 
unless both parties consent that it shall not so 
operate." (Devonshire v. Langstaff (1935) 10 
Cal.App.2d 369, at. p. 373 [51 P.2d 902], 
quoting Tiffiny on Landlord and Tenant, 
p. 1462.) 

B. Significallce of Retention of Check for 
Last Month's Rent. 

Finally, because we have determined that the 
tenancy has not been terminated by notice or 
surrender, it is unnecessary to reach the final 
question of whether the lessor's retention 
(without negotiation) of the tenant's check for 
the next 30 days rent constitutes a waiver of 
any termination or surrender. 

Accordingly, the judgment in favor of re­
spondent must be reversed. 

Kingsley, J., and McClosky, J., concurred. 


