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First Supplement to Memorandum 85-65

Subject: Study L-605.- Optional Representation Systems

Attached as Exhibit 1 is a letter from our consultant, Professor
Jesse Dukeminier, urging that the statute should provide that the in-
testate distribution scheme applies to gifts to issue in wills and
trusts, including gifts to issue per stirpes or by right of represen-
tation,

Proposed Section 250 in the recommendation attached to Memorandum
84-65 would apply the intestate distribution scheme when a will or trust
that expresses no contrary intention provides for issue or descendants
to take without specifying the manner. However, gifts to issue per
stirpes or by right of representation are treated differently and are
governed by Section 251. The question presented is: Should Section 240
apply to a will or trust that calls for distribution "per stirpes,”" "by
representation,” or "by right of representation™? We believe that the
case cited by Professor Dukeminier im his letter supports the position
taken in the staff draft: When a will or trust that expresses no con-
trary intent provides for issue or descendants to take without specify-
ing the manner, the property is distributed according to the intestate
succession distribution scheme; when a will or trust provides for dis-
tribution per stirpes or by right of representation, the property is
divided at the level of children of the designated ancestor, whether or
not there are living children at the time of distribution. A copy of
the decision referred to by Professor Dukeminier is attached as Exhibit
2.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Mr. John H. De Moully

Executive Secretary

California Law Revision Commission
4000 Middlefield Reoad, Suite D-2
Palo Alto, CA 94306

Dear John:

Re: Memorandum 84-65
Probate Code § 240

I am very much opposed to the amendment of Probate Code § 240 now
going through the legislature. I think Probate Code § 240 zhould be
amended only to insert the words "or trust" after the word "will", so
that the section applies to wills, trusts, and intestacy.

Probate Code § 240 presently requires distribution in accordance
with the UPC scheme when representation is called for in intestacy and
in bequests "to issue" or "to issue per stirpes". The amendment makes
the section applicable only to intestate distributions and provides for
a "pure per stirpes" distribution for wills and trusts. I do not see
how anything good can be said for a scheme providing that "per stirpes"
or "by right of representation" means one thing for a will or trust,
another thing for intestacy. Both where representation is called for in
intestacy and im a will or trust, what the legislature is trying to do
is carry out the average person’s intent. Is there any reason to
believe that the average person would want one kind of representational
distribution if he died intestate and another if he left a will provid-
ing for representation? I can't see any. I think the average person
would want the same representational distribution in both situations,
It merely complicates the law to have "per stirpes"” and "by right of
representation’ mean one thing in a will or trust distribution and
ancther thing in intestacy.

The Restatement of Property takes the view that the intestate
distribution scheme should apply to gifts to "issue" and to "issue per
stirpes". Section 303(1) provides that when there is a gift to the
"iggue of B, the distribution is to be made "to such members of the

clags as would take, and in such shares as they would receive, under the

applicable law of interstate succession if B had died intestate on the
date of the final ascertainment of the membership in the class, owning
the subject matter of the class gift."  Comment h says that if "the
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conveyance specifically provides for a per stirpes distribution", this
particularly indicates that the distribution should be made in accordance
with the law of intestate succession. In other words, the Restatement
says where there is a gift to the "issue of B" or the "issue of B per
stirpes", distribution should be in accordance with the intestacy rules,
This section of the Restatement and comment were quoted with approval in
Lombardi v. Blois, 230 Cal. App. 2d 191, 40 Cal. Rptr. 899 (1964),
indicating to me that the pre-1985 California case law is that will and
trust distributions per stirpes are to be according to the intestate
pattern. I believe that view is sound: the intestate distribution scheme
should be applied to gifts to issue in wills and trusts, including gifts
to issue per stirpes or by right of representation.

If the Bar does not like the UPC intestate distribution scheme and
prefers a pure per stirpes scheme in a will or trust—-and if the
Commission agrees--then you ought to amend Probate Code § 240 to provide
for a pure per stirpes distribution in intestacy. The same distribution
scheme (whatever it is) should apply to intestate distributions to issue
and to gifts in wills or trusts "to issue" or "to issue per stirpes" or
to issue by right of representation". The object ought to be to
simplify the law, not to complicate it with an irrational distinction,

Sincerely,

-

A
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Jegee” Dukeminler
Professor of Law
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[Civ. No. 21690. First Dist., Div. Oue.  Qet. 19, 1964.]

MARY NICKET, LOMBARDI, Plaintiff, Cross-defendaut
and Appellant, v, MATSDEXN S, BLOIS, as Trustes, ete,
et al,, Defendants, Cross-conplainanis and Respondents,

BMARSDEN S BT.OIS, as Trustee, ete, et al, Plaintiffs and
Respondents, v. MARY NICKEL LOMBARDI et al,
Defendants and Apypellants.

{Consolidated Cases.)

{1] Trusts—Actions—Appeal.—Where the trial court based its
construction of a trust solely on the terms of the trust instru-
ment without the aid of extrinsic evidenee, the appellate eourt
is not bound by the interpretation of the irvial court. The
duty of the appellate court is to make the final determination
in aceordance with the applicable prineiples of law,

[2] Id.—Construction—In seeking the true consiruction of a
trust instrument, itter vivos or testamnentary, the court mmst,
if possible, aseertain and etfectuate the inteution of the trustor
or testator as expressed by the language of the instrument
itself.

[3] Id.—Counstruction. — That a written instrument, such as a
trust, is prepared by a duly licenzed atiorney is an indieation
that lepal technical termns used in the instrument are to be
aceepted in aceordanee with iegal definition.

[4] Descent—Persons Who Take—Capital and Stirpital Distribu-
tion—%Per stirpes™ means by or according to stock or root,

[4] See Cal.Jur.2d, Deseent and Distribation, §% 2, 31; Am.Jur,,
Descent and Distribuiion (1st ed §42).

McE. Diz. References: [1] Trusts, §377; [2, 3, 14] Trasts,
§164; [4, 5, 10, 11] Descent, § 22a; [6, 7, 9] Wills, § 379; Descent,
§22a; [B] Wills, §5 336, 379; [12] Wills, § 289; [13] Wills, § 379;
Trusts, §164.
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by right of representation; “per capita” means by the heads
or polls, aceording to the number of individoals, share and
share alike. The second phrase is the antithesis of the first.

[58] Id.-—Persons Who Take-—Capital and Stirpital Distribution.
—~“Per stirpes” means taking the share of an immediate an-
cestor who in turn tskes the share of hiz next immediate
ancestor and so on until 8 common ancestor is reached.

[6a, 6b] Wills — Gifts to Qlasses — Taking Per Capita or Per
Stirpes: Descent—Persons Whe Take—Capital and Stirpital
Disiribution—Under a trast providing that after the death
of the trustor's doughter and her husband and all of their
children living at the time of the trustor’s death, the trust
corpus “shall pass to, vest in, and is hereby conveyed to the
deseendants born in lawlul wedloek of {the trustor’s daughter
and her bhusband), per stirpes and not per capita, absclutely
and free of all trusts, . . . it was plain that the trustor
intended the trust corpus to go to the deseendants of his
daughter and ker husband by roots, stocks or families and not
by heads, individually, or in equal shares; thus it was proper
to divide the corpus in half at the level of the only two sur-
viving children of the truster’s daughter and her husband
and to distribute it among the surviving issue of sneh children
on a representational basis.

[7a, Th] Id.—Gifts to Classes—Taking Per Capita or Per Stirpes:
Descent—Fersons Who Take—Capital and Stirpital Distribu-
tion.—Where 2 division or Jistribution is directed “per stirpes”
or “by right of representation,” absent any languape indieat-
ing a eontrary intent, the fanily roots or stocks are to be
found among the ancestors of those persons who are to take
the property or estate rather than among the takers them-
selves, whether or not such sneestors were ever entitled to take.

[8] Id.—Gifts to Olasses—Intention of Testator.—If one can
reasonebly conclude from a dispo:itive clause as a whole that
& stirpital division war intended, it should wake no difference
where the draftsman i as placed the term of art to express
such intent.

[0} Td.—Gifts to OClasses—~Taking Per Capita or Per Stirpes:
Descent—Persons Who Take—Capital and Stirpital Distribu-
tion.—Although perscns who receive a gift per stirpes take
it by or throagh their family roots or stoeks, this does not
necessarily import that the gift is substitutional in nature.

f10] Pescent—Persons Who Take—Capital and Stirpital Distri-
bution —livision by right of representation rests on no basis
of equality.

[6] See Cal.Jur.2d, Wills, § 251; Am.Jur,, Wills (1st ed §1291
et seq),
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[11] 1d.—Persons Whe Take—Capital and Stirpital Distribution.
—Per stirpes and by right of representation mean the same
thing.

[12] Wills — Construetion — Language. -— Where the dispositive
clanse of a testamentary instrument is expressed in elear and
‘precise wards, it is not subject to any overriding influenee
in derogation therefrom by the use of different language in a
“true intent” claunse.

[18] Id.--Gifts to Classes—Taking Per Capita or Per Stirpes:
Trosts—Construction—That ineome was paid on a stirpital
or family basis throughout the entire life of a trast under its
clegr pertinent provisions was cogent evidenee of the trustor's
intent to divide the corpus in like manner where the corpus
disposition expressed the controlling legal tern even more
emphatically.

[14] Trusts—Ceonstruction.—To ignore the precision that a tech-
nical phrase of the law hrings to a trust instrument is to
withhold fall eredit from the learning, thought and skill that
the trained lawyer brings to his handiwork.

APPEALS from a judgment of the Superior Court of the
City and County of San Franciseo. Joseph Karesh, Judge.
Affirmed. ‘

Actions for deelaratory relief as to the distribution of a
trust eorpus. Declaratory judgment on the pleadings af-
firmed.

James Martin MacInnis, Thomas Keister Greer. R. BE. H.
Julien, C. Ray Robinson, John Lockley, Duane 'W. Dresser,
Mary C. Fisher, Arthur B. Dunne and Charles W. Burkett,
Jr., for Appellants.

Hagar, Crosby & Rosson, Gerald H. Hacar, Justin 3.
Roach, Jr., John F. Duff, Pillsbury, Madison & Sutre, Turner
H. McBaine, Thomas E. Haven and Stephen A. Nye for Re-
spondents.

SULLIVAN, P. J—We review the final apportionment of
the fortune! of Heury Miller amassed from a fabulous empire
of land and cattle and preserved for his posterity within the
impregnable walls of a trust for half 2 eentury. Two eom-
peting bands of remaindermen in this last engagement clash

1Although the instant record dees not disclose the value of the trust

estate here in controversy, counnsel for some of the parties estimate it at
$40,000,000.
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over their respective shares in the corpus. As we shall explain,
we have concluded that the amount of these sharcs was cor-
rectly determined by the trial court. We therefore affirm
the judgment.

The facts are not in dispute. On April 17, 1813, Miller
executed a deed of trust under which he transferred most of
his fortune, ineluding all of his shares of stock in Miller &
Luz, Ine. to his daughter Nellie Miller Niekel and her hus-
band J. Leroy Nickel as trustees in trust for his family,
subject first to the payment of the income thereof to the
~trustor for life, On the same day he executed a will creating
a testamentary trust with virtnally identieal provisions.?
Under the terms of the fénicr vives trust, so far as here perti-
nent, all of the trust income with certain exeeptions not here
material was to be paid after Miller’s death to “*Nellie Miller
Nickel, and her husband, J. Leroy Nickel, share and share
alike during their natural lives, and to the survivor of them
during the natural life of such survivor.”” Upon their deaths,
the income was to be paid ‘‘equally to the children of the
said Nellie Miller Nickel and J. Leroy Nicke! and the issue of
any deceased child born in lawful wedlock, per stirpes, during
the lives of such of said children, as are living at the time
of the death of said pariy of the first part [Henry Miller].”
Upon the death of any of such children leaving issue ‘‘born
in lawful wedlock them surviving,’” the share of sueh child
in the income was to be paid to suck issue, but if such child
left no lawful issue, ““the share of said child shall go to the
other of said children and issue of any deceased child per
stirpes and not per eapita.”

The trust further provided that upon the death of Nellie
Miller Nickel and J. Lercy Nickel and all of their children
living at the time of Henry Miller’s death, the corpus, with
certain exceptions, ‘‘shall pass to, vest in, and iz hereby con-
veyved to the descendants born in Iawful wedlock of the said
Nellie Miller Nickel and J. Leroy Nickel, per stirpes and
not per eapita, absolutely and free of all trusts, .. .”

Henry Miller died on October 14, 1916, survived by his
daughter Nellie Miller Nicke]. her hushand J. Leroy Nickel
and three of their four children, George W. Nickel, J. Leroy
Nickel, Jr., and Beatrice Nickel Bowles Morse, a fourth child,
Henry MMiHer Nickel having predeceased Henry Miller on

2Absent of course from the testomentary trast are those proviaions
dealing with the pavment of income to the trustor for Life. The festator
also executed o codieil dated Jume 4, 1913, the provisions of which have
no bearing on the inatant matter.
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February 7, 1909, leaving no issue. ). Leroy Nickel died on
June 17, 1937, whereupon all of the trust income was paid
to Nellie Miller Xickel. The latter died on July 31, 1944 at
which time, pursuant to the provisions set forth above, the
income was paid in equal shares to (George W. Nickel, Beatrice
Nickel Morse and J. Leroy Nickel, Jr. Upon the death of
the last named person without issue on May 28, 1959, the
lncome was paid in egual shares te (George W. Nickel and
Beatrice Nickel Morse. George W. Nickel died on February
23, 1962, whereupon the income was paid one-half to Beatriee
and one-half to the issue of George, that is one-eighth {14}
each to Sally Nickel Mein, George W. Nickel, Jr,, and Mary
Nickel Lombardi, som and danghiers of Georpe W. Nickel,
and one-eighth {14) in egual shaves to Wina Beverly Nickel
and Johm Charles Nicke!, as the surviving issne of Jehn
Beverly Nickel, the fourth child of Georpre W. Nickel, who
predeceased him on November 24, 1054, :

Beatriee Nickel Morse, the last survivor of the children of
Nellie Miller Nickel and J. Leroy Nickel living at the time
of the death of Henry diller, died on December 11, 1962,
thereby terminating the trust and in aceordance with its
provisions making the ecrpus distributable 1o the ‘‘descend-
ants’” of Nellie and her husband ““per stirpes and not per
capita, absolutely and free of all trusts.”” Those deseendants.
as we have indieated, fall into 1wno groups: (1) the issue of
Nellie’s son George, appellants herein, hereafter referred to
as the Nickel remaindermen;® and (2) the issue of Nellie’s
daughter Beatrice, respondents herein, hereafter referred to
as the Bowles remaindermen.*

The single question presented is what is the share of each
remainderman in view of the trustor’s direction that the
corpus shall go to the deseendants of Nellie Miller Nickel and
J. Leroy Niekel per stirpes and net per capita. The Nickel
remaindermen contend that the first generation of takers,
namely Nellie Miller Nickel's seven grandchildren, constitute
the “*stirpes” or family roots and that the corpus should be
divided into seven equal parts at the level of the grand-

8Nina Beverly Nickel and John Charles Nickel, the issue of Jobn
Beverly Nickel, deceased, appear herein by their general guardian Nanew
Burkett Nickel.

4The following chart shows the above-mentioned descendants of Nellie
Miller Nickel and J. Leroy Nickel, including the henefieiaries of the
Henry Miller trust and thé two groups of remaindermsn now hefore the
eourt, the names of the last mentioned being underlired, All data
appearing therein, including the identities and relationship of the persons
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children, each living grandehild receiving one-seventh {1/7)
of the corpus and appellanis John Charles Nickel and Nina
Beverly Nickel sharing equally the one-seventh (1/7) of their
deceased father John Beverly Nickel and thus each receiving
one-fourteenth (1/14) of the corpus. The Bowles remainder-
men, on the other band, contend that the ‘‘stirpes’ or family
roots are to be found among the children of Nellie Miller
Nickel, that the corpus should first be divided in two equal
parts at the level of Nellie’s children, George W. and Beatrice,
one-half (146) thereof being distributed to the Nickel remain.
dermen and one-half (14) to the Bowles remaindermen. Ac-
cording to this contention, each of the Nickel remaindermen
are entitled to one-eighth (1) of the eorpus {one-fourth of
one-half} except appellants John Charles Nickel and Nina
Beverly Nickel who, sharing equally the one-eighth (14) share

listed, was atipulated to in the proceedings below by all parties to the
present aetion.
Henry Miller
(Died 10-14-16)

Wellie Miller Nickel - J. Leroy Nickel

(Died 7-31-44 {Died 6-17-37)
Tenry Miller George W. J. Leroy Beatrice Nickel
Nickel (Died Niexol [Died Nickel, Jr. Morse, formerly
without issue 2-23.62) {Died with- Beatrice Nickel
2.7-04) out issie Bowlea (Died
5-28-30% 12-11-62)
4
[The [The ;
Nickel Bowles
Remaindermen ] Remaindermen]
§ | | |
! .
Sallr  George John Mary Henry Amy George
Nickel W. LS Wiekel Miller Bawles  MeNear
AMein  Nickel, (Died Liombardi Bowles Lawrence Bowles
11-24-34)

]

Nina John
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of their deceased father, should each receive one-sizieenth
(1/16), and each of the Bowles remaindermen are entitled
to one-stzdh (1/6) of the corpus {one-third of one-half).
On motions for judgment on the pleadings made in two
consolidated actions,® the trial court upheld the contention
of the Bowles remaindermen and rendered judgment accord-
ingly. This appeal by the Nickel remaindermen followed,
[1] At the outset, two cardinal precepis zuide our exam-
ination of the central issue. First, since the court below
based its construction of the Henry Miller trust solely on
the terms of the trust instruments® without tie aid of extrinsie
evidence, under settled principles of appellate review we are
not bound by the interpretation given by the trial court and
we therefore proceed, as is our duty, to make the final deter-
mination in aceordance with the applicable principles of law.
(Estate of Platt (1942) 21 (al2d 343, 352 [131 P.2d 825];
Meyer v. State Board of Equalization {1954) 42 Cal2d 376.
381 [267 P.2d 257].) [2] Swecondly, in seeking the true
censtruction of a trust instrument, fnfer 1ives or testamen-
tary as the case may be, we must If possible aseertain and
effectuate the intention of the truswor or testator as expressed
by the language of the instrument itself, {Title Ins. & Trust
Co. v. Duffill (1923} 191 Cal. 629, 642 {213 P, 14]; Ephraim
v. Metropolttan Trust Co. {19465 28 (al2d 824, 834 [172
P.2d 501} ; Estate of Thompson {19587 50 Cal2d 613, 617
[328 P.2d 1]; Estate of Karkeced (19610 56 Cal2d 277, 281
[14 Cal.Rptr. 664, 363 P.2d 596] ; 2 Seott on Trusts (2d ed.
1936}, § 1641, p. 1156; Prob. Code, $ 10i.) Indeed the parties
evinee no disagreement with this basic canon of interpretation.
[3] Inshort we must determine what Henry BMiller meant
by his direcilon that upon termination of the trust the eorpus

5Both actions for declaratory relief were commernced in the court
below on January 10, 1963: No. 528407 by Mary Nickel Lombardi,
suing in her own behalf and in bchalf of all Nickel remaindermen,
againat the three trustees of the Henrry Miller trust (Aarsden 8, Rlois,
George W. Nickel, Jr.,, and Henry M. Bowles) and the three Bowles
remainderman, and No. 528434 by the above three trustees against all
Nickel and Bowles remaindermen. Each of the appeliants and respond-
ents herein were parties to both actions and filed answers to the reapee-
tive complaints, complaints in intervention and ercas-complaints, After
the actions were consclidated, ali parties before us filed motions for
judgment on the pleadings.

8As stated supra, jadgment below was on the pleadings which inecor-
porated by reference attached exhibits of both the deed of trust and will
The parties stipulated to certain facts pertaining to the ideztities, rela-
tionship, dates of birth, marriage and death, and surviving fssue of the
descendanta of Henry Miller, (See fn. 4, ante.)
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was to pass to and vest in the deseendants of Nellie and her
husband per stirpes and net per capita. Al of the parties
stipulated in the court below that both the deed of trust and
the will were prepared for Miller by a duly licensed Cali-
fornia attorney. In the light of such cireumstance, as this
eourt has stated, ‘“the presence of legal technical terms is an
indication that the words are to be accepted in aceordance
with legal definition.”” (Maud v, Catherwasd (1943) 67 Cal.
App.2d 636, 641 [155 P.2d 111], citing our previous decision
in Estate of Thompson {1937) 18 Cal.App.2d 680, 634 [64
.24 9847 ; see Prob. Code, § 106.)

[4] The crucial phrases wrourht in ehangeless Latin rep-
resent hardened lezal coneepts well known io every lawyer.
Recoznized legal dictionaries define ‘“per stirpes’ as mean.
ing ““By wor according to stock or root; by right of repre-
sentation”’ {Bouvier’s Law Dietionzry (Baldwin’s Century
Ed, 1940) p. 928) or ' By roots or stocks; by representation”’
(Black’s Law Dictionary (4th ed. 1951) p. 1204). On the
other hand ““When descendants take as individuals, and
not by right of representation (per stirpes), they are said
to take per capita’ {Bouvier, op. ¢it., p. 927), the phrase also
being defined as “*By the heads or pells; according to the
number of individuals ; share and share alike’” (Black, op. cif.,
p. 129217 Tt is clear that the second phrase is the antithesis
of the first. [B] Estate of Carcage (19642 61 Cal2d 471,
476 [39 Cal.Rptr. 215, 293 .24 415] quoting Maud v. Cath-
erwood, supra, 67 Cal.App.2d 636, 644 defines *"per stirpes’
or ““by right of representation® as *‘taking the share of an
imniediate ancestor, who in {urn takes the share of his next
immediate aneestor and so on untll a common ancestor is
reached.”” (See also Estate of Berk (1961) 196 Cal.App.2d
278, 281 [16 Cal.Rptr. 492].)

[6a] Preceeding from these definitions it appears to us
to be guite plain that Henry Miller intended the corpus of
his trust to go to the descendants of his daughter and her
husband by roots, stocks or families and not by heads, indi-
vidually, or in equal shares. Literally, the descendants take

THarpers’ Latin Dictionary {American Book Company, 1907) gives
the following, among &ther, definitions:
“igtirps®® (pl, siirpes} ““The lower part of the trunk of plants, inclad-

ing the roots; a stock, stem, stalk; a root; . . . {of persons} a stem,
stoele, Tace, family, lineaye; . . . {p. 17610,
"feaput’® (pl eapita) ' The head, of men ond animale , .. (in gen.) the

hegd '’ (no 2894,
ffper’? is a Latin preposition meaning among other things ‘“through?®’
“hyt? or by means of ' ... {p. 1233,
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through or as representatives of their families. Binee the
living descendants of Nellie and her hushand emanate from
two roots or families, namely those of George and Beatrice
(see chart, fn. 4, enéc), under such an interpretation the
Nickel remaindermen should take by right of representation
of their father, (Reorge, who, had he been able to take, would
have reeeived one-half (14) of the corpus and similarly, the
Bowles remaindermen should take by right of representation
of their mother Deatrice. who, had she been able to take,
would also have been entitled to one-half (14) of the corpus.
Confirming this result is the emphatic mandate of the trustor
that such deseendants must not take individually or in equal
shares,

Furthermore we are persuaded that this interpretation of
the Henry Miller trust grounded initially on the techmical
langnage employed by the drafisman, finds support in Cali-
fornia precedents.

In Estate of Healy (1917) 176 Cal. 244 [163 P. 124] the
decedent James IJealy by his will bequeathed *‘ ‘all other

persenal property . . . unto the following grandnephews
and grandnieecs by right of representation:
‘¢ ‘Blilly and Annie Lanning, . . . being the children of a

nephew whose name I do not now recall, but which said
nephew is a son of my sister Mary Healy;

¢ “{Nellie Lanning, . . . daughter of a nephew whose name
I do mot now recall, but which said nephew is a son of my
sister Mary Healy. . . .

“William Burke . . . son of my nephew Patrick Burke,
which nepbesv is 2 son of my sister Bridget Healy.” 7’ (P. 245.)

James Healy had two married sisters—Mary Healy Lanning
and Bridget Healy Burke. Miliy and Auunle Tanning were
the daughters of Joseph Lanning, one of Mary Lanning's
three sons. Nellie Lanning was the danghter of Henry Lan-
ning, alse one of Mary Lanning’s sons. William Burke was
the son of Patrick Burke, the only son of the decedent’s other
sister, Bridget Burke.® The single question confronting the
court was the meaning of the testator’s langveage by right of
representation.’’ On this issue, the respondents eontended
that the intent of the testator as expressed in the above-guoted
clause of his will was to give one-third (14) of the residue to
Milly and Annie Lanning together, one-third (1%4) to Nollie.
Lanning and one-third (14) to William Burke. This eon-

83¢e chart on next page.




200 LomBarm ». BLois [230 C.A.24

tention tested on the theory that the phrase *‘by right of
representation’’ referred exclusively to the three nephews of
the decedent and that its only effect was to limit the shares
of Milly and Apnie as representatives of their father Joseph
{unnamed in the will) to one-sixth {1/6) each in lien of shares
of one-fourth (14) each had the residue been left to the four
persons named as a class without emplovment of the qualify-
ing phrase. Appellants, on the other hand, contended that the
phrase in question referred to the decedent’s two sisters and
that it required the residue to be divided initially in half,

The Supreme Court agreed with the appellants and reversed
the decree of distribution which bhad adopted the theory of
respondents, The eourt said: **\We do niot pereeive any strong
reasons for seleeting the neplews as the stocks to which said
introductory gualifying phrase refers, which do not peint
with equal or greater force to the selection of the sisters as
the point of beginning of lineace intended. The phrase is in
the introductory sentence of the fifth clause. By implication
and grammatical eonstruetion it is to be taken as a qualifica-
ilon of all that follows, relating to the subjeet, to which the
phrase would naturally apply. The natural meaning, there-
fore, wowld be that wherever the relationship of the legatees
is such that the rule of descent by right of representation
would apply, and nothing appears to indicate a contrary
intent, the parties are to take ‘by right of representation’ and
not per capiia; or, in other words, that the prineiple of taking
by representation should apply to the dispositions made, in all
caseg to which it could apply.

“Taking by right of representation oeeurs when the de-
seehdants of 8 deecased heir take together the same share of
the estate of another person that their parents wonld have
taken if living (Civ. Code, §1403.) We are to take the

8The following chart shows the pertinent family tree, the names of
the legatees being anderlined:

Mary Healy Ianning* Bridget Healy Burke*
J ose{p * Henry* Patriek?
Milly Annia Mellia William

*Decensed.
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testator as coneeiving that his two deeceased sisters should be
the original stocks of descent, arbitrarily naming certain of
their descendants to represent them as descendants in his
testamentary scherce, and then declarine that the principle of
representation should apply to the entire scheme, Giving the
phrase this meaning and application, the result would be that
the residue would first be divided into two parts, one for
the persons named whe were deseendants of the sister Mary
Healy Launning, the other for those named who were de-
scendants of the sister Bridget Healy Burke. This would give
William Burke, as the sole representative of the testator’s
sister Bridget, one-half of the residue, and to the three de-
scendants of the other sister Aary, the other half thereof.”’
(176 Cal. at pp. 246-247.) Further applying the principle of
representation, the eourt thereupon divided Maryv’s one-half
{16) betwesn Joseph and Henry, thereby allocating to each
oune-fourth (%4). Finally, Joseph's two daughters, the named
legatecs Milly and Anuie, were each adjudged entitled to
one-eighth {14) of the residue as his representatives, and
Nellie, as the sole named representative of Henry, to one-
fourth (14).

In Maud v. Catherwood, supre, 67 CalApp.2d 636, this
court relied upon Heely in eonstruing the dnter vives trust
established by S, Clinton Hastings, first Chief Justice of the
Supreme Court of California and founder of Hastings Law
School, for the benefit of himself, his wife and their seven
children. The trust instrament provided that the trust should
terminate upon the death of the last survivoer of the above
beneficiaries wherenpon the eorpus should be distributed ©° ‘to
the then living lineal descendants of . . . [Jadge Flastings]
in fee, each of said descendants taking such parts or portions
as they would respectively have been entitled to as heirs at
law of the party of the first part had he himgelf been the last
survivor of the said beneficiaries last above enumerated.’ ™’
{P. 638.)

The trust terminated 68 years later upon the death of Judge
Hastings® danghiler Ella. Four of the trustor’s seven ehil-
dren left issue, four of his nine grandehildren and two of his
great-grandchildren survived Ella. {See fn. 9 below for family
tree.) The question there to be determined was at what
generation the corpus should be divided. Since the {rustor
had directed distribution to his linea! descendants in such

?3oe chart on meat page.
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portions as they would Lave received as bis heirs-at-law Lad
the trustor been the last survivor, the central gquestion to be
determined required the application of Probate Code sections
222 and 250.'* Under the directions of the trust and the
provisions of such stataies, the trial court divided the estate
into four parts at the level of the trustor’s four children leav-
ing issue living at the time of the termination of the trust
{Clara, Flora, Charles and Robert—see chart, fn. 9, below),
and then determnined the interest of cach grandelild and great-
grandchild by representation, allotting a share as indicated in
the chart (see fn. 93, Appellants (all persons receiving an
one-cighth (14) intersst} eontended that the corpus should
have been divided at the level of the grandchildren and thus
into six parts, the two great-grandehildren {Joseph and Jan)
taking the shares of their parents by right of representation.
Under this eontention eacl crandehild and great-grandehild
would have received the same amount, namely, one-sixth
(1/6). This eourt rejeeted such contention, stating: ““We may

9The following chart shows the pertinent fawmily tree, the names of
the six survivers being underlined, all other persons buing deecased:

3. Minton and Azalea Hnstings

Marshall Clara L. Flora Charles Lilli= Robert Elia
[Cather- [Keres] . D, Paul
wond ]

| |
1] T ]

Lonise Jennie Chaa. Azalea Iloxt & . Ethel Harry Elis,
Cather- Cathier- Lewen-  Ilast- Uast- k. Hoeti
. Maund wood  1enod Traupt ings  ings H. (. Hpst-Hastings
|

Crane  jugs 14

%%

%%

igseph Ja,n
Tigke Casimer

Cather- Lipwen-
wood  haupt
1& 34
WProh, Code, § 222, provides: “*If the deccient leaves no surviving
spousc, but leaves issue, the whole estate goes to sueh issue; and if ali
of the descendants are In the same degree of kindred to the decedent
tkoy share cqually, otherwise they take by right of representation.’?
Prob. {'ode, § 250, provides: “‘Inheritance or suecession *‘by right of
representiation’ takes place whon the deseendants of a deceased person
take the same share or right in the estate of another that such deceased
person would have taken ag an heir if living. A posthumous child is
eonsidered as living at the death of the paremt.'’
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accept the langoage of section 222 as directing that the estate
be shared per capita if all of the descendants are of equal
degree of kindred and we may not question the wisdom of the
Legiglature in so providing, but likewise we must bow to
legislative direction when we are told that if the descendants
are not of equal degree of kindred ‘they tale by right of
representation.” To take per eapita all must be in the class
or degree of next of kin., (An Jur.Cum.Supp. to vol. 186
{Descent and Distribution), §42.) *Buceession to estates is
purely a matter of statutory regulation, which cannot be
changed by courts.” (Estetc of Ingram, 78 Cal. 586 [21 P.
435, 12 Am.St.Rep. 80].) 7 {67 Cal. App.2d at p. 643.)

In Hidwell v. Ketler (1903) 146 Cal. 12 [79 P. 514], the
testator established a trust with the income payable in equal
gshares to his nicce, Katie Ketler, and his nepliew, Willie
Ketler, for life, or if either died without issue then to the other
for life, but if either died leaving issue, one-half {14) of the
income was to be expended for the maintenanece and education
of such issue until the death of both Katie and Willie. Upon
such last event the corpus *‘shall become the absolufe prop-
erty of the issue of the said Natie and Willie then surviving
... [(P.16.) Hatie died in 1871 leaving one child ; Willie
died in 1901 leaving five children, The court upheld distribu-
tion on a stirpital basis pursunant to which Katie’s child re-
ceived one-half (14) and Willie’s children shared equally the
remaining half, each of them recelving one-tenth (1/10) of
the corpus,

It is notable that in each of the above three cases the eourt
determined the distributable shares in the corpus by reverting
to the family roots or stocks, whether the kindred invelved
were lineal (Mand v. Catherwood, supra) or collateral {Estate
of Healy and KHidwrell v, Hetler, supra). In each the appor-
tionment was effectuated by suecessively taking the shares
of immediate ancestors (Fstaie of Carcaga, supre, 61 Cal.
2d 471, 476} until the ultimate family roots or stocks were
reached. In Healy these roots were at the level of the sisters
(see fn. 8, antfe) ; in Kidwell, they were the nicee 2nd nephew;
in Maud, they were at the level of the trustor’s children (sce
fn. 9, enfe). The reasoning of all of these cases is eonsistent
with the coneept inherent in the phrase ““per stirpes’ or “‘by
right of represeniation.”” [7a] We think that it is implieit
in this technical phrase of the law, as well as clear from the
foregoing precedents, that in a stirpital distribution, the family
roots or stocks are among the anecestors of those who are to
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take the estate, despite the faet that the ancestors themselves
do not take. 'We therefore reject appellants’ contention that
where there is a gift per stirpes the family roots or stocks are
to be found among the first takers or, as appellants Nickel and
Lombardi frame the argument that ‘“the first generation of
takers having a living member at the date the stirpital gift
is distributed is the generation whose members eomprise the
stirpes.”” None of the appellants have eited either in their
extensive briefs or at oral argument, nor have we found, any
California case supportive of such a proposition.

[8] We are not persuaded that the foregoing California
cases are valueless or inapposite because of certain clatmed
distinguishing factors pointed out by appellants, Tt is arged
that in Healy the interpretation of the court is snpportable on
the position in the dispositive elause of the erueial phrase
“by right of represenmtation.”” While, as the court there
stated, the phrase by its position in the introductory portion
of the elause had a qualifying effect on all that followed, it
does not appear that this position was a matter of necessity
or that the result would have heen different if the phrase had
been placed, as in the instant case, after the designation of the
beneficiaries, 'We think that this is just a matter of good
sense in eonstruing the words used by the testator or trustor.
If one can reasonably conclude from the dispositive clanse
as a whole that a stirpital division was intended, it should
make no difference where the draftsman has placed the term
of art to express such intent, It is also urged that the ultimate
takers in Healy were deseribed “with infinite preetsion”
through their family lines, using names and spelling out rela-
tionships. This, we think, is but an incidental cireumstance.
As respondents point out to us, the testator in Healy knew
who the ultimate takers were, while in the instant case the
trustor ITenry Miller had no way of identifving except by
reneral description those persons who were to take the eorpus
conceivably vears later. Finally, appellants Nina and John
Clarles Nickel argue that since in Healy all possible takers
were named as well as limited to the same generation (ie., all
were grandnephews and grandnieces) the family roots or
stoeks had to be found among the ancestors rather than among
the first takers. In other words, so the argument goes, the
erucial phrase ““by right of representation’® was there applied
to lines descending fo the tukers becanse it was impossible to
apply it to lines descending from the takers, Qur reading of
the opinion fails to diselose any insinuation of sueh a rationale,
It is manifest from those portions of the opinion queted by
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us above that the court used the term ' by right of representa-
tion"” in the sense of the various definilions set forth by us
above. Nowhere is it indicated that this long settled eon-
notation was adopted by the court and applied in identifying
family roots among the ancestors eonly beeause such roots
could not first be found among the takers. Appellants’ argu-
ment smacks of wishfal speculation. As we have said, they
cite no California authority in support of it.

Appellants’ attack against the Maud ease is multifold but
in essence & charge that the case was improperly deecided. !
‘We are not uow called nupon to justify the opinion. It should
be noted however that, as set forth above, the trust in Maud
did not provide for the distribution of corpus *‘per stirpes,”
or “‘per stirpes and not per capita’ (as here) or hy right of
represehtation’ (as in Healyy., In Mawd distribution was
directed to be made to the trustor’s *‘living lineal descend-
ants’’ who would have bLeen lis heirs-at-lJaw had he been the
last survivor of the life bencliciaries. Thus an artificial class
of heirs was designated (see Estate of Miner {1963) 214 Cal.
App.2d 533, 541 [29 Cal.Biptr, 601]), whom the court was
required to ascertain pursuant to the applicable statutes of
succession. It was therefore necessary for the court to apply
and interpret Probate Code sections 222 and 250. Determin-
ing that sueh descendants were not all in the same degree of
kindred to the trustor {or decedent) and concluding that afl
descendants must therefore take by right of representation,
the court went back to the family roots or stocks and reached
the result we have already explained. (See fu. 9, ante.)

The significance of Maud, however, in the present case lies

1lAppellants argue: that Maud overturned establisied prineiples of
stirpital gueeession and ignored an aceepted interprelation of identical
gtatutes in other jurisdietiona: that the casc has heen severely critieized
and rarely cited; that in a variety of factual situations it leads to bizarre
reaulta; and that essentially it is not in point. Ome of the illustrations
of bizarre results presented by appellants Nina and John Charles Nickel
hypothesizes a situation where a deeedent leaves five grandehildren, one
the son of a deceased son and foar the ¢hildren of a deccased daughter.
Under Prob. Code, § 222, as constreed in Mowud, it is pointed oguf that all
grandchildren being in the same degrees of kindred to the deecedent, each
would receive one-fifth {1/5), while if the grandson whe was the sole
child of the deceased son, were also deceased leaving two great-grandsons,
all descendants therefore nof heing in the same degree of kindred, each
of the four grandchildren would receive one-cighth (12) (one-fourth (14)
of one-half (3%)) but the two great-grandehildren wenld eash receive
ene-fourth (14} (sharing equally in their parent’s ome-half (1£}), or
twice as mueh ad each grandehild despite the faet that they steod in &
more remote degrae. Appeilants refer to the Model Preobate Code where
results of this kind are averted by providing that only the issue of more
remote degrees take by representation.




206 LoMmBAEDI . BLOIS [230 C.A 24

not in this aspect of intestate succession and we may therefore
put to one side respondents’ argument that if the Nickel and
Bowles remaindermen were to take under the statutes of
succession they would receive the same shares as they have
been awarded in the trial court. 'We think that the deecision
of this court in Maeud has precedential value in the case at
bench because in a stirpital distribution it gave meaning to
the notion of going back among ancestors to determine family
roots. This was the concept artienlated by the Supreme Court
in Healy upon which Maud relied. It is notable that the
Supreme Court in turn followed Mawud in its recent opinicn
in Estate of Cereage, supre, 61 Cal2d 471, 476, in im-
parting to the terms ‘‘per stirpes’ or ‘“by right of represen-
tation’’ the connotation of going baek successively among
ancestors.

Appellants attack Eidwell v. Ketler, supra, principally on
its applicability to the guestion of determining the distribu-
tion of corpus from the distribution of income, a matter we
diseuss fafra. But the case presents respectable credentials
on the broad issue here under discussion and it is to be noted
that some of the appellants concede that in the light of its
facts, the decision reached in Kidwell was a logical one,
Aside from the relationship between income and corpus,
Kidwell in broad effect shows that a stirpital division involves
going back among ancestors to determine the family roots or
stoeks.

[Tb] We conclude therefore that from the definitions of
the technical terms involved and from the California cases dis-
cussed above, a rule emerges, namely, that where a division or
distribution is directed ‘‘per stirpes’’ or “*hy right of repre-
sentation’” absent any language indieating a contrary intent,
the family roots or stoeks are to be found among the ancestors
of those persons who are to take the property or estate rather
than among the takers themselves, irrespective of whether or
not such ancestors were ever entitled to take. {(See Ballenger
v. McMillan, infra, 205 Md. 94 [106 A.2d 109); Sidey v.
Perpetual Trustees Estate  Agency Co. of New Zealand, Ld.,
infre, A.C. 184.}

[6b] In the instant case we think the trustor Henry Miller
has expressed in clear and plain language his intention to dis-
tribute the corpus of the trust according to family roots or
stoeks. Applying the above rule to the facts of the case we
believe that the two family roots are those headed by George
W. Nickel and Beatrice Nickel Bowles Morse, the only two
children of Nellie Miller Nickel with lineage surviving and
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that the corpus divided in half at the level of such children,
should be distributed among their surviving issue on a repre-
sentational basis. In our view, the learned trial judge prop-
erly so construed the trust instrument and correctly divided
the corpus among the remaindermen on this basis.

[9] We therefore disagree with the contention of ap-
pellants George Nickel, Jr., and Mary Lombardi that the gift
of the corpus while per stirpes was of a “‘basic substitutional
nature,”’ that the children of Nellie were not intended to be
the *‘stirpes’® becausc they were barred from partieipating
in the eorpus, and that the rift of the corpus was made directly
to the deseendants ag first takers “*who take by representation
of no one.”” It is argued that the term ‘‘per stirpes’’ was
intended only in its substitutional sense. The definitions of
the term and the foregoing California ecases leave no doubt
in our minds that per stirpes means that those receiving the
gift take it by or through their family roots or stoeks but that
this does not necessarily import that the gift is substitutional
in nature. Tt is clear to us that the term was not intended
to have a substitutional eonnotation in the trust at hand.
Indeed, as counsel for respondent Henry Bowles note in their
brief and emphasized at oral argument, in other parts of the
trust, the phrase “‘by riglit of representation’ is employed in
connection with direet gifts over without any possibility of
such gifts being snbstitutional in nature!® In each case
the takers of the gift received it by right of representation,
i.e., by or according to their family roots, but nevertheless in
each easc the parents of the takers were themselves never en-
titled to take. Contirarv to appellants’ thesis, there was no
basic substitutional nature in the gift. Nor, contrary to ap-
pellants” claim, does the faet that the trustor used words

12In paragraph 2(e) of Part I of the deed of trust the trostees are
directed to ‘“pay to SBarak Long Brown, niece of the party of the first
part, the sum of Twentr thousand dellars (%20,000), to be held and
enjoyed by Lier during her 1ife, and the balance remaining at her death
the takers of tlie gift received it by right of representation,
shall go the [sic] ehildren of her sisters and brothers by right of repre-
seatation,’’ (Ttalies added.}

In paragraph 3 of Part IT of the same instrument it is provided that
vpon the deaths of Nellie Miller Nickel and J, Leroy Nickel without
surviving descendants, onc-gquarter (14} of the corpus shall pass ““to
the deseendants of the sisters of said party of the first part [Le., Henry
Miller] by right of representation, ahsolutel’y and free of all trusts, . . 7"

In Article Second of the will it is provided that certain real property
located in Santa Clara Countr, upon the death of Nellie Miller Nickel,
leaving neither children nor descendants of children, f'shall vest in the
descendants of my sisters hy right of representation.’'’
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of present conveyance in directing distribution of the corpus
override the effect of his use of language directing a stirpital
division.

f10] That the distribution of the corpus here given our
approval results in shares of different amounts iz a natural
consequence of a division per stirpes and is, we think, beside
the point. Division by right of representation rests on no
basis of equality (sce Maud v. Cathercood, supra, 67 Cal.App.
2d 636, G46-648). Wea are not persuaded therefore by appel-
lants’ grguments to the effect that the trustor intended equal
treatment of the beneficiaries. As we stated at the outset,
appellants urge that the corpus be divided in seven equal
shares at the level of the grandehildren. We observe a
curious inconsisteney in appellants’ position. While they in-
voke a principle of equality in the distribution of the corpus,
they refrain from applying it to appellants Nina and John
Charleg Nickel and from thus arging a division in nine equal
shares, TInder appellants’ theory these two remaindermen
should receive their father’s (one-seventh (1/7)) share. Ae-
tually appellants seck a distribution per copifa and not per
stirpes, The trustor explicitly stated that distribution should
not be per capita, Nowhere did he emaploy words of equality
in reference to this division, On the contrary he clearly stated
that it was to be ‘‘per stirpes and not per capita’ (italies
added)—i.e., not in equal shares, If the division results in
unequal shares, such was the trustor's intent. For the same
reason there is no merit to appellants’ argument that since the
primary concern of IHenry Miller was *“to prolong the cohesion
of his estate in its corporate form as long as possible,’ there
iz no basis for comeluding that he intended to favor some
unknown deseendants over others, It is implieit in his diree-
tion of a stirpital division that he desired a division by farilies
event though the shares of all takers might not be egual.

[117 Appellants Nina and John Charles Niekel argue that
from a comparizon of the eritical clause at hand with a num-
ber ¢f ether provisions in both the deed of trust and will it is
clear that the phrase *‘per stirpes’ refers only to lineage
descending. The nucleus of this argument is that the drafts-
man deliberately used the phrase “‘by right of representation’’
only in reference to lineage nscending and had he wanted the
takers of the eorpus to receive shares according to their family
roots, he wonld have used the phrase ‘“*by right of representa-
tion.” This ‘‘shift of langnage,’ appellants say, is a telling
mark of a different intention. We do not agree. “*Per
stirpes’’ and ‘‘by right of representation’’ mean the same
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thing (Estate of Carcoege, supre, 61 Cal.2d 471; Maoud v.
Catherwood, supra, 67 Cal.App.2d 636 ; Estaete of Berk, supra,
196 Cal.App.2d 278; Bouvier's Law Dictionary, op. cif.;
Black’s Law Dictionary, op. cit.). Our examination of the
instruments which we need not detail reveals that the drafts-
man also used ‘‘per stirpes’ in reference to lineage ascending
(e.g., in connection with the ineome provisions, discussed
infrg) and eonvinees us that in the provisions dealing with
the corpus, contrary to appellants’ claim, there is neither
shift in language nor difference in the connotation of the
technical words emploved. As the above aunthorities make
clear, we think ‘‘per stirpes’ and *‘by right of representa-
tion’’ as used in the instruments have the same meaning, We
think Henry Miller’s draftsman was of the same opinion.
[12] Neor do we pereeive in the so-ealled “*true intent’’ elause
of the instruments any overriding influence derogating from
the clear and preeise words of the elause under examination. 13
While admittedly the “‘true intent” elause discloses a dif-
ferenece in language, we think that the clause under analysis
is the dispositive clause for the corpus and prevails.

[13] Another facet of the Henry Miller trust gives strong
support to the eonclusions we have reached. The provisions of
the trust dealing with the payment of income, set forth by
us at the beginning of this opinion, directed in substance
that after the deaths of Nellte and her hushand, the income
was to be paid equally to their children and to the issue of
any deceased child per stirpes and if a child died without
isgue, the share of sueh ehild should go to the other children
and the issue of any deceased child *‘per stirpes and not per
capita.”’

13The so-called “*true intent’* clause in pertinent part provides: **The
true intent and meaning of this provision Leing that said trust so far as
it is for the benefit of said Nellie Miller Nickel and J. Leroy Niekel
and their descendants shall absolutely ccase and terminate upon the
death of said Nellie Miller Nickel and J. Leroy Nickel, and of their
ehildren living at the time of the death of said party of the first part,
and that thereupon the said Medical Research Fund and szid Las Antmas
Hospital Fund, and upon the death of said Nellie Miller Nickel amd
said J. Leroy Nickel said San Franeiseo Charities Fund, shall be by
eatd trustees held solely on the trusts set farth in the next paragraph of
this deed, and that tlie remainder of said property shall vest in the
deseendants of said children, absolutely and free of all {rusts, . . .'’
It is to be noted that the forepoing clause provides that the remainder
of the property shall vest in the descendants of the children of Nellie
and J. Leroy Nickel living at the truator’s death instead of the descend-
ants of Nellie and J. Leroy and that the terms ‘‘per stirpes,’’ f'per
atirpes and not per capita’’ and *'by right of representation’ are not
found therein.
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In Kidwell v. Hefler, supre, 146 Cal. 12, which we have
already discussed, the eourt considered the relationship be-
tween provisions for income payments to a niece and nephew
for life, or if either died to his or her issue and provisions
for the distribution of corpus on the death of beth persons
to ‘‘the issue of said Katie and Willie then surviving.”' The
court there said: ‘*Construing this trust with a view thus to
arrive at the intent of the testator, it is at least apparent
that in the disposition of the income to arise from the trust
property he contemplated a distribution per stirpes. When
the vounger of the two attained majority any surplus pro-
cceds of the investments was to be divided between them
equally, and thereafter all the net proceeds were to be divided
between them equally. In the event of one dying with issue,
it was the share of the proceeds which had been paid to the
parent, and that share only, which was to be given to the ehil-
dren, and thus come to the final clause requiring construction
—-the disposition to be made in the event that actually arose—
when both have died, both leaving children. It would seem
to be reasonably certain that as the trustor contemplated a
disposition of the proceeds of the trust between the two as
separate families, so he contemplated the division of the corpus
of the trust in like manner, per stirpes, and it follows that the
court eorrectly construed the trust in this regard.”” {Pp. 19-
20

In Maud v. Catherwood, supra, 67 Cal.App.2d 636, 642,
this court sald : “*That Judre Hastings had no intention that
his grandchildren should take per capita during the operation
of the trust is illustrated by the provision in the instrument
that if a ehild, entitled to a part of the net income ‘shall have
prior deceased and have left issue yet alive, then such isgue
to take by right of representation, such share as would have
gone to such deceased child had it been then alive.’ The
indenture further provided °. . . and in the event that such
issue shall become extinet prior to the decease of the last sur-
vivor of all the said children above enmumerated, then the
shares of such issue to those of the said children surviving
such issue, for and daring their respective lives with rights
of representation to any issue of any other and prior de-
ceased of the said echildren until the death of the last survivor
of the said children above enumerated.” That clause indieates
that the grandehildren should receive by right of represen-
tation and not per capita during the operation of the trust.
Why there should be a change at the time of distribution
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from the disposifion which prevailed during the operation of
the trust, has not been setisfactorily answered by appellants.”
{Italies added.)

In the case before us, it is manifest that Henry BMMiller
intended to have the trust income paid equally to the children
of his daughter Nellie. But it is also elear that he did not
intend sueh equality of treatment for subsequent generations.
Issue of any deceased child of Nellie’s werc not to receive the
ineome in equal shares with Nellie’s children but were to re-
ceive only the share of their deceased parent. By express
stipulation, generations subsequent to Nellie’s children touk
per stirpes. Thus, the descendants of Nellie were arrayed in
family lines to receive payment of income, each line headed
by one of Nellie’s children. These lines formed the family
roots or stecks on whieh we resolve our problem. It is of the
highest significance here that, as already detailed, the ineome
was paid on a stirpital or fawily basis throughout the entire
life of the trust.!* We are persuaded that this disposition
of income per stirpes or on a family basis is cogent evidenre
of the trustor’s intent and, that paraphrasing Hidwell, as the
trustor clearly directed a disposition of the income per stirpes,
so he contemplated a division of the corpus in like manner,

Appellants attempt to distinguish Kidwell from the case
before us. While coneceding that the result reached in that
case was logieal and just, they argue that it was impelled by
the integrated character of the relevant trust provisions and
the “‘singularity’’ of the trust instrument. Appellants George
Nickel, Jr., and Mary Lombardi also emphasize a difference
in language in the instant trust between the income-disposing
provisions and the corpus-disposing provisions.® We ap-
prehend no distinction of substance in these particulars.
Obviously the important consideration is the substance or

147t will be recalled that after the deatls of both Nellie Miller Nickel
and her hushand, the income was divided equally among their three
surviving children, George, J. Leroy, Jr, and Beatrice. (Their fourth
child Henry predeceased the truater.) Tpom J. Leroy, Jr.’s death in
1959 without issue, the income was divided equally betweer George and
Beatriee, Upon George’s death in 18952, Begtrice continuel to reeeive
one-half (14) of the income and the other half (George’s share) was
paid to the issue of Qeorge—=Sally, George, Jr, and Mary, each taking
one-eighthk {1§) (ie., one-fourth (14{) of their parent’s onehalf (%))
and the remaining one-gighth (1%} which would have gome to John
Beverly being paid in equal shares to the latter’s children, John and
Ning, each of whom received one-sixteenth {1/16).

15In substanee they point out that the income i3 payable to the children
of Nellie and the issue of any deceased child per atirpes while the corpus
passcs to the descendants of Nellie and her husband per stirpes.
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effect of the provisions involved rather than the identity of the
language emploved, In the trust instrument before us the
provisions for the dispoesition of both inecome and eorpus are
found in the same division of the trust (subdivision 3 of
division II)}, are reasonably juxtaposed and, under textnal
examination, appear in natural sequence. The use of a
technieal legal term (per stirpes) in respect to the disposition
of income and the same term even more emphatically ex-
pressed with an exelusion of its antithesis (per stirpes and not
per capita) in respect to the disposition of corpus ireparts
a preecision and clarity to the direetions.!®* In each instance,
the distribution iz ordered on a family basis where genera-
tions subsequent to Nellic's children are involved. We wish
to make clear that we propose no rigid formula establishing
in every instanee a necessary identity of treatment in dis-
posing income and corpus. But we are satisfied that the
same treatment was Intended in the instant case. [14] Ilighly
significant here is the technical phrase of the law wtilized by
the draftsman., To shut our eyes to the precision whieh it
brings to the trust instrument is to withhold full credit from
the learning, thought and skill which the trained lawyer brings
to his bandiwork.

In support of their basic eontention that the first generation
of takers constitute the *‘stirpes’ or family roots, appellants
rite 2 number of authorities from other American jurisdic-
tions and from England. ‘We think that they lack persuasive
force and we therefore decline to follow them. We proceed
to examine some of these cases upen which appellants rely
heavily. No useful purpoese would be served by diseussing
all of the cases or even by subjecting all selected to a detailed
analysis where if is apparent that they follow the same line of
authority. . .

Generally speaking appellants seek support for their posi-
tion in a line of cascs headed by the Enelish case of Robinson
v. SBhepherd [1863] 4 De G.J. & 8. 129, 46 Eng.Rep. 863.
There the testator directed that eertain property be sold
and the proeceds distributed “‘in eqgual shares among and to
the lawful deseendants living at the time of my death of such
of the brothers and sisters of my late grandfather . . . as
have died leaving lawful descendants; sueh deseendants re-

157¢ is to Le noted that the terms ffper stirpes,’? ‘‘“per stirpes and
not per eapite,’’ or *“by right of representation®’ are nowhere to be
found among the relevant trust provisions in Hidwell. In this respect
the Kidwell provisions appear lesd exact tham those in the instani easa.
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speetively to be entitled to share the same moneys in a eourse
of distribution per sfirpes and uot per capifa.”’ Two sisters
predeceased the testator leaving lawful deseendants. The
Master of the Rolls held that the fund was first divisible into
two parts, one part belonging to the descendents of one sister
per capita and the other to those of the other sister per capita,
{Omn appeal the Lord Chancellor reversed stating : **The lMaster
of the Rolls lias applied the words ‘per stirpes’ as denoting
the sisters of the testator’s grandfather, from whom the pres-
ent claimants originally take, But the will does not direct a
division of the sale meneys in guestion into as many families
ag there might be brothers and sisters of lids grandfather who
had died leaving issue; but a division amongst the descendants
themselves as purchasers, as simple legatees—snch deseend-
ants, however, being arranged infer se according to the prin-
ciple of families, and not according to the prineiple of in-
dividuals. And, in my judgment, as I have said, the words
‘per stirpes’ vefer to the descendants; the expression then
giving the rule of selection aceording to the prineiple of the
stocks to be found amongst those deseendants.”” {4 De G.J.
& 8. at p. 131; 46 Eng Rep. at p. 866.)

While the Master of the Rolls adhered to his original ration-
ale in a subsequent case, Fibson v. Fisher {15867] LR, 5 Eq.
Cas. 51, the rule anncunced in Kobinson by the Lord Chan-
cellor that the stirpes or stocks were to be found in the first
generation of takers among the descendants of a named person
or persons was followed in later English cases (In re Wilson
[1883] 24 Ch.Div, 664; In re Dering [1911] 105 L.T.R, 404,
and In re Alexander [1918] 1 Ch.Div. 371) and in Ameriea
in Patfchell v. Groom {1945} 185 AMd. 10 [43 A.2d 32], all of
which appellants cite.?”

" However, as respondents point out to us, the rule announced
in Rolinson v. Shepherd and applied in subsequent cases,
appears to have been repudiated in BEngland in Sidey v. Per-
petual Trustecs Estate & Agency Co. of New Zealand, Ld.
[1944] A.C. 194, In that easc the testator was survived by
four children one of whom died without issue. Ilis will pro-
vided that ‘““from and after the death of the last survivor of
my said four children as aforesaid I give devise and bequeath

© I1Fpr example in Wilsor the court satd: ‘*The question is, wlhere
am I to look for ‘the stocks¥’ The legatees under the will are the
persons whose shares are to be distributed in this way, and this appears
to me to indicate an intention that the legatees themselves are to be
looked to as the origins of the atoeks rather than any other persons
putside them.’’ (24 Ch. Div. at p. 667.} ’
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the whole of my residuary estate real and personal to and
amongst my then surviving descendants in such manner that
the same shall be divisible per stirpes among the children
grandchildren and remoter issue of such of my children as
shall have left issue.”” (P. 196.) The Court of Appeal of
New Zealand declined to divide the estate in thirds at the
level of the testator's children and ordered a distribution in
ninths at the level of the testator’s grandchildren, each of
eight surviving erandchildren reeeiving one-ninth (1/2) of
the estate and a great-grandchild receiving the remaining
ninth as a representative of his parent, The Judicial Com-
mittee of the Privy Council taking the position that no rule
of construction required a stirpital division to begin at one
generation rather than another and that the result in each
case must depend on the language used, reversed the order
of distribution, holding that the testator’s children formed
the stocks of descent and that a division should be made in
threc equal parts, each part being distributed to the grand-
children and one great-grandchild on a representational
basis.® Tt is important to note however that the Privy Coun-
cil reviewing the rule applied in Robinson v. Shepherd and
subsequent cases, and now relied npon by appellants herein,
made the following observation: “*Their Lordships do not
think it necessary to question the correctness of any of the
decisions to which reference has been made, but they cannot
elevate the reasoning which led to such decisions into a rule
of construetion. There appears to them on principle to be no
reason why, in the construetion of a gift per stirpes the stocks
should he found among the takers and not among their an-
eestors, In the simplest case, where a gift is made to a number
of persons of different stocks, but of the same generation per
stirpes and not per capita, it is manifest that the stocks are
to be found, not in the takers, but in the ancestors, and this
result is reached, not by the displacement of any prima faeie
rule of construction, but by the consideration of the language
of the gift withont any predilection. The language of the
will under appeal is to be approached in the same way.”’
{A.C. at pp. 202-203.) We think that in the licht of the faets
of the case at bench, Sidey supports the position of re-
spondents.

18Thus one-third {34) was distributed to the sole child of one of the
testator’s deceased sons; one-third (34) in egual shares to four childrem
of another deceascd son: and the remaining third in equal sbares to
three children of the testator’s decensed daughter and the sole ehild
of a fourth deceased child of such dawghter.
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A further weakening of the line of authorities relied upon
by appellants is indicated by the decision in Balienger v. M-
Mitlan (1954} 205 Bd. 94 [106 A.2d 109]. There the Mary-
land Conrt of Appeals which had applied the rule of Roldinson
wv. 8hepherd in the previous ease of Paichell v. Grovm, supra.
185 Md. 10 [48 A.2d 32], followed the Sidey case!® and held
that where an infer wvivos trust provided that the income
should be paid to the trustor’s children for life and that upen
the death of the last surviving ehild the corpus ‘‘shall zo to
all the descendants of the . ., . [trustor] then living, to be
divided among them per stirpes and not per eapita,” the
stocks were to be found among the ancestors of the takers
(1.e., the trustor’s children) rather than amoung the takers
themselves.

Quite apart from the above instances where the rule relied
upon by appellants has been repudiated, is the compelling
cirenmstance that it was never at any time given recognition
in California. As we have observed on at least two occasions
above, appellants have referred us to ne California authorities
even remotely indicating a sympathy for, if not espounsal of,
the rule urged by them and upoun our inquiry at oral argu-
ment offered no authority even intimating the acceptance of
such rule in this state. We have discussed the California
cases supportive of a rule unfavorable to appellants. Tt is
worthy of note that in one of these, Estate of Healy, supra,
176 Cal. 244, 247-248, the losing parties, like appellants here,
had relied upon Robénson v. Shepherd, supre. 4 De G.J. & 8.
129, 46 Enz. Rep. 865 and cases following it. The court in
Healy however declined to follow such cases and stated that
Gibson v. Fisher, supre, LB, 5 BEq.Cas. 51 and Siders v,
Siders (1897) 169 Mass, 523 [48 N.E. 277], ‘‘are more nearly
like the ease at bar. and are to that extent precedents in favor
of our covelusion.’” (176 Cal.at p. 248.) It will be reecalled
that Gibson was the case where the same Master of the Rolls,
despite his being reversed by the Chancellor in Eobinson con-
tinued to apply the rule that family stocks are to e found
among the ancestors.®®

18Thg Sidey case though deeided July 5, 1944, and therefore before
Patechell {decided June 13, 1843) received no mention in the latter
opinion. :

20Tn Gibson the will read: **And pay all the rest, residue, and re-
mainder of the moneys equally amongst the descerdants of the brothers
and sisters . .. of my . .. father, . . . who may be living at the time of
my decease; such descendants . . . to take severally as temantz in com-
mon, per stirpes, and not per capita.”’ Lord Romilly, the Master of the
Rolls, hold: **I am of opinion that the whole residue must be divided
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Nor are we impressed by appellants’ reference to certain
New York cases and to the Restatement of Property. None
of the cases (In re Duval’s Estafe (1332) 145 Misc. 792 [261
NY.B. B84]; In re Ives’ Estafe (1936) 161 Misc. 60 [291
N.Y.8. 981); In re Pulitzer’s Esfafe (1958) 14 Mise. 734
{179 N.Y.8.2d 1081) involve provisions sinilar to those in the
instant case. As to the Restatement, appellants George
Niekel, Jr., and Mary Lombardi rely on a portion of comment
k of seetion 301?! as declarative of the ‘“‘established and ae-
cepled rule’ which they claim is applicable. Seection 301, as
its title indieates, deals with the distribution of property to
classes described as ‘B and his children,” ‘B and the chil-
dren of C,” *‘children of B and children of C'’ or by other
words of similar import and is not applieable to the trust
provisions at hand, Moreover, comment & of seetion 301
quoted by appellants does not express the law in California as
the California Annotations to the Restatement disclose, (Seca
1950 annotations to vol. 3, Rest., Property, Poeket Supp. p.
55 citing Maud v. Catherwood, sypra, 67 Cal.App.2d 636 as
eontra to the last sentence of the portion of comment & relied
upon by appellants and set forth in fn. 21, ante,) We think,
therefore, that appellants” reliance on section 301 is misplaced.
Were it necessary to supplement or reinforce gur coneclusions
herein with constructional rules of the Restatement of Property
we would probably conclude that section 303, not section 301,
was applicable. Under section 303*2 which is entitled *‘Dis-

per slirpes from the beginping, and that the rule of the stirpes must
run through every deseent, considering that ‘per stirpes’ is an expres-
sion which means that all the persons who are to take are to take per
stirpes, and that this must run througlh the whole range of the descents.??
{F. B8

218211 appellants quote the following portion: “When a stirpital
distribution iz dirceted it is necessary to determine whe are the heads
of the respeetive stirpes, Normally these are ezsily inferred from the
terms of the limitation, s for example, in a limitation *to the children
of B and of C per stirpes,’ in which ease the designated first takers,
fehildren of B and of C,° are the heads of the respective stirpes (see
Dlustration 1). In cases where no such inferenee can be drawa from
the terms of the limitation the heads of the respective stirpes are the
‘possible takera' who are of the oldest generation in whieh there is at
least one living member at the time when diatribution is to be made.’?

223¢ction 303 of the Rest., Property in pertinent part states: ‘¢ (1)
When a converanec creates o class gift by a limttatiou in favor of a
group deseribed as the fissue of B,” or as the ‘deacendants of B,’ and
the membership in such elass has been ascertained in accordance with
the rules stated in §§ 92 and 204-299 then, unless a contrary intent
of the converor is found from additional language or circamsiances,
distribution i3 made to such memhers of the elass as would take, and
in anch shares as they would receive, under the applicable law of iniestate
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tribution—Class Described as ‘Issue of B, or as ‘Deseendants
of B,” or as ‘Family of B, ’’ distribution would be made un-
der applicable California statutes of intestate succession, and
thus as respondents indeed peint ont to us, under the previ-
ous helding of this court in Maud v. Cafherwood, supra, 67
Cal.App.2d 636, the same result would be reached as was
reached by the trial econrt.

In sum we are not eonvinced that appellants’ line of au-
thorities should be aceepted in disposinz of the controversy
at hand.

The saga comes to an end. The lawyer’s skillfal language,
whieh for two generations made sccure the fortune of Henry
Miller, now unlocks its riches for division acecording to the
two surviving families of the founder, This, we are satisfied,
is what Henry Miller intended to aceomplish.

The judgment is affirmed.

Molinari, J., and Bray, J.,* concurred.

A petition for a rehearing was denied November 16, 1964,
and appellants’ petition for a hearing by the SBupreme Court
was denied January 13, 1965.

suceession if B had died intestate on the date of the final ascertainment
of the membership in the class, owrning the subject matter of the class
gift.”?

Comment f under § 303 in pertinent part states: ‘*When a limitation
is made to the ‘izswe of B, or to the ‘descendants of B,’ and all of
B’s children are dead, but grandehildren of B are alive, a problem
arises as to whether these grandehildren of B take equal sharves or tnke
as representatives of their respective parents. This is determined in
any state in the same manner a3 the similar problem of intestate suc-
cession i3 determined in that same state. . . .7’

Comment A under § 303 in pertinent part states: *‘Limitations which
come within the rule stated in thiz Scetion frenquently egntain language
or have ecircumstanees tending to corroborate the conclusions that the
term ‘issue’ or ‘descendants’ has been used as substantially the eguaiva-
lext of ‘heirs of the body’ and benece that distribution should be made
in sceordance with the law of intestate sueecssion. Such eorroborative
factors are of particular importance when the limitation alse comtaina
one or more other factors tending to establish the ‘contrary intent of
the conveyor’ referred to im Subsection (1), Illustrative of these cor-
roborative factors are ithe follawing: (1} the conveyance szpecifieally
provides for a per stirpes distribution; . . '’

*Retired Presiding Justice of the District Court of Appeal sitiing
under assignment by the Chairman of the Judicial Couneil




