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At the last meeting the Commission requested the staff to further 

investigate the law regarding the extent to which foreign corporations 

may act as trustees in California. In summary, a foreign corporation 

may conduct a trust business in California only through the mechanism of 

a domestic subsidiary corporation. All other conduct of a trust business 

is forbidden except for certain very limited actions. There is no way 

that a foreign trust corporation can qualify to do its business, as can 

a corporation generally, nor is there any way to establish a branch 

office for the purpose of conducting a trust business. 

The statutes supporting these conclusions are attached to this 

memorandum as Exhibit 1. The staff has also discussed these matters 

with lawyers and a trust examiner in the State Banking Department. A 

more detailed discussion follows. 

Financial Code Section 1503 sets up two prohibitions against foreign 

corporations: they may not (1) "have or exercise the powers of a trust 

company" nor (2) "directly or indirectly transact or conduct in this 

state a trust business as defined in Section 106." The definition of 

"trust business" in Financial Code Section 1 06 is very broad (see copy 

in Exhibit 1) and consequently does not appear to leave open any course 

of conduct by a trustee that would not be considered as transacting or 

conducting a trust business. Note that the prohibition against foreign 

corporations in Financial Code Section 1503 is not limited to conducting 

a "trust business"--i t also forbids having or exercising the powers of a 

trust company. 

Notwithstanding this broad prohibition, Section 1503 permits a 

limited type of action in California by a corporation authorized by its 

articles to exercise trust powers, namely delivering, registering, 

paying interest on, certifying, redeeming, and cancelling bonds. It has 

been suggested that these exceptions relate to 19th Century problems 

involving railroad trusts; they are obviously of little utility in the 
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administration of a trust. Section 1503 also excepts actions by a 

trustee under a mortgage, deed of trust, or other instruments, and 

railroad obligations. 

Financial Code Section 1750(a) (copy in Exhibit I), enacted in 

1981, also forbids transacting business in this state by a foreign state 

bank. See also Fin. Code § 1755(b) (foreign nation bank precluded from 

transacting trust business at California branch). The broad prohibition 

of Section 1750(a) is qualified in Section 1750(b) Which permits foreign 

banks to carryon activities listed in Corporations Code Section 191(d), 

to loan money secured by liens on real property, and to transact business 

permitted under Financial Code Section 1503 (discussed above). Corpora­

tions Code Section 191(d) (copy in Exhibit 1) permits certain activities 

that are not considered as transacting intrastate business. These 

activities include purchasing property, making and enforcing loans, and 

hiring agents. The last paragraph of Section 191 makes clear that its 

provisions do not excuse foreign banks from compliance with other laws. 

Subdivision (a) of Section 191 provides a more meaningful definition of 

transacting business than does Financial Code Section 106; for the 

purposes of qualifying to do business in California, "transact in trasta te 

business" means "entering into repeated and successive transactions of 

its business in this state, other than interstate or foreign commerce." 

However, banks and trust companies are not permitted by the Financial 

Code to conduct a trust business in this state, so the general provisions 

in the Corporations Code for qualifying to conduct intrastate business 

applicable to corporations generally are not available to institutional 

trustees. 

The only alternative is to establish a subsidiary corporation in 

California and this is recognized in Financial Code Section 1750(c). It 

is through the subsidiary corporation device that foreign banks and 

trust companies are currently entering California. Hence, for example, 

Fiduciary Trust Co. of California, Which has an office in Los Angeles, 

is a California corporation that is a Wholly owned subsidiary of Fiduciary 

Trust Co. of New York. 

A reading of the statutes may raise an implication that a foreign 

state bank might establish a branch office and conduct a trust business 

from it. However, this is not possible because the sort of branch 

offices authorized by Financial Code Sections 1700-1701 involve the 

conduct of a "commercial banking business" Which is distinguished in 
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Financial Code Sections 102, 103, lOS, and 106 from trust business. The 

situation is not crystal clear, however, since Section 107 defines a 

trust company to include a commercial bank. Nevertheless, a reading of 

the branch banking statutes does not lend concrete support to any idea 

that a foreign corporation might establish a trust business through 

branch operations. 

As for national banks which are exempted from the prohibition of 

Financial Code Section 1503, the interpretation given this provision is 

that it treats national banks authorized to conduct business in California 

as domestic corporations. 

Alternative Approaches 

1. Keep Existing Law 

The current scheme which bars almost all activity by foreign corporate 

trustees could be retained without change. As noted, a foreign corpora­

tion Which wants to conduct a trust business in California can accomplish 

that goal by setting up a California corporation. This alternative does 

not answer the problem that arises where a foreign corporation is named 

as a trustee in a California trust instrument, however. 

California falls within a large group of states which effectively 

bar foreign corporations from acting as trustees. See G. Bogert, The 

Law of Trusts and Trustees § 132, at 644 (2d ed. 1965) (Alaska, Florida, 

Hawaii, Idaho, Kentucky, Louisiana, Michigan, Montana, Nebraska, Nevada, 

New Hampshire, New Mexico, North Carolina, Oregon, South Dakota, Utah, 

Virginia, Washington, and West Virginia). However, a number of states 

in this group allow certain significant actions by a foreign corporate 

trustee such as receiving, holding, and transferring property. See, 

~, Fla. Stat. Ann. § 664.41(3) (West Supp. 1984) (copy in Exhibit 2). 

2. Expand The List of Permitted Activities 

In order to avoid the expense and inefficiency of appointing a 

domestic ancillary trustee where a California trust names a foreign 

corporate trustee or where a foreign trust involves California real 

property, the law might be revised to permit occasional administration 

by a foreign trustee just as the statutes now permit very limited activ­

ities in Corporations Code Section 191(d) and Financial Code Section 

1503. Section 7-105 of the Uniform Probate Code permits a foreign 

corporate (or individual) trustee "to receive distribution from a local 
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estate or to hold, invest in, manage or acquire property located in this 

state, or maintain litigation." These acts are permitted without running 

afoul of the state's laws forbidding the conduct of a trust business. 

The Comment to UPC Section 7-105 explains the thinking behind the provision 

as follows: 

Section 7-105 deals with nonresident trustees in a fashion 
which should correct a widespread deficiency in present regulation 
of trust activity. Provisions limiting business of foreign corporate 
trustees constitute an unnecessary limitation on the ability of a 
trustee to function away from its principal place of business. 
These restrictions properly relate more to continuous pursuit of 
general trust business by foreign corporations than to isolated 
instances of litigation and management of the assets of a particular 
trust. The ease of avoiding foreign corporation qualification 
statutes by the common use of local nominees or sub trustees , and 
the acceptance of these practices, are evidence of the futility and 
undesirability of more restrictive legislation of the sort commonly 
existing today. The position embodied in this section has been 
recommended by important segments of the banking and trust industry 
through a proposed model statute, and the failure to adopt this 
reform has been characterized as unfortunate by a leading trust 
authority. See 5 Scott on Trusts § 558 (3d ed. 1967). 

This alternative avoids the question of whether foreign corporations 

should be able to conduct a trust business in California and how they 

should qualify to do so. It serves the interests of the trustor without 

impinging unfairly on the business interests of domestic trust companies. 

This type of revision of the law seems to the staff to be the best 

alternative in view of the various interests involved. 

A scheme based on UPC Section 7-105 could also provide for automatic 

appointment of the Secretary of State as agent for service of process 

and could require a bond of the foreign trustee, either in every case or 

as required by the court. 

It is interesting to consider Corporations Code Section 191(c) on 

the subject of actions that do not constitute doing business in California. 

Under this provision (see copy in Exhibit I), a foreign corporation is 

not considered to be conducting intrastate business where it maintains 

an action or "conducts an isolated transaction completed within a period 

of 180 days and not in the course of a number of repeated transactions 

of like nature." 

3. Permit Foreign Corporate Trustees to Act on Reciprocal Basis 

Many states permit foreign corporations to act as trustees if the 

state in which the corporation is organized permits foreign corporations 

to act as trustees. Approximately 20 states have enacted reciprocity 
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schemes. Bogert, supra, § 132, n. 36 (2d ed. 1965 & Supp. 1982) (Alabama, 

Connecticut, Delaware, Illinois, Iowa, Kansas, Maine, Maryland, Massa­

chusetts, Minnesota, Mississippi, Missouri, New Jersey, New York, North 

Dakota, Ohio, Oklahoma, Pennsylvania, Rhode Island, Tennessee, and 

Texas). It appears that the number of states adopting reciprocity 

schemes has increased from 15 to 21 during the last 20 years. 

Reciprocity schemes really have nothing to do with the interests of 

the trustor or beneficiaries. As Professor Scott noted, a refusal to 

permit administration by a foreign trustee 

clearly defeats the testator's intention and can be justified only 
on some ground of public policy. One ground may be the protection 
of local trust companies against competition. This is the obvious 
purpose of the reciprocal statutes. But trusts are not created for 
the benefit of the trustees. The interest of a testator in disposing 
of his estate, and the interests of the beneficiaries, are far more 
important than those of the trust companies of the state in Which 
the testator happens to be domiciled When he dies. 

5 A. Scott, The Law of Trusts § 558, at 3784-85 (3d ed. 1967). 

Reciprocity may be objectionable as on overly protective scheme, 

but, on the other hand, if reciprocity is adopted universally, the goal 

of lowering the protective barriers will be achieved. It should be 

remembered that reciprocity statutes do not permit the conduct of a 

trust business by a foreign corporation, but rather remove the impediment 

to acting as trustee in a given case, typically involving a testamentary 

trust. See the statutes of Kansas, Minnesota, New York, Oklahoma, and 

Pennsylvania in Exhibit 2. 

4. Permit Qualification of Corporate Trustees in Manner of Other Corpo­
rations 

In theory at least, a foreign corporate trustee could be treated in 

the same manner as any other foreign corporation that wants or needs to 

qualify to do business in California. This would entail satisfying the 

qualification requirements of Corporations Code Section 2105 (see copy 

in Exhibit 1). Such qualification would also involve satisfying the 

requirements applicable to corporate trustees set forth in the Financial 

Code. 

The staff thinks that this alternative is unlikely to be acceptable 

to local interests. It might also be argued that such a scheme is 

unnecessary in view of the existing alternative of setting up a California 

subsidiary corporation to conduct a trust business. Making genersl 
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qualification statutes available to foreign trustees would not solve the 

problem faced by a foreign trustee that does not want to qualify generally 

to do business but only to act as trustee in a particular case. 

Conclusion 

The Commission has expressed interest in permitting foreign corporate 

trustees to act in California on some limited basis. The staff favors 

the Uniform Probate Code approach of expanding the types of occasional 

activities that can take place without offending the prohibition on 

conducting a trust business in California. A reciprocity scheme would 

accomplish the same result as to states that have their own reciprocity 

statutes. The law should not remain as it is because of the unnecessary 

burden imposed on the interests of the trustor and the beneficiaries. 

Nor is it particularly useful to permit foreign corporations to qualify 

under the general corporation laws. 

If the UPC scheme or a reciprocity scheme is recommended to the 

Legislature, the statute should also require appointment of an agent for 

service of process and satisfaction of any bonding requirements. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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i,JMemorandum 84-27 Study L-640 

EXHIBIT 1 

Selected Statutes Relating to Conduct 
of Trust Business by Foreign 

Corporations 

Corporations Code 

§ 191. Transact Intrastate business; foreign corporation 
(a) For the purposes of Chapter 21 (commencing with Section 

2100), "transact intrastate business" means entering into repeated 
and successive transactions of its business in this state, other than in­
terstate or foreign commerce. 

(b) A foreign corporation shall not be considered to be transact­
ing- intrastate business merely because its subsidiary transacts intra­
state business. 

(c) Without excluding other activities which may not constitute 
transacting intrastate business, a foreign corporation shall not be 
considered to be transacting intrastate business within the meaning 
of subdivision (a) solely by reason of carrying on in this state any 
one or more of the follOwing activities: • 

(1) Maintaining or defending any action or suit or any adminis­
trative or arbitration proceeding, or effecting the settlement thereof 
or the settlement of claims or disputes. 

(2) Holding meetings of its-board or shareholders or carrying 'on 
other activities concerning its internal affairs. 

(3) Maintaining bank accounts. 
(4) Maintaining offices or agencies for the transfer, exchange 

and registration of its securities or depositaries with relation to its 
securities. 

(5) Effecting sales through independent contractors. 
(6) Soliciting or procuring orders, whether by mail or through 

employees or agents or otherwise, where such orders require accept­
ance without this state before becoming binding contracts. 

(7) Creating evidences of debt or mortgages, liens or security 
interests on real or personal property. 

(8) Conducting an isolated transaction completed within a peri­
od of 180 days and not in the course of a number of repeated transac­
tions of like nature. 

(d) Without excluding other activities which may not constitute 
transacting intrastate business, any foreign lending institution, in­
cluding, but not limited to; any foreign banking corporation, any for­
eign corporation all of the capital stock of which is owned by one or 
more foreign banking corporations, any foreign s~ vings and loan as-' 
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sociation, any foreign insurance company or any foreign corporation 
or association authorized by its charter to invest in loans secured by 
real and personal property, whether organized under the laws of the 
United States or of any other state, district or territory of the United 
States, shall'not be considered to be doing, transacting or engaging ;n 
business in this state solely by reason of engaging in any or all of the 
follOwing activities either OIl its own behalf or as a trustee of a pen­
sion plan, employee profit sharing or retirement plan, testamentary 
or inter vivos trust, or in any other fiduciary capacity: 

(1) The acquisition by purchase, by contract to purchase, by 
making of advance commitments to purchase or by assignment of 
loans, secured or unsecured, or any interest therein, if such activities 
are cllI14ed on from outside this state by the lending institution. 

(2) The making by an officer or employee of physical inspec· 
tions and appraisals of real or personal property securing or proposed 
to secure any loan, if the officer or employee making any physical. 
inspection or appraisal is not a resident of and does not maintain a 
place of business for such purpose in this state. 

(3) The ownership of any loans and the enforcement of any; 
loans by trustee's sale, judicial process or deed in lieu of foreclosure I 
or otherwise. . 

T (4) The modification, renewal, extension; transfer or-sale-·oI 
loans or the acCeptance of additional or substitute security therefor 
or the full or partial release of the security therefor or the. accept· 
ance of substitute or additional obligors thereon, if .the activities are 

. carried on from outside this state by the lending institution. 
(5) The engaging by contractual arrangement of a corporation, 

firm or association, qualified to do business in this state, which is not 
a subsidiary or parent of the lending institution and which is not un· 
der common management with the lending institution, to make collec· 
tions and to service loans in any manner whatsoever, including the 
payment of ground rents, taxes, assessments, insurance and the like 
and the making, on behalf of the lending institution, of phySical 
inspections and appraisals of real or personal property securing any 
loans or proposed to secure any loans, and the performance of any 
such engagement. 

(6) The acquisition of title to the real or personal property coy· 
ered by any mortgage, deed of trust or other security instrument by 
trustee's sale, judicial sale, foreclosure or deed in lieu of foreclosure, 
or for the purpose of transferring title to any federal agency or in· 
strumentality as the insurer or guarantor of any loan, and the reten· 
tion of title to any real or personal property so acquired pending the 
orderly sale or other disposition thereof. 

(7) The engaging in activities necessary or appropriate to carry 
out any of the foregoing activities. 
Nothing contained in this subdivision shall be construed to· per· 
mit any foreign banking corporation to maintain an office in this 
state otherwise than as provided by the laws of this state or to limit 
the powers conferred upon any foreign banking corporation as set 
forth in the laws of this state or to permit any foreign lending insti· 
tution to maintain an office in this state except as otherwise permit· 
ted under the laws of this state. 
(Mded by Stats.I97S, c. 682, p. -, § 7, eff. Jan. 1, 1977. Amended by 
Stats.1976, c. 641, p. -, § 4.9, eff. Jan. 1, 1977.) 

-2-



§ 2104. Foreign lending institution; appointment of secretary 
of state as agent for service of process 

Any foreign lending institution which has not qualified to do 
business in this state and which engages in any of the activities set 
forth in subdivision (d) of Section 191 shall be considered by such ac­
tivities to have appointed the Secretary of State as its agent for serv­
ice of process for any action arising out of any such activities, and, 
on or before June 30th of each year, shall file a statement showing 
the address to which any notice or process may be sent in the man­
ner and with the effect provided in Section 2111. 

No foreign lending institution solely by reason of engaging in 
. anyone or mOre of the activities set forth in subdivision (d) of Sec­

tion 191 shall be required to qualify to do business in this state nor 
be subject to (a) any of the provisions of the Bank and Corporation 
Tax Law (commencing with Section 23001) of the Revenue and Tax­
ation Code or (b) any of the provisions of this code or the Financial 
Code or Insurance Code relating to qualifications for doing or trans- . 
acting business in this state or to requirements pertaining thereto or 
to the effects or results of failure to qualify to do business in this 
state. 
("dde4 by Stats.1975, c. 682, p. -, § 7, eff. Jan. I, 1977. Amended by 
Stats.1976, c. 641, p. -, § 30.2, eff. Jan. I, 1977.) 

§ 2105. Transacting intrastate business; certificate of quaJification; insurers; corporate proce8lil 
agent; annexations 

(a) A foreign corporation shall not transact intrastate business without having first obtained from 
the Secretary of State a certificate of qualifieation. To obtain such certificate it shall file, on a form 
prescribed by the Secretary of State, a statement and designation signed by a corporate officer 
otating: 

(l) Its name and the state or place of its incorporation or organization. 

(2) The address of its principal executive office. 

(S) The address of its principal offire within this ,tate. 

(4) The name 'Of an agent upon whom process directed to the corporation may be served within this 
state. Such designation shall eomply with the provisions of sulxlhision (b) of Section 1502. 

(5) -Its irrevocable coment to service of process directed to it upon the agent designated and to 
.service 'Of process on the Secretary of State if the agent so designated or the agent's sueoessor is no 
longer authorized to act or cannot be found at the address given. 

(6) If it is a cOrooration which will be subjeet toO the Insurance Code as an insurer, it shall 80 state 
such fact. 

(b) Annexed to such statement and designation shall be a certificate by an authorized public official 
'Of the state or place of incorporation of the corporation to the effect that such corporation is an 

I existing corporation in good standing in that state or place or, in the case of an !:lssociation. an 
'Officers' certificate stating that it is a validly 'Organized and existing business association under the 
laws of a specified foreign jurisdiction. 

(c) Before it may be designated by any foreign corporation as its agent for service of process, any 
eorporate agent must comply with Section 1505. 
(Amended by Stat •. 1979, ": 737. p. 2576, § 3.) 
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Financial Code 

§ 101. ApplieabiHty of corporation la .... 

All provisions of law applicable to corporations generally (including. but not limited to. the General 
Cornoration Law (Division 1 (commencing with See-don 100), Title 1 of the Corporations Code») shall 
., •• ilP.Ph:: to banks. ." • However, wnenever any provision of this division or of any rerrnlation or 
order issued under any provision (other than this seetiQll) of this djvision applicable to banks is 
inconsistent 'li\ith any provision of law applicable to COrPOrations generally. such provision of this 
diyjsion or of such Itgu.lation or order shall apply and such provision of law applicable to corporations 
"nerally shall not apply. 
(Amended by Statal978. e. 965, p. 2968, § 1.) 

§ 102. Bank def'med 

The word ubank" as used in this division means any incorporated banking institution which shall 
have been incorporated to" ., ., engage jn commercial bankjnv iwsjDt'SS or trust business· •• ~_ The 
soliciting, receiving, or accepting of money or its. equivalent on deposit 83 a regular business shaH be 
deemed to be doing a commercial ' • • banking business whether such deposit is made subject to' 
check or is evidenced by a certificate of deposit, .a passbook, a note, a receipt, or other writing; 
provided, that nothing herein shall apply to or include money or its equivalent left in escrow, or left 
with an agent pending investment in real estate or securities for or on account of his principal. It 
shall be unlawful for any corporation, partnership, firm, or individual to engage in or transact a 
banking business within this state except by mean, of a oorporation duly organized for ,ucil purpose. 

_ (Amended by ~tats.l978-, e. 968, p. 1808, § 2; Stats.1978, e. 965, p. 2968, § 2.) 

--§ 103. Clauet of banks 

Banks are divided into the following classes: 
(a) Commercial banks. 
$ ••. 

(b) Trust oompanies. 
(Amended by Stata.1978, e. 963, p. 1808, § 3.) 

- § 105. c..mmereial bank defmed 

"Commercial banku means a bank • • • authorized to receive deposits of money or its equivalent, 
including demand deposits. savings deposits. and time deposits; to lend money on the security of real 
or personal property or without security; to discount or deal in billa, no~ or other commereial paper; 
to buy and ::tell for the aceount of customers, and, if eligible for investment, for its own acoount • 
• ecurities, gold and .ilver bullion, foreign roina, and billa of excllange; and genera1ly to transaet a 
oommercial banking buaines •. 

_ (Amended by Stats.197l!, e. 963, p. 1808, § 5.) 

§ 106. Trust business defined 
"Trust business" means the business of acting as executor, admin­

istrator, guardian or conservator of estates, assignee, receiver, d,:posi-, 
tary or trustee under the appointment of any court, or by authority of 
any law of this or any other state or of the United States, or as trustee 
for any purpose permitted by law. (Stats.1951, c. 364, p. 831, § 106, 
as amended Stats.1959, c. 391, p. 2319, § 3.) 
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• 107. Trust company dermed 

1·,Trust company" means a corporation or a commercial bank which is authorized to engage in t..~ 
trust business and the trust department of any titlE:! insurance company authorized to engage in the 
trust business in addition to its title insurance business . 

• tAmended by Stat&1973, Co 963, p. 1808, § 6.) 

§ 109. Bank or baaks 

• • • HBank" or ""banks" embraces commercial banks • • • and trust companies unless the. context . 
otherwise requireo. 
(Amended by Stats.l97a, Co 963, p. 1809, § 8.) 

§ 400. Filing; arlicles of incorporation; bylaw.; statement of co~tributed capitol; fee 

The articl .. of inrorporation of the proposed bank or trust company shall be submitted to tbe 
• superintendent for hi, approval before they are filed with the Secretary of State pursuant to !be 

Corporation. Code. Aiter the articles have been filed with the Secretary of State the proposed bank 
or trust company ,hall: 

(a) File with the ,uperintendent a copy of its articles of incorporation, certified by the Secretary of 
State, and a copy or its bylaws certified by its secretary. 

(b) File with the superintendent a statement in such form and with such supporting data as be may 
require showing that the entire contributed capital has been fully paid in lawful money. unconditiona1~ 
Iy, and that the funds representing such contributed capital, less sum, spent as authorued by this 
article for preopening expenditures are on deposit in a state or national bank in this .tate, .ubject to 
withdrawal on demand. 

(e) Pay to the .uperintendent a fee of two thoUBand •.•• five hundred dollars ($2,500), 

(Amended by Statal973, Co 858, p. 1551, § 4; Stats.1973, Co 963, p. 1810, § 13.5; Stats.I978, c. 965, p. 
2976. § 44; Statal981, Co 444, p. 1638, § 2.) 

§ 401. Certificate of authorization; issuance; contents 
If the superintendent finds that the proposed bank or trust compa­

ny has in good faith complied with all the requirements of law and ful­
filled all the conditions precedent to commencing business imposed by 
this code or by regulation, lit! shall, within 30 days after the statement· 
and supporting data specified in Section 400 have been filed with him, 
issue in duplicate a certificate of authorization to transact business as a 
bank or trust company, as the case may be, and shall transmit one copy 
to the bank or trust company and place one copy on file in the depart­
ment. The certificate of authorization shall state that the corporation 
named therein has complied with all the provisions of this code govern­
ing organization of banks or trust companies and that it is authorized 

. to transact the business specified therein. (Stats.1951, c. 364, p. 842, § 
401.) 

I 600. Articles; purposes of corporation 

The articles of each bank shall contain the applicable one of the following statements: 

(a) In ease the bank is, or is proposed to be, a commercial bank not authorized to engage in trust 
business, that the purpose of the corporation is to engage in commercial banking business and any 
other lawful activities which are not, by applicable laws or regulations, prohibited to a commercial 
bank; 

(b) In eaae the bank is, or is proposed to be, a commercial bank authorued to engage in trust 
buaineaa, that the purpose of the corporation is to engage in commercial banking business and trust 
busin ... and any other lawful &ctivitie, which are not, by applicable laws or regulations, prohibited to 
• commercial bal'k authorized to engage in trust bU8in~; 
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(c) In .... the bank is, or is proposed to be, a trust company (other than a commercial bank 
authorized to engage in trust business or a corporation authorized to maintain a title insurance 
department to engage in title insurance business and a trust department to engage in trust business), 
that the purpose of the -corporation is to engage in trust business and any other lawful activities which 
.... not, by applicable laws or regulations, prohibited to a tru.t company; or 

. (d) In case the bank is a oorpontion which is, or i. proposed to be, a corporation authorized to 
maintain a title inourance department to engage in title insurance busin ... and a trust department to 
engage in trust booin ... , that the purpose of tbe corporation is to engage in title insurance b •• in ... 
ud tru.t busin ... and any other lawful activitie. which are not, by applicable law. or regulations, 
probibited to a corporation authorized to maintain a title in.urance departmsnt to engage in title 
insurance business and a trust departm.nt to engage in trust businesa. 

(Added by Stata.l97S, .. 965, p. 2977, § Mo) 

§ 1500. Prerequisite. to .ngqIag In _ butln ... 

No oorpora~ ahane~.in.~~~b"'iI>e"llnl ... :~ .. 
(8) ••• Its articles· •• comply with the requirements 0( subdivision (bl (e) or (d) of Section 

!ilI!!; and 

(b) It h .. received from the ,uperintendent a eertificate of authority p"t~uant to Section 4111 to 
engage in the trust business.. or, if it is a bank? has received the authorization of the superintendent to 
engage in the trust husinesa pursuant to Section 1500.1; and 

(c) It haa· •• deposited with -the State Treasurer money or securities in compliance with Article 3 
(commencing with Section 1540) of this chapter. 

(Amended by Stato.1973, Co 963, p. 1835, § 90; Stato.1978," 965, p. 2990, § 1t».) 

I 150L Trust basi .... b,. titl. iRloranoe company 

A mrporation authorized to transact a title insurance business under the Insurance Code may 
engage in the trust business and maintain a trust department as well as a title insurance department 
if it oomplies with the following requiremento: 

(a) It shall rll'St obtain the consent of beth the .uperintendent and the Commissioner of In.urance. 
The application for .uch consent of the .uperintendent .haU be in ouch form and oontain .uch 
information as the .uperintendent may require and be _paoied by • fee of • • • one thou.'IIlnd 
dollan ISl,OOOl. 

(b) In ita application for IItIch oonsent jt shall include • statement making a segregation of ito 
abarehoIdero' equity for each department. When such apportionment is approved by the superintend­
eDt and the Commissioner of IllSurance the part of ouch shareholdero' equity apportioned to each 
d.po,n;..nt shall be segregated and .hall be treated as the separate shareholders'-equity .I.'''h-iuch -

. department as if each such department was a separate business. . 

(ej (I) It shall amend ito artieles to comply with the requiremento of .ubdivision (d) of Section 600. 
(2) It shall amend its articles to comply with the requirements of subdivision (b) of Section 601.1.2. 
Section 904 of the Corporations Code shall not apply to such amendment; however, the amendment 
must be approved: by not lesa than two-thirds of each class of its outstanding shares which would 
become assessable under the amendment. 

(d) It .hall make tbe deposito of money or securities with the State Tre .. urer pursuant to Article g 
of this chapter. 

(e) A1l to ito tru.t department it shall be subject to and ,hall comply with all the requirem.nto of 
this division applicable to trust companies and the rules and ;:oegulations of the superintendent. 

(Amended by Stato.1973, e. 858, p. 1554, § 14; Stato.1978, e. 965, p. 29!H, § 106; Stato.1981. e. 444, p. 
.1691, § 16.) 

,,-

§ 150Ll. Commercial banking bu.;n... by compani.. authorized to tranoact trust ... d title 
insurance business 

No corporation which is authorized to transact a trust business and which is also authorized to 
transact a title insurance business shaH engage in a commercial banking business. 

(Added by Stato.1973, Co 963, p. 1836, § 92.) 

§ 1503. Foreip oorporations; penn:issible exercise of trust powen 

No foreign corporation, other than a national banking II8SOciation which is authorized to conduct & 

trust business in this sta~. shall have or exercise the powen of ~ trU~ com~y nor directly m: 
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indirectly transact or conduct in this state. trust bu,ines ... riefined in Seetion 106; but any foreign 
corporation which is authorized by its artides to exercise trust powers ma.y act as trustee for the 
foUowing purposes: 

(al To deliver bonds and reoeive payments tberefor. 

(b) To deliver pennanent bonds in exchange for temporary bond3 of the same isslOe. 

(e) To deliver refunding bonds in exchange for those of a prior issue or issues. 

(dl To register bonds or to exchange regiBtered bonds for coupon bonds or coupon bonds for 
registered bonds. 

(e) To pay interest on sueh bonds, and take up and cancel coupons representing such interest 
paymenL 

(f) To redeem and cancel bonds when caUed for redemption or to pay and cancel bonds wben due. 
(g) To certify registered bonds for the purpose of exchanging reg' .. tered bonds for coupon bonds. 

A foreign corporation which is authorized by its aetides to exercise trust powers may be appointE<! 
and may accept appointment and act as trustee under any mortgage, deed of trust. or other 
inatrument securing bond. or other obligations issued or to be issued by any railro&d corporation whicb 
owno a railroad operating in the State of Californis and extending into another state. 

A foreign corporation exercising in this state the powers conferred by this sel..-tion shall not 
establish or maintain directly or indirectly any branch office or agency in this state unless it has 
oomplied with aU of the applicable provisioll!l of Qhapter • • • 13.5 (commencing with Section • • • 
ImID. . 
(Amended by Stats.19'18, e. 965, p. 2991, § 107; Stats.I979, e. 373, p. 1289, § 97; Stats.l98l, Co 67, P. 
l24. § B._urgency, eff. June 16, 1981.) 

§ 1580. General powers 
A trust company has the following powers: 
(a) It may act, or may be appointed by any court to act, in like 

manner as an individual, as executor, administrator, guardian or con­
."[',,ator of estates, assignee, receiver, depositary, trustee, custodian, or 
In any other fiduciary or representative capacity for any purpose per­
mitted by law, may act as transfer agent or registrar of corporate 
,tocks lind bonds, may buy and sell securities for the account of cus­
tomers, and may accept and execute any trust business permitted by 
nny law of this or any other state or of the United States to be taken, 
~ccepted, or executed by an individual; and 

(b) A trust company, upon becoming a member of the Federal Re­
serve System, shall continue to have such powers as may then or there­
after be conferred upon it by the laws of this State, subject to such fed­
rral rules, regulations, and laws as may govern state banks exercising 
trust powers or trust companies which become members of the Federal 
Reserve System. (Stats.1951, c. 364, p. 909, § 1580, as amended Stats. 
1959, c. 391, p. 2319, § 4.) 

§ 1585. Title insurance companies; trust department 
Any corporation doing a departmental business as a title insurance 

company and as a trust company shall, as to its trust department, be 
subject to the requirements and have the benefit of the follO\\ing provi­
sions: 

(a) It shall be subject to supervision and examination by the su­
perintendent. The charges for such supervision and examination shall 
be determined in accordance with Section 270 of this code. 

(b) It shall make all reports required by the superintendent of 
trust companies under this division. 

(e) It shall be subject to and have the benefit of all provisions and 
requirements of this division and of all rules and regulations of the su­
perintendent applicable to trust companies. (Stats.1951, c. 364, p. 910, 
§ 1585.) 
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§ 1700. Definition. 

In this chapter, unless the context otherwise requires: 
(a) "Agency" means a depositary agency or a nondepositary agency_ 
(b) "Branch office" means a limited branch office. a retail branch office, or a wholesale branch 

office. 
(c) "Business in this state/' when used with respect to a foreign (other nation) bank which is 

Iicell5Eld to maintain one or more agencies or branch offices., includes (without limitation) the 
aggregate busine" of all such offices. 

(d) "Controlling person," when used with respect to a foreign bank, mean. any pel'S<ln who, directly 
or indirectly. controls such bank. For purposes of this subdivision, "control" has the meaning set forth 
in subdivision (b) of ~tion 700, and ilperson" has the meaning set forth in subdivision (d) of Section 
100. 

(e) '-IDepositary agency," when used with respect to a foreign bank, means a place in this l!ltate at 
which lueb foreign bank tranaacts commercial banking bu.ine .. but at which it docs not tranaact the . -~ -. . 

busineos of .-iving deposits exeept .. permitted nnder paragraph (2) of subdivision (a) of Section 
1755. 

(f) "Executive officer," when used with respect to a foreign bank or a controlling peroon of a 
foreign bank, means the chief executive officer, the chief operating officer, the chief financial officer, 
and any other pel'S<ln who participates or has authority to participate in major policy-making functwlIB 
of 8uch bank or controlling person. "Executive offioor," wben med with respect to a foreign (other 
nation) bank, includes the head of the international division (or, if there is no such division, the cl_ 
equivalent division or unit) of such bank. 

(g) "Federal agency" has·the meaning aet forth in Section l(b) of the International Banking Act of 
1978.1 

(h) "Federal branch" hao the meaning aet forth in Section l(b) of the International Banking Act of 
1978. 

(i) "Foreign bank" means a foreign (other nation) bank or a foreign (other otate) bank. 

(j) "Foreign nation" means any nation other than the United State., including (without limitation) 
any Bubdivision, territory, trust territory, dependency, or possession of any such nation. Also, ··foreign 
nation'" includes Puerto Rico, Guam, American Samoa, the Virgin Islands, and any territory, trust 
territory, dependency, or in.ular po""';on of the United States. 

(k) "Foreign (other nation) bank" means any bank (including, without fimitation, any commercial 
bank, merchant bank, or other institution that engages in banking activities which are usual in 
connection with the business of banking in the nations where such institution is organized or 
operating) other than (1) a bank which is organized under the law. of a state of the United States or 
(2) a national bank which maintains its head office in a .tate of the United State •. 

(/) "Foreign (other .tate) bank" means a bank which is orgaru.ed under the laws of any otate of the 
United States other than this state or a national bank which maintains its head office in any .tate of 
the United States other than this .tate. 

(m) (I) "License" means a license i"ued under this chapter, authorizing a foreign bank to maintain 
an office. ' 

(2) To be '1icensed" means to he i"ued or to hold • license. 

(3) To be "licensed to transact business in this state." when used with respect to a foreign (other 
nation) bank, mean! that such bank is licensed to maintain an agency or branch office. 

(n) "Limited branch office," when used with respect to a foreign bank, means 8 plaCe in this state 
at whicb such bank transacts commercial banking business but at which it does not transact the 
busin ... of receiving deposits except as pennitted under parngraph (3) of subdivision (a) of Section 
1755. 

(0) j'Nondepositary agency," when ulled with respect to a foreign bank, means a place in this state 
at which sueh bank transacts commercial banking business, except the business of receiving deposits, 

(p) i'Office," when used with respect to a foreign bank, means any agency, branch office, 01" 
representatiye office of such bank. 

(q) "Primary office," when used with respect to a foreign (other nation) bank which is licensed to 
maintain a single agency or branch office, means such agency or branch office and, when used with 
respect to a foreign (other nation) bank which is licensed to maintain two or more agencies or branch 
offIceS, meano that one of sueh offices which sueh bank has designated as its primary office in 
accordance with Section 1714. 
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(r) llRepresentative office," when used with respect to a foreign bank, means an .office in this state 
at which such bank engages in representational functions but at which it does not transact commercial 
banking business. 

(a) "Retail branch office," when used with respect to a foreign bank, means a place in this atate at 
which such bank transacts commercial banking busine .. , including (without limitation) the businesa of, 
receiving deposits. 

(t) "State of the United States" means any state of the United States or the District of Columbia. 

(u) "Wholesale braneh office," when used with respeet to a foreign bank, me&l1S a place in this state 
at which auch bank transaets eommercial banking businesa but .t whichi! does not transact the 

InIIines. of receiving deposits ""copt .. permitted under paragraph (4) of subdivision (a) of Section· 
. 175Ii. 

(Added by Stats.l981, c. 67, p. 125, § 4, urgency, eff. June 16, 1981.) 

I 1701, Offi ... ; division into dus .. 

For porposeo of this chapter, of Ii ... of foreign banks are divided into cl..... and ranked in 
ascending order, as follows: 

(a) Representative office. 
(b) Nondepositary agency. 
(e) Depositary agency. 
(d) Limited branch office. 
(e) Wholesale braneb offiee. 
(f) Retail branch office. 

(Added by Statal98l, Co 67, p. 125, § 4, urgeney, eff. June 16, 1981.) 

§ 1750. Foreign (other state) banks; prohibition agsinst transaction of buoiness in this state; 
neussily of licensure of foreign (other nation) banks 

(0)(1) No foreign (other state) bank shan transact business in this stato. 

(2) No foreign (other nation) bank shan transact business in this stzte except.3t an agency or 
branch office which it is licensed to maintain and at which it"is permitted by this chapter to transact 
IUch business. 

(b) Subdivision (a) shall not be deemed to prohibit: 

{Il Any foreign (other nation) bank which maintains a federal agency or federal braneb in this .tate 
from L"3nSacting at such federal agency or federal branch such business as it may be authotiz.:::d to 
transact under applicable federal laws and regulations; 

(2) Any foreign bank from carrying on the activities described in subdivi,ion (d) of 8c<:tion 191 of 
the Corporation. Cod.; 

(8) Any foreign bank which does not maintain an agency or braneb office from making in th" .tate 
loans seeured by liens on real property loea ted in this state; or 

(4) Any foreiKn bank which does root maintain an agen~y or branch office from transaetmg trust 
business as permitted under Section 1503. 

(e) For puf!JO'€S of subdivision (a), no foreign bank ,hall be deemed to be transacting busine .. in 
this state merely because a majority-owned subsidiary transacts business in this state. 

(Added by Stats.19Bl, c. 67, p. IH3, § 4, urgency, eff. June 16, 1981.) 

§ 1755. Foreign (other nation) bank; transaction of commercial banking; conditio .. ; trust 
business 

(a) A foreign (other nation) bank which is licensed to maintain an ag.:;ncy or branch offICe may 
transact oommercial banking business at such office, subject to the followmg: . 

(I) In eaae the office is a Dondepositary agency, the bank shall Dot transact the business. of . 
.... pting depooits. 
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(2) In ease the office is a depositary agency, the bank shall not transact the bu,ine .. of aceepting 
any deposits ot~er than deposits of (A) a foreign nation, (B) an agency or instrumentality of a foreign 
nation, or (C) a person which resides, is domiciled, and maintains its principal place of business in a 
foreign nation. For purposes of this paragraph "person" means any individual, proprietorship, joint 
venture, partnership, trust. business trost.- syndicate, association, joint stock company, corporation, or 
any other organization or any branch or division thereof. 

(3) In case the offire is a limited branch offie€, the bank shall not transact the business of accepting 
any depo.iIB other tban (A) deposit> of the kind described in paragraph (2), or (B) deposits which the 
bank is permitted to accept pursuant to the agreement or undertaking that it enters into with the 
Board of Governors of the Federal Reserve System in accordance with Section 5(a) (2) (8) of the 
International Banking Act of 1978.1 

(4) In ease the office is a wholesale branch office, the bank ,han not tran,act the bu,ines, of 
accepting any depo,iIB other than (A) deposiIB of the kind described in paragraph (2), (B) deposits of 
one. hundred thousand dollars ($100,000) or more, or (C) deposiIB the aceeptance of which the 
superintendent determines by regulation or order do not constitute engaging in domestic retail deposit 
activities requiring deposit insurance protection. 

(5) In case the offk€ i. an agency, limited branch office, or wholesale branch office, the bank may, 
subject to -such regulations as the superintendent may prescribe, maintain credit balances. 

(6) In any ease, the bank shall not transaot any business which it i. not authorized to tran,act or is 
_ prohibited from transacting under the laws of its domicile or which commercial banks organized under 
the laws of this state are not authorized to transact or are prohibited from transacting. 

(b) No foreign (other nation) bank which is licensed to maintain an agency or branch office .baIl 
transact any trust business at such office except as permitted under Section 1503. . 
(Added by StaIB.I981, e. 67, p. 135, §4,urgency, elf. June 16, 1981.) 

Probate Code 

§ 480. Capacity to act 88 executor, admini8trator~ guardian or conservator of estate, trustee; 
incapacity al guardian or consenator of ward or cORservatee 

A corporation or association authorized to conduct the business of a trust company in this State may 
be appointed to act as an executor, administrator. guardian or conservator of an estate, or trustee, in 
like manner as an individual; but it shall not be appointed guardian or conservator of the person of a 
ward or conservatee. 
(Amended by StaIB.l959, c. 391, p. 2819, § 1.) 

§ 481. Bond j liability on seeurity deposited with state treasurer; quaJificJ.tiOR; oath; affidavits 

A corporation or association receiving an appointment under the previous section shall not be 
req~ired to give any bond or security. but the provisions of ., •• Article 3 (commencing with Section 
1.540> of Cbapter 12 Divjsion 1 of, and Section 1587 of the Fjnancial Code shall govern with respect to 
its liability and the making of oaths and affidavits. 

(Amended by Stats.1963, Co Zl6, p. 1034, § 1.) 

-10-



1\ 
\. 

Memorandum 84-27 

EXHIBIT 2 

Selected State Statutes on Foreign 
Corporate Trustees 

FLORIDA 

Fla. Stat. Ann. § 660.41 (West Supp. 1984): 

660.41. C<lrporations, certain fiduciary functions prohibited 
All corporations, except banks or associations and trust companies incorporatel under 

the laws of this state and having trust powers and except national banking associations or 
federal associations located in this state and having trust powers, are prohibited from. 
exercising any of the powers or duties and from acting in any of the capacities, within this 
state, as follows: .. . 

(1) As personal representative of the estate of any decedent, whether such decedent 
was a resident of this state or not, and whether the-lldministration of the estate of such 
decedent is original or ancillary; however, if the personal representative of the estate of a 
nonresident decedent is a corporation duly authorized, qualified, and acting. as such 
personal representative in the jurisdiction of the domicile of the decedent, it may,as.a 
foreign personal representative perform such duties and exercise . such powers alld 
privileges as are required, authorized, or permitted by s. 734.101.' . ',,,' '. 

(2) As guaI)iian of any infant, insane person, or physically or mentally incompetent 
person, whether domiciled in this state or nol ;., 

(3) As trustee under any will or other testamentary instrument, except that any 
corporation that is authorized to act as trustee under the laws of the place where it has its 
principal 'place of business may receive bequests as trustee of money or intangible 
personal property and devises of real property located in this state and may sell, transfer, 
and convey the property. 

(4) As trustee of any real estste in this state or any interest therein under any 
agreement whereby the beneficial interest in such property is vested in others. 

(5) As trustee under any deed of trust or other instrument executed after June 10, 
1937, conveying or encumbering any real or tsngible personal property in this stste given 
to secure bonds or other evidence of indebtedness unless in such deed of trust or other 
instrument a trust company or bank having trust powers and located in this state or an 
indi>;dual residing in this stste shall be named as cotrustee. No suit shall be brought to 
foreclose any such deed of trust or other instrument unless such cotrustee or successor 
cotrustees of like qualmcatioris be a party plaintiff. ,". .' .- "' .. :.' .:i·C·. 

(6) As receiver or trustee under appointinent of any court in this state. ..". ,: 

(7) As aSsignee, re<!eiv~r, ~r trustee of any insolvent pers~n or corporation or unde~ any 
assignment for the benefit of creditors. . • 

- ------- --- - - ,----- ---,- :~ 

(8) As I!Seal agent, transfer agent, or registrar of any municipal or private corporation,i 
except that this prohibition shall not be so construed II!' to prevent banks, aSsociations, 
and trust companies not located in this state from acting within the stste where located asi 
fiscal agent, Iransfer agent, or registrar of municipal or private corporations of this stste~ 
Nothing herein shall prevent any Florida corporation not a bank, association, or trust 
company and not having trust.powers from being its own fiscal agent, transfer agent, or 
registrar concerning its own affairs, stock, or securities. Nothing herein shall preven,' 
any Florida corporation registered as a transfer agent with the Federal Deposit Insurancel 
Corporation, the Comptruller of the Currency, the Board of Governors of the Federal 
Reserve System, or the Securities and Exchange Commission from acting as a transfer: 
agent for any other private corporation. Notbing in this section or in anl' other law or 
this state shall be construed to prohibit a foreign bank, foreign association, or foreign: 
trust company as trustee of any charitable foundation or endowment, employees' pension; 
retirement or profit-sharing trust, alone or together with acotrustee, from: Contracting' 
in this state or elaewhere, with any person to acquire from such person a part or th; 
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entire interest in a loan which such person purposes to make, has heretofore made, 'or 
hereafter makes; together with a like interest in any security instrument covering real 0"; 
persona! property in the state proposed to be given or hereafter or heretofore given to', 
such person to secure or evidence such loan; servicing directly or entering into servicing 
contracts with persons, and enforcing in this state the obligations heretofore or hereafter. 
acquired by it in the transaction of business outside this state or in the transaction of any 
business authorized or permitted hereby; or acqniring, holding, leasing, mortgaging, 
contracting with respect to, or otherwise protecting, managing, or conveying property in, 
this state which has heretofore or may hereafter be assigned, transferred, mortgaged, or, 
conveyed to it as security for, or in whole or in part in satisfaction of, a loan or loans,' 
made by it or obligations acquired by it in the transaction of any business authorized or; 
permitted hereby. However, no such foreign bank, foreign association, or foreign trust' 
company shall he deemed to be transacting business in this state, shall be required to: 
qualify so to do, or shall be deemed to he unlawfully exercising powers or duties, acting ilL' 
an unlawful or prohibited capacity, or violating any of the provisions of this section or of; 
any other law of this state solely by reason of the performance of any of'the acts 0"; 
business hereinheforepermitted or authorized hereby; further, nothing herein sball boi 
construed as' authorizing or permitting any foreign bank, association, or truat company 10' 
maintain an office within this state. '1 
Renumbered and am~nded by Laws'I980, e, 80-260, § 139, eff. July 1, '1980;, Lawsi98I, ,,:81-~ 
§ I, eff. July I, 1981, Laws 1981, e. 81-259, § 462,~. Aug. 4, 1981. ' - '~":! 

Fla. Stat. Ann. § 737.105 (West Supp. 1984): 

737.105. Qualification of foreign trustee .- -.~. :- ,; .. ". 
Unless otherwise, doing business in this state, local qualification by a foreign trustee is ' 

not required in order for the trustee to receive distribution from a local estate: Nothing 
in this chapter shall affect the provisions of s. 660.41. -
Amended by Laws 1980, Co 80-260, ~ 150, eff. July 1, 1980, 

KANSAS 

Kan. Stat. Ann. § 59-1701 (1983): 

59.1701. Corporate fiduciaries. (a) J 

bank or other corporation shall be 
pointed or authorized directly or indir tly 
to act as a fiduciary in this state, e, ept: 

(1) A bank or other corporation orga­
nized under the laws of, and ha mg its 
principal place of business in, t s state; 

(2) a national bank located in t is state; 
(3) a bank or othercpTj)o!"tion orga­

nized under the laws of, and having its 
principal place of business in, another state 
which permits a bank or other corporation 
which is similarly organized in this state to 
act in a like fiduciary capacity in the other' 
state under simi1ar conditions; 

(4) a national bank located in another 
state which permits a national bank located 
in this state to act in a like fiduciary capacity' 
in the other state under similar conditions; 

, or , 
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(,5) as provided in K.S,A. 59-1707 and 
.59-1708 and amendments thereto. 

(h) No officer. employee or agent of a 
hank or corporation which is not authorized 
to act as a fiduciary in this state shall be 
pemlitted to act as a fiduciary, whelher such 
officer, employee or agent is a resident or a 
nonresident of this state, when in fact such 
officer, employee or agent is acting as a 
fiduciary on behalf of such bank or corpora- ' 
tion. 

(e) No bank or other corporation shall be 
appointed guardian of the person of a ward. 

History: L. 1939, eh. 180, § 131; L, 1967, 
c,h. 3.14, tp; L. 19~1, ch. 226, § Ii April 3. 

,Kan. Stat. Ann. I§ 59-1706 to 59-1709 (1983): 

59.1706. Nonresident fiduciary; ap­
pointment of agent required. Every nonres­
ident appointed a fiduciary in this state 
shall, before entering upon the duties of the 
trust, appoint in writing an agent residing in 
the county where the appointment is made, 
and shall hy such writing consent that the 
service of any notice or process when made 
upon said agent shall have the same force 
and effect as if made upon the fiduciary 
personally within said county and state. 
Such writing shall state the correct address 
of such agent and shall be filed in the dis­
trict court where such appointment is made. , 
Service of notice or process upon such agent 
shall have the same force and effect as per­
sonal service upon the fidnciary. 

History: L. 1939, ch. 180, § 136; L. 1976, 
,ch. 242, § 24; Jap. 10, 1977. 

59.1707. Powers of nonresident fidu­
ciaries_ Upon the flling for record in the 
district court of the proper county of an 
authenticated copy of his or her letters or 
other record of his or her authority and a 
certificate that the same are still in force, a 
fiduciary appointed by a court of competent 
jurisdiction in another state or country may 
assign, extend, release, satisfy, or foreclose 
any mortgage, judgment, or lien, or collect 
any debts secured thereby belonging to the 
estate represented by such flduciary. The 
sale, lease, or mortgage of any real estate 
acquired on execution or judicial sale by a 
foreign representative shall be made pursu­
ant to article 23 of this chapter. 

History: L. 1939, eh. 180, § 137; L. 1976, 
eh. 242, § 25; Jan. 10, 1977. 
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59.17.08. Nonresident fiduciary may 
sue and be sued. A fiduciary duly appointed 
in any other state or country may sue or he 
sued in any court in this state, in his or her 
capacity of fiduciary, in like manner and 
under like restrictions as a nonresident may 
sue or be sued. 

History: L. 1939, ch. 180, § 138; July 1. 

59.1709. Accounting on resignation. A 
fiduciary may resign his or her trust at any 
time, but the fiduciary's resignation shall 
not be effective until the court shall have 
examined and allowed his or her final ac­
couut and shall have made an order accept­
ing such resignation. 

History: L. 1939, ch. 180, § 139; July 1. 

MINNESOTA 

Min. Stat. Ann. § 303.25 (West Supp. 1984): 

303.25. Foreign tn.st associations, powers " 
Subdivision 1. Appointments. Any foreign ·trust association may accept appoint­

ment and ad as executor of the will or administrator of the estate of any decedent who . 
- --~ 

was a resident ofthill state at the time of his death, as trustee of any trust ~reated by a 
resident of thill state by will or otherwise, and as guardian or conservator of the person or 
estate, or both, of any resident of this state if banking or trust associations or corpora­
tions organized under the laws of this state or nationsl banking associations maintaining 
their principal offices in this state are permitted to act as executors, adminilltrators, 
tn."tees, guardians, or conservators in the state in which the foreigu trust association 
maintains its principal office. Any foreign trust association may accept appointment and 
act as executor of the will or administrator of the estate of a decedent, who was a 
resident of the state in which the foreign trust association maintains its principal office at 
the time of hill death, in ancillary probate proceedings in thill state, as trustee of any trust 
created by the decedent by wm or otherwise of property situated in this state, and as 
guardian or conservator in ancillary proceedings in this state with respect to the property 
of a resident of the other state if banking or trust associations or corporations organized. 
under the laws of this state and national banking associations maintaining their principal 
offices in this state are permitted to act as executors, administrators, tn.stees, gnardians, 
or conservators in the state in which the foreign trust association maintains its principal 
office. 

SuM. 2. Designation of aitom;y for service ~f proc";;~ . Before accepting appointe 
meot or acting ,as executor, ad~nistrator, trustee, guardian, or conservator, a foreign 
trust association shall appoint the secretsry of state, his successor or successors in office, 
its true and lawful attorney upon whom may be served all legal process in any action or 
proceeding against it, or in which it may be a party, in relation to or involving any acts or 
defaults by it as executor, administrator, trustee, guardian, or conservator. This appoint­
ment is irrevocable. Service upon the attorney ill as valid and binding as if due personal 
service had been made upon the foreign trust association. 
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SuM. 3. Bond must be filed. Before accepting appointment or acting as executor 
administrator, trustee, guardian, or conservator, every foreign trust association -shall fil~ 
a bond with a court of competent jurisdiction in an amount as the court directs, with 
sufficient sureties, conditioned upon the faithful discharge of its duties as executor, 
administrator,. trustee, guardian, or conservator, or, in lieu of the boud, shall deposit 
securities with the state treasurer in the same manner and in the same amount as would 
be req oired under section 48.67, of a trust company organized under the laws of this 
state. This deposit shall be maintained until the foreign trust ""sociation shall cease to 
act as an executor, administrator, trustee, guardian, or conservator under this secti~D. 
However, except as otherwise ordered by a court of competent jurisdiction, the require­
ments of this subdivision do not apply to a trustee with respect to a trust created 
otherwise than by will if the trust instrument requests or directs that a bond need not be 
required of the trustee. . 

SuM. 4. Rights and duties. Any foreign trust association acting as executor, ~dmin­
istrator, trustee, gnardian, or conservator has. the .rights, authority, and duties that a 
natural person resident in· tbis state duly acting as executor, administrator, trustee, 
guardian, or C9nservator bas under the Jaws of .this state.. .. .. '., 

SuM. 5. Solicitation of business. A foreign trust association may not maintain an 
office within this state, but it may solicit business within this state if banking or trust· 
associations or corporations organized under the laws of this state or national banking 
associations maintaining their principal offices in this state may solicit business in the 
state in which the foreign trust association maintains its principal office. 

SuM. 6. Service of process. Service of process under this section may be made by 
delivering a copy to .the secretary of state personally or by filing the same in his office, 
accompanied by one additional copy for each person so served, and by the mailing by the 
secretary of state of a copy by certified mail, not later than the businesa day following' 
the day of the service, to each person so served at the address of each person as shown by 
the records in the office of the secretary of state. . .. 

Amended by laws 1978, e. 674, § 60; Laws 1981, "- 162, § 4, eff. May 12, 1981. 

NEW YORK 

N.Y. Banking Law § 131 (McKinney 1971 & Supp. 1983): 

§ 131_ Prohibitions aga.inst encroachments upon certain powers of 
banks and trust companies 

1. No person unauthorized by law shall subscribe to or become a meUl· 
ber of, or be in any way interested in any 88Sociationt institution or' 
company formed or to be formed for the purpose of issuing notes or other 
evidences of debt to be loaned or put in circulation as money; nor shall 
any such person subscribe to or become in Bny way interested in any bank 
or trost company or fund eres ted or to be created for the like purposes 
or either of them. No corporation, domestic or foreign, other than a 
national bank or 8 federal reserve bank, unless expressly authorized by 
the laws of this state, shall employ any part of its property, or be in 
any way inlerested in any fund which shall be employed for the purpose 
of receiving deposits,· making discounts, receiving for transmission or 
transmitting money in any manner whatsoever, or issuing notes or other 
evidences of debt to be loaned or put into eirculB:tion ~s money, exe~pt 
that a small business investment company as defmed In and operatmg 
pursuant to the provisions of an act of congress entitled uSmall Busi­
ness Investment Act of 1958," 1 may act as depository or fiseRl agent of 
the United States when so designated by the secretary of the tressury 
without violating the provisions of this section, exce.pt that. a corpora­
tion duly licensed by the superintendent lmder arbcle, thl:teen-A ?f 
this chapter or therein expressly excepted from the apphcabon of siud 
article may engage in the business of selling or issuing: c~eeks or the 
business of -receiving money for transmission or transmIttIng the same 
and except that services of an agent or representative may be perfonned 
in eonnection with the obligations of issuers including, without limita~ 
tion those mentioned in section six hundred seventy of this chapter 
whe~ each such marketable obligation has a face value of not less .than 
one hundred thousand dollars. No corporat~n, domestic or foreign, 
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other than" corpol'ation formed under or subject to thi, chapter or the 
banking laws of the United States except aD express company having con­
tracts with railroad companieg for the operation of an express service 
upon the lines of such railroad companies, or a transatlantic steamship 
company, or a telegraph company, or a corporation incorporated prior to 
the year eighteen hundred and fifty, to promote the welfare of immi­
grants, shall possess the power of receiving money for transmission or 
of transmitting the same, by draft, tra,,~eler's check, money order or 
otherwise. The discounting of bills, notes or evidences of debt by a 
corporation organized solely for the purpose of enabling producers of 
fann, dairy, horticultural 01' other agricultural products or cooperative 
corporations of such producers to ftvail themselves of the provisions of 
an act of congress approved ~rareh fourth, nineteen hundred and twenty­
three, known as the agricultural credits aet of nineteen hundred and 
twenty-three, same being subchapter three of chapter seven of title 
twelve of the code of laws of the United States as adopted by congress 
January third, nineteen hundred thirty-five,2 and amendments thereto, 
where such discounting is solely in connection with the rediscount of 
such bills, notes or evidences of debt under the provisions of said aet 
of congress shall not be deemed or construed to be a fonn of banking, 
nor shall the making of such discounts be deemed to violate any provi­
sions of law pertaining to banking. Except as otherwise provided 
in article twelve-D of this chapter, engaging in the business of loan­
ing money in this state on bonds, notes or other evidences of indebt­
edness, secured by deeds of trust or mortgages upon real property or 
personal property situated in, upon or appurtenant theretoJ and/or pur­
cbasing of or otherwise acquil'ing existing bonds, notes or other evi­
dences of indebtedness, deeds of trust or mortgages of or upon such 
properties, or any interest therein, and the holding of the same, or the 
endorsing, selling, assigning, transfening Or disposing of the same to 
another corporation, by a domestic business corporation, or by a foreign 
corporation which is authorized to transact business in this state, 
shall not be de{lmed or construed to violate any of the provisions of 
this chapter. The purchase or other Rcquisition on original issue or 
subsequent transfer for less than the principal amount thereof or other-

. wise at a discount of any evidences of indebtedness or other obligations 
for the payment of money ,hall not by reason of such discount be or be 
deemed to be a violation of the provisions of this section. . 

2. No person, association of persons or corporation, unless 
€xpl'essly autholized by law, shall keep any office for the pur­
pose of issuing any evidences of debt, to be loaned or put in cir­
eulation as money; nor shall they issue any bills or promissory 
notes or other evidences of debt for the purpose of loaning them 
or putting them in circulation as money, uuless thel'eto specially 
authorized by law, 

3, Except as otherwise provided in article five of this 
chapte,',' no corpomtiou othel' than a trust company shall have 
or exercise in this state the power. of receiving deposits of mon­
ey, securities or other personal property from any pel'Son or cor­
poration in trust, or have 01' exercise in this state any of the 
powers specified in seeiion one hundred of this article, or have or 
maintain an office in this state for the transaction of, or trans­
act, directly or indirectly, any such or similar business, except 
that a fede-l:ali:eserve bankmayexerclse the-po,vers conferred 
by subdivision one of such section if authorized so to do by the 
laws. of the United States and any domestic corporation legally 
exercisiug any of the powers confel'l'ed by such subdivision at 
the time this act takes effect may continue to exercise such pow­
ers, and a foreign banking corporation 01' trust company incor­
porated under the laws of another state, which by the law of the 
state of its incorporation may act as trustee, guardian, executor, 
administrator, or in any other fiduciary capacity under any last 
will and testament or codicil thereto or other testamentary writ-
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ing or under any deed of trust inter vivos or other written in­
strument establishing a trust, or by the appointment of any 
court of said state, may act in this state in any such fiduciary ca­
pacity, provided similar domestic corporations which have the 
power under the law of this state to act herein in any such fidu­
ciary capacity, are permitted to act in like fiduciary capacity in 
the state where such foreign corporation has its domicile, pro­
vided that if such foreign corporation proposes to act in any fi­
duciary capacity in this state and to do so is required to file its 
qualification in the surrogate's court of this state, it shall file in 
the office of the clerk of the surrogate's court of the county in 
which application for such appointment is pending (a) a duly ex­
ecuted instrument in writing, by its terms of indefinite duration 
and irrevocable, appointing such clerk and his successors its true 
and lawful attorney, upon whom all process in any action or pro­
ceeding against such fiduciary, affecting or relating to the es­
tate, trust or fund represented or held by such fiduciary or the 
acts or defaults of such corporation in reference to such estate, 
trust or fund may be served with the same force and effect as if it 
were a domestic corporation and had been lawfully sel'ved with 
process within the state, and (b) a copy of its charter certified 
by its secretary under its corporate seal, together with the post 
office address of its principal office; provided further that if 
such foreign corporation proposes to act in any other fiducial'y 
capacity in the state, it shall file in the office of the superintend­
ent (a) a duly executed instrument in writing, by its terms of in­
definite duration and irrevocable, appointing the superintendent 
and his successors its true and lawful attorney, upon whom all 
process in any action or proceeding against such fiduciary af­
fecting or relating to the estate, trust or fund held or represent­
ed by such fiduciary or the acts or defaults of such corporation 
in reference to such estate, trust or fund may be served with the 
same force and effect as if it were a domestic corporation and 
had been lawfully served with process within the state, (b) a writ­
ten certificate of designation, which may be changed from time 
to time thereafter by the filing of a new certificate of designa­
tion, specifying the name and address of the officer, agent, or 
other person to whom such process shall be forwarded by the su­
perintendent, and (c) a copy of its charter certified by its secre­
tary under its corporate seal, together with the post office ad­
dress of its principal office. 

4. Except as otherwise pTovided in article five of this chapter, 
no foreign corporation, having authority to act in this state as trustee, 
guardian, executor, administrator, or in any other fiduciary capacity 
shall establish or maintain, directly or indireetly J any branch office or 
ageney in this state. If any such foreign corporation violates this pro­
vision, such foreign corporation shall not thereafter be appointed or act 
in any such fiduciary capacity in this state. The validity of any morl~ 
gage heretofore given by a foreign corporation to a. trust company doing. 
business within a foreign domicile of such mortgagor to secure the pay­
ment of an issue of bonds shall not be affected by any of the provisions 
of this section and such mortgage shall be enforceable in accordanee witb 
the laws of this state against property covered thereby within the state 
of New York. 

5. Every person, and every corporation, director, agent, officer or . 
member thereof, who shall violate any provision of this section, direct- . 
ly or indirectly or assent to such violation, shall forfeit one thousand 
doll.rs to the people of the st.te. 
As amended L.1974, c. 768, § 3; L.1978, c. 704, § 1; L.1981, c. 864, § 3. 

o 1 15 U.S.O...\.. ! 661 .t seq. 
'12 U.s.O.A. U 1021 to 1129. Subjeet matter now covered by 12 U.S.C.A. 

I 2071 et ~eq. 

-7-



N.Y. Banking Law § 201 (McKinney 1971 & Supp. 1983): 

§ 201. Conditions to be complied with by foreign banking 
eorporatiollS applying for license 

Every foreign banking corporation before being liceru;ed by the super­
intendent to transact in this state the business of buying, selling, paying 
or coll~ting bills of exchange, or of issuing letters of credit or of receiv~ 
ing money for transmission or transmitting the same by draft, check, 
cable or otherwise, or of making loans, or receiving deposits, and before 
being authorized by the superintendent to exercise the fiduciary powers 
specified in section two hundred one-b of this chapter, or any part of such 
business. or before maintaining in this state any agency or hmneh for 
carrying" on such business or any part thereof, shall subscribe and 
acknowledge and submit to the superintendent at his office, a separate 
application certificate in duplicate for each agency or. branch which such 
foreign corporation proposes to establish in this state, which shRll spe­
cifioaJ]y state: 

1. The name of such foreign banking corporation. 
2. The place where its business is to be transacted in this 

state; and if snch business is to be conducted through an agency 
in this state, the name of the agent or agents through whom such 
business is to be transacted; and if such business is to be trans­
acted in this state by a branch of said foreign banking corpora­
tion, the name of the person who shall be in charge of the busi­
ness and affairs of such branch. 

3. The amount of its capital actually paid in cash and the 
amount subscribed for and nnpaid. . 

4. The actual value of the assets of such corporation, which 
must be at least one million dollars in excess of its liabilities; 
and a complete and detailed statement of its financial condition 
as of a date within sixty days prior to the date of such applica­
tion, except that the superintendent in his discretion, may, when 
necessary or expedient, accept such statement of financial condj-._ 

tion as of a date wIthin one hundred twenty days prior to the 
date of such application. 

At the time such application certificate is submitted to the superintend­
ent, such -corporation shall also submit a duly exemplified or otherwise 
authenticated copy of its charter and a verified or otherwise authenti~ 
cated copy of its by-laws, or an equivalent thereof satisfactory to the 
sgperintend~nt, and pay an investigation fee to he collected by the super~ 
intendent in the sum of two thousand dollars. If such application is 
denied or withdrawn, the superintendent shan return to the applicant the 
,urn paid by the applicant as a license fee. 
As amended L.1977, .. 509, § 8. 

1977 Amendment. Closing paT. L. 
1977, c. 500, * 8, eff. Aug. 1, 1971, 

increased the investigation fee from 
$100 to ~,OOO. 
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OKLAHCMA 

Okla. Stat. Ann. tit. 6, §§ 1001-1002 (West Supp. 1983): 

§ 1001. Powers of trust companies 
Powers of corporate trust companies nol~i existing or hereafter created 

A. All corporate trust companies now existing or hereafter created ~hall have the 
following powers: 

(1) To receive deposits of trust moneys; to receive upon dePosit for safekeeping 
personal property of every description; to guarantee spedal deposits; and to own or 
control safety vaults and rent the boxes therein. . 

(2) To accept and execute all such trusts and perform such duties of every' 
description as may be committed to them by any person or persons whatsoever, or any 
corporation, and act as assignee, receiver, trustee and depository, and to accept and 
execute all such trusts and perform such dutie.s of every description as may be 

commit.ted or transferrt!d to them by order, judgment or decree of any of the courts 
of record of this state or of any_ state or of the United Stat€s. 

(3) To take, a=pt and hold by the order, judgment or deeree of any court of this 
state, or of any state or territory of the United States, or by gift, grant, assignment, 
transfer, devise or bequest of any pel'S()n or corporation, any real or personal property 
in trust, and to execute and perform any and all such legal and lawfu,l trusts in 
regard to the same upon the terms, conditions, limitations and restrictions which may 
be declared, imposed, established or agreed upon in and by such order, judgment, 
decree, gift, grant, assignment, transfer, devise or bequest, and to execute as 
principal or surety, and to guarantee against 105s any principal or surety upon any 
bond or bonds required by law to be given in any proceeding in law or equity in any 
of the courts of this state or of any state or of the United States. 

(4) To act as agent or attorney·in.fa.ct for any person or oorporation in the 
management and control of real or personal property and the sale or conveyam:e of 
the same, and for the investment of money, and to act for and represent corporations 
Of persons. under power and letters of attorney. and as agents for persons and 
corporations for the purpose of issuing, registering, transferring or countersigning 
the certificates of stock, bonds or other evidences of debt of any corporation, 
association, municipality, state or public authority, on such terms as may be agreed 
upon. 

(5) To accept from and execute trusts for any married perSons in respect to their 
separate property, whether real or personal, and act as agent for them in the 
management of such property, and generalty to have and exercise such powers as are 
usually had and exercised by trust companies. 

(6) To act as executor under last will or at the instanee of any person entitled to 
any administration or guardianship of any estate, as administrator of the estate of 
any deceased person, Of as guardian or curator of any infant, insane person, idiot Of 
habitual drunkard, or trustee for any convict in the penitentiary under the appoint­
ment .. of any court of record having jurisdiction of the person or estate of such 
deceased person, infant, insane- person, idiot, habitual drunkard or convict. 

(7) To guarantee the fidelity and diligent performance of their duty of p€TSons or 
corporations holding places of public or private trust, to guarantee or become surety 
on any bond given by any person or corporation and to reinsure.or guarantee any 
person or corporation against loss or damage by reason of any risk assumed by 
insuring the fidelity or diligent performance of duty of any such person or corpora­
tion, or by guaranteeing or becoming surety on any bond; and to guarantee the 

. principal or interest, Of both, of any securities of any kind. 
(8) To loan money upon real estate and collateral security, and execute and issue its 

notes payable at a future date, and to pledge its mortgages on real estate and other 
securities as security therefor, which notes may be issued to an amount not exceeding, 
in the aggregate, ten times the amount paid up on the capital stock of the company 
issuing the same, and shall in no case exceed the amount of the first mortgages 
pledged to secure their payment. . 

(9) To buy and sell the bonds and warrants of this state, and all other kinds of 
government, state or municipal bonds; and to buy and sell all kinds of negotiable and 
nonnegotiable paper, stoc~s and other investment securities. 
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(lO) To aet as fiscal agent of the United States, or any state, municipality, body 
politic or corporation, and in such capacity to receive and disburse money, credits, 
securities and effects. . 

(ll) To act as ~rustec, under trusts created by will or by deelaratio'u of trust. 
(12) To act as guardian for any number of persons. . 
(13) To transfer, register and C{Juntersign certificates of stock, bonds, or other 

evidence of indebtednt!ss, and to act as agent of any corporation, foreign or domestic, 
f()r any purpose now' or hereafter required by statute or otherwise. 

'(14) To act as trust&! und(!r any mortgage or bond issued by any municipality, body 
politic or corporation, and lo accept and execute any other municipal or corporate 
trust nGt inc()nsistent witb the laws of this state. 

(15) To take, accept and CX4.!CUW any and aU such legal trusts, duties and powers in 
regard to the hol.ding, management and disposition of any estate, real or person.al, and 

the rents and profits thereof, or the sale thereof, as may be granted or confided to it 
by any court of record, or by any person, oorporation, municipal or other authoritYJ 
and it shall be acrountable to all parties in interest for the faithful discharge of every 
such trust, duty or power which it may so accepl 

(16) To be appointed and accept the appointment of assignee or trustee under any 
e.ssignment for the benefit of creditors of any debtor made pursuant to any statute or 
otherwise. 

(17) To collect ooupons on or interest upon all manner of securities when authorized. 
so to do by the parties depositing the same. 

(18) To receive and manage any sinking fund of any corporation upon such terms 
as may be agreed upon between said corporations and those dealing with iL 

(19) Generally to execute trusts of every description and escrow agreements and to 
act and serve in any and all fiduciary capacities not inconsistent with the laws of this 
state or of the United States. 

(20) To prepare, make and certify abstracts of title to real and pel'1lOnal property 
and to procure and furnish information in relation thereto, where not otherwise 
inconsistent with the laws of this state; to guarantee or insure the title to real and 
personal property to persons interested in such property or in mortgages thereon, 
agairult loss, by reason of defective title or other encumbrances of or upon such 
property, and to make determination of title in connection with the issuance of su.ch 
guaranties or insurance. 

(21) To discount and negotiate promissory notes, drafts, bill. of exchange and other 
evidence of debt, buy and sell coin and bullion, to accept for payment at a future date 
drafts drawn upon it by its customers, and to issue letters of credit, authoriZIng the 
holders thereof to draw drafts upon it or upon its correspondents at sight or on time 
not exceeding one (1) year; provided, that no tru.st company shall incur liabilities 
under this subdivision to an amount equal at any time in the aggregate to more than 
its paid-up and unimpaired capital stock and surplus fund, except with the approval 
of the Bank Commissioner under such general regulations as to amount of accept-­
ances as the Commissioner may prescribe. 

(22)" To issue debentures, notes, or (lther evidences of debt in the manner in which 
business corporations are authorized to do so and for any legal application of 
proceeds, but only to ~ extent of an amount equal to .ten times its capital and 
surplus. 

Amended by Law. 1975, c. 46, § I, emerg. eff. March 31, 1975; Laws 1975, c. 362, § I, 
emer!!,. eff. June 12, 1975. 

§ 1002. Restrictions on acting in certain fiduciary capadties--Reeiproeity 

All oorporaticms except: (a) state banks in Oklahoma having trust powers, national 
banking associations located in this state and having trust powers and trust oompaA 

nies incorporated under the laws of this state and having trust powersj and (b) 
national banks having trust powers, and state banks and trust companies having trust 
,powers lOcated in states which ~i~~.l¥._al!o~ __ ~i_m!lar Oklahom~_ institl!ti~ns to 

exercise trust and fiduciary powers therein under no greater :restrictions than those 
imposed under this code on such fiduciary institutions, are prohibited from acting in 
any of the followin!!, fidueiary eapacities within this state: 
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(1) As executor or administrator of the estate of any decedent, whether such 
decedent was a resident of this state or not, and whether the administration of the 
estate of such decedent be original or ancillary; provided, that if the executor or 
administrator of the estate of a nonresident decedent be a corporation duly autboriz.­
ed, qualified and acting as such executor or administrator in the jurisdiction of the 
domicile of the decedent, it may, as a foreign executor or administrator, perform such 
duties and exercise such powers and privileges as are required, authorized and 
permitted by Section 1001 of this title. 

(2) As guardian of any infant, insane person or person physically or mentally 
incompetent whether domiciled in this state or not. -. 

(3) As- trustee under any inter vivos trust, will or other testamentary instrument, 
provided that any oorporation which is authorized- to act as such trustee under the 
laws of the place where it has its principal place of business may receive bequests to it 
as trustee of money or intangible personal property. 

(4) As trustee of any real estate in this state or any interest therein under any 
agreement whereby the beneficial interest in such property is vested in others. 

(5) As receiver or trustee under appointment of any court in this state. 
(6) As assignee, receiver or t.ru5tee of any in.solvent person or corporation or under 

any assignment for the benefit of creditors. 
(7) As fiscal agent, transfer agent or registrar of any municipal or priva.te 

corporation; provided, however, that nothing herein shall prevent any Oklahoma 
corporation not a bank or trust company and not having trust powers from being its 
own fiscal agent, transfer agent or registrar concerning its own affairs, stock or 
:securities; and, provided, further, that nothing herein shaH be construed as authoriz.­
ing or permitting any foreign bank or trust company to maintain an office within this 
.tate. 
Amended by Laws 1967, c. 258, § 8, emerg. eff. May 8, 1967; Law. 1968, c. 15, § 1, 

.. emerg. eff. Feb. 19, 1968; Laws 1969, c. 257, § 1, emerg. eff. April 24, 1969. 

PENNSYLVANIA 

Pa. Stat. Ann. tit. 7, § 106 (Purdon 1967 & Supp. 1983): 

§ 108. CGrporations authorized to act as fiducllU'J 
(a) ReetrktiOD of domestic corporatiOn&--No corporation existing un­

der the law. of th:ls Commonwea1th may la.wfully act as fiduciary ex­
cept: 

(1) a bank and trust company, a trust company and, to the extent 
provided in th:ls act, a savings bank~ 

(U) a non·proflt corporation, 
(Ill) an Incorporated instltution 01" other corporation, to the ex-· 

tent that it executes a trust tor its own use, or for the benefit of Its 
own employes or fOI" a purpose :In connection with Its business, 

. (Iv) a corporation to the extent it engages -:In liquidating and 
winding-up the business and aUaJrs of another corporation. other 
than an Incorporated Institution, for the benefit of the ereditors and 
sharehoJders ot such other corporation, and . 

(v) an associaUon to the extent it ;"CiB as a-irusie,e:--as----;-autborTzed' 
by the act or December H. 1967 (P.L. 146, No. 346), known as 
the uSavlngs Association Code of 1967,." under a trust pla.n or In­
Btrument which satlsfies the requirements of the Self-employed In-

. dlvld..uals Tax Retirement Att.:!: 
As ame.nded '1980, M~y 21, P.L. 173~ No. 51, I .2, 1md. etreetlve. 

(b) Foreign flduelarles-No corporatlon existing under the laws of a 
Itate other than this Commonwealth or naUonal bank located In another 
BtAte may act :In this Commonwealth as flduciary un1ess: 

(1) -It shall be appointed fiduciary by wlll or other testamentary 
writing, by a deed of trust or by a court or register of wllls of this 
Commonwealth or It shall be designated as fiduciary by the benefi­
ciaries or by one or more other flduclarles of the estate or trust 
pursuant to the terms of tbe instrument, or 
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(ll) it shan b~ the .successor by merger or ooDsoUdatlon to n cor­
poration lawfu.lly acting as fiduciary in this Common'W'eaUh at the 
time of luch merger or ooDsoUdaUon 

and unlesS the laws of !ueh other state conter like powers on corpora~ 
tiona exlBting under the Jaws of this Commonwealth. No eorporatlon of 
abother state or naUonal bank located in another state authonzed to act 
as fiduc1al'J" punuant to th:la subsection (b) shall be authl)rized to estab· 
Usb a place ot bU8ln~ in tbis Commonwealth . 

. - (c) National banks-A national bank located "in this Common­
wealth which has authority under the laws of the United States to" 
act as fiduciary may act as iidu("iary in this Commonwealth. 

(d) Penalties-A violation of subsection (a) Or subsection (b) of 
this section shall be subject to the penalty provisions of this act. 
1965, Nov. 30, P.L. -, No. 356, § 106. 

1 Section 5001 et seQ.. of Title Itt 
2 Generally dispersed throughout 26 .U .S.C.A. 

Comment 
Subsection (a) (iii) deletes tbe requirement of the prior Code 

that an institution or other corporation acting as trustee do $0 pur· 
suant to appointment by a court or testator and expands the excep~ 
t,on to coyer not only trusts for the benefit of the corporation but 
also trusts for the benefit of its own employes or for a purpose in 
connection with its business. These changes are intended to clarify 
the right of corporations to act as trustees of their own pension 
and pl'ofit-sharing trusts and similar trusts. 

Subsection (a) (v) recognizes all addition made to the Building 
and Loan Code [Title 15, Corporations} in 1964 which was not at 
that time accompanied by a corresponding exception to the general 
prohibition in the prior Banking Code of the conduct of fiduciary 
business by corporations. An association is authorized by the· 
Buildhlg and Loan Code [Title 15, Corpi)rations] to act as a trustee,. 
in accord~U1ce with the requirements of the Self-employed Individ~ 
uaIs Tax Retirement Act, of funds which may be invested only in· 
insured shares 0 f the association. 

Subsection (b) continues the reciprocity requirement of the­
prior Code \vith respect to out-of~state corporations acting in a fi~ 

duciary capacity in this Commonwealth and extends the require­
ment to make it applicable to national banks located outside this. 
Commonwealth. 

In subsection (b) (i) an out-of-state corporation is authorized to 
act as fiduciary if it is designated pursuant to the terms of the 
trust by the beneficiaries or Olle or more other trustees. This is. 
intended to change the result under the prior Code in In re Frank's. 
Tnts!, 162 A,2d 680, 400 Pa. 614, 82 A.L.R.2d 937, 1960, which held" 
that a foreign corporate fiduciary, appointed by individual trus-· 
-, - --- _.-- .-_._----_._---
tees pursuant to the terms of a trust deed, was 110t authorized to 
act as fiduciary in this Commoll\vcalth. 

This section 106 restricts the exercise of fidudary powers by cor­
porations to those authorized by the section. Howcvcr~ those cor­
porations which are authorized to act in a fiduciary capacity under 
this act as a bank and trust company. a trust company and, to a 
limited {'xtent1 a savings bank arc given other representative pow­
ers as well as fiduciary pO\vers under chapters 4 and 5. 
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Subsection (c) omits the requirement of section 1506(E) of the 
prior Code [7 P.S. § 819-1506(E)] that a national bank acting as 
fiduciary in this Commonwealth place its trust department under 
supervision of the departmC'nt. That section was in conflict with, 
and ineffective under, former sectio.ll l1{k) of the Federal Reserve \ 
Act, 12 U.S.c. § 248, wbich has been replaced by a substantially 
similar provision in 12 U.S.c. § 92a(c). 

Except for these changes, this section 106 restates section 1506 
of the prior Code [7 P.S. § 819-1506] without change in sub­
stance. 

A '\'iolation of the provisions of tllis section 106 is subject to the 
penalty provisions of chapter 21.. 
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