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Memorandum 84-14 

Subject: Study L-656 - Probate Law and Procedure (Bonds for Personal 
Representatives) 

Charles Collier of the State Bar Estate Planning, Probate and Trust 

Law Section has written to suggest two changes to the Commission's 

Recommendation Relating to Bonds for Personal Representatives. A copy 

of Mr. Collier's letter is attached to this Memorandum as Exhibit 1. A 

copy of the Recommendation is attached as Exhibit 2. Mr. Collier's 

suggestions are discussed below. 

Amount of Bond 

Mr. Collier finds an inconsistency in Section 541: If bond is 

given by personal sureties, the bond shall be not less than twice the 

value of the personal property in the estate and the probable annual 

income from real property. If bond is given by a corporate insurer, the 

bond shall be not less than the value of the personal property in the 

estate and the probable annual income from real and personal property in 

the estate. Mr. Collier suggests we make these consistent by using all 

the income as a yardstick, not just the income from real property. 

The staff is inclined to agree with Mr. Collier. There is no 

apparent policy reason for the inconsistency. The provision for personal 

sureties was put in the law in 1872, while the provision for corporate 

insurers was added in 1921. It would seem that the bond should be 

sufficient to cover all the income, regardless of source. Mr. Collier's 

suggestion may be adopted by approving the amendments to Section 541 set 

forth in Exhibit 3. 

Bond by Out-of-State Executor or Administrator 

If bond is waived in the will or by all estate beneficiaries, the 

court may nonetheless require bond for good cause. See Section 543. 

Mr. Collier is concerned about the practice of the courts in Los Angeles 

County of automatically requiring bond when the executor or administrator 

is not a California resident, even when no one wants the bond and all 

parties have waived it. Mr. Collier would like to discourage this 

practice by adding the following sentence to Section 543: "The fact 

that the executor or administrator is not a California resident is not 
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itself good cause for requiring a bond to be given or the amount thereof 

increased •. " The staff believes this is a desirable addi Uon. 

If the Commission approves this change, the staff will amend it 

into the bill. 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 
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(21.31 277-5804 AND 563-9276 

WRITER'S DIRECT DIAl.. NUMBER 

EXHIBIT 1 

LAW OFFICES 

IRELL & MANELLA 
A PARTNERS~P INCLUDING PROFESSIONAL CORF'ORATIONS 

1800 AVENUE OF THE STARS 

SUITE 900 

LOS ANGELES, CAL.IFORNIA 90067 

(213) 277-1010 AND 879-2600 

November 22, 1983 

John H. DeMoully 
Executive Secretary 
CALIFORNIA LAW REVISION COMMISSION 
4000 Middlefield Road, Room D-2 
Palo Alto, California 94306 

Study L-656 

ORANGE COUNTY OFFICE 

13040 NEWPORT CENTER DRIVE, SUITE 500 

NEWPORT CENTE:R 

POST OFFICE: eox nllo 

NEWPORT BEACH. CALIFORNIA 92660 
TELEPHONE (7141 760-0991 

Re: Probate Code Sections 462, 541 and 543 

Dear John: 

Please excuse the delay in responding to your letter 
of October 18. Through inadvertence, it was set aside 
and hence the delay in responding to it. 

I have the following comments: 

1. I believe the language in the second and third 
sentences of §541(a) should be the same. I further believe 
that the language in the third sentence is more appropriate, 
as it takes into account all of the income, not just the 
income from the real property. Enclosed is a copy of the 
Judicial Council form for a petition for probate. Note 
the provisions under paragraph 3(c) relating to the way a 
bond is computed. This seems consistent with the last 
sentence in §541(a). 

2. The wording of proposed subsection (c) of §462 
appears adequate to cover both the waiver of a bond for 
special administrator by all interested parties and the 
situation where no bond is required under the Will for an 
executor and that person is named as special administrator. 

3. The language on §543 gives me some concern. The 
courts have made a practice, for example, in Los Angeles 
County of requiring a bond whenever there is an out-of-state 
executor or administrator, whether or not there is a waiver 
of bond in the Will and whether or not there is a waiver of 
bond by all interested parties. In short, the Court, at 
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least in Los Angeles, automatically imposes a bond and 
presumably the Court would find good cause for imposing 
the bond merely because of non-residence. The Court's 
theory is that the bond gives the Court some control over 
the non-resident executor or administrator. You may want 
to give this further consideration. 

Otherwise the proposed changes appear quite satis
factory. 

CAC: jd 

SinCerelY'~ . .... 1 :/ .. . 

./~/--;f /7 .. ...-: 
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CHARLES A. COLLIER, JR. 



ATTORNEY OR PARTY WITHOUT ATTORNEY (NAME AND AODRESS)· TELEPHONE NO.: FOR COURT USE ONLY 

ATTORNEY FOR (NAME): 

SUPERIOR COURT OF CALIFORNIA, COUNTY OF 
STREET ADORESS: 

MAILING AOOAESS: 

CITY AND ZIP CODE: 

BRANCH NAME: 

ESTATE OF (NAME): 

Decedent 
D PROBATE OF WILL AND FOR LETTERS TESTAMENTARY C~t: NUMBER: 

D PROBATE OF WILL AND FOR LETTERS OF ADMINISTRATION WITH WILL ANNEXED 
I PETITION FOR D LETTERS OF ADMINISTRATION HEARING DATE: 

DSPECIAL LETTERS OF ADMINISTRATION 
DAUTHORIZATION TO ADMINISTER UNDER THE INDEPENDENT ADMINISTRATION DEPT.: 

OF ESTATES ACT 

1. Attorney requests publication in (name of newspaper): 

(Type 01 print name): (Signature Of .t!o,nev) 

2. Petitioner' (name 01 each): 
requests that 
s. 0 decedent's will and codicils, jf any, be admitted to probate. 
b. D(name): 

be appointed (1) D executor 
(2) D administrator with will annexed 

and Letters issue upon qualification. 

(3) D administrator 
(4)0 special administrator 

c. 0 authority be granted to administer under the Independent Administration of Estates Act. 
d. D bond not be required for the reasons stated in attachment 2d. 

TIME: 

D bond be fixed at $ to be furnished by an authorized surety company or as otherwise 
provided by law (specify reasons if the amount is different from the minimum required by section 541 of 
the Probate Code), 

o deposits at (specify instftution): 
in the amount 01 $ ___________ be allowed, Receipts will be filed, 

3. a. Decedent died on (date): at (place): 
o a resident of the county named above, 
o a non-resident of California and left an estate in the county named above located at (specify location permitting 

publication jn the newspaper named in item 1): 
b. Street address, city, and county of decedent's residence at time of death: 

Decedent held reol andlor personal property 01; 

c, Character and estimated value 01 the property 01 the estate 
Personal property: $ _____ _ 

Annual gross income from o real property: $ _____ _ 

o personal property: S'"-_____ _ 
Total: $ ____ _ 

Real property: ,.S _____ _ 

d. D Will waives bond. 
D All benellclaries have waived bond and lt1e will does not require a bond (affix welver as attachment 3d). 
D All heirs at law have waived bond (a/fix waiver as attachment 3d). 

e. 0 Decedent died intestate. 
D Copy 01 decedent's will dated: D and codicil dated: 

is affixed as attachment 3e. 

Form ""'proved by U\tI 
Jud~ Council Of CeItIorm. 

R...,... EHectivtI J.l1UIry 1 . 1911 
OE-11 0(61) 

(Continued on rever.e) 

PET1T10N FOR PROBATE 

• AI, pelitlOnert m ..... ign the petilion. 
Only OM need "On Il'Ie declllrlflOn. 
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EXHIBIT 2 

STATE OF CALIFORNIA 

CALIFORNIA LAW 
REVISION COMMISSION 

RECOMMENDATION 

r~fing to 

Bonds for Personal Representatives 

September 1983 

CALIFoRNIA LAw REvISION COMMISSION 
4000 Middlefield Road, Room D-2 

Palo Alto, California 94306 

, 
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NOTE 
This recommendation includes an explanatory Comment 

to each section of the recommended legislation. The 
Comments are written as if the legislation were enacted 
since their primary purpose is to explain the law as it would 
exist (if enacted) to those who will have occasion to use it 
after it is in effect. 
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CALIFORNIA LAW REVISION COMMISSION 
.............. w..0-2 
.. _CAtG16 
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AlllM.JMAN AUSl8 McH.ISIR 
ICImT J.1UT0N 
IOSL'IM P. OIASAN 
JAlllUK. D*o'ilS -. """"" -.. """"" IEAlItCI P. LAW$ON 

September 23, 1983 

To: THE HONORABLE GEORGE DEUKMEJIAN 
Governor of California and 
THE LEGISLATURE OF CAUFORNIA 

The Commission recommends clarifying amendments to the 
Probate Code to make clear that (1) a bond is not required, 
absent a showing of good cause, where all the beneficiaries or all 
the heirs have waived bond, and (2) a bond is not required of a 
special administrator when no bond will be required when the 
same person is later appointed as executor or administrator. 

This recommendation is submitted pursuant to 1980 Cal. Stats. 
res. ch. 37. 

Respectfully submitted, 

DAVID ROSENBERG 
Chairperson 
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RECOMMENDATION 

relating to 

BONDS FOR PERSONAL REPRESENTATIVES 

The purpose of a bond for the personal representative of 
a decedent's estate is to ensure that the personal 
representative will faithfully perform the duties of the 
office.l The bond protects the persons interested in the 
estate by giving them security in the form of a promise by 
the surety to pay if there is a breach of trust.! 

The annual cost of a required bond can be charged 
against the estate in an amount not exceeding $50 for a bond 
of up to $4,000, and half of one percent of the amount over 
$4,000.3 For example, the annual cost that can be charged 
against the estate for a bond in the amount of $100,000 is 
$530 .. 

The Probate Code includes provisions designed to permit 
the testator or all the persons who will take the decedent's 
estate to avoid the cost of a bond. If a will waives bond for 
the named executor, no bond is required if the named 
executor qualifies.4 If the will does not expressly require a 
bond, or if there is no will, the court is authorized-but not 
required-to direct that no bond be flled if all beneficiaries 
under the will, or all the heirs, waive bond.5 Where the will 
waives the bond or the court has directed that no bond be 
filed, the court may nevertheless order a bond be given if 
there is good cause to do SO.6 The court may make such an 
order either on the petition of a person interested in the 

. estate or on its own motion.7 

1 Prob. Code t .'141. 
• Code Ov. Proe. U 995.850, 996.41Q.996.495. 
• Prob. Code t .'I4l.5. 
• Prob. Code t .'141. 
• Prob. Code t .'141. The allegation that all beneficiaries under the will. or all the heirs, 

have waived bond ili made in • verified petition for \etten testamenbuy or of 
administration. Id. 

• Prob. Code t 543. 
• Prob. Code t 543. 

, 

~' .... 



• 

I 

The Commission is informed that some courts require a 
bond without a showing of good cause even where all the 
beneficiaries or all the heirs have waived bond. The 
Commission recommends that the relevant statutory 
provisions be amended to make clear that a bond cannotbe 
required if all the beneficiaries or heirs waive bond unless 
the court determines that there is good cause to require a 
bond. 

The existing statute governing bonds for special 
administrators8 includes no provision governing waiver of 
bond. To recognize the existing practice of at least some 
courts, the Commission recommends that an express 

. provision be added to the statute to make clear that, absent 
good cause, a bond is not required for a special 
administrator (1) where the will waives bond for the 
executor and the person named as executor in the will is 

. appointed special administrator or (2) where all the 
beneficiaries or all the heirs waive bond for the special 

. administrator. 

The Commission's recommendation would be 
effectuated by enactment of the following measure: 

An act to amend Sections 462, 541, and 543 of the Probate 
. Code, relating to bonds. 

The.people of the State of California do enact as follows: 

Probate Code § 462 (amended). Bond and oath of special 
administrator 

.... -. SECfION L Section 462 of the Probate Code is 
amended to read: 

462. (a) Before letters issue to a special administrator, 
except to a public administrator, fte ffttIM giYe the special 
administrator shaD do both of the following: 

(1) Except as provided in subdivision (c), give a bond in 
such sum as the court or judge may direct, with sureties to 
the satisfaction of the court or judge, conditioned fep the 
• Prob. Code t 462. 
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faithfltl pefterfBanee et ftis aaaes, ftHtl fie ffttI9t: tttiEe' that the 
special administrator shaJJ faithfuDy execute the duties of 
the trust according to law. 

(2) Take the usual oath, and have the same indorsed on 
ftis the letters. 

(b) Therel:ll"eft When the requirements of this section 
are satisfiecf, the clerk shall issue special letters of 
administration to flim the special administrator. 

(c) Subject to Section 543: 
(1) Unless the will provides for a requirement of a bond, 

if a verified petition for special letters of administration 
aJJeges that aJJ benefician'es under the decedents will, or 
that aJJ the decedents heirs if there is no will, have waived 
the filing of a bond, the court, if the petition so requests, 
shaJJ direct that no bond be filed. 

(2) If the will waives the requirement of a bond for the 
executor and the person named as executor in the will is 
appointed special administrator, the court shaJJ direct that 
no bond be filed. 

Comment. Subdivision (c) is added to Section 462 to dispense 
with bond 'of the special administrator where all the persons 
interested in the estate waive the filing of bond or where the will 
waives bond for the executor who is appointed special 
administrator. Even though the will waives bond or all the 
beneficiaries or all the heirs waive bond, the court nevertheless, 
for good cause, can require a bond. See Section 543. Subdivision 
(c) is drawn in part from subdivision (b) of Section 541 (bond of 
person to whom letters testamentary or of administration are 
directed to issue) . The revisions of subdivisions (a) and (b) make 
no substantive change. 

Probate Code § 541 (amended). Bond of executor or 
administrator 

SEC. 2. Section 541 of the Probate Code is amended to 
read: 

541. (a) Except as otherwise prOvided in this section, 
every person to whom lette.·s testamentary or of 
administration are directed to issue (unless the testator has 
waived such requirement) shall, before receiving them, 
execute a bond to the State of California, to be approved by 
ajudge of the superior court, conditioned that the executor 
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or administrator shall faithfully execute the duties of the 
trust according to law. If the bond is to be given by personal 
sureties, the amount shall be not less than twice the value 
of the personal property and twice the value of the 
probable annual income from the real property belonging 
to the estate, which values shall be ascertained by the court 
or judge by examining on oath the party applying, and any 
other persons. If the bond is to be given by an admitted 
surety insurer, the court in its discretion may fix the amount 
of the bond at not less than the value of the personal 
property and the probable value of the annual rents, issues 
and profits of all of the property belonging to the estate. 

(b) Unless Subject to Section 543, unless the will 
provides for a requirement of a bond, if a verified petition 
for letters testamentary or of administration alleges that all 
beneficiaries under the leM wiD: -e test_at at ~ 
Eleee8eat decedent's wiD, or that all fteiP5 M law ef ~ 
EleeeEleat the decedent's heirs if there is no will, have 
waived the filing of a bond, the court, on the hearing of the 
petition, if the petition so requests, tB!tf shaD direct that no 
bond "\le filed. 

Comment. Subdivision (b) of Section 541 is amended to 
substitute "shall" for "may" and to add the reference to Section 
543. The other revisions are not substantive. Even though the will 
waives bond or all the beneficiaries or all the heirs waive bond, 
the court nevertheless, for good cause, can require a bond on the 
hearing of the petition or later. See Section 543. 

Probate Code § 543 (amended). Requiring bond or 
increased bond notwithstanding provision in will or 

. prior court direction 
SEC. 3. Section 543 of the Probate Code is amended to 

read: 
543. When it is provided in the will that no bond shall 

be required of the executor, or a petition requests pursuant 
to Section 462 or 541 that no bond be filed, or the court 
pursuant to Section 462 or 541 has directed that no bond be 
filed or that it be filed in a reduced amount or sum, the 
court, upon its own motion or upon petition of any person 
interested in the estate, nevertheless, for good cause, may 
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require one to be given or the amount as in other cases 
thereof increased, either before or at any time after the 
issuance of letters. 

Comment. Section 543 is amended to add a reference to 
Section 462 which dispenses with bond for a special administrator 
under specified circumstances and makes clear that the court, for 
good cause, may require a bond even though all the beneficiaries 
or all the heirs have waived bond under Section 462 or 541. 
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EXHIBIT 3 

Probate Code § 541 (amended). Bond of executor or Administrator 

541. (a) Except as otherwise provided in this section, every 

person to wnom letters testamentary or of administration are directed to 

issue (unless the testator has waived such requirement) shall, before 

receiving them, execute a bond to the State of California, to be approved 

by a judge of the superior court, conditioned that the executor or 

administrator shall faithfully execute the duties of the trust according 

to law. ~~ "tite ~M -i" "t& -lie ~Heft 'h,. ~!!'a&ft"''!' _I!'etiee, "the 'IIlIl& .... t 

a h",,1::I, -lie flft il:eea "th",.. uiee "the ", .. i-tte e~ "the ~a .... ",'!' t'!!'ette~ eM 

"t"iee "the _i-tte e~ "the 1'1!'el>Itlt:l.e .... _,!, -ifteeme of!!' .... "the 'l!'e",'!' t'l!'eI'ert,. 

"e,!,ett!';~ "te "the _t",flo, wttielt ",aHea .. h",,!,,!, -lie aaee!!'trifteol: 'h,. "the 

eatH.'t .,p ;ttft!';e 'h,. -e.oaMft!:ftr; eft .,a~ "the t'lH!'t,. .. ,,~,.!l:ft!';, aftol: a .. ,. ~he!!' 

,,_!18-;- ~~ "the ~ .. oI: i" "te 'he ~~ 'h,. .. ft MMtteft .... pe~ -i_ .. pe!!', 

the The court in its discretion may fix the amount of the bond at not 

less than the value of the personal property and the t'Pel>alt:l.e value of 

the probable annual 'I!'''ftH, -i,,_ .. ftoI: t'1!'&~"H gross income of all of the 

property belonging to the estate ..l. or, if the bond .!!!. to be given ~ 

personal sureties, at not less than twice that amount. 

(b) 

Comment. Subdivision (a) of Section 541 is amended to require that 
income from personal property be taken into account in fixing the amount 
of bond for personal sureties, the same as for an admitted surety insurer. 
Under former law, income from real and personal property was considered 
in setting bond for an admitted surety insurer, but only income from 
real property was considered in setting bond for personal sureties. 
Subdivision (a) is amended to refer to "gross" income, consistent with 
usage in the Judicial Council Form for the Petition for Probate (revised 
effective January 1, 1981). The former language requiring the court to 
ascertain the value of personal property and probable income by examining 
on oath the party applying and any other persons has been deleted as 
unnecessary. 


