
#H-510 9/12/83 

Memorandum 83-76 

Subject: Study H-510 - Joint Tenancy and Community Property (Comments 
on Final Recommendation) 

The Commission's recammendation on joint tenancy and community 

property was approved at the June 1983 meeting for printing and submis

sion to the 1984 legislative session. The recommendation makes changes 

in joint tenancy law affecting the manner and effect of severance and 

creates a new category of property tenure--community property with right 

of survivorship. A copy of the recommendation is attached. It is now 

ready to print, but we have held up printing in order to give the Com

mission an opportunity to consider the additional comments we have 

received from Kenneth M. Klug, attached as Exhibit 1. The comments are 

analyzed below. 

§ 745.310. Severance of joint tenancy 

Mr. Klug is concerned that if a joint tenant executes a unilateral 

severance by written declaration, this could be done secretly and either 

produced or withheld, depending on the joint tenant's advantage. Mr. 

Klug suggests that a severance by written declaration be effective only 

if served on the other joint tenants before the severing joint tenant 

dies. 

The Commission has considered this problem before but has been 

reluctant to require service of the severance both because of the proof 

problems and uncertainty in title this would cause and because of the 

belief that a joint tenant should be able to act freely without fear of 

pressure from the other joint tenants. Moreover, a joint tenant who 

wanted to keep the severance secret could avoid the service requirement 

anyway simply by using the traditional strawman conveyance technique. 

The solution adopted by the Commission in Section 745.310 is to 

require that a severance by written declaration of real property be 

recorded to be effective. The recordation requirement would be unneces

sary where all joint tenants have joined in the severance. 

§ 745.320. Effect of survivorship 

Under existing law, the decedent's interest in joint tenancy prop

erty passes to the survivor free of claims of the decedent's creditors 

and free even of liens on the decedent's interest. This rule is plainly 
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inequitable, resulting in a windfall to the surviving joint tenant and 

an unfair loss to the creditor. The Commission in the past has sought 

to make the share of the decedent subject to creditors' claims, without 

success. Section 745.320 takes a more limited approach of subjecting 

the decedent's interest only to liens on the interest. 

Mr. Klug does not believe this halfway measure is proper. He feels 

the law should be consistent--either all creditors, secured and unse

cured, should be able to reach the decedent's interest or none should. 

The staff disagrees--merely because an inequity will still apply to some 

creditors is no reason the inequity should apply to all. Moreover, 

there is a rational basis for the difference in treatment, since the 

secured creditor has taken overt steps to achieve security and the 

policy of the law is to protect a security interest. 

Mr. Klug suggests that if a creditor is to be able to enforce the 

lien on the decedent's share, the creditor should be required to perfect 

the claim against the property either by giving written notice to the 

surviving joint tenant within six months after the date of death or by 

filing a creditor's claim in the probate proceeding. Mr. Klug states 

that it is "unfair to the surviving joint tenant to require that he 

obtain a preliminary title report on his own property or undertake any 

other affirmative action to ferret out adverse claims." The staff is 

not convinced by this argument. A joint tenant can never rest assured 

that he or she will receive any property at all from the other joint 

tenant, let alone unencumbered property, since the other joint tenant 

can sever the joint tenancy at will and without notice. A joint tenant 

who thinks he or she has gotten something by right of survivorship needs 

to get a title report to be sure, and the title report will also reveal 

secured claims on the property. The staff would not impose any further 

requirements on the creditor. 

There remains the problem of how much of the joint tenancy property 

the secured creditor can reach. The Commission's draft states that the 

creditor's lien burdens the property "to an extent not exceeding the 

proportionate value of the interest of the decedent." Thus, if the 

decedent was a one-half owner of the property and the property was worth 

$100,000 at the decedent's death, the creditor's lien would burden the 

property to the extent of $50,000. If the property appreciates in value 

to $150,000 by the time the creditor seeks to collect, the lien would 
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burden the property to the extent of $75,000. Mr. Klug points out a 

possible inequity here where the property has increased in value due to 

the efforts of the surviving joint tenant, for example by erecting a 

building on a lot that passed by joint tenancy survivorship. How should 

values be segregated here? Mr. Klug suggests a simple rule that the 

creditor's lien should burden the property only to the extent of the 

value of the decedent's interest in the property at the time of death. 

This seems like a not unreasonable compromise, at least in the case of 

an appreciating asset. In the case of a depreciating asset, however, it 

could be quite unfair to the survivor. The staff has no easy solutions; 

on balance, we believe the proportionate value approach adopted in the 

Commission's existing draft is a fairly reasonable one. 

§ 5110.540. Legal incidents of community property with right of survi
vorship 

The key features of community property with right of survivorship 

are that it is treated as community property for all purposes except 

that at death it passes by right of survivorship to the surviving 

spouse. The current Commission draft provides that the property is not 

subject to testamentary disposition but passes to the surviving spouse 

"in the same manner and with the same effect as community property that 

passes to the surviving spouse by intestate succession." 

Mr. Klug believes that the property should pass not in the manner 

of community property but in the manner of joint tenancy property. He 

cites two reasons: (1) If the property passes as community, it may be 

felt necessary to obtain a court order determining or confirming it, 

whereas if it passes as joint tenancy, only an affidavit of death will 

be necessary to clear title. (2) If the property passes as community, 

it will be subject to claims of creditors of the decedent, whereas if it 

passes as joint tenancy, it will not. Mr. Klug believes that these 

features will cause community property with right of survivorship to be 

a disfavored form of property tenure and that they should not be applied 

retroactively to existing property held in joint tenancy form. 

The initial drafts of the Commission's recommendation did have the 

property passing in the same manner as joint tenancy property. However, 

this was changed in the Commission's final recommendation because of 

concern that property passing in the same manner as joint tenancy would 

be given the same tax treatment as joint tenancy. This is a serious 
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concern, particularly in the case of property currently held in joint 

tenancy form. Under existing law the survivor may be able to convince 

the IRS the joint tenancy is really community property; this would not 

be possible under the Commission's recommendation. An article analyzing 

the Nevada law which authorizes community property with right of sur

vivorship criticizes the law for a number of reasons, including the 

possibility of joint tenancy tax treatment under the law. Parks, Cri

tique of Nevada's New Community Property with Right ~ Survivorship, 

Community Property Journal 5 (Winter 1983). The Editor's note that 

accompanies the article states, "We understand that in spite of expert 

contentions that the basic step-up, for income tax purposes, for both 

halves of the community property should not be jeopardized by engrafting 

a right of survivorship, the position taken by local IRS agents has been 

just the opposite in the few instances where this matter has already 

surfaced in Nevada--with the result that a movement is indeed afoot to 

repeal the new law4rt 

In light of this information, the staff thinks it is important to 

try to identify the new form of tenure as closely as possible with 

community property and as little as possible with joint tenancy. With 

respect to the issues raised by Mr. Klug, these should be dealt with 

directly. There should be no requirement of a court proceeding for the 

new form of property tenure since the property will not be subject to 

testamentary disposition--an affidavit of death should be all that is 

necessary to clear title. If it is felt necessary, we can add language 

to the statute or comment making this clear. With regard to the question 

of the liability of the property to claims of creditors, we have taken 

the position that the property should be liable. We could try again to 

conform the law of joint tenancy to the law of community property by 

making joint tenancy property liable, but this is politically unappealing 

and could sink the whole bill. We think it is not likely that the 

liability of community property for debts will cause people to hold 

property as joint tenants, given the adverse tax consequences of doing 

so. And if they do wish to do so, the law enables them to make their 

selection in the form of title, including a one-year grace period for 
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changing the form of title of property owned on the operative date of 

the new law. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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TEL.EPHONE [209) 442-0600 

OF COUNSEL 
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July 25, 1983 

In general I support the recommendation of the Law 
Revision Commission relating to joint tenancy and community 
property. There are several items which should be,corrected. 

Article 3. Termination of Joint Tenancy 

Section 745.310. Severance of Joint Tenancy. The 
proposal allows a joint tenant to sever the joint tenancy by 
executing a written declaration of severance. The proposal 
should require as a condition of effectiveness that the 
written declaration of severance be delivered to all other 
joint tenants during the lifetime of the severing joint 
tenant. In particular, the statute should be drafted to 
guard against secret, undisclosed severances which surface 
when the severing joint tenant dies first, but mysteriously 
disappear if the non-severing joint tenant dies first. The 
problem could be solved by revising the last sentence of 
subsection (a) to read as follows: "Except as provided in 
subdivision (b), a severance by written declaration is 
effective at the time of execution of the written declar
ation, but only if the written declaration is served on all 
other joint tenants during the lifetime of the joint tenant 
who executes the written declaration." 

Section 745.320. Effect of Survivorship. I have 
some trouble with the concept of allowing an encumbrance or 
lien on one joint tenant's interest to survive the death of 



THOMAS, SNELL, JAMISClN, RUSSELL, WILLIAMSClN & ASPERGER 

Ms. Clare H. Springs 
July 25, 1983 
Page Two 

that joint tenant. There does not seem to me any reason for 
a policy difference between protecting an uninformed lender 
who takes a security in a joint tenancy interest and protect
ing an uninformed lender who takes no security. Present law 
provides a windfall to the surviving joint tenant in both 
situations. The Law Revision Commission proposal will 
protect a secured creditor, but not an unsecured creditor. 
The unsecured creditor who can reduce the debt to a judgment 
and record the judgment is protected, whereas the unsecured 
creditor who has not been able to reduce the debt to a 
judgment prior to the joint tenant's death is left begging. 
This is an artificial inconsistency which should be eliminated. 
I don't much care which way the rule goes, but it should be 
consistent. 

Subsection (a) provides that the lien or other 
security interest burdens the property to an extent not 
exceeding the proportionate value of the interest of the 
decedent. I would add "at the time of death" to the end of 
the second sentence of subsection (a). For example, suppose 
two joint tenants own a vacant lot (each having contributed 
one-half) and one joint tenant dies. The survivor erects a 
building, without knowledge of the security interest on the 
deceased joint tenant's share. Clearly, the creditor should 
not share in any of the value attributed to the building, 
but how is that value to be determined? How do you segre
gate the current value of one-half of the lot from the value 
of the other half of the lot plus the building? How is the 
appreciation (or depreciation) in the deceased joint tenant's 
share of the lot to be measured? These sorts of problems 
overcomplicate what should be a simple and straight-forward 
rule. I would recommend that the value of the security be 
limited to the value of the deceased joint tenant's share 
at the time of death. 

Furthermore, the creditor should be required to 
perfect a claim against the joint tenancy property either by 
giving written notice of the claim to the surviving joint 
tenant within six months of the date of death,' or by filing 
a creditor's claim in the probate proceeding, whichever 
period shall expire earlier. It is unfair to the surviving 
joint tenant (who may be ignorant of the claim) not to 
establish some notice procedure whereby he can be apprised 
of the claim. It is equally unfair to the surviving joint 
tenant to require that he obtain a preliminary title report 
on his own property or undertake any other affirmative 
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action to ferret out adverse claims. The advantage of joint 
tenancy is the simplicity of transfer of title without the 
necessity of going to the expense of administration. Since 
the LRC proposal expands the creditor's rights, it is not 
unfair to put the burden on the creditor to perfect those 
rights. 

Article 5. Community Property With Right of Survivorship 
(C.P.W.R.O.S) 

Generally, I like this concept. The major benefit 
is that a surviving spouse's half of this type of property 
should receive new basis under IRC Section 1014(b) (6). 

Section 5110.540. Legal Incidents of Right of 
Survivorship. 

Subsection (b) provides that the property passes 
to the surviving spouse "in the same manner and with the 
same effect as community property that passes to the sur
viving spouse by intestate succession." That language is 
bad. 

First, it is confusing. Must a Section 650 peti
tion be filed? The passage should be automatic, and not 
require a Court order; it should pass just like joint tenancy 
property now passes. If the transfer procedure under C.P.W. 
R.O.S. is more complicated than under joint tenancy, every
one will use joint tenancy ownership instead of the "C.P.W. 
R.O.S." 

Second, passing property "with the same effect as 
community property" does not protect the surviving spouse 
against creditors. Under the proposal, we have the absurd 
result that the surviving spouse who takes C.P.W.R.O.S. con
tinues to be liable to unsecured creditors, whereas a joint 
tenant would not be liable to unsecured creditors! With 
this result, would anyone hold title as C.P.W.R.O.S.? The 
surviving spouse who takes C.P.W.R.O,S. should be in the 
same position as a non-spouse who takes joint tenancy by 
right of survivorship. In other words, C.P.W.R.O.S. should 
be deemed to be community property for all purposes during 
lifetime, but have all of the attributes of joint tenancy on 
the death of either spouse. This result would be achieved 
by revising the first sentence of subsection (b) to read as 
follows: "The property is not subject to testamentary 
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disposition but passes to the surviving spouse in the same 
manner and with the same effect as if the property had been 
held by the spouses as joint tenants under Section 745.320." 

I believe the above change to be extremely im
portant. In view of the proposal of Section 5110.520 (which 
would change current joint tenancies to C.P.W.R.O.S. and 
remove the joint tenancy protection from joint tenancy 
property currently held as such by spouses), I would oppose 
the Law Revision Commission's recommendation unless the 
above change were made. 

cc: Theodore J. Cranston 
Ann Stodden 
Arthur K. Marshall 
William S. McClanahan 
John H. DeMoully ~ 

Very truly yours, 

Kenneth M, Klug 

Kenneth M. Klug 
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STATE OF CAliFORNIA 

CALIFORNIA LAW REVISION COMMISSION 
4000 MIDDLEFIELD ROAD, ROOM 0-2 

'ALa ALTO, CALIFORNIA 94306 
(415) 494-1335 

LETTER OF TRANSMITTAL 

To: THE HONORABLE GEORGE DEUKMEJIAN 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

GEORGE DEUKMEJIAN, Go_ 

June 4, 1983 

The Law Revision Commission was authorized by Resolution Chapter 65 
of the Statutes of 1978 to study whether the law relating to community 
property should be revised. The Commission submits this recommendation 
for a comprehensive revision of the law governing community property in 
its relation to joint tenancy, including recognition of a new manner of 
property tenure for married persons--community property with right of 
survivorship. 

This recommendation builds upon the Commission's Recommendation 
Relating !£ Division of Joint Tenancy and Tenancy in Common Property at 
Dissolution of Marriage, 16 Cal. L. Revision Comm'n Reports 2165 (1982) 
(enacted in substantially revised form as 1983 Cal. Stats. ch. __ ), 
which was limited to immediate problems involving division at dissolu
tion of marriage. This recommendation is broader, dealing with all 
aspects of community property and joint tenancy. 

Respectfully submitted, 

DAVID ROSENBERG 
Chairperson 
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REC0l1HENDATlON 

rela ting .!£. 

JOINT TENANCY AND COHHUNlTY PROPERTY 

Interrelation of Joint Tenancy and Community Property 

A husband and wife in California may hold property in jOint tenancy 
1 or as community property~ The two types of tenure, one common law and 

the other civil law, have different legal incidents--the spouses have 

different management and control rights and duties, creditors have 

different rights to reach the property, and the property is treated 

differently at dissolution of marriage and at death.
2 

In California it is common for husband and wife to take title to 

property in joint tenancy form even though the property is acquired with 

community funds. Frequently the joint tenancy title form is selected by 

the spouses upon the advice of brokers and other persons who are ignorant 

of the differences in legal treatment between the two types of property 

tenure. The spouses themselves are ordinarily unaware of the differences 

between the two types of tenure, other than that joint tenancy involves 

a right of survivorship.3 

As a consequence, a person '''ho is adversely affected by the jOint 

tenancy title form may litigate in an effort to prove that the spouses 

did not intend to transmute the community property into joint tenancy. 

Because j oint tenancy is often disadvantageous to the spouses, particu

larly the tax consequences of joint tenancy, the courts have been 

liberal in relaxing evidentiary rules to allow proof either that the 

1. Civil Code § 5104. The spouses may also hold property as tenants 
in common, although this is relatively infrequent. 

2. See,~, Sterling, Joint Tenancy and Co~~unity Property in California, 
14 Pac. L.J. 927 (1983). 

3. See,~, Bruch, The Definition and Division of Harital Property 
in California: Towards Parity and Simplicity, 33 Hastings L.J. 769, 
828-38 (1982). 
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spouses did not intend to transmute community property to joint tenancy 

or, if they did, that they subsequently transmuted it back.4 

The result has been general confusion and uncertainty in this area 

of the law, accompanied by frequent litigation5 and negative critical 
6 

comment. It is apparent that the interrelation of joint tenancy and 

community property requires clarification. 

Legislation enacted in 1965 directly addressed the problem of 

married persons taking title ~o property in joint tenancy form without 

being aware of the consequences and in fact believing the property is 

4. See,~, Reppy, Debt Collection from Harried Californians: Problems 
Caused E.z. Transmutations, Single-Spouse ~!anagement, and Invalid 
Harriage, 18 San Diego L. Rev. 143, 159-68 (1981). 

5. See,~, Siberell v. Siberell, 214 Cal. 767, 7 P.2d 1003 (1932); 
Delanoy v. Delanoy, 216 Cal. 23, 13 P.2d 513 (1932); Tomaier v. 
Tomaier, 23 Cal.2d 754, 146 P.2d 905 (1944). Cases struggling with 
the issue in the past two or three years include In re Harriage of 
Lucas, 27 Cal.3d 808, 614 P.2d 285, 166 Cal. Rptr. 853 (1980); In 
re Harriage of Camire, 105 Cal. App.3d 859, 164 Cal. Rptr. 667 
(1980); In re Harriage of Gonzales, 116 Cal App.3d 556, 172 Cal. 
Rptr. 179 (1981); In re Harriage of Cademartori, 119 Cal. App.3d 
970, 174 Cal. Rptr-.-292 (1981); In re Harriage of Hahone, 123 Cal. 
App.3d 17, 176 Cal. Rptr. 274 (1981); Badillo v. Badillo, 123 Cal. 
App.3d 1009, 177 Cal. Rptr. 56 (1981); In re Harriage of Hayden, 
124 Cal. App.3d 72, 177 Cal. Rptr. 183 (1981); Estate of Levine, 
125 Cal. App.3d 701, 178 Cal. Rptr. 275 (1981); In re Harriage of 
Hiller, 133 Cal. App.3d 988, 184 Cal. Rptr. 408 (1982). 

6. See,~, Comment, 5 S. Cal. L. Rev. 144 (1931); Hiller, Joint 
Tenancy as Related to Community Property, 19 Cal. St. B.J. 61 
(1944); Note, 32 Calif. L. Rev. 182 (1944); Lyman, Oral Conversion 
£f Property E.z. Husband and Wife from Joint Tenancy to Community 
Property, 23 Cal. St. B.J. 146 (1948); Harshall, Joint Tenancy, 
Taxwise and Otherwise, 40 Calif. L. Rev. 501 (1952); Brown & Sherman, 
Joint Tenancy or Community Property: Evidence, 28 Cal. St. B.J. 163 
(1953); Joint Tenancy ~ Community Property in California: Possible 
Effect Upon Federal Income Tax Basis, 3 UCLA L. Rev. 636 (1956); 
Griffith, Community Property in Joint Tenancy Form, 14 Stan. L. 
Rev. 87 (1961); Ferrari, Conversion £f Community Property into 
Joint Tenancy Property in California: The Taxpayer's Position, 2 
Santa Clara Lawyer 54 (1962);'Griffith, Joint Tenancy and Community 
Property, 37 Wash. L. Rev. 30 (1962); Backus, Supplying or Pre
scribing Community Property Forms, 39 Cal. St. B.J. 381 (1964); 
Tax, Legal, and Practical Problems Arising from the Way in Which 
Title to Property Is Held ~ Husband and Wife, 1966 S. Cal. Tax'n 
lnst. 35 (1966); Knutson, California Community Property Laws: A 
Plea for Legislative Study and Reform, 39 S. Cal. L. Rev. 240 
(1966); Hills, Community Joint Tenancy--A Paradoxical Problem in 
Estate Administration, 49 Cal. St. B.J. 38 (1974); Property Owned 
wi th Spouse: Joint Tenancy, Tenancy E.z. the En tire ties and Community 

-2-



community. 7 Civil Code Section 5110 provided that a single-family 

residence acquired during marriage in joint tenancy form is presumed 

community property for purposes of dissolution of marriage. This pre

sumption has had a beneficial effect and was expanded in 1983 to apply 
8 to all property acquired during marriage in joint tenancy form. The 

Property, 11 Real Prop. Prob. & Tr. J. 405 (1976); Sims, Consequences 
of Depositing Separate Property in Joint Bank Accounts, 54 Cal. St. 
B. J. 452 (1979); Hills, Communi ty/ Joint Tenancy--Avoid ~ Tax Double
play; Touch the Basis, 1979 S. Cal. Tax'n Inst. 951 (1979); Reppy, 
Debt Collection from Married Californians: Problems Caused by 
Transmutations, Si~ll...1e-Spouse Nanagement, ~nd Invalid Marriage, 18 
San Diego L. Rev. 143 (1981); Bruch, The Definition and Division ~ 
Marital Property in California: Tm,ard Parity and Simplicity 
(1981); Comment, 3 Whittier L. Rev. 617 (1981); Comment, 15 U.C.D. 
L. Rev. 95 (1981); Comment, 15 Loy. L.A. L. Rev. 157 (1981); Thomas, 
l1arriage of Lucas and The Need for Legislative Change, Fam. L. News 
& Rev., Fall 1982, at 8; Sterling, Joint Tenancy and Community 
Property in California, 14 Pac. L.J. 927 (1983). 

7. Cal. Assem. Int. Comm. on Judic., Final Report relating to Domestic 
Relations, reprinted in 2 App. J. Assem., Cal. Leg. Reg. Sess. 123-
24 (1965). 

8. Civ. Code § 4800.1, enacted by 1983 Cal. Stats. ch. , § 1. See 
California Law Revision Commission--Report Concerning Assembly Bill 
26, 1983 Senate Journal (1983). 
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1983 legislation also made clear that the community property presumption 

may be rebutted only by a clear writing by the spouses, but that separate 

property contributions are reimbursable at dissolution of marriage. 9 

This expansion is sound and should be effective to eliminate much 

of the confusion in this area of the law. However, the presumption is 

limited to dissolution of marriage. In order to clarify the property 

rights of the spouses generally, property acquired during marriage in 

joint tenancy form should be. presumed community for all purposes, 

rebuttable by an express written agreement. This will correspond to the 

intention of most married persons not to lose basic community property 

protections merely by taking property in a joint tenancy title form. 

If the spouses intend anything when they take title to property in 

joint tenancy form, it is that the property should pass at death to the 

surviving spouse without probate. Although the property is presumed to 

retain its community character during the lifetime of the spouses, at 

death the intended survivorship right should be given effect. This is 

consistent with the recommendation of many commentators who have studied 
10 

the matter as well as with the law of other community property juris-

dictions that permit the spouses to hold community property subject to a 

right of survivorship.I1 It is also the same treatment given to deposits 

by married persons in joint accounts in financial institutions under 

the California Multiple-Party Accounts Law. 12 Recognition of community 

9. Civ. Code § 4800.2, enacted by 1983 Cal. Stats. ch. ---' § 2. 

10. See,~, Griffith, Community Property in Joint Tenancy Form, 14 
Stan. L. Rev. 87 (1961). 

11. Idaho, New Mexico, and Washington recognize survivorship agreements 
between the spouses. Nevada provides for a title form of community 
property with right of survivorship. Nev. Rev. Stat. 111.064(2) 
(1981). California should also provide for an express title form 
of community property with right of survivorship. 

12. Prob. Code § 5305, enacted by 1983 Cal. Stats ch. 92; see Recom
mendation Relating to Nonprobate Transfers, 16 Cal. L. Revision 
Commission Reports 129 (1982). 
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property "with right of survivorship" has not caused loss of favorable 

tax treatment accorded community property in other jurisdictions and 

ought not to do so in California.
13 

Severance of Joint Tenancy 

If one joint tenant wishes to sever the joint tenancy (thereby 

destroying the right of survivorship), this can be done in two ways 

under existing California Law: 

(1) If the property is located in most parts of California, the 

joint tenant must use the traditional technique of conveyance and recon-
14 

veyance of his or her interest to and from a strawman. 

(2) If the property is located in the First or Second Appellate 

District, the joint tenant may sever the joint tenancy by a unilateral 
15 

conveyance to himself or herself as a tenant in common. 

The strawman conveyance is a legal fiction designed to satisfy 

feudal technicalities that have no contemporary application. The law 

should codify the rule allowing unilateral severance of joint tenancy, 

but should require that a unilateral severance of a real property joint 

tenancy of record be recorded in order to minimize the opportunity for 

deceiL
16 

Effect of Survivorship on Secured Creditors 

A creditor may obtain a security interest on the share of one joint 

tenant. This can occur voluntarily through a mortgage or other security 

13. See Reppy, Debt Collection from Married Californians: Problems 
Caused E.Y Transmutations, Single-Spouse Hanagement, and Invalid 
Marriage, 18 San Diego L. Rev. 143, 238-40 (1981). 

14. Clark v. Carter, 265 Cal. App.2d 291, 70 Cal. Rptr. 923 (1968); 
Estate of Dean, 109 Cal. App.3d 156, 167 Cal. Rptr. 138 (1980). 

15. Riddle v. Harmon, 102 Cal. App.3d 524, 162 Cal. Rptr. 530 (1980) 
(1st App. Dist.); Estate of Carpenter, 140 Cal.App.3d 709, 189 Cal. 
Rptr 651 (1983) (2d App. Dist.); Estate of Grigsby, 134 Cal.App.3d 
611, 184 Cal. Rptr. 886 (1982) (2d App. Dist.). See Letter, 
"Riddle in, Clark out?", Cal. Lawyer, February 1983, at 8-9. 

16. Otherwise, there is a danger that a joint tenant may execute a 
secret severance and make a will disposing of his or her interest; 
then, if the other joint tenant dies first, the severing joint 
tenant simply destroys the secret document and takes the whole 
property by survivorship. 
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agreement between the joint tenant and the creditor or involuntarily 

when the creditor records a judgment lien or other lien against the 

interest of the joint tenant. The imposition of the lien does not have 

the effect of severnrug the joint tenancy, and when one of the joint 

tenants dies the other takes the "hole by right of survivorship. 

Under classical joint tenancy theory, if the joint tenant whose 

share is encumbered dies, the survivor takes the property free of the 
17 

encumbrance. This peculiar result is the consequence of the theory 

that each joint tenant is seised of the whole from the time of 

of the joint tenancy, subject only to defeasance by failing to 

creation 
. 18 

survlve. 

Despite the tedmical justifications for the rule, it has no real 

social policy justification. The practical effect is that an informed 

lender will not give credit to one joint tenant; the joint tenant must 

either obtain the joinder of the other tenant to get a loan or else 

sever the joint tenancy. An uninformed lender, unaware of the potential 

loss, may give credit on the security of one joint tenant only to lose 

the security on the death of the j oint tenant, while the survivor gets a 

windfall. In the case of a creditor '''ho has obtained a judgment lien or 

other involuntary lien on the interest of one joint tenant, the creditor 

may be foolish to wait until the property is sold in order to collect 

because of the risk that the joint tenant will die; the creditor may be 

motivated to levy and sell immediately, to the detriment of the joint 

tenant. 

To remedy these defects the law should be revised to provide that a 

security interest on the share of one joint tenant is not extinguished 

by the death of the joint tenant. This will create a more equitable 

result and will conform the law of joint tenancy to the law governing 

17. See~, People v. Nogarr, 164 Cal App.2d 591, 330 P.2d 358 
(1958); Hamel v. Gootkin, 202 Cal. App.2d 27, 20 Cal. Rptr. 372 
(1962). 

18. See discussion in Zeigler v. Bonnell, 52 Cal. App.2d 217, 126 P.2d 
118 (1942); Hammond v. McArthur, 30 Cal.2d 512, 183 P.2d 1 (1947). 
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other types of tenure by several persons--tenancy in common and community 

property. It is also consistent with the recommendations of commen-

tators. 
19 

Effect of Survivorship on Lessees 

A long-term lease of the property given by one joint tenant does 

not sever the joint tenancy; if the joint tenant dies during the term of 

the lease, the property passes to the surviving joint tenant and the 

lease is terminated by operation of law. 20. 

The existing California rule is plainly intended to favor the 

surviving joint tenant at the expense of the third party to whom the 

lease is made. The argument is that the third party is in a position to 

protect himself or herself by inspection of the property records; pre

sumably the third party, upon discovery that the property to be leased 

is held in joint tenancy, could require either a joinder of both owners 

or a prior severance of the tenure. A more likely result is development 

of a standard practice, at least in long-term commercial leases, that a 

lessee requires as one of the lease clauses that the lessor specifically 

severs or intends to sever any joint tenancy in the property. Then the 

only lessees trapped by the peculiar law of joint tenancy will be unin

formed persons who innocently and in good faith enter into what appears 

to be a binding lease. 

If the lease is a long-term lease at below market rates and is 

allowed to survive, it can substantially impair the interest of the 

survivor. 21 This was the main concern of the court in Tenhet v. Boswell, 

which stated the rule that the lease terminates with the death of the 

lessor. But it should be noted that such an impairment can also occur 

during the life of the lessor. In such a case the tenant out of posses-

19. See,~, Hines, Personal Property Joint Tenancies: Nore Law, Fact 
and Fancy, 54 IHnn. L. Rev. 509 (1970); S\,enson & Degnan, Severance 
~ Joint Tenancies, 38 Hinn. L. Rev. 466 (1954); Hattis, Severance 
of Joint Tenancies J:>y Hortgage: !!. Contextual Approach, 1977 S. Ill. 
U. L.J. 27 (1977); Comment, 11 Stan. L. Rev. 574 (1959). 

20. Tenhet v. Boswell, 18 Cal.3d 150, 554 P.2d 330, 133 Cal. Rptr. 10 
(1976). 

21. Id. 

-7-



sian is either entitled to a share of the rents or to joint possession; 

otherwise, partition is the remedy~ Moreover, the lessor may make an 

outright transfer of the property, thereby defeating any expectancy of 

the other joint tenant altogether. 

The rule that death of the joint tenant lessor terminates the lease 

has been criticized as a corruption of traditional joint 

and substitution of a rule of partial severance has been 

tenancy theory 
22 advocated. 

The lease should not cause a -severance, but upon the death of the lessor 

the survivor should take the joint tenancy property subject to the lease 

on the decedent's undivided share. The survivor and lessee fJUst work 

out a sharing arrangement for the property, just as joint tenants must. 

If the survivor and the lessee are unable to work out their possessory 

rights, they can partition. This solution will more equitably accommo

date the interests of both lessor and lessee than existing law. 

22. Comment, Consequences of ~ Lease ~~ Third Party ~lade by One Joint 
Tenant, 66 Calif. L. Rev. 69 (1978); Comment, Joint Tenancy in 
California Revisited: A Doctrine of Partial Severance, 61 Calif. L. 
Rev. 231 (1973). 
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The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to add Chapter 5 (commencing with Section 745.110) to Title 

2 of Part 1 of Division· 2 of, to add Article 5 (commencing with Section 

5110.510) to Title 8 of Part 5 of Division 4 of, to amend Section 686 

of, and to repeal Sections 683, 683.1, 684, 687, 704, and 4800.1 of, the 

Civil Code, and to amend Section 8627 of the Health and Safety Code, 

relating to property tenure. 

The people of the State of California do enact as follows: 

26962 

Civil Code § 683 (repealed) 

SECTION 1. Section 683 of the Civil Code is repealed. 

683. *at A je~ft~ ~ft~eres~ ~s efte eweee by ~we er mere ~ersefts ~ft e~tlal 

shares, by a ~~ele ereaeed by a s~ft~le w~±l er ~raftsfer, wheft e~~ressly 

deelared ~ft ~he w~±l er eraftsfer ee be· ft je~fte eeftaeey, er by ~raftsfer 

frem a sole eWHer ~e himself er herself aftd e~hers, er frem eeftaft~s ift eeMmee er 

joint ~eftBftts ~e ~ftem~elves or seme ef them, er eo ~hemselves or Bfty 6f 

ehem atld eehers, er freM a htlsbsfte aee wife, wheft he±dieg e~~le as eeffiffitleiey 

~re~er~y er e~herwi~e te themselves er ~e themselves aftd ethers er ~e ofte ef 

~hem aftd to afte~her er o~hers, whee ex~ress±y eeelared ie the ~raesfer ~e be 

8 jeint ten8ftey, or wheft gr8ft~ed er Hevisee ~e exee~ters e~ rftlSteeS as jefft~ 

~eeaftts. A jo~ft~ teeaftey ~ft ~erseftal ~rOrerEY May be ereaEee by a Wri~Eeft 

trefts€er, 4nSeftlffleftt, ef ftgfeeffleft~. 

*bt Prov~s~oes ef this eee~ieft de ftOt s~~ly Ee a je~ftt aeeetlft~ ift a 

fiftafteia± ~fte~i~tl~~eft ~f Pftr~ l *eefflmefte~ftg w~~h &eet~eft 5lee) ef 

Bivisieft 5 ef the Prebftte 6ede ar~lies ee seeh aeeeeft~. 

*et Prov~s~oftS ef this seeeieft ehftll ftet reser~et the ereft~ieft ef 

a jeifte e€ftftftey ~ft a beftk d€~e9~E a9 ~revidee fer ~H ehe BHRk Aee. 

Comment. The substance of former Section 683 is continued in 
Sections 745.110 ("joint tenancy" and "property" defined), 745.130 
(joint tenancy between spouses), 745.210 (manner of creation of joint 
tenancy), and 745.230 (joint bank accounts). 
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08373 

Civil Code § 683.1 (repealed) 

SEC. 2. Section 683.1 of the Civil Code is repealed. 

68~~l~ He eeft~~8e~ e~ e~~e~ B~~afigeffiefi~ ffl8ee B€~e~ tHe effee~i¥e 

daee sf ~ftf~ seetfefl be~weeft Bfty rerS6fl, ffrffi, or eer~erftefeft eH~B~ed 

ift ~He b~~fne~~ ef ~efi~fftg sBfefde~osf~ bexes, eftd t~e ~efi~e~ e~ ~eft~e~s 

ef ft se€efde~esi~ bex, sHall eEe8~e e join~ tefianey ift e~ e~He~ise eS~Bb

lis~ ewne~sHf~ in Bfty ef ~He eefttentS e€ s~eH safefde~esft bex. ~fiY s~eH 

eent~ae~ e~ etHe~ a~~afigeffieftt ~tir~oEtiftg se te de sha±l be te s~eH eXteftt 

¥eid aftd ef fie effeet. 

Comment. The substance of former Section 683.1 is continued in 
Section 745.220 (safe deposit rental). 

32687 

Civil Code § 684 (repealed) 

SEC. 3. Section 684 of the Civil Code is repealed. 

684~ A ~8E~fterSHi~ iftte~est is efte ewfted ey severB± ~e~sefts, ift 

~BrtftersHf~, fer ~B~tfte~SHf~ p~rpeses. 

Comment. The substance of former Section 684 is continued in 
Corporations Code Section 15025 (Uniform Partnership Act). 

32688 
Civil Code § 686 (amended) 

SEC. 4. Section 686 of the Civil Code is amended to read: 

686. Every interest created in favor of several persons in their 

own right is an interest in common, ~ftless except in one of the following 

situations: 

(a) The interest is acquired by t~em in partnership, for partner

ship purposes, e~ tiftless~ 

(b) The interest is declared in its creation to be a joint in

terest, as provided in seetieft six Htindred eftd eigHtY tH~ee, er ttftless 

Section 745.210 (manner ~ creation). 

i£l The interest is acquired as community property. 

Comment. Section 686 is amended to reflect the repeal of Section 
683. See Section 745.210 (manner of creation of joint tenancy). 
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31486 

Civil Code § 687 (repealed) 

SEC. 5. Section 687 of the Civil Code is repealed. 

68~. €emmtlHiey ~rs~erey is ~re~erey ee~tliree ey HtlseaHd eHe wi~e, 

or either, dttrfH~ ffiar~fBge, wheH fie~ ae~Hi~e6 69 tRe se~BfBte ~fere~ty 

e~ eieHer. 

Comment. The substance of former Section 687 is continued in Civil 
Code Sections 5107-5110 (The Family Law Act). 

32699 

Civil Code § 704 (repealed) 

SEC. 6. Section 704 of the Civil Code is repealed. 

~e4. Aii BHieee Beaees saviHgs eSHes sr seHer eSHes er sbiigeeieHs 

sf ehe BHieee SEeees, hswever eesigHeeee, Hew er Herea~eer isstlee, whieh 

B~e regis~ered fa ~he Hames ef ~~e ~ersefts 6S ee/ewHers fa the Blte~ft6tive, 

shaii, ti~SH ehe eeeefi sf e±eher e~ Ehe regiseeree esfswners, eeesme efte ssie 

eHe aeseittee ~rs~erEy sf ehe stlrviviHg eefswfter, tiRiess ehe Federal iews 

tiftder wftieh stieh eeftes er sefier seligaeieRs were isstlee sr Efie regtliaeisfts 

go¥erfting the issHaHee thereOf, mB~e ~HrS~Bftt to SHeft laws, ~~e~!6e e~fte~wfse. 

Aii Bnieed BEaees savings eeHes er eeher eeftds er eeligaeiefts e~ ehe 

Hft4eed 6€a~es, h6weveF desfgftB~e~, Rew 6f flereBfte~ iS9~ed, wk~eft are ~eg~s

eered ift Efie ftame ef efte ~erseH ~ayaeie eft eeaEh es S nSffiee stirv±ver, sfieii, 

tl~eft ehe eeeeh sf ehe regiseered e~ner, eeesme eHe ssie eHd ebseltiee ~rs~erey 

e~ Ehe stlrviviHg eeftefieiary Hamee eherein, Hniess Efte Feeerai iaws sneer 

whieh stteft eeReS er seher eeiigsEiens were ~ssHee er ehe regH±aeieas 

geverniag ehe issttsnee Ehereef, msee ~HrStleaE ee sHeh iaws, ~reviee 

e~herwfBe. 

~fi±s seeEien sfieii aeE ~e eeaserHee ee mesa Efiae ~rier Ee efie eHBeemene 

hereef ehe iBW sf ehis BeBEe wss scherwise Ehsft as hereift ~rev~eee. 

Comment. The substance of former Section 704 is continued in 
Article 4 (commencing with Section 745.410) (bonds or obligations of 
the United States) of Chapter 5. 

09030 

Civil Code §§ 745.110-745.430 (added) 

SEC. 7. Chapter 5 (commencing with Section 745.110) is added to 

Title 2 of Part 1 of Division 2 of the Civil Code to read: 

CHAPTER 5. JOINT TENANCY 
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Article 1. General Provisions 

§ 745.110. Definitions 

745.110. Unless the provision or context requires otherwise, the 

following definitions govern the construction of this chapter: 

(a) "Joint tenancy" is the mvnership of a joint interest in prop

erty by several persons in equal shares. 

(b) "Property" includes real and personal property and any inter

est therein. 

Comment. Subdivision (a) of Section 745.110 is intended for draft
ing convenience. It is keyed to the terminology of Section 682 (owner
ship of several persons). 

Subdivision (b) makes clear that a less than fee interest may be 
held in joint tenancy and that personal as well as real property may be 
held in joint tenancy. This continues existing law. See former Section 
683. 

08944 

§ 745.120. Scope of chapter 

745.120. This chapter is not intended as a comprehensive statement 

of the law of joint tenancy. This chapter provides specific rules that 

govern joint tenancy and does not supersede either the common law of 

j oint tenancy of this state (except to the extent provided by this 

chapter) or other statutory law governing joint tenancy. 

Comment. Section 745.120 makes clear the limited scope of this 
chapter. For other statutes governing joint tenancy, see, ~, Sec
tions 5110.510-5110.540 (community property with right of survivorship) 
and Probate Code Section 5100 (multiple party accounts). 

045/221 

§ 745.130. Joint tenancy between spouses 

745.130. Subject to Article 5 (commencing with Section 5110.510) 

of Title 8 of Part 5 of Division 4 (community property with right of 

survivorship), a husband and wife may hold property as joint tenants. 

Comment. Section 745.130 continues a portion of former Section 683 
to the effect that a joint tenancy may be created by transfer from 
husband and wife, when holding title as community property or otherwise, 
to themselves or to themselves and others or to one of them and to 
another or others, when expressly declared to be a joint tenancy. See 
Section 745.210 (manner of creation of joint tenancy). For special 
rules that govern community property in joint tenancy form, see Section 
5110.520 (community property in joint tenancy form). 
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31191 

§ 745.190. Transitional provisions 

745.190. (a) Subject to subdivision (b), this chapter applies to 

all property held in joint tenancy, whether the joint tenancy was created 

. before, on, or after the operative date of this act. 

(b) This chapter does not affect any of the following: 

(1) The validity of a joint tenancy validly created under the law 

in effect at the time of creation. 

(2) The validity of a severance validly made under the law in 

effect at the time of severance. 

(3) The rights of a surviving joint tenant of a decedent under the 

law in effect at the time of the decedent's death. 

Comment. Section 745.190 makes clear the legislative intent to 
make this chapter fully retroactive to the extent practical, consistent 
with the reasonable expectations of persons who may have relied upon the 
creation or termination of a joint tenancy under prior law. Retroactive 
application is supported by the importance of the state interest served 
by clarification and modernization of the law of joint tenancy, the 
generally procedural character of the changes in the law, and the lack 
of any vested right in a joint tenancy due to the severability of the 
tenure4 

100/875 

Article 2. Creation of Joint Tenancy 

§ 745.210. Manner of creation 

745.210. Except as otherwise provided by statute, a joint tenancy 

in property may be created only by an express declaration in a written 

instrument, including but not limited to any of the following: 

(a) A will or transfer of the property to two or more persons as 

joint tenants. A transfer may include the transferor as a joint tenant. 

(b) An agreement among the owners of the property. 

Comment. Section 745.210 continues the substance of a portion of 
former Section 683. It preserves the long-established California rule 
that j oint tenancy is not a preferred form of property tenure and may 
only be created by express written declaration. See,~, De"'ey v. 
Lambier, 7 Cal. 347 (1857). Absent an express declaration, ownership by 
several persons as tenants in common is presumed or, in the case of 
married persons, ownership as community property is presurned~ See 
Sections 686 (tenancy in common) and 5110 (community property). 

Section 745.210 also preserves the California rule that a "strawman" 
conveyance is not necessary for creation of a j oint tenancy. See,~, 

Blevins v. Palmer, 172 Cal. App.2d 324, 342 P.2d 356 (1959). Thus a 
j oint tenancy may be created by a direct transfer from a sole olt.mer to 
himself or herself and others, or by a direct transfer from tenants in 

-13-



common or joint tenants to themselves (or some of them), or to them
selves (or any of them) and others. 

For special rules governing creation of joint tenancies between 
husband and wife, see Section 5110.520 (community property in joint 
tenancy form). For special rules governing creation of joint tenancies 
in safe deposit boxes, see Section 745.220. For special rules governing 
creation of joint tenancies in financial institution accounts, see 
Probate Code Section 5100 (multiple party accounts) and Financial Code 
§§ 852 (joint bank accounts), 7602 and 11204 (joint savings and loan 
accounts). For special rules governing creation of joint tenancies in 
automobiles, see Vehicle Code Sections 4150.5 and 5600.5. 

31177 

§ 745.220. Safe deposit rental 

745.220. (a) A contract or other arrangement made between a 

person engaged in the business of renting safe-deposit boxes and the 

renter of a safe-deposit box does not create a joint tenancy in, or 

otherwise establish mmership of, any of the contents of the safe depo

sit box. Such a contract or other arrangement purporting to do so is to 

that extent void. 

(b) Nothing in this section is intended to limit creation of a 

joint tenancy in any of the contents of a safe deposit box by an instru

ment other than a contract or other arrangement described in this sec

tion, or to affect the obligation of the depositary to deliver a deposit 

upon the death of the depositor in the manner prescribed in the contract 

or other arrangement. 

Comment. Subdivision (a) of S~ction 745.220 continues the sub
stance of former Section 683.1. Subdivision (b) clarifies the scope of 
the section. See Section 1828 (delivery of joint deposit to survivor). 

32695 

§ 745.230. Joint bank accounts 

745.230. This article does not apply to creation of a joint ten

ancy in an account in a financial institution if another statute pro

vides for the manner of creation of such an account. 

Comment. Section 745.230 continues the substance of subdivision 
(b) and (c) of former Section 683. See Probate Code § 5100 (California 
Multiple-Party Accounts Law), Financial Code §§ 852 (joint bank accounts), 
762 and 11204 (joint savings and loan accounts). 
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67712 

Article 3. Termination of Joint Tenancy 

§ 745.310. Severance of joint tenancy 

745.310. (a) In addition to any act that terminates ownership of a 

joint interest in property, a joint tenant may sever the joint tenancy 

as to the joint tenant's interest by executing a written declaration of 

severance. Except as provided in subdivision (b), a severance by written 

declaration is effective at the time of execution of the written declara

tion. 

(b) In the case of joint tenancy of record in real property, a 

severance by written declaration or otherwise is not effective until it 

is recorded, unless it is executed by all joint tenants. 

Comment. Subdivision (a) of Section 745.310 codifies case law 
holdings that a "stra"",'man" conveyance is not necessary to sever a joint 
tenancy by unilateral act of a joint tenant. See,~, Riddle v. 
Harmon, 102 Cal. App.3d 524, 162 Cal. Rptr. 530 (1~80). The severance 
is effective only as between the severing joint tenant and the remaining 
joint tenants at the time of execution of the declaration of severance. 
In the case of a recorded real property joint tenancy, severance by 
written declaration or by other means must be recorded to be effective, 
unless all joint tenants have joined. Subdivision (b). For other 
means of severance of joint tenancy, see,~, Code Civ. Proc. § 872.210 
(partition of property owned by several persons concurrently). 

32460 

§ 745.320. Effect of survivorship 

745.320. A surviving joint tenant takes property held in joint 

tenancy by right of survivorship subject to all encumbrances on the 

interest of the decedent, including but not limited to the following: 

(a) A lien or other security interest, ",hether voluntary or invol

untary. The lien or other security interest burdens the property to an 

extent not exceeding the proportionate value of the interest of the 

decedent. The lien or other security interest is subject to the homestead 

exemption if it wonld have been subject to a homestead exemption at the 

time of the decedent's death under Article 4 (commencing with Section 

704.710) of Chapter 4 of Division 2 of Title 9 of Part 2 of the Code of 

Civil Procedure. 

(b) A life estate, leasehold, or other estate or interest. The 

rights of the parties during the period of the estate or interest are 

governed, to the extent applicable, by the Legal Estates Principal and 

Income Law, Chapter 2.6 (commencing with Section 731). 
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Comment. Subdivision (a) of Section 745.320 overrules the case law 
principle that an interest in joint tenancy property passes by survivor
ship free of liens and other security interests. See,~, Hamel v. 
Gootkin, 202 Cal. App.2d 27, 20 Cal. Rptr. 372 (1962) (deed of trust); 
People v. Nogarr, [64 Cal. App.2d 591, 330 P.2d 858 (1958) (mortgage); 
Ziegler v. Bonnell, 52 Cal. App.2d 217,126 P.2d 118 (1942) (judgment 
lien). The surviving joint tenant is not entitled to exoneration of the 
lien or other security interest out of estate assets. Estate of Dolley, 
265 Cal. App.2d 63, 71 Cal. Rptr. 56 (1968). 

Subdivision (b) overrules the case law principle that the rever
sionary interest or remainder following a life estate or leasehold 
executed by the decedent passes by survivorship free of the life estate 
or leasehold. Hammond v. HcArthur, 30 Cal.2d 5[2, [83 P.2d [ ([947) 
(life estate); Tenhet v. Boswell, 18 Cal.3d 150, 554 P.2d 330, [33 Cal. 
Rptr. [0 (1976) (leasehold). 

32696 

Article 4. Bonds and Obligations of the United States 

§ 745.410. Application of article 

745.4[0. (a) This article applies to all United States savings 

bonds and other bonds or obligations of the United States, however 

designated, now or hereafter issued. 

(b) This article does not apply to the extent the Federal laws 

under which the bonds or obligations were issued, or the regulations 

made pursuant to such laws governing the issuance of the bonds or obli

gations, provide otherwise. 

Comment. Article 4 (commencing with Section 745.410) continues the 
substance of former Section 704. The enactment of this article, and of 
former Section 704 (the substance of which this article continues), does 
not constitute a change in, but is declaratory of, the existing law. 

3[494 

§ 745.420. Co-ownership registration 

745.420. A bond or obligation of the United States that is regis

tered in the names of two persons as co-owners in the alternative becomes, 

upon the death of either of the registered co-owners, the sole and 

absolute property of the surviving co-owner. 

Comment. See Comment to Section 745.410. 
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31496 

§ 745.430. Payable on death registration 

745.430. A bond or obligation of the United States that is regis

tered in the name of one person payable on death to a named survivor 

becomes, upon the death of the registered owner, the sole and absolute 

property of the surviving beneficiary named in the registration. 

Comment. See Comment to Section 745.410. 

15787 

Civil Code § 4800.1 (repealed) 

SEC. 8. Section 4800.1 of the Civil Code is repealed. 

48ee~±~ Fer ~ke ~tlr~e8e ef di¥isieft ef ~re~er~y H~eft disse±HeieH 

ef md~ria~e er ±e~ft± se~sra~iefi, ~re~er~y ae~tlired by eke ~ar~ies 

dHriHg fflftrrisge ift jeifte eeHsney ferm is presHffied ee be eeffimtlfii~y pre

~er~y. ~bis ~resHm~~ieH is a ~restlm~eiefi affee~ifig eke bHrdefi ef 

~reef and msy be ~ebH~~ed by eieker ef eke fe±±ewing+ 

tat A e±eftr sedeemeH~ in eke deed er e~ber deeHmen~Hry e¥idenee 

ef ei~le by wbieh eke ~re~er~y is ae~Hired ebHe eke ~re~erey is se~sra~e 

~re~er~y dfid ne~ eemmtlfii~y ~re~er~y~ 

tbt Preef ekHe ~ke ~sr~ies kd¥e made s wrie~efi sg~eemefi~ ~bs~ 

ebe ~reper~y is se~s~s~e p~epe~ey~ 

Comment. The substance of former Section 4800.1 is continued in 
Section 5110.520 (community property in joint tenancy form). 

31492 

Civil Code §§ 5110.510-5110.590 (added) 

SEC. 9. Article 5 (commencing with Section 5110.510) is added to 

Title 8 of Part 5 of Division 4 of the Civil Code, to read: 

Article 5. Communi ty Property Wi th Right of Survivorship 

5110.510. "Community property with right of survivorship" defined 

5110.510. Notwithstanding any other statute, community property 

may be held by married persons subject to a right of survivorship between 

the married persons. The property shall be known as "community property 

with right of survivorship II and is created in the manner and has the 

legal incidents prescribed in this article, subject to a contrary 

written agreement by the married persons. 
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Comment. Section 5110.510 is new. It authorizes a variant form of 
community property tenure t~ accommodate the common situation of joint 
tenancy title taken by the spouses in property acquired with community 
funds. ComIaunity property with right of survivorship retains all the 
characteristics of community property except that it is not subject to 
testmentary disposition. See Section 5110.540 (legal incidents of 
comIaunity property with right of survivorship). This overrules the case 
law that community property in joint tenancy form must be either commu
nity property or joint tenancy and cannot have Some of the attributes of 
each. See,~, Siberell v. Siberell, 214 Cal. 767, 7 P.2d 1003 (1932). 
It should be noted that the parties may vary the provisions of this 
article by written agreement. 

15342 

§ 5110.520. Community property in joint tenancy form 

5110.520. (a) Property held by married persons during marriage in 

joint tenancy form is presumed to be community property with right of 

survivorship. 

(b) The presumption established by this section is a presumption 

affecting the burden of proof and may be rebutted by the following: 

(1) A clear statement in the deed or 'other documentary evidence of 

title by which the property is acquired that the property is separate 

property and not community property. 

(2) Proof that the married persons have made a written agreement 

that the property is separate property. 

(c) The presumption established by this section may not be rebutted 

by tracing the contributions to the acquisition of the property to a 

separate property source. Nothing in this subdivision limits the right 

of a party to reimbursement for separate property contributions pursuant 

to Section 4800.2. 

Co~ment. Section 5110.520 overrules the presumption of former 
Section 683 that community property held in joint tenancy form is joint 
tenancy. Instead, property taken in joint tenancy form during marriage 
is presumed to be community property with right of survivorship. Section 
5110.520 is consistent with former Section 4800.1 (for purposes of 
division, property acquired in jOint tenancy form during marriage pre
sumed to be community property). The presumption of Section 5110.520 
may be overcome by contrary evidence of the express intention of the 
parties in the form of a written statement, in the deed or otherwise, 
negating the community character and affirming the separate character of 
the property, or simply affirming the community character without a 
survivorship right. Subdivision (b); Section 5110.510. This will help 
ensure that any transmutation of community property to separate property 
by the spouses is in fact intentional. The parties may also sever the 
survivorship right during marriage. Section 5110.540(b). Ownership of 
property presumed to be community pursuant to this section is qualified 
by a reimbursement right at dissolution for separate property contribu-
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tions to its acquisition. Section 4800.2. 
(legal incidents of community property with 

See also 
right of 

Sec tion 511 0.540 
survivorship) . 

24839 

§ 5110.530. Community property subject to declaration of survivorship 

5110.530. Community property held by married persons other than in 

joint tenancy form but subject to an express declaration in a written 

instrument of a right of survivorship between the married persons is 

community property with right of survivorship. 

Comment. Section 5110.530 is new. It is consistent with the law 
of other community property jurisdictions that permit tenure of commu
nity property with right of survivorship by agreement or by conveyance. 
See, ~, Nev. Rev. Stat. § 111.064(2) (1981) (Nevada conveyance of 
community property with right of survivorship). 

31493 

§ 5110.540. Legal incidents of community property with right of sur
vivorship 

5110.540. Community property with right of survivorship has the 

following legal incidents: 

(a) Except as otherwise provided in subdivision (b), the property 

is community property for all purposes including but not limited to 

management and control, liability for debts, taxation, and division. 

(b) The property is not subject to testamentary disposition but 

passes to the surviving spouse in the same manner and with the same 

effect as community property that passes to the surviving spouse by 

intestate succession. The right of survivorship may be terminated, in 

the case of property held by the married persons in joint tenancy form, 

by severance in the manner prescribed by law for severance of joint 

tenancy, and in the case of property held by the married persons other 

than in joint tenancy form, by an express declaration in a written 

instrument executed by either spouse. Severance or other termination of 

the right of survivorship does not othen,ise affect the community character 

of the property or the interests of the married persons in the property. 

Comment. Section 5110.540 makes clear that community property with 
right of survivorship has the attributes its title implies--it is commu
nity property that passes to the surviving spouse by intestate succes
sion and not by will. This reverSes case la" that treated community 
property in joint tenancy form as either community property or joint 
tenancy, depending upon the intent of the parties. See,~, discussion 
in Sterling, Joint Tenancy and Community Property in California, 14 Pac. 
L.J. 927 (1983). Separate property contributions to the acquisition of 
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the property may be reimbursed at dissolution pursuant to Section 4800.2. 
Othen,ise, the property is communi ty for all purposes and receives 
community property treatment at death t including tax and creditor treatment 
and passage without probate (unless probate is elected by the surviving 
spouse). Prob. Code § 202. 

31491 

§ 5110.550. Joint bank accounts 

5110.550. This article does not apply to a joint account in a 

financial institution 1£ Part 1 (commencing with Section 5100) of Division 

5 of the Probate Code applies to the account. 

Comment. Section 5110.550 makes clear that the Probate Code 
provisions governing joint accounts prevail over this chapter. See 
Frob. Code § 5305 (presumption that sums on deposit are cOlmnunity 
property). 

24840 

§ 5110.590. Transitional provisions 

5110.590 (a) As used in this section, "operative date" means 

January 1, 1985. 

(b) Subject to subdivisions (c) and (d), this article applies to 

all property acquired by married persons before, on, or after the operative 

date. 

(c) This article does not apply to property acquired by married 

persons before the operative date until one year after the operative 

date, regardless whether payments on or additions to the property are 

made after the operative date. During this period the property is 

governed by the law applicable before the operative date, and to this 

extent the law applicable before the operative date is preserved. 

(d) This article does not apply to any transaction involving the 

property that occurred before the operative date, including but not 

limited to inter vivos or testamentary disposition of the property by a 

married person and division of the property at dissolution of marriage. 

Such a transaction is governed by the law applicable before the operative 

date. 

Comment. Section 5110.590 makes clear the legislative intent to 
make this article fully retroactive to the extent practical, consistent 
with protection of the security of transactions involving the spouses or 
third person that occurred before the operative date. Retroactive appli
cation is supported by the importance of the state interest served by 
clarification and modernization of the law of jOint tenancy and cornmu-
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nity property, the generally procedural character of the changes in the 
law, and the lack of a vested right in jOint tenancy property due to the 
severability of the tenure. In addition, Section 5110.590 provides a 
one-year grace period after the operative date during which persons who 
acquired property before the operative date may make any necessary title 
changes or agreements or other arrangements concerning the property. 

30693 

Health & Safety Code § 8627 (amended) 

SEC. 10. Section 8627 of the Health and Safety Code is amended to 

read: 

8627. Cemetery property held in joint tenancy is exempt from the 

provisions of the Probate Code ef 6ivi± Pfeeedtl~e relating to proceedings 

for establishing the fact of death of a person whose death affects title 

to feft± or an interest in property. 

Comment. Section 8627 is amended to correct an obsolete reference. 
See Probate Code §§ 1170-1175 (establishment of fact of death). 
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