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9/8/83 

! Memorandum 83-74 

Subject: Study D-302 - Creditors' Remedies 

Some additional questions have arisen concerning provisions in the 

Attachment Law and the Enforcement of Judgments Law. If approved by the 

Commission, the amendments proposed by the staff and attached to this 

memorandum as Exhibit 1 will be included in a bill for the 1984 legisla­

tive session. (Additional amendments are proposed in Memorandums 83-53 

and 83-69.) 

Code Civ. Proc. § 485.610. Claim of exemption after ex parte attachment 

The staff proposes to make a technical change in this section to 

nullify an erroneous interpretation of the Attachment Law that appears 

in the official form for the Notice of Attachment (AT-165). The form 

informs the defendant that exemptions for real property must be claimed 

within 10 days after notice is served (15 days if service is by mail). 

While Section 487.030 clearly provides that an exemption for real property 

may be claimed at any time before judgment, the Judicial Council finds 

an ambiguity in Section 485.610 and we have received a letter suggesting 

legislative clarification. (Letter from Pam Hulse to Stan G. Ulrich 

(August 15, 1983).) 

Code Civ. Proc. §§ 488.080, 488.455-488.465, 699.080, 700.140-700.167. 
Deposit account and safe deposit box levies 

The Attachment Law and Enforcement of Judgments Law continue in 

modified form a provision requiring a creditor to fnrnish an undertaking 

protecting the bank as a prerequisite to levying on an account or safe 

deposit box where a person other than the defendant or judgment debtor 

is a joint account holder or box holder. While the Enforcement of 

Judgments Law eliminated the need to furnish this undertaking if the 

joint account holder is the spouse of the judgment debtor (Section 

700.165) or where the account stands in a fictitious business name 

(Section 700.167), the cumbersome procedure still applies in other cases 

after judgment and all joint account cases under attachment. 

The predecessor statute (Code Civ. Proc. § 682a) was enacted in 

1941 to protect the banks against claims of nondebtor joint account 

holders. It results in an extra cost to creditors which may be passed 

on to debtors. It may result in delay if the bank refuses to honor the 

levy where the writ of attachment or execution is not accompanied by the 

undertaking. Uncertainty results since the bank is required to give 
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notice to the joint account holder Who may then object to the sufficiency 

of the undertaking. The right to object to the undertaking means that 

in every case there is at least a IS-day delay from the time the bank 

sends notice until the bank is required to pay over. As amended by AB 

99 (1983 Cal. Stats. ch. 155, operative July I, 1983), the bank is not 

required to pay over to the levying officer until the levying officer 

gives notice to the bank. Hence, two services may be required--the 

initial levy and then the second notice. Levying officers are uncertain 

how to handle this situation and have expressed their concern. Levying 

officers in some counties are giving a letter to judgment creditors 

informing them of the need to tell the levying officer When to tell the 

bank to pay the levying officer so the creditor can be paid. In this 

situation the creditor must find out from the bank When notice was given 

the joint account holder and must know Whether an objection to the 

undertaking was made within 15 days thereafter; only then can the creditor 

inform the levying officer to give notice to the bank. 

The staff proposes to eliminate the undertaking requirement in its 

entirety. The financial institutions are protected from liability for 

complying with the levy. The nondebtor joint account holder or joint 

safe deposit box holder can resort to the normal third-party claim 

remedies like any other person Who holds an interest in property levied 

upon to satisfy the debt of another. 

Code Civ. Proc. §§ 491.410-491.460. Attachment lien in pending action 

Professor Lloyd Tevis has identified a problem with the relation 

between the procedure for obtaining a right to attach order and for 

obtaining a lien in a pending action. (See Exhibit 2.) This lien 

procedure is new to the Attachment Law and was patterned after the 

procedure in the Enforcement of Judgments Law. Section 491.410 permits 

the plaintiff to file a notice of lien in an action of the defendant and 

thereby tie up any rights to money or property the defendant may gain by 

the action. This procedure does not provide for an "attachment lien" as 

such. Consequently, there is doubt concerning how the plaintiff can 

comply with the requirements for obtaining a right to attach order in a 

case where other property is not sought to be attached. See Section 

484.020(e) (application for right to attach order and writ of attachment 

to include description of property to be attached). Since the defendant's 

rights in a pending action are not subject to attachment (see Section 

487.010) in a strict sense, it would appear to be inappropriate to apply 
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for a right to attach order and writ of attachment and describe such 

property. And if such property is not described, the application would 

be incomplete, although Section 484.090 does contemplate the issuance of 

a right to attach order without a writ of attachment if all the property 

sought to be attached has been shown to be exempt. If the hearing 

procedure is not available for determining the propriety of obtaining a 

lien in a pending action, it is possible that exempt property may be 

subject to a lien without a prior hearing or a showing of extraordinary 

circumstances. For example, if the money sought by the defendant in the 

action subject to the lien represents earnings or is otherwise necessary 

for the support of the defendant and the defendant's family. This may 

not be a significant problem since the defendant does not have the money 

or property that is the subject of the action and the defendant may seek 

court approval of a settlement (Section 491.440). Once the action is 

concluded, the court may order the property to be applied to the satisfac­

tion of the lien or held until it can be levied upon under a writ of 

attachment. 

In view of these technical and theoretical difficulties with this 

aspect of attachment, the staff proposes to revise the lien procedure 

and make other conforming changes as necessary. A draft will be presented 

at the next meeting. 

Code Civ. Proc. §§ 693.010-693.060. Statutory forms 

The Enforcement of Judgments Law was enacted with a six-month 

delayed operative date. It was not known whether the Judicial Council 

would have the time to prepare the needed forms before the new law 

became operative; consequently, a set of basic forms was enacted as 

Sections 693.010-693.060 in order to permit operation of the statute if 

Judicial Council forms were not available on time. As it turned out, 

the statutory forms have not been needed and have been superseded by the 

Judicial Council forms. There is no longer any reason to preserve the 

statutory forms. They will only cause confusion if they continue to be 

reprinted in the code and will become inconsistent with the statute as 

it is amended. Accordingly, the forms should be repealed. If this is 

done, a conforming change is needed in Section 681.030. 

Code Civ. Proc. § 697.390. Effect of transfer or encumbrance of interest 
subject to judgment lien on real property 

We have received word that Section 697.390 is subject to a serious 

misinterpretation. Section 697.390 provides that a judgment lien on 
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real property continues after transfer or encumbrance of the property 

unless it is first satisfied. Apparently an attorney with a judgment 

lien subordinate to a deed of trust is claiming that his lien remains on 

the property after a trustee's sale of the property after default. 

Section 697.390 was not intended to have any such effect on the rules 

governing foreclosed junior lienholders. In order to avoid any confusion 

on this point in the future, the staff proposes to revise Section 697.390 

to make clear that it applies only where the judgment lien is not satis­

fied or extinguished. 

Code Civ. Proc. § 704.740. Application of general execution exemption 
procedure 

The clarifying amendment of this section, like that proposed for 

Section 485.610, is needed to achieve a revision of an official form, in 

this case the Notice of Levy (EJ-150). This form is misleading in that 

it informs the judgment debtor that an exemption must be claimed within 

10 days (15 days if notice is mailed). This requirement does not apply 

to homestead exemptions. 

Code Civ. Proc. § 704.995. Effect of death of homestead owner 

Section 704.995 would be a new provision added to the declared 

homestead provisions to provide some continuation of the homestead 

protection against creditors after the death of a homestead owner. As 

noted in the Comment to the draft section, this provision is needed to 

avoid an overbroad dictum in Estate of Grigsby, 134 Cal. App.3d 611, 184 

Cal. Rptr. 886 (1982). In Grigsby the court rejected the argument that 

a homestead declaration restricted the wife's right to convey her interest 

in the home. As to the surviving spouse who is an owner, the proposed 

section is clarifying. As to a nonowning spouse and resident family 

members, the proposed section bridges the gap in protection from liens 

of creditors of the decedent. Otherwise the surviving children, for 

example, who live in the family home and take it upon the death of their 

parents would probably not be protected from liens that were on the home 

right before their parents' deaths. Cf. Prob. Code § 663(a) (probate 

homestead liable for claims secured by liens at the time of decedent's 

death but exempt to extent of homestead exemption). 
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Code Civ. Proc. § 706.101. Manner of service of earnings withholding order 
§ 706.108. Issuance and service of earnings withholding 

order by registered process server 

The staff proposes the addition of Section 706.108 to permit issuance 

of earnings withholding orders by registered process servers. Under 

existing procedure the judgment creditor must have a writ of execution 

and then apply to the levying officer for an earnings withholding order. 

This involves some unnecessary delay in the enforcement process and 

unnecessary paperwork by levying officers. Completion of the earnings 

withholding order form is a clerical function and is based on information 

in the writ of execution and the instructions of the judgment creditor. 

Accordingly, it is not essential that the order be issued by the levying 

officer. 

The proposed amendment to Section 706.101 is a conforming change. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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Memo 83-74 Study D-302 

EXHIBIT 1 

STAFF DRAFT 

Revisions of Creditors' Remedies Legislation 

38202 

Code of Civil Procedure § 485.610 (technical amendment). Claim of exemption 

SEC. Section 485.610 of the Code of Civil Procedure is amended 

to read: 

485.610. (a) The defendant may claim an exemption as to real or 

personal property levied upon pursuant to a writ of attachment issued 

under this chapter by following the procedure set forth in Article 2 

(commencing with Section 703.510) of Chapter 4 of Division 2 of Title 9, 

except that the defendant shall claim the exemption as to personal 

property not later than 30 days after the levying officer serves the 

defendant with the notice of attachment describing such property and may 

claim an exemption for real property within the time provided in Section 

487.030. For this purpose, references in Article 2 (commencing with 

Section 703.510) of Chapter 4 of Division 2 of Title 9 to the "judgment 

debtor" shall be deemed references to the defendant, and references to 

the "judgment creditor" shall be deemed references to the plaintiff. 

(b) The defendant may claim the exemption provided by subdivision 

(b) of Section 487.020 within the time provided by subdivision (a) of 

this section either (1) by following the procedure set forth in Article 

2 (commencing with Section 703.510) of Chapter 4 of Division 2 of Title 

9 or (2) by following the procedure set forth in subdivision (c) of 

Section 482.100 except that the requirement of showing changed circum­

stances under subdivision (a) of Section 482.100 does not apply. 

Comment. Subdivision (a) of Sectiou 485.610 is amended to make 
completely clear that the time for filing an exemption claim provided in 
the general exemption procedures (Section 703.520) are supplanted by 
special limits applicable here. This amendment makes no substantive 
change. 
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Code of Civil Procedure § 488.080 (technical amendment). Attachment by 
registered process server 

SEC. Section 488.080 of the Code of Civil Procedure is amended 

to read: 
488.080. (a) A registered process server may levy' under a \!"Tit of 

attachment on UL(' following typC'5 of property: 
(1) Real proper!,', pursuant to SccUon 488.315. 
(2) Growing CfOPS, timber to be cuL or oliner:-tls or the like 

(including oil and gas'l to be extracted or BTcounts rccei\':lblc 
resulting from the ,ale thereof at the wellhe"d or mine head. 
pursuant to Section 483.:325. 

(3) PeTsonal property in the custody of a levying officer, pursU,lltt 
to Section 488 .. 355. 

(4) Equipment of a going businc>s. pursuant to Section 483.37,5. 
(5) ~fotor vehicles, vessels, rnobile1lOrnes, or comlnercia! CO..lChC5 

used as equipnlent of a going business, pursuant to Section 4.S8.JS,i.. 
(6) Farm producb Dr l!l\'entory vI a gC"::llg husinc3s, pursuant to 

Sec lion 488.40·5_ 
(7) Personal pro[.;.erty used as a d\\-elHng, pursuant to subdivislur! 

(a) of Section 700.030. 
(8) Deposit accol'ni>. pursuont to Section 4SS.433 e" 488...46§ ... 
(9} Property in a s~ .. fe-deposit box. pl"ir~LJ~-'_nt 10 Section 4&8.4fJ[t 

e" 488 ... 46§ ... 
(IU) Ac('ounts receh-able or gen;:ra! i.:ltJ.ngiUe~, pl1r:su~!l1t to 

Section 433.470. 
(11) Final money jtldgnlcnts, persllant. to Section 4,g.SASO. 
(l2) Int0re::::t of a d,,::'fenci.-lnt in pe-rs!)nal property i~1 t.hL~ C'~t~ltt' of 

a decerlent, purswml to Set,tioa 4:>1,135. 
(b) Before lc\-ying Ul1nef ~be hTit of ~.:ttL:l(.'hmeJlt, the [e::ristt-'H:cl 

process server shall dep05it a cop~' of the \\Tlt with the levyiu::; officer 
and pay th(' fee prm';dcd by Section 26721 of the CO\'C'wmc;ll Cc,de. 

(c) If a registered process serve. levies on property pursuant to 
subdivision (a). the registered process ,,,rver shall do .. "'''' both 
of the following: 

(1) Comply with the applicab!elevy, p",\ing. and cervice 
provisions of Article 2 (('om~Ylencing with Section 450 .. '3(0). 

~~~ B~"'~~ ftfty ~ftde~~ .. ~~ft~ ~~~ree ey Bee~~ft 488T46~T 
f3-t (2) Request any tnird P'-='fSO[1 served tu gi\--e a g;-nnishee's 

memorandunl to the le\-ying officer in comp;.lanC'~ - '-':ilb Sf:r:t; ::.::~ . 

4&3.610. 
(d) \Vit.hill fiv(: days after ]e\"y enckr this section, all of th ... 

folio\ving !;}ull be fil~~d \ .... ith th~ lcvying oUker: 
(1) The v:rit of att~lc!llnent. 
(2) An f!friclavit of the registered process server st;'_~ing th(~ 

nlunner of levy perfonn(;d_ 
(3) Proof of service of tbe COP" of the writ and nol:ce of 

attachm.ent on other persons as required by Article 2 (cornrnel1('ing 
with Section 488.3'.)0;. 

(4) Instructions in writing, as r~qujred by the provisions of Seetioll 
488.030. 

(e) If the fee pro\'id"d by Section 26721 of thp Government C~de 
has b{'en paid. the levying officer shaH perform all other duties under 
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the wril as if the levying officer had levied under the writ anci shall 
return the writ to the court. The levYing officer is not hah;e for 
actions taken in confornw'"lc(' \vith the pro\-'ision~ of this title in 
reliance on information provided to the levying officer under 
subdivision {dl except to the extent that the levying officer nGs 
actual knowledge that the information is incorrect. Nothing in this 
subdivision limits anv li"bility the plaintiff or registerc·d -process 
server fila,,., have if the levvi!H>: officer acts on the basi~ of incorrect 
information provided uns~>r subdivisioll (d). 

(f) The fee for services of a registered process server under thi' 
section may, in the court's discretion, be allowed as a recoverable 
cost- If allowed, the amount of the fee to be allowed is governed by 
Section 1032.8. 

Comment. Subdivisions (a) and (c) of Section 488.080 are amended to 
reflect the repeal of Section 488.465. 

Code of Civil Procedure § 488.455 (technical amendment). Attachment of 
deposit accounts 

SEC. Section 488.45.5 of the Code of Civil Procedure is 
amended to read: 

48g.433. (a) To attach ;1 d~posit account, th0 IC\Ting cfficer shall 
I pcr~cmfl.lly serve a copy of the "\'fit of attachment and :J. notice of 

attachment on the fin3ncial institution \vith \vhich the d~.:posit 
'account is rnaintained. The att8.Cblnent Hen reacb.e-s only amollllts in 
-"the deposit ac;:.'ount at the lime of service on tile financial institutlon 
(including any item in lh8 depo)it account that is in the process of 
being collected unless the itcnl is returned unpaid to the financial 
institution) . 

(b) At the time of lev)' or promptly thereafter, the levying officer 
shall serve a copy of the writ of "ttachm~nt and a notice of 
attachment on any third person in whose name the deposit acconnt 
stund,:;. 

(c) S .... .tee~ -te BeeHe .. 48&;-46;';- .......... ~ During the time the attachment 
lien is' in effect, the fin,lrlcial institution shaH not honor a checf~ Of 

other order for the pa~'Inel1t of Inane), dra''''11 against, and shaH Hot 
pay a withdrawal from, the depo,;! account that would reduce the 
deposit account to an Zlinount less th'-1.n the 3!nount attached. Fa!' the 
purposes of this SUbCllVisic!I1, in determining U:e amount of the 
deposit account, the Ln:1.~1ci:J.l ill.~titution slui1 nct include the anlOuiit 
of itf-rrlS deposited to the credit of the deposit account that arc in the 
process of being collected. 

(d) DuriEg the time t!,e attachment lien is in effect, the financial 
institution is not habk' to an}' person for anr of the foHov. ing: 

(1) Performance uf the duties of a garni'hee under tbe 
attachment. 

(2j :-ionpaym('nt of a check or other order for th" payment of 
money dra\vn or presented again~t thE: deposit account \vhere the 
nonpaYlnenl is pursuant to the re{Juirenlents of subdi,,'ision (c). 

(3) Hefusal to pay a with"r"",,,] from the deposit account where 
the refu~,al is pursuant to the rcqllirclnents of subdivio:::ion (c). 

(e) When the amount attached pursuant to this spction is paid to 
the levying officer, the attachment lien on the attached deposit 
:iccount terminates. 
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:: f! For the purpo,e, of this section &fttt tiee~!:eft 48Ih·4~. neither of 
the following is a th:rd p('rsoll in \vhose nJ.me the deposit account 
st:Jr;ds: 

C\ 'I A person \-~,'ho is only a pcr::ion named as the beneficiary of a 
Totten trust account. 

).2) A person \\'ho is only i.l payee ch:·, ... ignated in a pily-on-dcath 
provision in an account PUfSll,1nt tu St'CtiOll 852.5, 7604.5, 11203.5, 
141131..5, or 18318.5 of the Financial Code or other simi.lar provision, 

Comment. Subdivisions (c) and (f) of Section 488.455 are amended to 
reflect the repeal of Section 488.465. 

Code of Civil Procedure § 488.460 (technical amendment). Attachment of 
safe-deposit boxes 

SEC. Section 488.460 of the Code of Civil Procedure is amended to 

read: 
488.460, (a) To attach property in a safe·deposit box, the levying 

officer shall personally serve a copy of the writ of attachment and a 
notice of attachment on the financial institution with which the 
safe~deposit box is DlailltpJned, 

(b) At the time of levy or promptly thereafter, the levying officer 
shall serve a copy of the writ of attachment and a notice of 
[\tt~chment on any third person in whose name the safe-dpposit bo, 
stands. 

(c) Sttl>jee~ <te See~!:_ 488.,.4~. <i .. "ift!'; During the time tne att"~·bm'!nl 
lien is in effect, the finmC'ial institution- sr)J.llnotpern~it tr,e rcrnOV2 
of ony of the contents of the safe·depoSlt box except pursuant to the 
attachment. 

(d) The levying officer may first give the person in whose name 
the safe-deposit box stLUlds an opportunity to opeg the s,tfe-deposit 
bex to permit the removal pursuant to the attachrncr,t of the 
attached property, The finf1Jlclal institution may refuse to permit the 
forcible opening of the safe·deposit box to permit the removal of the 
attached property unless the plaintiff pays in ad\'~nce the cost 01 
forcibly opening the safa-depo~it box ~nc..l of repairing any damage 
caused thereby, 

(e) Dming the time the attachment lien is in effect, the financial 
instituhon is not liable to all)' person for any of the following: 

(1) P",fOrm'lIlCe of the duties of a garnishee under the 
attachment. 

(2) Refusal to permit access to the safe-d~posit box by the perSOJ 
in whose nrune it stands. 
, (3} Removal of any cf the conlents of the safe·deposit box 
pursl1:.h"1t to the a~tachment. 

Comment. Subdivision (cl of Section 488.460'is amended to reflect 
the repeal of Section 488.465. 

-4-



I 
en 
I 

(") 

It t.. tll ~ tt:.l ... ·tt-f·:t:.t. ' t fftlctt-t i· ~ * f ~ to .', ~ l: itt t . '. . t . ,: ! t 1: . . ;H f ~ I'~ j; fit rt·; ~ ~ g 

il! I JI' ~~t.lff I. ~f f[·lf{ ~ ~ tfll ft.' tf h fllt··~1 Ll:.1[ltJHFt'J! ~I ilt~l;1 ~!11 ~ I~I~ 
• t.1; t ;-11; .. F E.... ~Jf. l. Ir ... .:~ " I "t,.. ."...,h,,· JO .' .0- rn 

( ~ I!:J+ t .... £ ~Ff1_ __ tl ~" 

ft~fl·$I-iTt ftt~ If rlt,tl~ t[fliltftflfilIJr.f·ilftN lt~I[li 
, t h fl· [ ~ fl tr t~ fitft.f I t.·£ f!. !t.[b ~itt ilL ""tU to ~ 

~ f f ( t lit t t II 11 {'I t [1 
lil f

,. tft~l t t[lll 111 ft.{ 
f 

tl. ff~ltf~flll :tlft 
~ ~ ~ r t r .!: ~ ~ [ I t, I J. f f t t * . tl iJ i tr t f q t ~ t. - ~"" ti ~ 

" "' ..... '" "'''" .... '" '" (Jl '" 

'" 0 

" "'" '" "',... " " ... '" " " ... 
"" '" "" 



~ ]'_1 t1 il .... ~· ........ "Of ICl1l§.~ ~18gIH3!!~t ~ 
[JUJ.M:s:'-t ~ W ftt~@Rr 

......,. ~ ~ -.-t"-rfltinJ. ~ u.a ~ Fir? il73£i ... 911~~L . <t ~ 
'""t't+;)~ tilHLiiE-LIt :Jl.till!lt" ;" ~ fHHI ~k_·~ ~ wiLd ~N_t~ 
", Aoe AC~ ~,_~ 'CC .'- .... "l.o 
oee"dL3~~ jq;" !')'~ 

Comment. The requirement of providing an 'undertaking as a prerequisite 
for attachment of a deposit account or safe-deposit box not exclusively in 
the name of the defendant provided in Section 488.465 is repealed. See 
Sections 488.455(d), 488.460(c) (nonliability of financial institution for 
complying with levy). The nondefendant holder of the deposit account or 
safe-deposit box may assert rights by way of a third-party claim. See 
Section 488.110. 

045/075 

Code of Civil Procedure § 681.030 (technical amendment). Rules for 
practice and procedure; forms 

SEC. Section 681.030 of the Code of Civil Procedure is amended 

to read: 

681.030. (a) The Judicial Council may provide by rule for the 

practice and procedure in proceedings under this title. 

(b) The Judicial Council may prescribe the form of the applications, 

notices, orders, writs, and other papers under this title. A form pres­

cribed by the Judicial Council under this section is deemed to comply 

with this title ftft~ ftepe~fte&e8 ftfty fte~~e8~ft~fft~ ~&~ ~P8¥f~e& ~ft 

~hf8 ~f~~e. The Judicial Council may prescribe forms in languages other 

than English. 

(c) The Judicial Council shall prepare a form containing both of 

the following: 

(1) A list of each of the federal and this state's exemptions from 

enforcement of a money judgment against a natural person. 

(2) A citation to the relevant statute of the United States or this 

state which creates each of the exemptions. 

Comment. Section 681.030 is amended to reflect the repeal of the 
statutory forms formerly provided in this title. 
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045/076 

Code of Civil Procedure §§ 693.010-693.060 (repealed). Forms 

SEC. Chapter 19 (commencing with Section 693.010) of Division 

1 of Title 9 of Part 2 of the Code of Civil Procedure is repealed. 

Comment. The statutory forms provided by former Sections 693.010-
693.060 are repealed because the Judicial Council has issued superseding 
forms. 

90854 

Code of Civil Procedure § 697.390 (technical amendment). Effect of transfer 
or encumbrance of interest subject to judgment lien 

SEC. Section 697.390 of the Code of Civil Procedure is amended 

to read: 

697.390. If an interest in real property that is subject to a 

judgment lien is transferred or encumbered without satisfying ~ extin­

guishing the judgment lien: 

(a) The interest transferred or encumbered remains subject to a 

judgment lien created pursuant to Section 697.310 in the same amount as 

if the interest had not been transferred or encumbered. 

(b) The interest transferred or encumbered remains subject to a 

judgment lien created pursuant to Section 697.320 in the amount of the 

lien at the time of transfer or encumbrance plus interest thereafter 

accruing on such amount. 

Comment. Section 697.390 is amended to make clear that this section 
does not continue judgment liens that are otherwise extinguished. See, 
~, Section 701.630 (extinction of junior liens upon execution sale); 
Carpentier v. Brenham, 40 Cal. 221, 235 (1870) (affect on junior liens 
of foreclosure of senior lien ); Hahn v. Riverside County Flood Control 
Dist., 228 Cal. App.2d 605, 613, 39 Cal. Rptr. 647 (1964) (purchaser at 
trustee's sale takes free of junior liens). 
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Code of Civil Procedure § 699.080 (cechnical amendmenc). Levy by regiscered 
process server 

SEC. Seetioll 699.0bO of the Code of Civil Procedure is 
an1enced to ;e;..id: 

699.0S0. (a) A reg!stered process s('n-cr Inay levy under a \vrit of 
execution on the fo1l.owinf!. types of property: 

(l) Real prop""t)', pw,u,mt to Section 71XHl1.5. 
(2) Cro\ving crops, tiIllbcr to be cut, or minerals or the like 

i (including oil ami gel,) to be extracted or accounts rccei\'aLIc 
resulting from tbe ",Ie thereof at the wellhc:;d or r::tinehead, 
pursuant to Section 700.020. 

(3) Persona! proper!.y in the custody of a levying officer, pursL:J.~lt 
to Section 700.0.,)U. 

(4) Personal property used as a dwelling, pursuant to sLlbdi\'i.;;;ion 
(a) of Section 700.0')0. 

{.J) DeDZy:it accounts, purSllrmt to Sectiun 700.140 &'!' ~9G.~9,;" 
(6) l'r~]ll'rtv ilO a sdie-deposit box, purmant In SectiOIl'71:0:150 e" ilBB.,.i,6B.,. 
(7) :\c,-,ounts receivable or general intangibles, pursuaIH to 

Section 700.170. 
(8) Final money judgme;ltS, pursLi.J.nt to Section 700.190. 
(9) Interest of a judgment debtor in personal property in the 

estate of a decedent, pursuant to Section 7(10.2.00. 
(b) Before levying un 'er the " .... rit of execution, the registered 

process server shall depv~~t a copy cf th~ \v:-it \.,:ith tlle levying oBicer 
and pa:v the fee prO"\:~c<Jd L:r' S~-.:·~~:c:-~ '25:-2] u~ !"r~<2 C.)~-ei"nI[ldH Ct;~il'. 

(c) If a ff",p:istered process ~crver levies 011 property pursULmt tn 
subdivision (a), the rc·gistered process server sh"ll do <I,H bach of the 
following: ' --

(1) Curnply \',.'ith the r~pplicahle Ie,)', pD~til1g, and service 
provisions of Article -1 (comnlencing \',-i,th Section 70flOlO). 
~~t Bei,~¥e" <1ft, ~ft~e,.~ak+B~ ,.e~~~~~ b, 6ee~~eft il99.,.t6B.,. 
fi>t (2) Hequest any third person served to give a garnishee's 

mL·morandum to tl.1C It:.'\"}'lng officer in cOinpiiance with Section 
701.mO. 

(d) Within five days after levv undcr this section, all of the 
following shall be filed with the lev)'in:! officer: 

(I) The writ of execution. 
(2) An affidavit of the registered process server stating tr.e 

manner of lev)' performed. 
(3) Proof of service of the copy of the writ and notice of levy on 
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other persons as required by Article'" (commencing with Section 
7CD.<)!O, . 

(4) Instructions in writing, as required by the provisions of Section 
687.010.. 

(e) If the, fee provided by Section 26721 of the Government Code 
ha, been p"id, the levv;ilg officer shall perform all other duties under 
the writ as if the levy~ng officer had levied under the writ a!1d shall 
ret'drn the writ to the court. 

(f) The fee for services of a registered process server under this 
section luay, in the courfs discretion. be allm,:ed as a recoverable 
co,t upon a motion pursuant to Section 685.0.80. If allowed, the 
am0unt of the fee to be aHowed is goverr.ed by Section 1032.8. 

Comment. Subdivisions (a) and (c) of Section 699.0.80. are amended to 
reflect the repeal of Section 70.0..160.. 

Code of Civil Procedure § 70.0..140. (technical amendment). Levy on deposit 
accounts 

SEC. Section 700.14J of the Code- of Civil Procedure is 
amcndeJ"!o read: 

700.140.. (a) To levy upon a deposit account, the levying officer 
shali pcrsonccllv s<,rve a cop)' of the writ of execution and a notice of 
levy on the ilnancial H15titution v.:ith which the deposit account is 
rnaintai!1cd. The ex~cution lien reaches ooly mDounts in the deposit 
2ccC)unt at the time of service on the financial instituhon (including 
any item in the deposit account that is in the process of being 
collected unless the item is returned unpaid to the fmancial 
institution) . 

Ii>} At the tim" of levy or promptly thereafter, the levying officer 
shall serve a copy of the \lTit of execution and a notice of levy on any 
third persC'n in \\0'11058 nJ.rnc the deposit account stands. Service shall 
be 11lade personaHy or by mail. 

(c) SH~jee~ ~6 See~~6fte ~99Tf~9. 799Tf~~. ftfte ~99Tf~~. 6H~4ft~ During the 
time the execution lien is in effect. the financial institution shall not 
honor a check or other order for the p::tYIDent of money drawn 
;Jf,ain.:.t, and sh:dl not pay:.1 \\·ithdr<l'i':al from, the deposit aCColmt that 
would reduce the. de-posit account to an ,lrnount less than the amount 
ie\-icd epon. For the purposes of this subdivision, in determining the 
amouut of the deposit account, the financial institution shall not 
,,,clude the mnount of items deposited to the credit of the deposit 
account that are in the process of being c011ccted. 

(d) Duri"g the time the execution lien is in effect, the financial 
instirution is Dot liable to any person for any of the following: 

(I) Performance of the duties of a garnishee under the levy. 
(2} l\onpayment of a check or other order for the payment of 

mone" drawn or presenter:! against the deposit account where such 
nonp.:lyment is pursuant to the requirements of su'tdivision (c). 

(3) Refusal to pay a withdmwal frvm the deposit account where 
such rdusal is pursuant to the requirements of subdivision (c). 

(e) When the amount levied UpOIl pursuant to this section is paid 
to the levying officer, the execution lien on the deposit account 
levied UDon terminates_ 

(f) F~r the purjJoses of this section. -.. .... See~~",,~li9Tf~9, neither of 
the following is a third person ~n who-,e ilamc the deposit acCount 
stands: 

(1) A person who is only a person named as the beneficiary of a 
Totten trust account. I 
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(2) A person who is only a pa;e~ designated in a pay-on-dl'Jth 
provision in an account pursuant to Section 8.51.5, 7604.5) 1120.35, 
t4854.5, or 1: j18.5 of the Fina;leial CoClc or other simil:r pro\'i<.;i0!1. 

Comment. Subdivisions (c) and (f) of Section 700.140 are amended to 
reflect the repeal of Sections 700.160, 700.165, and 700.167. 

Code of Civil Procedure § 700.150 (technical amendment). Levy on safe­
deposi t boxes 

SEC. Section 700.150 of the Code of Civil Procedure is amended 

to read: 
700.150. (a) To levy upon property in a safe ~eposit box, the 

levying officer shaH personally serve a tOP)' of the 
writ of execution and 0. noCce of levy on the financial 
institution with which the safe deposit box is main-
tained. 

(b) At the time of levy or promptly thereafter, the 
levyi1lg officer shall serve a copy of the ..... rit of 
execution and a notice of h:vy on any third person in 
whO:ie nam!':! the saf.c d~F;)sit Lox stands. Service 
.hall be made per.ooally or by MaiL 

(c) S .... :tee~ ~ .. See~ .... ft ; .... .,.~6e, ft"~"ft~ During. the time the 
execution -lien is in effect, the financiai institution 
shall not permit the removal of En" of the cont.ents of 
the .afe doposit box except pu';uant to the levy. 

(d) The lev)-~ng officer may first give the p€",on in 
whose name the safe dell()sit box s~ands an opportunj~ 
ty to open the safe de"""it box to permit the removal 
pursuant to the levy Qf the pre pert)' levied upon. 
The financial institution may refuse to permit the 
forcible opening of the safe deposit ixlx to permit the 
removal of th" pmperty levied upon unless the 
judgment creditor pays in advance the co.t of forci­
bly opening the safe tkposit box and of repairing .ny 
damage caused thereby. 

(e) During the time the execlltion lien is In effect.~­
th~ financial institution is not liable to any person for 
any of the following: 

(1) Performance of the duties of a garnishee under 
the levy. 

(2) Refusal to permit acces, to the safe deposit box 
by the person in whose name it stands. 

(3) Removal of any of the contents of the safe 
depo~it box pursuant to the levy. 

Comment. Subdivision (c) of Section 700.150 is amended to reflect 
the repeal of Section 700.160. 
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Code of Civil Procedure § 700.160 (repealed). Levy on deposit accounts 
and safe-deposit boxes not exclusively in name of judgment debtor 

SEC. Section 700.160 of the Code of Civil Procedure is repealed. 
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Comment. Section 700.160, which required an undertaking as a pre­
requisite to levy on a deposit account or safe-deposit box not exclusively 
in the name of the defendant is repealed. See Sections 700.140(d), 
700.150(e) (nonliability of financial institution for complying with levy). 
The nondebtor who is the holder of the deposit account or safe-deposit 
box may assert rights by way of a third-party claim. See Sections 720.110 

~~. 

Code of Civil Procedure § 700.165 (repealed). Deposit account in name 
of judgment debtor and spouse 

SEC. Section 700.165 of the Code of Civil Procedure is repealed. 
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Comment. Section 700.165 is repealed because it was an exception to 
the requirements of Section 700.160 which has been repealed. 
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39286 

Code of Civil Procedure § 704.740 (amended). Court order for sale; 
exemption claim Where court order for sale not required 

SEC. Section 704.740 of the Code of Civil Procedure is amended 

to read: 

704.740. (a) Except as provided in subdivision (b), a dwelling may 

not be sold under this division to enforce a money judgment except 

pursuant to a court order for sale obtained under this article and the 

dwelling exemption shall be determined under this article. 

(b) If the dwelling is personal property or is real property in 

which the judgment debtor has a leasehold estate with an unexpired term 

of less than two years at the time of levy: 

(1) A court order for sale is not required and the procedures 

provided in this article relating to the court order for sale do not 

apply. 

(2) An exemption claim shall be made and determined as provided in 

Article 2 (commencing with Section 703.510). 

Comment. Subdivision (a) of Section 704.740 is amended to make 
clear that this article provides the exclusive procedure for determining 
real property dwelling exemptions (other than leaseholds of less than . 
two years). Accordingly, the general procedures for claiming exemptions 
from execution are not applicable, except as otherwise provided. 

29181 

Code of Civil Procedure § 704.995. Effect of death of homestead owner 

SEC. Section 704.995 is added to the Code of Civil Procedure, 

to read: 

704.995. (a) The protection of the declared homestead from any 

creditor having an attachment lien, execution lien, or judgment lien on 

the dwelling continues after the death of the homestead owner if, at the 

time of the decedent's death, the dwelling was the principal dwelling of 

one or more of the following persons to whom the interest of the deceased 

homestead owner passes: 

(1) The surviving spouse of the decedent. 

(2) A member of the family of the decedent. 

(b) The protection of the homestead provided by subdivision (a) 

continues regardless of whether the decedent was the sole owner of the 

homestead or owned the homestead with the surviving spouse or a member 

of the decedent's family and regardless of whether the surviving spouse 
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or the member of the decedent's family was a homestead owner at the time 

of the decedent's death. 

(c) The amount of the homestead is determined pursuant to Section 

704.730 depending on the circumstances of the case at the time the 

amount is required to be determined. 

Comment. Section 704.995 is added to make clear that the surviving 
spouse or resident family do not lose the declared homestead right by 
the death of a homestead owner. Hence, the protection afforded the 
declared homestead from creditors continues eVen though the person Who 
recorded the homestead declaration or Who was the sole or joint owner is 
dead. This section rejects a contrary dictum in Estate of Grigsby, 134 
Cal. App.3d 611, 615, 184 Cal. Rptr. 886 (1982) (n ••• the declared 
homestead does not survive the death of one of the spouses. n) • See also 
Prob. Code § [6528] (effect of probate homestead on declared homestead). 
Subdivision (c) makes clear that where the right to a declared homestead 
continues, the amount of the homestead exemption is determined under the 
normal rules. For example, if the surviving spouse is not 65 years of 
age or older and does not have another family member living in the 
dwelling, the dollar amount of the declared homestead that is protected 
from creditors will be reduced. See Sections 704.730 (amount of homestead 
exemption), 704.950 (attachment of judgment lien to surplus value). 

16968 

Code of Civil Procedure § 706.101. Manner of service of earnings with­
holding order and of other notices and documents 

SEC. Section 706.101 of the Code of Civil Procedure is amended 

to read: 

706.101. (a) An earnings withholding order shall be served by the 

levying officer upon the employer by delivery of the order to any of the 

following: 

(1) The managing agent or person in charge, at the time of service, 

of the branch or office Where the employee works or the office from 

which the employee is paid. In the case of a state employee, the office 

from which the employee is paid does not include the Controller's office 

unless the employee works directly for the Controller's office. 

(2) Any person to Whom a copy of the summons and of the complaint 

may be delivered to make service on the employer under Article 4 (commenc­

ing with Section 416.10) of Chapter 4 of Title 5. 

(b) Service of an earnings withholding order shall be made by 

personal delivery as provided in Section 415.10 or 415.20 or by delivery 

by registered or certified mail, postage prepaid, with return receipt 

requested. When service is made by mail, service is complete at the 

time the return receipt is executed by or on behalf of the recipient. 
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If the levying officer attempts service by mail under this subdivision 

and does not receive a return receipt within 15 days from the date of 

deposit in the mail of the earnings withholding order, the levying 

officer shall make service as provided in Article 3 (commencing with 

Section 415.10) of Chapter 4 of Title 5. 

(c) Except as provided in subdivision (b), service of any notice or 

document under this chapter may be made by first-class mail, postage 

prepaid. If service is made on the employer after the employer's return 

has been received by the levying officer, the service shall be made by 

first-class mail, postage prepaid, on the person designated in the 

employer's return to receive notices and at the address indicated in the 

employer's return, whether or not such address is within the county. 

Nothing in this subdivision precludes service by personal delivery (1) 

on the employer before the employer's return has been received by the 

levying officer or (2) on the person designated in the employer's return 

after its receipt. 

(d) Notwithstanding subdivision (b), if the judgment creditor so 

requests, the levying officer shall make service of the earnings withhold­

ing order by personal delivery as provided in Section 415.10 or 415.20. 

If the judgment creditor requests that service be made under this subdivi­

sion, the fee provided in Section 26750 of the Government Code shall be 

increased by one dollar and fifty cents ($1.50). 
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Comment. Former subdivision (e) of Section 706.101 is superseded 
by Section 706.108 (issuance and service of earnings withholding order 
by registered process server). 
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Code of Civil Procedure § 706.108. Issuance and service of earnings with­
holding order by registered process server 

SEC. Section 706.108 is added to the Code of Civil Procedure, 

to read: 

706.108. (a) If a writ of execution has been issued to the county 

where the judgment debtor's employer is to be served and the time speci­

fied in subdivision (b) of Section 699.530 for levy on property under 

the writ has not expired, a judgment creditor may deliver an application 

for issuance of an earnings withholding order to a registered process 

server who may then issue an earnings withholding order. 

(b) If the registered process server has issued the earnings withhold­

ing order, the registered process server, before serving the earnings 

withholding order, shall deposit with the levying officer a copy of the 

writ of execution, the application for issuance of an earnings withholding 

order, and a copy of the earnings withholding order, and shall pay the 

fee provided by Section 26750 of the Government Code. 

(c) A registered process server may serve an earnings withholding 

order on an employer whether the earnings withholding order was issued 

by a levying officer or by a registered process server, but no earnings 

withholding order may be served after the time specified in subdivision 

(b) of Section 699.530. In performing this function, the registered 

process server shall serve upon the designated employer all of the 

following: 

(1) The original and one copy of the earnings withholding order. 

(2) The form for the employer's return. 

(3) The notice to employee of earnings withholding order. 

(4) A copy of the employer's instructions referred to in Section 

706.127, except as otherwise prescribed in rules adopted by the Judicial 

Council. 

(d) Within five days after service under this section, all of the 

following shall be filed with the levying officer: 

(1) The writ of execution, if it is not already in the hands of the 

levying officer. 

(2) Proof of service on the employer of the papers listed in subdi­

vision (c). 

(3) Instructions in writing, as required by the provisions of 

Section 687.010. 
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(e) If the fee provided by Section 26750 of the Government Code has 

been paid, the levying officer shall perform all other duties required 

by the provisions of this chapter as if the levying officer had served 

the earnings withholding order. 

(f) The fee for services of a registered process server under this 

section may, in the court's discretion, be allowed as a recoverable cost 

upon a motion pursuant to Section 685.080. If allowed, the amount of 

the fee is governed by Section 1032.8 but may not exceed one dollar and 

fifty cents ($1.50). 

Comment. Section 706.108 supersedes former subdivision (e) of 
Section 706.101 which provided for service of an earnings withholding 
order by a registered process server. The authority of the registered 
process server to issue an earnings withholding order provided in subdi­
vision (a) is new. This is comparable to the authority of a levying 
officer under Section 706.102. See also Section 706.121 (contents of 
application for earnings withholding order). 

Subdivision (b) is comparable to subdivision (b) of Section 699.080 
(levy by registered process server under writ of execution). The papers 
are required to be filed with the levying officer under this subdivision 
to give the levying officer an early opportunity to establish a file, 
thereby facilitating the handling of any exemption claim, the employer's 
return, and payments by the employer or judgment debtor. Of course, if 
the levying officer has issued the earnings withholding order, this step 
is not required since the necessary papers will already be on file 
before service on the employer. 

Subdivision (c) is the same in substance as Section 706.103 which 
applies to service by a levying officer. The first sentence continues 
the authority provided by former subdivision (e) of Section 706.101. 

Subdivision (d) is drawn from subdivision (d) of Section 699.080 
(levy by registered process server under writ of execution). If the 
levying officer has issued the earnings withholding order, the writ of 
execution will already be in the hands of the levying officer, as is 
recognized in subdivision (d) (1). If the registered process server has 
issued the earnings withholding order, however, only a copy of the writ 
of execution is delivered to the levying officer under subdivision (b) 
and the writ itself is retained and filed with the levying officer only 
after service on the employer is complete. 

Subdivision (e) continues the substance of the second sentence of 
former subdivision (e) of Section 706.101 and is comparable to subdivision 
(e) of Section 699.080 (duties of levying officer after levy by registered 
process server under writ of execution). 

Subdivision (f) continues the limitation on the extra fee that may 
be allowed provided by former subdivision (e) of Section 706.101. 
Subdivision (f) is comparable in other respects to subdivision (f) of 
Section 699.080 (fee for levy under writ of execution). 
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LOYOLA LAW SCHOOL 
August 2, 1983 

Mr. stan G. Ulrich, Staff Counsel 
California Law Revision Commission 
4000 Middlefield Rd., Suite D-2 
Palo Alto, CA 94306 

Dear Stan: 

Study D-302 

I am writing to seek assistance in understanding the 
operation of the new article in the Attachment Law relating 
to liens in pending actions or proceedings (CCP §§ 491.410 
to 491.460 incl.). My questions concern the procedures 
involved in obtaining the right to attach order Which, ac­
cording to CCP §49l.410(a), is the prerequisite to obtaining 
a lien upon a pending action or proceeding. 

It would seem that we are not to consider the lien upon 
the pending action as an attachment lien. Under §49l.460 
when the pending action has gone to judgment one means of 
enforcing the lien is to apply for an order that the property 
subject to the lien be attached, thus distinguishing it from 
an attachment lien. I am not sure whether this application 
must be made in the manner of an original application for 
a right to attach order or whether another form of application 
under this section would be appropriate. However, this is 
a lesser uncertainty, my point here primarily is that the 
lien is not an attachment lien. 

Nevertheless, in order to obtain a lien on a pending 
action, the plaintiff must first secure a right to attach 
order. Does this require that the plaintiff shall have 
described the pending action in his application for a right 
to attach order as "property to be attached" as required by 
§484.020(d)? It really isn't property that is to be attached. 
Furthermore, it is not property subject to attachment under 
§487.0l0. Thus I wonder if the court could issue a right 
to attach order as to such property. 

I have another question related that raised above as to 
whether a court may issue a right to attach order as to 
property not subject to attachment. Suppose the only property 
of the defendant that plaintiff might reach is a pending 
action. If there is no property subject to attachment, how 
does the plaintiff ~et a right to attach order in order to 
obtain a lien on the pending action? 
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§49l.4l0{a) can also be read to mean that if a plaintiff 
has already obtained a right to attach order on an application 
relating to other property, then he is qualified to obtain 
a lien in a pending action by filing a notice of lien and 
a copy of the right to attach order. I have some difficulties 
with such a reading of the statutory language. First, it 
would allow the imposition of a lien upon the defendant's 
property without prior notice. In addition there is no 
provision made for a hearing either before or after the 
creation of the lien. 

Perhaps I am attempting to create problems where none 
exist. If I have a misconception about this matter, or if 
I have overlooked something, I would be happy to have you 
clear it up for me. If, on the other hand, my concerns are 
justified, or at least reasonable, I think that the problem 
could readily be solved by the insertion of some appropriate 
language in the sections relating to the contents of an 
application for a right to attach order and in §487.0l0. 

My address for the summer is: 90 Costa Azul Drive, Los 
Osos, CA 93402. I look forward to hearing from you. 

Sincerely, 

~~ 
Professor of Law 


