
IIL-810 9/16/83 

First Supplement to Memorandum 83-59 

Subject: Study L-810 - Probate Law and Procedure (Independent Adminis
tration of Decedent's Estate) 

We have received nine letters commenting on the Commission's Ten

tative Recommendation Relating to Independent Administration of Dece

dent's Estate which is attached to the basic memorandum (Memorandum 83-

59). These letters are attached to this supplement as Exhibits 1 

through 9. 

Exhibit 6 approves of the tentative recommendation without further 

change. 

Two of the letters (Exhibits 2 and 7) purport to respond to the 

Commission's survey concerning probate sales of real property but offer 

comments that are pertinent to the Independent Administration of Estates 

Act. Exhibit 2 notes that "[wle should be trying to reduce the inter

vention of the probate court as much as possible and give the personal 

representative as free a rein as possible." This is consistent with the 

Commission's proposal to expand the powers of the personal representa

tive under the Independent Administration of Estates Act. Exhibit 7 

supports the tentative recommendation as the "appropriate alternative" 

to existing procedures for probate sales of real property. 

Exhibits 1, 3, 4, 5, and 8 make specific suggestions for improving 

the tentative recommendation. These suggestions are discussed below. 

General Approach 

Exhibit 1 expresses doubts about the usefulness of the Independent 

Administration of Estates Act and does not favor "tinkering" with it. 

Instead, Exhibit 1 recommends adoption of the UPC system of flexible 

administration in California. 

Exhibit 5, from Professor Richard Wellman, Educational Director for 

the UPC, favors the tentative recommendation but would go beyond it and 

eliminate all mandatory court supervision from the Independent Adminis

tration of Estates Act by no longer requiring court supervision of 

allowance of executor's and administrator's commissions, attorney's 

fees, settlement of accountings, preliminary and final distributions, 

and discharge. The Commission has already decided to retain formal 
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opening and closing of the estate in any reform of probate administra

tion. If this decision is to be adhered to, we must keep court approval 

of final distribution and discharge. Should the formal closing be 

required when no one wants to have a court approval and final discharge? 

It may be desirable to accept the rest of Professor Wellman's sug-

gestions and eliminate mandatory court supervision of allowance of executor's and 

administrator's commissions, attorney's fees, settlement of accountings, 

and preliminary distributions. Advice of proposed action would be 

required for each of these so that an objecting party could require 

court supervision, but if there were no objection the action could 

proceed without the arguably useless formality of court approval. What 

is the Commission's view? 

Real Property Transactions 

Exhibit 3, from the Executive Committee of the Probate and Trust 

Law Section of the Los Angeles County Bar Association, is generally 

supportive of the tentative recommendation. However, they suggest a 

clarifying revision to make clear that if there is an objection to the 

proposed action in the case of real property sales, then the sale should 

proceed under the general Probate Code provisions for court confirmation 

of sale and opportunity for overbid. This is the intent of the statute 

and could be made clearer by adding the following language to paragraph 

(1) of subdivision (a) of Section 591.5: 

(1) The person may apply to the court having jurisdiction over 
the proceeding for an order restraining the executor or administra
tor from taking the proposed action without court supervision under 
the provisions of this code dealing with the court supervision of 
such action, which order the court shall grant without requiring 
notice to the executor or administrator and without cause being 
shown therefor. . • • 

Advice of Proposed Action 

Exhibit 1 calls for reducing the number of people to whom advice of 

proposed action must be given. At present, the advice must be given to 

devisees and legatees whose interest in the estate is affected by the 

proposed action, to heirs of an intestate decedent, to the State of 

California if any portion of the estate is to escheat to it, and to all 

persons who have filed a request for special notice. Exhibit 1 would 

restrict the advice of proposed action to those who have requested 

special notice, since that would be consistent with notice generally 
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required in probate proceedings under Section 1200.5. Presumably, the 

State of California would object to this change, since the letter from 

Deputy Attorney General Lawrence Tapper (Exhibit 8) generally calls for 

more complete notice. The staff thinks that notice should not be cut 

back as suggested in Exhibit 1, since the only check on the executor or 

administrator under the Independent Administration of Estates Act with 

its minimal court supervision is for an objecting party to invoke court 

supervision. This requires notice to all affected persons, not merely 

the most diligent ones. On the other hand, should notice be required to 

be sent to someone who does not want to receive notice? 

Exhibit 8, from Deputy Attorney General Lawrence Tapper, suggests 

expanding the contents of the advice of proposed action. Mr. Tapper 

suggests that the notice should include the phone number of the executor 

or administrator to facilitate informal negotiation. This seems like a 

good suggestion and could be accomplished by amending the second sen

tence of Section 591.4 to read: 

The advice of proposed action shall state the name aR~ L mailing 
address L and telephone number of the executor or administrator and 
the action proposed to be taken, with a reasonably specific descrip
tion of such action, and the date on or after which the proposed 
action is to be taken. 

Exhibit 8 also suggests that the advice of proposed action set 

forth the names and addresses not only of the executor or administrator, 

but also of all parties to the transaction. This does not seem to be 

essential information; indeed, the executor or administrator may not 

know who the parties to the proposed transaction will be. The staff 

therefore thinks this information ought not to be required. 

Exhibit 8 suggests that the present proviSion of Section 591.4 that 

the proposed action be taken not earlier than 15 days after the personal 

delivery or mailing of the advice of proposed action be revised to 

provide for 20 days' notice when the advice is mailed. This is sup

ported by Exhibit 9 which suggests that 15 days may be too short a time 

if the person given the advice of proposed action is on vacation. This 

suggestion has some appeal, and could be accomplished by revising the 

third sentence of Section 591.4 to read: 

Such date shall not be less than 15 days after the personal de
livery, or not less than 20 days after the mailing, of the advice. 
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Procedure for Objecting to Proposed Action 

Exhibit 4, from the Crocker Bank, approves of the tentative recom

mendation with two suggestions. First, Exhibit 4 suggests that the 

Commission's proposal to permit written objection to be made directly to 

the executor or administrator, or to the attorney for the executor or 

administrator, be revised to eliminate the option of objecting to the 

attorney. Exhibit 4 expresses concern that the attorney may receive the 

objection, yet be unable to communicate it to the executor or adminis

trator in time to prevent the action from being taken. One possibility 

would be to permit the executor or administrator to specify in the 

advice of proposed action to whom the objection should be sent. What is 

the Commission's view? 

Effect of Failure to Object to Proposed Action 

The second suggestion in Exhibit 4 is that a person given advice of 

proposed action should be bound by failure to object only if the person 

receives actual notice. This is supported by Exhibit 9. This sugges

tion could be accomplished by revising proposed subdivision (d) of 

Section 591.5 to read as follows: 

(d) All persons described in Section 591.3 who have been given 
an advice of proposed action as provided in Section 591.4 may 
object only in the manner provided in this section efta ~fte. The 
failure to so object is a waiver of any right to have the cour~ 
later review the action taken unless the person who fails to object 
establishes that he ~ she did ~ actually receive advice of the 
proposed action before the time to object expired. The court may, 
however, review actions of the executor or administrator on its own 
motion or on motion of an interested person who was not given an 
advice of proposed action. 

One difficulty with this proposal is that it will likely result in 

executors and administrators who wish to send the advice of proposed 

action by mail to use return receipt requested with the attendant ex-

pense. 

Exhibit 9 asks whether permitting court review of actions of the 

executor or administrator on its own motion or on motion of an inter

ested person not given the advice makes meaningless the attempt to bind 

those given the advice who do not object. That may very well be its 

effect, but the staff and Commission thought that to preclude later 

review entirely would be too severe a limitation on the equitable powers 

of the probate court. Does the Commission still concur in this view? 
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Proceeding With Court Approval After Objection 

Exhibit 9 asks whether it may be possible, following an objection 

to the proposed action, for the executor or administrator to obtain 

court approval for the proposed action ex parte but with notice of the 

court proceeding to the objector. The problem with this is that ex 

parte means no notice need be given. If notice is given, then the 

proceeding is not ex parte, although it may be an uncontested proceeding 

if the person given notice fails to appear. The staff would not make 

the proceeding for court approval an ex parte proceeding in the sense of 

not requiring notice. If the objector is opposed to the proposed 

action, the objector should have an opportunity to be heard at the 

hearing for court approval of the proposed action. 

Protection of Bona Fide Purchaser 

Exhibit 8 objects to the provision in subdivision (c) of Section 

591.5 protecting a bona fide purchaser who obtains property from an 

executor or administrator who has acted improperly by taking the pro

posed action despite an objection or restraining order. However, this 

provision is found in existing law, and the staff thinks that this 

provision is essential to orderly functioning under the act. Without 

such a provision, no one would be able to deal safely with an executor 

or administrator who has been granted authority to proceed under the 

act, since a transaction might later be overturned to the prejudice of 

bona fide purchasers. Accordingly, the staff recommends that the provi

sion protecting bona fide purchasers not be eliminated from the act. 

Respectfully submitted, 

Robert J. Murphy III 
Staff Counsel 

-5-



1st Supp Memo 83-59 Bxhibit 1 

THOMAS M. BROWNSCOMBE 
DENNIS P. KEEGAN 

LAW OFF(('E;S 

MURPHY, BROWNSCOMBE & KEEGAN 
200 E STREET 

POST OFFICE BOX 18~6 
SANTA ROSA. CALlFORNIA ~5402 

TELEPHONE: (7071542·6100 

August 11, 1983 

California Law Revision Commission 
4000 Middlefield Road, Suite D2 
Palo Alto, California 94306 

Gentlemen: 

Re: Independent Administration of Estates Act 

GEORGE w. MeRPHY 
RETIRED 197.5 

This is in response to the invitation for comments on your 
tentative recommendation on this subject. 

I have practiced law in this county for 57 years, served as 
inheritance tax appraiser for 33 years, and have been a member of 
the American College of Probate Counsel for 14 years. 

I do not share your sanguine views about the efficacy of the 
Act. In my judgment it has not "significantly streamlined the pro
bate process." 

Upon undertaking a revision of this area of law one should 
first of all decide how much "streamlining" he believes is 
appropriate. If he is a traditionalist he will want to leave 
procedure pretty much as it is; complex, time-consuming, expensive 
and closely supervised. If he is avant-garde he will probably vote 
for the Civil Law system of succession without administration. See 
Edward C. Halbach, Jr., Death, Taxes and Family Property, 175 et 
seq. (1977). 

To most laymen probate is an anathema. Insofar as they give 
attention to the subject they do their best to avoid probate, and 
consequently will substitutes pass most property at death. There
fore, if one pays attention to what the public obviously wants he 
will opt for simplicity. 

It seems to me that a compromise in accord with public 
interest and wishes is to be found in UPC Article III which gives 
the interested parties a choice of systems, a formal supervised 
procedure, or an unsupervised procedure providing ready access to a 
court for resolution of uncertainties or disputes; in effect the 
best of both worlds. As the Commission is no doubt aware, in 1979 



California Law Revision Commission 
August 11, 1983 
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the state of Maine, after several years of careful deliberation by 
a legislative commission, adopted a Probate Code closely following 
the UPC. 

I do not favor tinkering with the IAEA. It is worded in a 
most confusing fashion. Several years ago in an attempt to make 
some order out of this chaos, I prepared a chart, a copy of which 
is enclosed. It was included in a program handout by a CEB panel 
in its discussion of the subject. It reveals the lack of a guiding 
principle in the selection of the types of action included in the 
several kinds of procedure prescribed. With respect to administra
tive steps necessary in all or many estates, the "independent" 
representative has no independence at all. On the other hand, with 
respect to steps for which the prudent representative might wish 
court sanction, e.g. compromising a wrongful death claim, a debt 
owed the estate, or a claim by or against the estate, or conveying 
property to a government agency, the venturesome one is free to act 
on his own. 

The provisions for giving notice of proposed action are 
redundant. The notice currently given on initiation of an adminis
tration proceeding advises interested persons that they may file a 
request for special notice. If they do not care enough to take 
advantage of this right there is no reason to burden the represent
ative with giving additional notice to them. 

It may be that the Commission regards as futile a patchwork 
job where basic reform is indicated, but is being realistic by 
taking small steps in order to avoid opposition from a few influen
tial members of the Bar and others who for years have opposed 
meaningful probate reform. If so, I for one would prefer that it 
be more aggressive. 

TI1B: bl 
Enclosure 

Very truly yours, 

THOl1AS 11. BROWNSCOMBE 



1st supp Memo 83-59 Exhibit 2 

IAN D. MCPHAIL 
ATTORNEY AT LAW 

331 SOOUEL AVENUE 

SANTA CRUZ. CALIFORNIA 95062 

TE:LEPHON E: (4061 427~2363 

August 29, 1983 

California Law Revision Commission 
4000 Middlefield Road - Room D-2 
Palo Alto, CA 94306 

RE: Survey of views concerning law relating to probate 
sales of real property 

John L. McDonnell, Jr., chairman of the Estate Planning, Trust 
and Probate Law Section of the State Bar, has forwarded to me a 
copy of your memo dated July 22, 1983 concerning the above matter. 

In this regard, I am enclosing copy of my letter dated August 9, 
1983 to Mr. McDonnell, indicating my concern with the inadequacy 
of current legislation concerning the confirmation of sales of 
real property in light of current market situations. 

I feel that the suggestion outlined in your July 22 memo is a good 
one. However, why limit the authority of the executor or adminis
trator to sell the property for no less than 90% of the appraised 
value to a period of four months? Why not give the authority for 
up to the one year period during which an appraisal must be updated 
for a probate sale to be effective. 

I am sure we overlook in this country that, even in conservative 
England, once the executor/administrator receives a "grant of pro
bate", he or she is entitled to manage and distribute the probate 
estate with complete discretion, subject only to the right of any 
interested party to object in court. We should be trying to re
duce the intervention of the probate court as much as possible and 
give the personal representative as free a rein as possible. This 
will enable probate proceedings to proceed as quickly as possible 
and will ultimately reduce the costs of probate. 

However, if giving the personal representative this much discretion 
is not acceptable to the Legislature, I suggest revisions to Probate 
Code Sections 785 and 785.1 along the lines of my letter dated 
August 9, 1983. 

IAN D. 

IDM:kd 

Enclosure 

cc: John L. McDonnell, Jr., Esq. 
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los Angeles County 
Bar Association 

Probate and Trust Law Section 

Exhibit 3 

September 6, 19B3 

Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94306 

Re: Tentative Recommendations L-641, L-65l, 
L-653, L-B10 and L-826; July 22, 1983 
Request for Survey of Views 

Dear Sirs: 

617 South Olive Street 
Los Angeles. California 9001 4 
213 621·2727 

Mailing address: 
P.O. Box 55020 
Los Angele,* California 90055 

Speaking on behalf of the Executive Corrmittee of the 
Probate and Trust La., Section of the Los Angeles County Bar 
Association, we wish to comment on these Tentative Recommenda
tions and respond to the Request ·.for Survey of VitnllS as follows: 

L-BlO, Independent Administration of Decedent's Estate 

Basically, the proposed amendments to the Independent 
Administration of Estates Act are sound amendments which would 
greatly facilitate the operation of independent administration. 
It is desirable to place a duty upon the person who receives an 
Advice of Proposed Action to object, and to protect the personal 
represe·ntative who acts in accordance with an Advice of Proposed 
Action without hearing any objection thereto from later court 
review. It is also an improvement to allow a less formal method 
of objecting to proposed actions than going to court for a 
restraining order. Written objections. submitted to a personal 
representative will facilitate a timely objection. 

It is our understanding that the Estate Planing, Trust and 
Probate Law Section of the State Bar supported conducting real 
property sales under the Independent Administration of Estates 
Act, subject only to an Advice of Proposed Action, from the time 
the Act was enacted in 1974. We join in approving this change, 
subject to one reservation set forth below. The majority of 
sales of estate real property could be completed more quickly, 
and with less expenditure of court time and taxpayer money. 
Court supervision would remain as an option for estates not 
granted independent administration or for those sales where an 
interested party objects to the Advice of Proposed Action. This 
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Law Revision co~~ission 
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appears to be an appropriate demarcation. Our one reservation 
is that it should be clear that the normal confirmation of sale' 
proceedings (with the overbidding process) apply if there is any 
objection to the advice of proposed action regarding the sale of 
real property • 

. We would like you to carefully examine our comme:J.ts when· 
revising your recommendations. Our comments represent the 
practical experience of probate practitioners who regularly deal 
with the probate courts. We support those changes we believe to 
be true improvements. We can not support those changes we be
lieve would adversely affect the rights of estate beneficiaries 
or that would make the probate process worse rather than be~ter. 

Executive Committee 

BY~~ __ ~~ __ ~ __ ~~ ______ _ 
Valerie J. Herritt 
Secretary - Treasurer 
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o The Crocker Bank 

August 22, 1983 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, CA 94306 

Re: L-810: Independent Administration of Decedent's Estate 

Gentlemen: 

Your tentative recommendation relating to the above subject meets with my 
approval with two minor exceptions. 

I am concerned that a person given an advice of proposed action may be away 
from home and not receive the advice until after the action has been taken. As 
I read proposed Probate Code Section 591.5 (d) this person's failure to object 
is a waiver of any right to have the court later review the action taken. Some 
provision should be made to protect the rights of a person who does not 
actually see the advice of proposed action until after the action has heen 
taken. 

The proposed Probate Code Section provides in (a) (2) that a person may deliver 
or mail a written objection to the attorney for the executor or administrator. 
I believe this language should be deleted and that the objection should go 
directly to the executor or administrator. I am concerned with the problem of 
the attorney receiving the objection and not being able to communicate it to 
the executor or administrator in time to prevent the action being taken. Since 
the executor or administrator is the party required to advise of the proposed 
action, I feel the executor or administrator should be the sole recipient of an 
objection to the action (other than the obtaining of a court order). 

In all other respects I concur with your recommendation. 

Sincerely, < 

Crocktt National Bank 
San Francisco Private Cap;ta1 IIankinB C<nttt 
III Sutter Stre.t 
Son F_, CA 94104 
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Joint Editorial Board for the Uniform Probate Code 

American Bar Association Section of Real Property. Probate and Trust Law 
American College of Probate Counsel 

CQ-CHAIRMEH 
CHARLES HOROWITZ 

2(XX) IBM Building 
P.O. Box 2927 
Seattle, Washingum 98101 

J" PENNINGTON STRAUS 
1600 Market Street 
Philadelphia. P~nnsylvallia ]9102 

HARRISON F. DURAND 
Gateway I 
NC'o"ark. New 1ersey 07Hl2 

J. THOMAS EUBANK 
30(1(} Onc Shell Plaza 
Houston, Texas 17002 

CLARKE A. ORA VEL 
109 Soutb Winooski Avcnue 
P.O. Box 1049 
Burlington. Vermont 05402 

EDWARD C. HALBACH. JR. 
University of California 
School of law, Boalt Hall 
Bctkeley, California ~120 

MALCOLM A. MOORE 
4200 Seattle-First National Bank Bldg. 
Seattle. Washington 98154 

EUGENE F. SCOLES 
University of lIuR(]is. 
Coltege of Law 
Champaign, Hlinois 61820 

HARLEY J. SPITLER 
20th F100r 
One Maritime Plaza 
San Francisco, California 94111 

ROBERT A. STEIN 
U(]iversjly of Minnesota 
School of Law 
MimW!apolls. Minnesota SS4SS 

LIAISON • LAW SCHOOL TEACHERS 
RICHARD W. EFFLAND 

Arizona State University 
College of Law 
Tempe, Arizona 85217 

UAISON • PROBATE JUDGES 
JAMES R. WADE 

Suite 200 
3600 Easl Alameda Avenue 
Denver, CG1Grado 8(}209 

EDUCATIONAl DIRECTOR 
RICHARD V. ~'ELLMAN 

University or GeGTgia 
School Gr law 
Afhens, Georgia 30602 
(404) S42-7!i42 

National Conference of Commissioners on Uniform State Laws 

August 12, 1983 

Mr. John DeMoully, Executive Secretary 
California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94306 

Dear John, 

This letter concerns tL-810 dated 8/3/83, 
the Commission's tentative recommendation re
lating to Independent Administration of De
cedents' Estates. 

I am, as you might guess, very much in 
favor of the proposed expansion of the Inde
pendent Administration of Decedent's Estate 
Act. I urge, however, that you expand your 
proposed revision sufficiently to give 
Californians a genuine form of independent 
administration. 

You could accomplish this by striking 
the proposed language of 591.2 beginning 
with "except". The effect would be to re
move the language which continues the require
ment of court supervision of "payment of 

. commissions •.. and attorney's fees," 
"settlement of accountings," and "preliminary 
and final distributions. " 

I would then insert the matters deleted 
as exceptions to 591.2 in the list of mat
ters which require an "advice of proposed 
action." 

My suggestion runs counter to the insis
tence of State Bar spokespersons that every 
estate administration be concluded by adjudi
cated account settleme"nt, order of distribu
tion and discharge. The position of the 
State Bar on this point is without support 
in national trends or good sense. Among 
others, the important non-UPC states of 
Illinois~ New York and Texas have evolved 
procedures for allowing estates of unlimited 
size and whether testate or intestate to 

NC(1JSL: 645 North MicIOgaa A ........ SlUt. Slo, Chiaogo, lllioois 1i0611" (312)321"9710 

---- -------- - . 



Mr. John DeMoully, Executive Secretary 
August 12, 1983 
Page Two 

escape mandatory judicial accountings and adjudicated distributions. 

My suggestion does not go as far as my earlier suggestion to 
the effect that provisions modelled after UPC Article III be added, 
side by side, with California's existing supervised administration 
provision. Thus, I am not here advocating addition of broad powers 
for probate fiduciaries and other statutes that combine to produce 
UPC's smooth-working, independent administration. 

All I am urging is that you use the format already established 
by the Independent Administration of Estates Act to give Cali
fornia executors and administrators a way of settling and distribut
ing estates that does not involve court review of the events oc
curring after opening. I am certain that the opportunity would 
be helpful in many situations, and widely used. Mandatory court 
orders settling accounts and approving proposed distributions 
are anomolous in a system of independent administration. What 
is accomplished by relieving an executor of a requirement of an 
interim order, if upon final accounting, the court, on its own 
motion in an unavoidable proceeding, can penalize the fiduciary 
for a move that is then adjudged to be wrongful for some reason? 

Have you and your staff given thought to something like this 
suggestion? 

RVW/khb 

Sincerely, 

Richard V. Wellman 
Educational Director 

*Sorry, I forgot that the Illinois legislature added a $150,000 
"cap." This was done against objections of committees of the 
Chicago and Illinois Bar Associations responsible for the 1979 
reform legislation. Efforts are under way to remove the cap. 
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Exhibit 6 

HENRY ANGERBAUER. CPA 
4401 WILLOW GLEN CT. 

CONCORD, CA 94521 

(j'7~ f.U;X I'7L .t2.-YL.J (2-<A.j;Y ).1'--- jrlt 
j'-C)L-.:--:Jc..--(:' . 
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HUGH W. OA!'~LING 

DONAI,.D KEITH HALL 

MAnliEW S. RAE.: . .JR. 

~CHARD L. STACK 

WM • .JOHN KENNEDY 

.JUOITH CHIRUN HOWARD 

or COUNSEL 

LEROY .J. K005 

LAW OFFICES 

DARLING. HALL & RAE 

400 PACIFIC MUTUAL. BUILDING 

523 WEST SIXTH STREET 

LOS ANGELES. CALI FORN IA 90014-1068 

September 8, 1983 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94306 

Gentlemen: 

Re: Probate Sales of Real Property 
Your Inquiry of July 22, 1983 

AREA CODE ZI.3 

627-8104 

The undersigned, a retired Los Angeles County 
Superior Court Judge who served as presiding Judge of 
the Probate Departmen~ and an Advisor to the State Bar 
Estate Planning, Probate and Trust Law Section with more 
than 25 years practice devoted almost exclusively to 
those fields, respond to your inquiry by stating that an 
anticipatory Order for sale of real property is not a 
desirable alternative to existing probate sale procedures. 

The suggestion goes contrary to the efforts of 
the Commission, and the State Bar Section to simplify 
probate procedures and minimize Court involvement. It 
would supplant the personal representative's judgment as 
to a proper sale price with that of the Court, contrary 
to the basic rule that the Court will not exercise the 
personal representative's discretion. The Court is not 
in as good a position as the personal representative to 
determine an adequate sale price, and the Court time 
required for the presentation of evidence to enable the 
Court to make such a determination is unjustified. As a 
practical matter, the suggestion overlooks recent volatility 
in the real estate market, which could return with inflation 
or deflation. and is not realistic. The potential for 
multiple petitions as market conditions, including financing 
availability. change threatens a substantial burden upon 
already overcrowded court calendars. 

Sale under Independent Administration. as sought 
by the State Bar Section for some 15 years and as now 



California Law Revision Commission 
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proposed by the Commission's Tentative Recommendation in 
Study #L-8l0, is the appropriate alternative to the 
present Court confirmation. The purchaser receives the 
benefit of his bargain without overbidding. The responsi
bility is upon the personal representative, where it 
belongs, and not the Court. The Court is not involved 
except in case of dispute. Most other administrative 
procedures now have the benefit of Independent Administra
tion. There is no longer any reason for the sale of real 
property to be excluded. 

,(J)~ I, tI 
/£;~#j IM-- .1\ \ C.(vtl,.rf'J..Jt-/'-----

Arthur K. Marshall, Judge 
Superior Court, Retired 

Respectfully submitted, 

cc: Harley J. Spitler, Esq. 

Jr: 
" 
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1st Supp Hemo 83-59 Exhibit 8 
Lawrence· R. Tapper, Deputy Attorney General 

Und~r curren-L Law a person intere5ted In an e;tale uncer 
independent aomlnisiraLlon who recelve5 a no"llce 01 a ~rOPD;eG 
action has 15 aa'fS or less (it j 1 was mai led! 1 n "hI en l.o 
(1) obtain Tiecessarv facts and in{ormalior .• lL) cOin:·le'le 
various analvse5 includlnQ a legal ana~VS1S. (3) obL31n a 
tem~orar~ re5traininq ord2~, and (4) serve such upon, an 
executor. 1 aQree thai. this procedure is aosuro. 
Unfortunately. 1 00 nol beHeve that your proposai Q02S far 
enouQh in carrectinq the situatioll. 1i. is inaee·d helPful tnat 
an interested person be permitted \0 oeject directiv 10 \n& 
e~ecu·tor wha mU5-t 1hereupan lfiltia"le tne ap~roP~iale 
proeeedinQs. ~n the other hand. havinq receivea scares ot 
notice; bot~ in probate administration and unGer the new 
nonprofit corporation law~ 1 can assur2 YOU that such ~olices 
:never i ncluda toa i nform-31ion 1 de2ID flece5sarv 10 atlJuaqe toe 
proposed action and deter~l~e ~hal our position ShOUld 'be. 
f\..3th€,;q·~ than comna t to a ~-Q5ition ot obJection at 'lnal POl f.;'. 1 
believa th~ pre1erred course is to see!: furlhe~ Iniormallon ana 
discuss the If.at te·r wi ttl the Executor or his aL lorne,· as tne 
case may be: bUl Qiven a limIted P2rioQ of 15 days tMere se2ms 
1 i t Ue an interested person car. diJ other tnan { i1e ~ru·i iJrrr.a 
ob.iectior,.5 which will buy the 'llr.!C required iT, order to acnie;;e 
sufficient understandinQ to permit a mor2 accurate ana pe~na~5 
even di f ferer,t re-5Pons.£to the tran·~ac:tlon. 1 have a 1 ew mi r . .or 
suqqestions in conne~tion wi'lh your amenriinq pr~oaie cGde 
section b~1.4 wnlch are: (1) in adQi'lio~ to the ffiallinQ aQ~ress 
of the e~eculor or administrator. "Lhe nOlice snould ~lS0 
include his or her p"han.;! rd.Jmtrer~ CO i1 lh2 1 fller"e;lea pa: Lv 1S 

to be qiVefi 1& dayS after personal d211very of an adVIce 01 
propo";ed action. lhen the PerIod shouia 02 2(,.1 Gays i·f ine 
advice is malleo. A no'i so minor poin"t: 1 am very mucn 
bothered bY subparaQraph (c) in section b91.b ~~lch l~ ef1ecl 
permits the exeCUlor to cut off the riqnls oi tno l~LereS\eo 
party by QoinQ a~ead and deaiinQ"wi1h a b.f.p. nolWlLnSlandlfiQ 
havinQ received a notice oi oojec"Lion. if we ara "LalKinq aoou~ 
the disPO'5 i tion of a" control black o"{ 5 tuck, "lha L can r.l2an Lnal. 

the control 0"[ a companv passes ~rG@ a cna~ilaDie iounoall0~ to 
a third pa,-""LV, a circumstance {or- which aama-i:i8;' .can nf.1",Jep 
restore the injured party. Moreover. how is lhe Inlereslea 
person to protect himself by aivinq notice Lo sucn thlre party 
unless the law requires "that 1he advic~ 0"[ a prOPQsea aCLlon 

set forth the names and addreise; not onl¥ of tne executor out 
of all parties to the lransa~liofi. lhe Indepenoent 
administ~ation 01 a decedent's "estate is a rnalter of Qreai 

• importa~ce to the Attornev General in llQnt of lhe larQQ numoer 
"of estates contalninQ cnarilable Qi11s. ~incQ ~e snare LnlS 
responsibility Wllh probate iUQQes and commissioners. 1 waUla 
WelcomE the opportufiilv of encaQin~ i~ mU!il" level dlal0QUe 
concerninQ this Importani. leQislatlon. 
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TELEPHONE 239·6161 

September 13, 1983 

California Law Revision Commission 
4000 Middlefield Road, Suite D-2 
Palo Alto, California 94306 

Re: Comments on Tenative Recommendation 
to Independant Administration of 
Decedent's Estate 

Dear California Law Revision Commission: 

As a member of the San Diego County Bar Association 
Subcommittee on Estate Planning and Probate Legislation, it 
was my assignment to report to our subcommittee on the 
recommendation relating to Independent Administration of 
Decedent's Estate and lead the discussion on that particular 
recommendation. After examining the Recommendation and 
discussing it at length with the other members of the 
Subcommittee, the following observations and comments are 
for your consideration in this proposed legislation: 

1. After an objection to a proposed action, the 
executor or administrator decides whether to proceed with 
the proposed action by obtaining Court approval. Is it 
possible, with notice to the objector, for the executor or 
administrator to obtain that Court approval for a proposed 
action via an ex parte appearance? 

2. I believe you may have some problem with the 
effect on the failure to object to proposed action within 
the time allowed of fifteen days. If an interested party 
who receives notice of proposed action happens to be on 
vacation for a period exceeding fifteen days, that person 
would still be barred at a later Court hearing from 
reviewing the action of executor or administrator. This 
result appears to be rather harsh. 

--------
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3. When an interested party receives notice of 
proposed action and fails to object to proposed action then 
that party waives the right to object to the action at a 
later time. The Court on its own motion, may consider or 
review the actions of the executor or administrator at a 
later time. It is really of much substance to have the 
waiver when said party who waives could bring up the problem 
despite the waiver and hope the Court would proceed on its 
own motion. I would think many Courts would review actions 
of the executor or administrator, if a problem is addressed, 
no matter who addressed the problem. 

4. The recommendations to add sales or exchanges of 
real property to the list of independent administration 
actions is an excellent proposal. 

My concern is with the effect of failure to object to 
proposed action which, as specified above, may be an unwork
able idea or at best an idea with very little practical 
application in streamlining the objections procedure. I 
hope these comments will be helpful and I would certainly 
appreciate remaining on any mailing list concerning this and 
other recommendations by the California Law Revision 
Commission. 

Very truly yours, 

Daniel B. Crabtree 

DBC:ljp 


