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Memorandum 83-38 

Subject: Study L-703 - Durable Power of Attorney for Health Care 

On May 10, the Senate Committee on Judiciary passed out of committee 

Senate Bill No. 762 as amended. This bill was introduced as a spot 

bill. It was then amended to effectuate the Commission's recommendation 

relating to the Durable Power of Attorney for Health Care. 

When the bill was amended to effectuate the Commission's recommenda

tion, Senator Keene added Section 2435 to the bill. This section provides 

that a durable power of attorney may not authorize commitment to or 

placement in a mental health treatment facility, convulsive treatment, 

psychosurgery, or sterilization. It was Senator Keene's judgment that 

the bill could not be enacted unless this section was included. 

The bill as amended prior to the hearing was supported by the 

following: 

--State Bar Estate Planning, Trust and Probate Law Section 
--California Hospital Association 
--American Association of Retired Persons 

The bill was opposed by the following: 

--Los Angeles Bio-Ethics Commission (see Exhibit I attached) 
--Legal Services Section of the State Bar (see Exhibit 2 attached) 

The California Association of Health Facilities suggested technical 

amendments to the bill. 

The counsel for the Senate Judiciary Committee advised that Senator 

Keene desired that I meet with the interested persons and seek to elimi

nate the opposition to the bill if possible. I drafted technical amend

ments to deal with concerns expressed by the California Association of 

Health Facilities and the California Medical Association. Then I met 

with a representative of the State Bar Legal Services Section. The 

attached bill (green pages) indicates the amendments that were made at 

the Senate Committee hearing to eliminate the objections of the Legal 

Services Section and to satisfy the concerns of others. 

The representative of the Estate Planning, Trusts and Probate Law 

Section of the State Bar indicated that the Section supported the bill 

without these amendments and, although the Section supports the bill, it 

will review the amendments before the bill is heard in the Assembly and 

may be opposed to one or more of the amendments. 
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Dean Alexander, who you will recall was present at one of our 

meetings where this subject was under consideration, is satisfied with 

the bill as amended. See Exhibit 3. (However, he did not see the 

amendment to Section 2412.5(d)(1) and we believe he would object to that 

amendment. ) 

There are three revisions made in the attached bill that concern 

the staff: 

First, the change in paragraph (1) of subdivision (d) of Section 

2412.5 is a "clarifying revision" made by Senator Keene at the suggestion 

of the office of the Legislative Counsel. We propose to delete the 

added language. 

Second, we propose to delete subdivision (c) which was added to 

Section 2433. We see no good reason to require the warning in a document 

prepared by an attorney or by the principal. We should be safe in 

assuming the attorney will advise his or her client as to the effect of 

the document. Note, however, that Dean Alexander has no problem with 

this amendment. 

Third, we propose to amend subdivision (a) of Section 2434 so that 

it reads as it read prior to the amendments. The change made in this 

subdivision is unnecessary in view of the addition of Section 2440. In 

its present form, the subdivision requires the consent of both the 

attorney in fact and the principal in any case where there is any doubt 

concerning the capacity of the principal to consent. It should be 

sufficient to obtain the consent of the attorney in fact if the principal 

does not object to the treatment (which would preclude the treatment-

see Section 2440). 

We suggest two additional revisions of the bill. We believe that 

it would be desirable for the witnesses to declare under penalty of 

perjury that the principal signed or acknowledged the power of attorney 

and appears to be of sound mind and under no duress, fraud, or undue 

influence. To effectuate this suggestion, we suggest that the following 

be substituted for subdivision (a)(2) of Section 2432: 

(2) The durable power of attorney shall be witnessed by one of 
the following methods: 

(A) Be signed by at least two persons each of whom witnessed 
either the signing of the instrument by the principal or the prin
cipal's acknowledgment of the signature or of the instrument, each 
wi tness making the following declaration in substance: "I declare 
under penalty of perjury under the laws of California that the 
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principal signed or acknowledged this durable power of attorney in 
my presence and that the principal appears to be of sound mind and 
under no duress, fraud, or undue influence." 

(B) Be acknowledged before a notary public at any place within 
this state, the notary public certifying to the substance of the 
following: 

State of California 
County of __ _ } ss. 

On this ____ day of ___ , in the year __ _ 
before me, 

(hele insert name of notary public) 

personally appeared , peJ"Sonally known to me 
(or proved to me on the basis of satisfactory evidence) to 
be the person whose name is subscribed to this 

. instrumeIlt, and acknowledged that he or she executed it. 
I declare under penalty of peliury that the person whose 
name is subscribed to this instrwnent appears to be of 
sound mind and under no duress, fraud, or undue 
influence. 

NOTARY SEAL 
(Signature of Notary Public) 

Senator Keene asked me to review a Michigan bill that would provide 

a durable power of attorney for personal matters. The bill contains one 

provision that would be a useful clarification of Senate Bill 762. We 

suggest that the introductory clause of Section 2438 be revised to read: 

2438. A Excep t only to the !!!!!!:. extent .!! would be the ~ 
g the principal having the capacity to do ~ had made the decision 
£!!; his .£! her ~ behalf under like circumstances, .! health care 
provider is not subject to criminal prosecution, civil liability, 
or professional disciplinary action Where the health care provider 
relies on a health care decision and both of the following require
ments are satisfied: 

The staff also suggests that the Commission consider preparing for 

the 1984 session a recommendation proposing a Statutory Durable Power of 

Attorney for Health Care. This would be a form that could be used by a 

person who so desires. The concept is similar to the concept of the 

California Statutory Will. If the Commission so desires, the staff will 

prepare a draft of the form for the Sep tember meeting. We could send it 

to interested persons prior to the meeting as a staff draft so that the 

Commission would have the comments and suggestions of interested persons 
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before it when it considers the staff draft at the Sep tember meeting. 

This probably would permit the Commission to approve the recommendation 

at the September meeting. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Exhibit 1 

IRENE L. SILVERMAN 
ATTO~N£V AT L.AW 

tOIOO SAt..I'I"A MONICA eOULEVA~O 

SUITE 2500 

LOS ANGELES, CALifORNIA 90067 
T[:L(:"I-IONE 12131 553-4999 

May 6, 1983 

The Honorable Barry Keene 
California State Legislature 
Sacramento Office 
State Capitol 
Sacramento, Ca. 95814 

Re: S.B. 762 

Dear Senator Keene: 

Study L-703 

I am writing to you on behalf of the Bioethics 
Committee of the Los Angeles County Bar Association, of which 
I am the present Chair. 

Our committee has been closely involved with the 
drafting process of the Law Revision Commission in connection 
with their proposed legislation dealing with the appointment of 
a"health care representative to make health care treatment 
decisions when an individual lacks that ability. 

The original approach by the Law Revision Commission 
was a separate statute providing for the vehicle for an individual 
while competent to appoint another individual to make health 
care decisions upon the subsequent incapacity or inability of the 
appointor to make such decisions for himself or herself. Our 
Committee strongly believes that this type of legislation is 
necessary and should be enacted, and hence, we became involved 
in the drafting process, submitting our comments and appearing 
at hearings of the Law Revision Commission. 

Unfortunately, the Law Revision Commission decided to 
proceed with amending the current Durable Power of Attorney Act, 
to incorporate therein the concept of health care decisions. 

Although our Committee was against this approach, and 
we strongly urged the separate statute approach, we nevertheless 
believed that this legislation was important, and hence we 
proceeded to work on the drafting of the amendment to the Durable 
Power of Attorney Act, to provide for a vehicle for an individual 
while competent to appoint another individual to make these decisions 
upon subsequent incapacity. 
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Many of our original comments and concerns were addressed 
by the Law Revision Commission and incorporated into their final 
draft which was then submitted to you. 

We reviewed the current bill, and now find that we 
still have some of the main objections and concerns with this 
pending legislation, and accordingly, I am writing to you to bring 
these to your attention, with t,he hopes that these changes will be 
considered, prior to this bill leaving the current committee. 

1. The Bioethics Co~~ittee strongly believes that 
separate legislation is by far the pereferable means to accomplish 
and insure that an individual has the ability, while competent, 
to designate a representative of his or her choice, to make health 
care treatment (or non-treatment decisions, as the case may be) , 
when, and only in such event, that individual subsequently is 
incapable of making the decision by reasons of a medical inability 
or lack of mental capacity. The criteria which we believe should 
be used is the ability of an individual to give informed consent 
for medical treatment, and if that ability no longer exists, then 
it would be appropriate for the designated representative to make 
such decisions. 

To incorporate this concept into the existing 
Durable Power of Attorney Act, will, in our opinion, potentially 
create the ability for abuse and misuse of powers granted to a 
designated individual. The durable power of attorney, while 
designed to allow an individual to appoint an attorney in fact to 
make decisions concerning property, when encompassing also 
personal decisions, such as health care treatment, can be very 
easily misunderstood by the principal, as well as anyone attempting 
to act in reliance upon the durable power of attorney. 

For example, a separate statute, providing for 
a form, limited solely to health care decisions, cannot be 
mistaken by either the individual executing the document. or any 
other individual acting under it, or relying upon it. This would 
by its very nature be limited in scope, and would not grant broad 
powers. This protection would seem to be crucial for all who may 
wish to take advantage of this type of vehicle to provide for 
himself or herself in subsequent years, when diminishing capacity 
would most likely occur. 
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2. In the originally suggested format by the 
Law Revision Commission, i.e., a separate statute providing 
for a means to designate a "health care representative", a 
specific' form was proposed. This form would be a specific 
printed form which could be used without an attorney, and again, 
would be extremely limited in scope. It could not have been 
used to unwittingly grant broader powers to the designee, and 
the individual executing the form would know specifically that 
he or she was only dealing with health care decisions. If 
broader authority, or specific types of authority, relating to 
health care treatment decisions were desired by the individual 
executing the form, the form could be tailored to so provide. 
This conceivably could be done either with an attorney or without 
one, but the built in safeguards would necessarily be present. 

To use a printed durable power of attorney format, 
these built in safeguards are not present, and the principal 
could be granting very broad powers without realizing it and 
specifically without intending to do so. In essence, this type 
of form could be, and most likely would be, an open-ended form, 
without adequate protection to the princ~pal. 

3. One of the primary concerns which our Committee 
has had, and continues to have with the present Bill, is ·the fact 
that under no circumstances should either a health care representative 
or an attorney in fact be permitted to exercise health care 
decisions for an individual so long as that individual has that 
ability. This substituted decision maker should only have this 
authority once the individual no longer has the capacity to make 
these decisions •. We believe that that would be the most common 
usage for either the durable power of attorney form or for the 
form designating a health care representative, and to allow a 
designee to exercise this authority when the individual still has 
the ability to make these decisions, can create situations which 
will either be contrary to the actual desires of the patient, 
or will create substantial uncertainty in the minds of the treating 
physicians, health care providers, and any other individual or 
facility which would be relying on the authority of the designee 
to act. In the instances where the individual patient has the 
ability to make the health care treatment decision, it would appear 
from the present bill, that in order to provide adequate protection 
for the health care provider, as well as the patient, both the 
patient and the attorney in fact must be consulted for each and 
every treatment decision. In the instances where there may be 
a disagreement, if the health care provider relies on the 
instructions of the attorney in fact, there is no safeguard for 
the patient. Although the present bill attempts to give the 
patient the "priority" over the attorney in fact, in treatment 
decisions, this would be true without the execution of any document, 
where the patient is competent and able to make these decisions. 
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This language would seem to defeat the very purpose of allowing 
for the designation of a nominated person to act when the 
principal cannot make these decisions. To allow this when the 
patient is still able to make the necessary decisions and consent 
or refuse to consent to treatment, would seem to be circumventing 
the purpose of this type of legislation. 

4. The present bill does not address the situation 
of cases where over a period of time the individual may execute 
either conflicting durable powers of attorney concerning health 
care treatment decisions, or execute subsequent powers of attorney 
appointing a different attorney in fact. Surely, the latest 
in time (the last executed power) should control. There could 
very well be an untenable situation where there are conflicting 
documents or several documents which have been executed over a 
period of years. This would necessarily create confusion in the 
minds of all who would be acting under or relying upon the 
powers of attorney. and could create circumstances which would 
have the effect of going against the actual intentions and desires 
of the principal (patient). 

5. Another situation created by the present bill is 
the concept of allowing the attorney in fact access to all medical 
records and information. While this is extremely important when 
the attorney in fact is acting when the principal no longer has 
the capacity to do so, it also could act to invade the privacy of 
the principal while he or she is capable of making health care 
decisions. For example, presumably these documents will be execute 
well in advance of the need for a representative to make health 
care decisions, i.e., while the individua I is relatively young 
and/or healthy and is looking to secure future possibilities of 
advancing age and/or incapacity. The document would most likely 
be executed by the principal and put away until the need arises 
for someone other than the principal to make these decisions. 
During this period of time the attorney in fact has the power and 
authority to gain access to medical records and information. which 
may certainly be contrary to the actual intentions and desires of 
the principal. Again, it is believed that this could be handled 
if the present bill made it explicitly clear that the authority 
does not commence until the principal is unable to make health 
care decisions, either by reason of physical inability or by reason 
of lack of mental capacity. 

6. It is our opinion that only one person should be 
designated as either an attorney in fact or a health care repre~entative. 
This person should not be a corporation or other type of entity, but 
should be an individual. To allow an individual to appoint "my 
family". "my children" or "my spouse and my children" would 
necessarily create conflict and procedural problems in carrying 
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out the intended desires of the principal (patient). Specific 
language in the bill should provide for this to alleviate any 
potential conflict problems, disputes between family members, and 
to avoid putting the health care provider in the middle of such a 
problem. 

7. Section 243B(b) which provides for immunity of 
a health care provider seems to imply that the health care provider 
acts at its own peril by the language "believes in good faith 
that the decision is consistent with the desires of the principal 
as expressed in the durable power of attorney or otherwise made 
known to the health care provider". There will be many situations 
where the health care provider will have no specific knowledge as 
to the actual desires or intentions of the principal,.especially 
where the power of attorney form is silent, and there is no long 
standing relationship between the patient and the health care 
provider. It would seem that there should be immunity in cases 
where there is no contrary indications that the desires or 
intentions of the principal (patient) is contrary to the instructions 
of the attorney in fact. This language could put the burden on 
the. health care provider to go beyond specific instructions where 
there is no information available to such provider as to the 
actual wishes or desires of the patient. We do not believe this 
was the intention of this section, but rather to insulate the 
health care provider from liability where action is taken relying 
upon the durable power of attorney, and where no other information 
has been given to the health care provider. 

8. Section 2412.5 allows a petition to be filed 
with respect to a durable power of attorney for health care decisions, 
to provide for court determination of whether or not the power is 
still effective, and to allow for a determination that it is 
terminated upon the determination by the court that at such time 
the principal lacks the capacity to give or to revoke the power 
of attorney. It would seem in most cases, the power of attorney 
will not come into play until and when the principal no longer 
has the capacity to act on his or her own behalf, and certainly this 
should not be a~iteria for defeating the expressed desires and 
intentions of the principal when the durable power was first executed. 

In addition, certainty it would be necessary in some 
cases to determine that the attorney in fact is either unfit to act 
or is acting inconsistent with the desires of the principal. Whether 
or not the principal has the capacity to give or revoke a power 
at that point in time should be irrelevant to the determination that 
the attorney in fact should not be allowed to continue to act, if 
in fact, that attorney in fact is known to be acting in a manner 
inconsistent with the expressed or known intentions and desires of 
the principal. . 
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9. Section 2433 provides that "a printed form" 
of a durable power of attorney sold in this state (without use 
of counsel) shall include a warning to the principal concerning 
its execution. This language, although designed to protect lay 
individuals without advice of an attorney who may purchase a 
printed "fill in the blank form", does not provide any protections 
for forms which are drafted by other lay individuals without the 
use of an attorney. For example, one family member may draft 
such a document and ask another family member to sign it, and 
the person executing the document may still not have the complete 
understanding of the powers and authorities which he or she is 
delegating. This warning should be required on all forms whether 
preprinted or not, and whether sold or not, if'not prepared by 
an attorney. 

UnfortUnately, I was just advised that hearings will 
be held on this bill on Tuesday, and I am unable to appear before 
the committee to personally raise the foregoing problems, questions 
and concerns. 

I would, 
status and progress 
in this connection. 
I will certainly be 
which you may have. 

however, appreciate being kept advised of the 
of this bill, and al+ future hearings, if any, 

Although, I cannot be present for the hearings, 
available by telephone to answer any questions 

As stated herein, the Bioethics Committee believes that 
some type of legislation is necessary to provide for a vehicle to 
allow an individual to appoint another individual to make health 
care decisions when he or she is no longer able to do so, however, 
S.B. 762 in its present form creates great concerns and potential 
problems. We urge that this bill be reviewed carefully and some 
if not all of the problems raised herein be addressed and corrected 
before it leaves the Committee. 

I am sending a copy of this letter to Richard Thompson, 
the consultant with the Senate Judiciary Committ~e, to also advise 
him of our objections to this bill with the hope of creating additional 
amendments thereto. 

In addition, for your information and review, I am enclosing 
herewith our original comments submitted to the Law Revision 
Commission, so that you may have the benefit of our attempts to 
raise these issues and questions, and our suggested solutions to the 
issues. 
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Thank you for your consideration of the foregoing, 
and should you wish additional information or have additional 
questions, we would welcome the opportunity of being of assistance 
to you. 

ILS:dh 
encs. 

Very ~U1Y yours, 

~~J~~~ 
IRENE L. SILVERMAN 
Chair 
BIOETHICS COMMITTEE OF THE 
Los Angeles County Bar Association 

co: Richard Thompson, Senate Judiciary Committee 
Jay N. Hartz 
Richard S. Scott 
John DeMoully, Law Revision Commission 
Gary Rowse 
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THE LEGAL SERVICES SECTION 
Study L-703 

OF THE STATE BAR OF CAUFORNIA 

ExtClmV[. COMMITTEE 

OIARUS F. '","UtER, eM" 
PI.TER It RIll\.. CA.a.:r-DuigrUJt~ 
TAMARA C. A. D"AHJ'o.I, S~CT't1lJry 
YVONNE.8. BURKE, TUuurN 

itUDOLFO c. AltOS, SACRAM[STO 
YVONNE :a..1lURKI.. LOSA. .... ca:LE.5 
1I.0BERTM. CASSEl., SA:S FRANOSCO 
ROIER! J- COHI.:N. SA!'I."'JA ANA 
DAVID C. CO~,m, MAkTINtZ 
TAMARA C.A. DAHS.AlJP.UR."II 
GREGORY t. KSOU." SAN DIEGO 
FREDE-RICK c:.. K.RACK£, WAlStJr C1lEEK 
DAVID ,,"', LO .... L, fAlJl.fU:W 

555 FRANKUN STREET 
SAN FRANCISCO 94102-4498 

TELEPHONE ·561.8250 
AREA CODE 4J 5 

May 6, 1983 

The Honorable Barry Keene 
Member of the Senate 
The State Capitol 
Sacramento, California 95814 

Be: SB 762 

Dear Senator Keene: 

RlCAR.OO F. MUNOZ. 105 ANCI.W 
aOSE M. OCHI, LOS ANGELI.S 
CHAII.US f. PALMER, LOS ANGELES 
rEnA. it :RIlD, RED~'OOD CITY 
DANIEL N. SILVA, SAN J"RA."'IClSCO 
MlCHAI.L F. STANLEY. LOS A,"ojGEL£5 

The Legal Services Section's Committee on Legal Problems 
of Aging of the State Bar of California opposes SB 762 as present
ly drafted. 

SB 762 would allow for durable powers of attorney to delegate 
decision-making authority with respect to health care decisions 
("any care, treatment, service or procedure to maintain, diagnose, 
or treat an individual's physical or mental condition" [§2430(a)}). 
The Legal Problems of Aging Committee has been following the 
development of this legislation as it was being developed by the 
California Law Revision Commission. For your reference, a copy 
of our correspondence with the Law Revision Commission is attach
ed to this letter. 

The Committee, after much discussion, is of the opinion that 
SB 762, as presently drafted, has great potential for harm and 
abuse, especially with respect to elderly persons. Therefore, 
the Committee is opposed to the legislation. 

On the other hand, the Committee believes that the basic 
concept of a "health care representative" could be both useful 
and beneficial. Moreover, we also believe that the legislation 
proposed by Senator Keene can be aJOended to accomplish this pur
pose. 



Senator Barry Keene 
Re: SB 762 
May 6, 1983 
Page Two 

More specifically, the Committee feels that the following 
amendments are necessary before the bill would be acceptable: 

1. The principal (patient) must retain a "veto" power over 
any particular decision, irrespective of his or her perceived 
"capacity to give a durable power of attorney". In other words, 
a decision of an attorney in fact is valid only where either it 
is assented to by the principal or the principal expresses no 
decision. -

The Committee believes that the major deficit and princi
pal danger of this bill is the fact that the principal has the 
burden of proof that he or she has the capacity to revoke the 
power of attorney and the burden of commencing a court action to 
establish such a fact. This also flies in the face of well-estab
lished law that there is a presumption of sanity and testamentary 
capacity (See Estate of Lingenfelter (1952) 38 Cal.2d 571, 580-581, 
and Penal Code, Section 1369(f». In the Committee's experience, 
misguided or over-zealous or evil-intended health care providers 
and attorneys in fact are not as rare as we would hope, and their 
misconstruction of a principal's mental status (e~g., "What do you 
mean that you disagree with my medical assessment; you must be 
crazy!") would deprive the patient of control of his or her medi
cal treatment under § 2437 of this proposed law. 

2. To the extent that the durable power of attorney format 
is used, the health decision delegation should be an entirely 
separate document from any powers of attorney regarding property. 
In other words, there must be two separate documents. 

The proposed law does not require that a durable power 
of attorney regarding health care decisions be an entirely separate 
document from one authorizing decisions regarding property. The 
Committee is concerned that this might lead to confusion (must the 
attorney in fact be the same for both delegations?) or mistakes 
(e.g., signing before a notary so that real property might be sold 
with-no intention of appointing any person as a health care attorney 
in fact). 

3. The statute should specifically provide that no health 
care provider may condition admission to a facility or rendition 
of treatment on the requirement that a patient execute such a 
durable power of attorney. 

There is a concern among members of the Committee that 
some health care facilities, particularly nursing homes, might 
require patients to appoint such attorneys in fact as a condition 
of their admission or continued treatment. That would be clearly 
an abuse of this statute and therefore must be prohibited. 
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4. Operators and employees of community care facilities 
should also be prohibited from becoming the attorney in fact for 
health care decisions. 

Under proposed Section 2432(b), neither the treating 
health care provider nor any employee of the treating health care 
provider may be designated as the attorney in fact to make health 
care decisions. The Committee believes a potential for abuse 
also exists with regard to the operators and employees of community 
care facilities. While regulations currently generally prohibit 
such persons from accepting appointment as a conservator of the 
estate or a substitute payee (Title 22, California Administrative 
Code, Section 80343(b», there is nothing which would prohibit 
such a person from being designated under this proposed statute. 

5. All durable power of attorney for health care documents 
should contain boldfaced warnings. 

_ Section 2433 of the proposed statute reguires a boldfaced 
typed warning on any "printed form of a durable power of attorney 
sold in this state for use by a person who does not have the advice 
of legal counsel". Firstof all, the Committee fears that the 
failure to require such warnings on "non-printed" durable powers 
of attorneys invites easily circumvention of the protections such 
warnings are meant to provide. Even if the power of attorney was 
drafted by an attorney, it is unclear as to why the warning should 
be missing from that document. And, of course, the document does 
not have to be either printed or prepared by an attorney, but 
could be prepared by anyone else. 

Second of all, the warning should include a provision 
which advises the prospective principal that they may restrict 
the type of medical treatment or placement that they do not desire. 

The Committee also has other more technical objections to 
or questions about other provisions in the proposed statute. 
For example, while Section 2435(a) seems to limit the ability of 
an attorney in fact to consent to "involuntary placement in a 
mental health facility", since the attorney in fact would be 
"consenting" on behalf of the principal, how could it be "involun
tary"? 

Therefore, in summation, the Committee opposes the bill as 
presently drafted. 



'Senator Barry Keene 
Re: SB 762 

~ May 6, 1983 
Page Four 

The views expressed herein are those of the Legal Services 
Section and its Committee on Legal Problems of Aging, and not 
necessarily those of the State Bar of California. The Bar's 
Board of Governors has not reviewed or taken a position on this 
legislation. 

EGF:jd 

Edward G. Feldman, Chair 
Committee on Legal Problems of Aging 
State Bar of California 

I 

• 
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THE UNIVERSITY OF SANTA CLARA 

SCHOOL OF LA \V 
OFrJCE OF THE DEAN 

John H. DeMoully, Esq. 
Executive Secretary 

May 17, 1983 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94306 

Dear John: 

Study L-703 

Congratulations on getting 762 through the Committee 
on Judiciary. I don't find any of the amendments, including 
amendment 6, to be bothersome. I think attorneys probably 
should put the warnings into instruments; at least I don't 
see how it hurts to have them do so. Those creating their 
own documents will probably go to a legal stationer and so 
have the warning provided. 

I hope that the bill considered continues to get favorable 
consideration and, as always, offer whatever help I can provide. 

GJA:jsc 
/ 

Sincerely" ,>' 
/ 

/7 
/' /(d 

/~eorge/J. Alexander 
/ ..-' Dean 

/ 

HOB) 9~361 • SA:"JTA CLAHA • CALlFOFtNI ....... 95053 

i 



AMENDED IN SENATE APRIL 7,1983 

SENATE BILL No. 762 

Introduced by Senator Keene ' 

March 2, 1983 

An act to amend Sections 2356, 2402,2410, 2411, $412, 2417, 
2419, and 2421 of; to add Section 2412.5 to, and to add Article 
5 (commencing with Section 2430) to Chapter 2 of TItle 9 of 
Part 4 of Division 3 of, the Civil Code, relating to durable 
powers of attorney. . 

LEGISLATIVE COUNSEL'S DIGEST 

SB 762, as amended;'Keene. Durable powers of attorney. 
Existing law provides for durable powers of a~omey under 

the Unifonn Durable Power' of Attorney Act but does not 
specificaJIy provide For or regulate durable poweTsotattorney 
for health ,care. , 

This bill would' eee ftft aRiele heaEIiBg eftatleEl "DaNsle 
Pe'fler'ef .t.+terney ~ Res:l:tfi Catoe." specificaJIy Pf0vide for 
durable powers of attorney for healthcai'e, which would 
authorize'the attorney in fact to make health care decisions 
For the principaL The bill requires mch a durable power of ' 
attorney to· be Sfgnedby at least 2 wl/11esses or acknowledged 
beFore a notarypublic. It wouli1prohlbita treating health care . 
provider and 1m employee of II tr~tiJJg .health care provider 
from beiDgdesignated ilS an:attorneyinfad. It woti/d require 

, printed forms to include spedfied statements, It would 
provide that while the principal has the capacity to give a 
durable power of attorney, the principal may revoke the 
power of attorney, as specified. It would permit a health care 
provider to rely on a health care decision made by the 
attorney in Fact, as specil1ed. It wou1.d,qu,!cerelated changes 
and enact related P1YJVisidtis. '-,,':', ',' ., 

Vote: majority. 'Appropriation: no. FiSCal committee: no. 

/ 
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State-mandated local· program: no. 

The people of the State of Cah"fomia do enact as foUows: 

1 SEGTIO~ l-: ArBele Ii (eBtllftl:eftemg wi-Ht SeeHeft 
2 Q4aGt is tlaaea te Gheflter g ef Title 9 ef Pftft 4 ef Divtsieft 
3 a ef -Mte QW Geae, te rea&. 
4 
5 
6 

fzrtiele S, DttritBle Pewer ef Atterftey fer Health Gtre 

. 7 SECTION 1. Section 2356 of the Civil Code is 
8 . amended to read: 
9 2356. (a) Unless the power of an agent is coupled 

10 with an interest in the subject of the agency, it is 
11 terminated by any of the following: . 
12 (1) Its revocation by the principal. 
13 (2) The death of the principal. 
14 (3) The incapacity of the principal to contract. 
15 (b) Notwithstanding subdivision (a)" any bona fide 
16 transaction entered into with such agent by any person 
17 acting without actual knowledge of such revocation, 
18 death, or incapacity shall be binding upon the principal, 
19 his or her heirs, devisees, legatees, and other successors 
20 in interest . . 
21 (c) Nothing in this section shall affect the provisions of 
22 Section 1216. . 
23 (d) With respect to a power of attorney, the provisions 
24 of this section are subj ect to the provisions of ,\iotiele 
25 Articles 3 (commencing. with Section 2400) and 5 
26 (commencing wIth Section 2430) of Chapter 2. 
27 (e) With respect to a ,proxy given by a person to 
28 another person relating to the exercise of voting rights, to 
29 the extent the provjsions of this· section conflict with or 
30 contravene any other provisions of the statutes of 
31 California pertaining to the proxy, the latter provisions 
32 shall prevail. 
33 SEC 2. Section 2402 of the Civil Code is amended to 
34 read: 
35 2402. (a) If, following execution of a durable power 
36 of attorney, a court oBhe principal's domicile appoints a 

!Ii. 110 
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1 conservator of the estate, guardian of the estate, or other· 
2 fiduciary charged with the management of all of the 
3 principal's property or all oEhis or her property except· 
4 specified exclusions, the attorney in fact is accountable to 
5 the fiduciary as well as to the principal. The fiduciary has 
.6 the· same power· to revoke or amend the power of 
7· attorney that the principal would have had if he or she 
8 were not incapacitated; but, if a conservator is appointed 
9 by a court of this state, the conservator can revoke or 

10 amend the power of attorney only if the court in which· 
11 the conservatorship proceeding is pending has first made 
12 an order authorizing or requiring the fiduciary to revoke 
13 or amend the durable power of attorney and the 
14 revocation or amendment is in accord with the order. 
15 This subdivision does not apply to a durable power of 
16 attorney to the extent that the durable power of attorney 
17 authorizes the attorney in fact to make health care 
18 decisions, as defined in Section 2430, for theprincipal. 
19 (b) A principal may notninate,.bya durable power of 
20 attorney, a conservator of the person or estate or both, or 
21 a guardian of the person or estate or both,· for 
22 consideration by the court if protective proceedings for 
23 . the principal's person or estate are thereafter 
24 commenced. If the protective proceedings are 
25 conservatorship proceedings in this state, the nomination 
26 shall have the effect provided in Section 1810 of the 
27 PTobate Code, and the court shall give effect to the most 
28 recent writing executed in accordance with Section 1810 
29 of the Probate Code; whether or·not such writing is a 
30 durable power of attorney. 
31 SEC 3. Section 2410 of the CivilCode is amended to 
32 read: 
33 2410. As used in this article: 
34 (a) "Attorney in fact" means an attorney in fact 
35 designated in a power of attorney. 
36 (bl "Durable power of attorney for health care" 
37 means a durable power of attorney to the extent that it 
38 authon'zes an attorney in fact to make health care 
39 decisions, as defined in Section 2430, for the principal. 
~ ~ . 
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1 (c) "Power of. attorney" means a written power of 
2 attorney, durable or otherwise, which designates for a 
3 natural person an attorney in, fact who was a resident of 
4 this state ab the time the power of attorney was created 
5 or is a resident of this state at the time the petition is filed 
6 under thiurticle. For the purposes of this article,a power 
7 of attorney does not include a proxy given by a person to 
8 another person with respect to the exercise of voting 
9 rights that is governed by any other statute of California. 

10 ~ 
11 (d) "Principal" means the, natural person who has 
12 designated another as his or her attorney in fact in a 
13 power of attorney. ' 
14 SEC 4. Section 2411 of the Civil Code is amended to 
15 read: 
16 ,2411. A petition may be filed under this article by any 
17 of the following:, ' 
18 (a) The attorney in fact. 
19 (b) The principal. 
20, (c) The spouse or any child of the principal. 
~1 , ,(d) The conservator of the person or estate of the 
22 principal. 
23 (e) Any person who would take property of the 
24 principal under the laws of intestate' succession if the 
25 principal died at the time the petition is filed, whether or 
26 not the principal has a will. 
27 (f)The court investigator, referred to in Section 1454 
28 of the Probate Code, of the county where the power of 
29 attorney was executed or where the principal resides. 
30 (g) The public guardian) of the courtty' where the 
31 power of attorney was executed or where the principal 
32 resides. ' 
33 ' (h) A treating health care provider with respect to a 
34 durable power of attorney for health care. 
35 SEC 5. Section 2412 of the Civil Code is amended to 
36 read: ' 
37 2412. A Except, as provided in Section 2412.5, a 
38 petition may be, filed, under this article for anyone or 
39 more of the folioWingpul'poses: 
40 (a) Determining whether the power of attorney is still 
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1 effective or has terminated. 
2 (b) Passing on the acts or proposed acts of, the attorney 
3 in fact. 
4 (c) Compelling: the atWiney in fact to submit his or 
5 her accounts or rep6rt his' or her acts as attorney in fact 
6 to the principal, the spouse of the principal, the 

. 7 conservator of the Person or the estate of the principal, 
B or to such other person as the court in its discretion may 
9 require, if the attorney in fact has failed to submit an 

10 accounting and report within' 60 days after written 
11 request from the person filing the petition. 
12 (d) Declaring that the power of attorney is terIDinated 
13 upon a determination by the court of all of the follOwing: 
14 (1) The attorney in fact luis violated or is Unfit to 
15 perform the fiduciary duties under the power of 
16 attorney. 
17 (2) At the time of the determinatiori by the court, the 
18 principal lacks the capacity to give or to revoke it power 
19 of attorney. 
20 (3) The termination of the power of attqrney is in the 
21 best interests of the principal or the principal's estate. 
22 SEC 6. SecHon 2412.5 is added to the Civil Code, to 
23 read: . 
24 2412.5. With respect to a durable power of attorney 
25 for health care, a petitioD inlly be filed under this arHcle 

"26 for anyone or more of the following purposes: 
27 (a) Determining whether the durable power of 
2B attorney for health· care is still eRective or" has 
29 terminated. . 
30 (b). Determining whether the acts or proposed acts of 
31 the attorney in fact are consistent with the desires of the 
32 principal as expressed in the durable power of attorney 
33 or otherwise made known to the court. 
34 (c) Compelling the attorney in fact to report his or her 
35 acts as attorney in fact to the pnncipal, the spouse of the 
36 principal, the conservator of the 'person of the principal, 
37 or to any other personas the cobit in its discreHon may 
38 reqmre, if theattomeyifl fact lIas failed to submit such 
39 a report within"10'days after Written request from the 
40 person filing the petition. 
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1 (d) DecJa:ing th~t the durable power of attorney (or 
2 health care IS termmated I1pona determination by the 
3 court of both of the foUoWing: . 
4 (1) The attorney in fact. has violated or is unfit to 
5 perform the duty under the durable power of attorney 
6 for health care or has failed - - . 'th LL J'-'-- .Ft'll to act conSJstent W1 Ule ueSlres Or e 

7 principaL, 
8 (2) At the time of the determination by-.the court, the 
9 principal lacks the capacity to give orJplJ!!(/()ke a durable 

10 power of attorney for health care . . C -ri":::-, 
11 SEC 7. Section 2417 of the Civil cede is amended to 
12 read: ' 
13 2417. (a) Upqp. tl¥i filing of a petition under this 
14 article, the cler~aH set the petition for hearing. 
15 (b) At least 30 days before the tinie set for hearing, the 
16 petitioner shall serve notice of fune and place of the 
17 hearing, together with a copy oHhe p~tition, on all ofthe 
18 following: . , 
19 (1) The attorney in fact if not the petitioner. 
20 (2) The prillcipal if not the petitioner. 
21 (3) Any' other persons the' court in its discretion. 
22 requires. 
23 (c) Service shall be made by mailing to the last known 
24 address of the person required to be served unless the 
25. court in its discretion requires that notice be served in 
26 some other manner. Personal delivery is the equivalent 
27 of mailing. 
28 (d) Proof of compliance with subdivisions (b) and (c) 
29 shall be made at or before the hearing. If it appears to the 
30 satisfaction of the courtthat the notice-has been given as 
31 required, the court shall so find in its order, and theorder, 
32 when it becomes final, is conclusive on all persons. 
33 (e) Proceedings under this article shall. be governed, 
34 whenever possible, by the provisions of this article, and 
35 where the provisions of, this article do not appear 
36. applicable, the provisions of Division 3. (commencing 
37 with Section 300) of the Probate Code shall apply. 
38 . (f) The court for good cause may shorten the time 
39 required for the perfonnance of any act required by this 
40 section. ' 
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1 (g) In a proceeding under this article commenced by 
2 the filing of a Petition by a person other than the attorney 
3 in fact, the court may in its discretion award reasonable 
4 attorney's fees to; . . 
5 (1) The attorney in fact if the court determines that 
6 the proceeding was commenced without any reasonable 
7 cause. . 
8 . (2) The person comme~cing the proceeding if the 
9 court. determines. that the attorney in fact. has clearly 

10 violated the fiduciary duties under the power of attorney 
11 or has failed without any reasonable cause or justification 
12 to submit accounts or report acts to the principal or 
13" conservator of the estate wit;flffl ~ ~ or of the person, 
14 as the case may be, :;Uter written request from the 
15 principal or conservator. 
16 SEC 8. Section 2419 of the Civil Code is amended to 
17 read: 
18 2419. An appeal may be taken from any of the 
19 follOWing: 
20 (a) Any final order or decree made pursuant to 
21 subdivision (a), (b), or (d) of Section 2412 or &em aft 
22 subdivision (a), (b), or (d) of Section 2412.5. 
23 (b) An order dismissing the petition or denying a 
24 motion to dismiss under Section 2416. 
25 SEC. 9. Section 2421 of the Civil Code is amended to 
26 read 
27 2421. (a) Except as prOvided in St:ll:II:1WiMSft -fI!tt 
28 subdivisions (b), (c), and (d), a power of attorrieymay 
29 expressly eliminate the authOrity of any person listed in 
30 Section 2411 to petition the court under this article for 
31 anyone or more of the purposes enumerated in Section 
32 2412 or 2412.5 if both of the following requirements are 
33 met: 
34 (1) . The power of attorney is executed by the principal 
35 at a time when the principal has the advice of a lawyer 
36 licensed to practice law in the state where the power of 
37 attorney is executed. . 
38 (2) The approval of the lawyer described in paragraph 
39 (1) of the power of attorney is included as a part of the 
40 instrument that constitutes the power of attorney. 
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1 (b) Notwithstanding any provision of the power of 
2 attorney, except as provided in.subdivision (c), the 
3 consetvatot oftheestate;ofthe ptinoiplil may petition the 
4 court under this article for anyone or more· of the 
5 . purposes enumerated in Section 2412. . 
6 (c) Notwithstanding any provision of the power of 
7 attorney, in the case of a durable power of attorney for 
8 . health care,· the cons.ervatorof the person of the principal 
9 . may petition the court under this article for any of the 

10 purposes enumerated in subdivisions (a), (c), and/d) of 
11 Section 2412.5. 
12 (d) Notwithstanding any provision of the power of 
13 attorney, in the case of a durable power of attorney for 
14 health care, the· attorney in fact may petition the court 
15 under this article for any of the purposes enumerated in 
16 subdivisions (a) and (b) of Section 2412.5. . 
17 SEC 10. ArticleS (commencing with Section 24,JO) is. 
18· added to Chapter 2 of Title 9 of Part 4 of Division 3 of the 
19 Cin1 Code, to read: . 
20 
21 Article 5. Durable Power of Attorney for Health Care 
22 
23 2430. As used in this article: 
24 (a) "Durable power of a.ttorney for health care" 
25 means a durable power of attorney to the extent that it 
26 authorizes an attorney in fact to make health care 
27 deCisions for the principal. 
28 . (b) "Health care" means any care, treatment:, service, 
29 of.p'iocedure to maintain, diagnose, or treat ail 
30 i11dividl1al's physical or mental condition. 
31 '(c) "Health care decision" means consent, refusal of 
32 consent, or withdrawal of consent to health care. 
33 (d) "Health care provider" means a person who is 
34 licensed, certified, or otherwise authorized by the law of 
35 this state to administer health care in the ordinary course 
36 of business or practice of a profession. 
37 (e) "Person" i~cludes an individual, corporation, 
38 partnership, assoCiation,. tiJe sta~e, a City, county, city and 
39· county, or other· pulUicentity 'or governmental 
40 subdivision or agency, 01' liI:Jy other legal entity. 
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~ D::;;~;1 ~:;'a':le Ikcwer of attoTlJef executed after 
3 in Fact to make heaJ::m-etv: ~ llUJ!Iorize ~e attorney 
4 iF th £ eclS10ns wr the prmcipal only 
5 (b) ~7~ °btttorney complies with this article. 
6 January 1 1~ ti/;wer //;,F attorney executed before 
7 in Fact to :nake dec~ spec. 1. capy authorizes the attorney 
8 care of the principal°::; be~~ medicaJ ~r health 
9 this artide afi:er filii to be valid under 

10 Fails to co.rnpJY with ::: ~ 1f!84, notwithstanding that it 
11 subdivision (aJ oFSection2,~u;{ementoF~aph (2) of 

- - "".., or sUbd1vision (c) of 
Section 2433 

. :; but, to the extent that the 
12 durable power of attorney authorizes the attorney in Fact 
13 to make health care decisions for the principal, the· 
14 durable power of attorney is sUbject to alrthe proviSions 
15 of this article and to Article 4 (cornn1enci!Jg with Section 
16 2410). _ - -
17 (ej Nothing in this article affects the validity 01 a 
18 decision made under a durable power of attorney before 
19 January 1, 1984. _ '. . _ - . 
20 2432. (a) An attorney in Fact under a durable power 
21 of attorney may not make h¢8/th care decisions unless 
22 both of the follOWing requirements are satisfied: "'.'.' 
23 (1) The .dufliblepower of attorney. sJiecilically 
24 authorizes the 'attorney in Fact to make heaJthcare 
25 deciSions.' .. . . ' . ...... ' 
26 (2) The durable power of sttorney either (A) is signed 
9:T by at least two Witnesses who are present when the 
28 durable power of attorney is signed by the principal or 
29 when theprincijJal aclcnpwledges his or her signature or 
30 (B) is a6knowledgedbeJbre a notary public at any place 
31 within this state. -., 
32 (b) Neither the treating health care provider nor an 
33 employee of the treating healtil care provider -

• no~ an ope~ator of a co.munity care facility nor an 
eBflcyee of an operator of a co~munity care facility, 

maybe 
84 designated as the attorney in fact to make health care 
35 decisions under a durable power of attorney. A health 
36 care provider or employe.eoF a health. careproVider may 
37 not act as an' attorney infacf' to make health care 
38 decisions iF the health' care provider becomes the . 
39 principal's treating health care pro~r. 
40 (c) None of the Following maybe used as a witness ,. 
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1 under ~vision (a):.. . 
2 . . (1) A l;Jealth care provider. 

. 3· . (£) ,An employeeaf 8 health care provider . 

. 4' (3) The attorney in fact. 
5 2433. (a) A printed form of a durable power of 

... 6 attorney for health caro sold in this state for use by a person who does,not 
.' 7 have the advice of legi# counsel shall AIe>'tMt) Hie 

8 MlfBIlWtg1!6tit!t>M 19f1Bitt bJ8IiJ~ i'J'f'tJ, ~ atMiH6,ff m 
9 the n~I'tJ'ltMf'tJti '" mlHJj.ift·~ fb)",'&eH011 M8B; 

10' -if it Jj8:0.Tmila #Ie at#EWBs,r in Met M Malle hettHA em e 
11 tfeei5i_. "'FJW; 

provide no other autbcrity than the authority to make 
health care decisions on behalf of tbe principal and shall 
include the following notice in 10-point toldface typE: 

ijA~NING TO PfFSON EIECUII~G THIS DOCUMENT 

a durable 
executing 
facts: 

This is an important legal document. It creates 
pover of attorney for health carE. Eefore 
this document, you should kuow theSE important 

1. T his document gives the person you designate 
12 as your attorney in fact the power to make health care 
13 decisions for you, subject to any limitations or statement 
14 of your desires thatyop inclu4ttinthis J/ocument. The 
15 pOwer to make health care decisions for you may include 
16 consent, refusal of consent, or withdrawal of consent to 
17 any care, treatment, service, or procedure to maintain, 
18 diagnose, or treat a physical or mental condition.';:' 

You may state in this document a~y tyres of aedical 
treatment or placements that you do Dot desire. 

2. This po~er will exist for an indefinite 
period of time unless you limit its duration in this 
docu.ent. This po~er will continue to exist 
notwithstanding your subsEguent disability or incapacity. 

3. Notwithstanding this docu.ent, ycu have tbe 
right to .ake .edical decisioDs for ycurself so long as 
JOu can give informed conseut with resFect to the 
particular .edical decision. 

4. You have the right to revoke tbe appoint.£nt 
of the person designated in this document bJ notifying 
that person of the re~ocation orally cr in Mriting. 

5. You have the right to revoke the authority 
granted to the person deSignated in this doco£ent to ~ake 
health care decisions for you by notifying thE treating 
physician, hospital, cr other healtb caIe provider orally 
or in writing. 
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19 (b) The printed form described in subdivision (a) 
20 shall also include the following notice: "This power of, 
21 attorney will not be . valid for making health care 
22 decisions unless it is either (1) signed by two witnesses 
23 who are present when you sign or acknowledge your 
24 signature or (2) acknowledged before a notary public in 
25 California." . . 

(C) A durable power of attorney pre Fared in this 
state that is not a printed for. shall include, in capital 
letters, the substance of the state.eots frovided for 1D 
subdivision Ca) if the pOher of atto~ney permits the 
attorney in fact to lake health care decisicrs. 

26 2434. (a) Unless the durable power of attorney 
27 provides otherwise, the attorney in fact designated in a 
28 durable.power of attorney for health care who is known . 
29' to the health care provjder to./xIa"ailabJe and wi1Ung to 
30 make health care decisions has priority over any other 
31 person to. act for theprindpal in all matters of health 
32 care, but the attorney in fact doesnothave pn"t,dlJ "11':1 

33 tim ptil'le.y,.tiwitiJ f1t!(JfJ88toju authOrify to make a. particular health care 
34 decision if the prinCipal is able to give informed consent 
~5 with,.espe.cUo thtlt c/.ecision. . 

Nothing in this suLdivision precludes a he~ltb care . 
provider frow requiring that the attorney 1n fact an~ ~h€ 
principal both agree to a particular health care deC1SlOD 
if the health care provider is uncertain whether the 
principal has the capacity to give infcrmed ccnsent with 
respect to that decision. 

36 (b) Subject to any limitations in t;he dura?ie power of 
37 attorney, the attorney in facjdeslgnated ma, durjWle, 
38 power of attorney for: he.althcare maymajre health care 
.1Q np"t.;nn.< for the pnncIPaJ. 

, bBfore or afteL the death of the principal, 

to the same extent as the 
40 P;;~~iP-;l ~ould mike he8Jth care decisions for hiinself or . 
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1 herselF iF the. p~ncipal had the capacity tv db S~ 

• including a disposition under the Uniform Acatonical 
Gift Act, Chapter 3.5 (commencing with section 1150.5) of 
Part 1 of DiVision 1 of the Health and Safety Code. The 
attorney in fact has a duty to act consistent with the 
deEires of the principal as expressed in the durable Fo~e[ 
of attorney or otber~ise made known to the attorney in 
fact at any time. 

2 243/j. A durable power of attorney may nofauthorize 
3 the attorney ili fact to coilsentliO 'aIly'ofthefoRowing on -
4 behalf of the principal: ' , 
5 (a) Commitment tf) or iJJJ''''''-_, placement in a 
6 'mental health treatment facility. 
7 . (b) Con.vulsive treatment (as defined in Sectibn 5325 
8 of the Welfare~dlnstitub'ons Code). 
9. (c) Psychosurgery (as defined in Section 5325 of the 

10 Welfare and Institutions Code). 
11 (d) Sterilization. 
12 2436. An attorney in fact authorized to make health 
13 care decisions under a durable power of attorney has the 
14 same right as the principal to receive information 
i5 regarding the proposed health care, to reCeive and 
16 review medical records, and to consent to the disclosure 
17 of medical records. ' 
18 2437. (a) At any time while the principal has the 
19 capacity to give a durable power of attorney for health 
20 care, the principal may do any of the following: 
21 (1) Revoke the appointment of the attorney in fact 
22 under the durable power of attorney for health care by 
23notifyJng the attorney in fact orally or in writing. 
24 ,(2) Revoke the authority granted to the attorney in 
25 fact to make health care decisions by notifying the health 
26 care provider orally or in writing. . 
27 (b) If the. principal notifies lhe· health care provider 
28 orally or in writing that the authority granted to the 
29 attorney in fact to make health care decisions is revoked, 
30 thehealth care provider shall make the notification a part 
31 of the principal's medical records. 

(C) It is presumed that the principal has the 
capacity to revoke a durable pOller of attorney for healtb 
care. 1his presuapticn is a F~esumftion affecting the 
burden of proof. 

(d) A valid ~urable pOller of attorney for bealth 
ca~e revokes as a matter of law any prior durable power of 
attorney for bealth care. 

32 2438. A health care provider is not subject to crimlnal 
33 prosecution, ciVl1 liability, or professional disciplinary 
34 action where the health care provider relies on a health 
35 care decision and both of the foRowing requirements are 
36 . satisfied: -. 
37 (a) The decision is made by an attorneY in fact who 
38 the heaJtbcare pfoWderbeliev~ in good faith .1s 
39 . al.1tborized.ljyadurablepower olattoir1eyunder this 
40 artiCletomBke the decision. ' , 
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1 (b) The health care provide!" '/ieJieVi!s'iii. good faith 
2 that the decision is t!tJ.mstent not incons istent with the desires of"flie 

3 principal ayexPressed in the durable power of attorney 
4 . or otherwise made known to the health care provider: 
5 '2439. (a) Subject to Section 2434, -nOthing in this 
6 article aHectsany rights persontnayhat'ie to tnake healtlJ 
7 care decisions en behalf ohmothet. . ,n! .• 

8 (b) This articie does not affect the·Taw governing 
9 health care treatment in an emergencf. 

. , 

2440. Dnless the p~incipal is withcut 
understanding, nothing in this a~ticle authorizes dn 
attorr.ey in fact to ccnsent tc health care it the 
princival objects to the health care. 

2441. No h£alth care provider aa} condition 
adaission to a facility, or the providing of t[eat~ent, on 
the requirement that a patient execute a duratle po~er of 
attorney for health care. 
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