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Memorandum 83-26
Subject: Study L-628 - Testamentary Capacity of Conservatee

The Guardiamship-Conservatorship Law provides that the appointment
of a conservator does not affect the capacity of the conservatee to make
a will, This memoranéum 1s concerned with whether there should be any
change in this rule,

The Guardianship-Conservatorship Law was enacted upon recommendation
of the Commission. The Commission recommended continuing the rule of
the prior law that the appointment of a conservator is not of itself an
adjudication that the conservatee is legally incompetent to bind or
obligate the conservatorship estate and that, unless the court specifically
makes such an adjudication, the conservatee retains the capacity to make
contracts, subject to disaffirmance by the conservator if the contract
is not such as a reasonably prudent person might make and is net for
necessaries. The Commission also recommended a flexible system for the
court by order to broaden or limit the limited legal capacity that the
conservatee otherwise would have.

The Legislature was persuaded that a general rule preserving limited
legal capacity for the conservatee would cause problems for the conservator
in managing the comservatorship estate. Accordingly, as enacted, the
law provides that, unless the court crders otherwise, appointment of a
conservator of the estate renders the conservatee incompetent to bind or
obligate the conservatorship estate except for the reasonable value of
necessaries. The court is given broad discretion, however, to make an
order, either at the time of appointment or subsequently, giving the
conservatee the right to enter into specified transactions or types of
transactions.

Consistent with the Commission'’s original recommendation, the
recommended legislation also provided that the appointment of a conservator
did not deprive the conservatee of the capacity to make a will. This
portion of the recommended legislation was enacted without change.
Whether the conservatee could make or revoke a will is determined under
the general provisions of the Probate Code relating to the capacity to

make or revoke a will.



Attached as Exhibit 1 is a letter from Lou Aronian (the Public
Administrator/Public Guardian for the City and County of San Francisco).
The letter indicates the question of validity invariably arises when a
will is made by a person who iIs under comservatorship. Mr. Aronian is
particularly concerned about the likelihood of undue influence in cases
where a conservatorship has been established to protect a conservatee,
There is no procedure now provided for a court determination at the time
the conservatee proposes to make or revoke a will of the capacity of the
conservatee to do so. Mr. Aronian believes that a will or revocation of
a will (including a codicil) should be wvalid only if the court has made
a prior determination that the conservatee had the capacity to make or
revoke the will,

The conservatorship statute includes a special article that provides
a procedure for determining whether the conservatee has the capacity to
give informed consent for medical treatment. This procedure (Sections
1880-1898 of the Probate Code) is set out in Exhibit 2 attached, Under
the procedure, a petition for an order adjudging that the conservatee
lacks capacity to give informed consent for medical treatment may be
included in the petition for appointment of the conservator or may be
made subsequently upon a petition for the order, The article includes
provisions governing petition, notice, attendance of conservatee at the
hearing, report by the court lnvestigator, informatiocn by the court to
the conservatee at the hearing, court order, and modification or termina-
tion of the order. The procedure provided is an excellent cne to apply
to the problem of determining whether the conservatee has the capacity
to make or revoke a will. Moreover, it is wvery easy to make the procedure
apply; only an amendment to add a subdivision to Section 1880 is necessary.

The staff recommends that the procedure for obtaining an order that
the conservatee lacks capacity to give informed medical comsent be
expanded to include cobtaining an order that the conservatee lacks capacity
to make or revoke a will. This recommendation would be effectuated by
the statutory provisions attached as Exhibit 3 to this memorandum,

If the Commission wishes to deal with this problem at this time, we
could add the necessary provisions as an amendment to Assembly Bill No.

27 relating to notice in limited conservatorship cases. In this comnec-—



tion, the Speaker's office has asked that we review this matter but has

not urged any soclution to the problem.

Respectfully submitted,

John H. DeMoully
Executive Secretary



Memo 83-26 EXHIBIT 1 Study 1-628

CITY AND COUNTY OF SAN FRANCISCO

PUSLIC ADMINISTRATOR February 24, 1983

PUBLIC GUARDIAN

1212 MARKET STREET IN REPLY REFER
SAN FRANCISCO, CALIFORMNIA 94102 TO OUR FILE NO.
TELEPHONE 558-4161

CALIFORNIA LAW REVISION COMMISSION
4000 Middlefield Road, D-2
Palo Alto, CA 94306

L _J
Attention: Mr, John Demoully
Executive Secretary

Re: Proposed Legislation - Examination of
Testamentary Capacity of Conservatee.

Dear Mr. Demoully:

As I discussed with you earlier our Publie Administrator,
James R. Scannell, has asked me to assist in Initiating legis-
lation for court examination of a conservatee as to testamen-
tary capacity in executing a witnessed will, codicil or revo-
cation of a will. .

At our request the San Francisco Board of Supervisors,
by appropriate Resolution, has memorialized the California
State legislature to introduce and adopt legislation as here-
inafter set forth.

Question invariably arises as to the validity of a will
made by persons who are under a conservatorship. Under con-
gservatorship law, there is no adjudication as to a person be-
ing mentally incompetent which of course adds to the problem,

As the law is today, it 1is not necessary for an attorney
who draws a will to notify the conservator of the conservatee-
testator that he is about to make a will.

The only test the courts have is & matter of evidence as
to whether or not the conservatee-testator had the testamen-
tary capacity normally required to execute a will.

A conservatee should be protected from designing indivi-
duals and also should be protected from having an otherwise
valid will thrown into litigation merely because he or she is
under a conservatorship,

Legislation should be proposed for this long neglected



February 24, 1983 | o Page Two:

CALIF. LAW REVISION COMM.
4000 Middlefield Road, D-2
Palo Alto, CA 94306

Att'n: Mr. John Demoully
Executive Secretary

Re: Proposed Legislation - Examination
of Testamentary Capacity of Conservatee.

problem to provide for judicial review.

Granted, there is a general reluctance in conservatorship
law today to impose upon a person's right to make & will, but
a conservatee is already under the control of the court and
theﬁedghould be a stronger policy to give protection where
needed.

Mr. Scannell, as you know, is also Publie Guardian, and
presently he has under conservatorship over 300 cases. We are
sensitive to the typical problem of conservatees who are elderly
and/or without understanding who are made to sign a will by the
housekeeper, neighbor or an attendant, - '

It is therefore proposed that conservator or the conservatee
petition the court for authority to execute a will by the conser-
vatee, At that time the court could satisfy itself as to the tes-
tamentary capacity of the conservatee by examination into whether
or not conservatee is able to form a plan of disposition; if he
understands the extent and nature of his estate; and, if he can
identify his next of kin,.

Such a statute may be codified subsequent to Section 22 of
the Probate Code as new Section 22.2, which subject matter 1is
relative to a will made by menace, duress or undue influence.

Division 4 of the Probate Code contains the basic conserva-
torship law wherein Section 1871, sub-division (c), refers back
to Chapter 1 (commencing with Section 20) of Division 1, as to
congervatee's right to make a will. .

Proposed new Section 22.2 of the Probate Code would read
as follows:

22.2, The execution of a witnessed will, cod-
icil or revocation of a will by a conservatee
is valid provided that the court has prior to
execution examined the testamentary capacity
of conservatee upon petition by conservator,
conservatee, the spouse or next of kin of con-
servatee for authority to execute testamentary
document.



February 24, 1983 Page Three:

CALIF. LAW REVISION COMM.
4000 Middlefield Road, D-2
Palo Alto, CA 94306

Att'n: Mr., Joln Demoully
Executive Secretary

Re: Proposed Legislation - Examination
of Testamentary Capacity of Conservatee.

Since time to propose new bills in the Legislature has
passed, it is hoped that the Commission can appreciate the
urgency of this proposal to attach it to one of the bills
already proposed by the Commission.

1f you need further information, please call me.

Thank you'for your help.

Very truly yours,

B e

LOU ARONIAN, Attorney
For JAMES R. SCANNELL
Public Administrator/
Public Guardian

LA:1b

cc: Hon., Willie Browm
Speaker of the Assembly
Att'n: Mr, Dotson Wilson
Assistant to the Speaker
540 Van Ness Avenue :
San Francisco, CA 94102

Mr. Reuben Lopez

Chief Consultant

Assembly Judiciary Commission
Sacramento Office

Capitol Building

Room No. 126

Sacramento, CA 95814



Memo 83-26 Study L-628
EXHIBIT 2

Probate Code §§ 1880-12898

" ARTICLE 2. CAPACITY TO GIVE INFORMED
CONSENT FOR MEDICAL TREATMENT

Sec.

1880. Determination by court; order.

1890. Order; inclusion in order of appointment; Limited conserva.
toe.

1891, Petition for order; modification or revocation; contents,

1892. Notice of hearing.

1858. Attendancs of conservatee at hesring.

1804. Court investigator; duties; report.

1895, Hearing, appearancea; information to comservatee.

1806. Order; termination .

1897. Duration of order.

1808. Modification or revoeation of order.

Cress References
Legal and civil rights of persons mvoluntarily detained under

Lanterman-Fetris-Short Act, see Welfare and Institutions Code
§ 5325 et meq.

§ 1381} Determinati;n by court; order

If the court determines that there is no form of
medical treatment for which the conservatee has the
capacity to give an informed consent, the court shall
(1) adjudge that the conservatee lacks the capacity to
give informed consent for medical treatment and {2)
by order give the conservator of the person the
powers specified in Section 2355. If an order is made
under this section, the letters of conservatorship shall
include a statement that the conservator has the
powers specified in Section 2355.

{Added by Ststa.1979, c. 726, § 8.

Court ordered medical trestment, see § 2357.

Duration of order, see § 1897,

Letters of conservatorship, see § 2310 et seq.

Modification o revocation of order, see § 1888,

Peatition for order, modifieation or revocation of onder, soe § 1891,
Termination of order, see § 1804,



- " OFFICIAL FORMS

ATTORNEY OR SARTY WITHOUT ATTORNET (MAME AlD ADDRESS): TELEPHOME NO.: | FOR COURT USE DMLY

ATTORMEY FOR [(HAME} )
SUPERIOR COURT OF CALIFOANIA, COUNTY OF
ATRELT ADDRESS:
AL ADDRESA:
CITY AND 20 CODE:
BRAHCH NAME:
CONSERVATORSHIP OF THE [ PERSON [ | ESTATE OF (NAME}):

Conservalne
PETITION FOR AUTHORITY TO QIVE CONSENT FOR MEDICAL TREATMENT

1. Palitionss {name): requests that
= the be sdiudged to Inck tha ity o give ink d mmrgmmum
by prayer,
b. the consarvalor of the parson ba granied the axclusive suthority ko give for medical t or healing
by prayst Ihal the conservalor in good tah besed on ica) agdvice nes i be Y.

c. tha traatment be performed by [ a beensad medical practiionsr [ an sccredited pracktionsr ol & religion
thal reliss on prayer alone for healing.

d. [] the crdes daled: made under sactian 1850 of ihe Probate Code be [ ] revoked
[ modifiad as folicws:
4. 7 other (specily): . ..
[ Latters of Conservalorship be ra d to { de & that conseresior hay the powers recuasted In
Whis patition.
2. There ia no loem of madical traatment bor which the proposed vates has the capacily o give inf d consent.
3. Conservalss [_] i [] & not an adherent of a religion that relies on prayer sione tor hesking es defined in saction
2355%(0) of the Probate Cods.
(Continued on reverse}
Jl"::MImg'lﬁ':m T0 GIVE
: PETITION FOR AUTHORITY
% N CONSENT

FOR MEOICAL TREATMENT waaean



CONSERVATORSHIP OF (RAME): CADE NUMDER:

Conservates

PETITION FOR AUTHORITY TG GIVE CONSENT FOR MEDICAL TREATMENT Pagn 2

. The consarvates
&. [ will attend the hearing.
B. [ is able byt unwiting to attend the hesring and does nol wish 1o contest thie patition.
€. [ I» unabde 1o attend the haxring becauss of medical Insbdity. An affidavil or cortificats of & licensed madical
practitioner or an accredited religious prachitioner [ aftixed sa stiachmend 46
d. [ s nol the pabitioner. i Sut of state, and will not attend the hearing.

X sp.Clll notice Dhunﬂbnnroquu‘tod [ hes been requested. Specily the names and addressss of parsons
] i notics in aitech 1S,

. [ Fited with this pstition is a proposed Order Appointing Court investigator which apecifies duthss o be performed
priof ko granting an ordes relating to medical consent (ses Judicia! Council lorm 3C-330).

. The ' and relati lips of the sp and ol reintk within the second degres of
mconmuwhruknmhpnmonun{j listed balow [ listed in sttachment 7,
RELATIONSHIP AND KAME ) RESIDENCE ADORESS'
#. Spouse: o )
. )

(Bapnaturs i pustibasr]




OFFICIAL FORMS

O ] ATTORMEY OR PARTY WITHOUT ATTORKE Y (MAME AMD ADORESS| . TELEPHDME MO FOR COURT L5SE DLy

ATTORNEY FOM (NAMET
SUPERIOA COURT OF CALIFORMNIA, COUNTY OF
STRLET ACORESS
AN HIG ADORESS
CITY ANO ZIF CODE
BRANCH WAME-
CONSERVATORSHIP OF THE [ JPERSON [JESTATE OF (MAME):

i S
l P
Conservates

ORDER AUTHORIZING CONSERVATOR Y0 GIVE | GABE HRisER.
CONSENT FOR MEDICAL TREATMENT

1. Tha patition for authority 1o give consent lor medical treaiment came on lor hearng as: lolows (check boxey c,
d, », and | fo indicaie personsl presance}: ] )
a. Judge (name): : " . '
b. Hearing dile: Tame: [ JDept.: 0. IRoom:
-+ 5, [_] Patiioner (name):
g. ] Antorney lor petilionsr [name)
. [C] Attorney lor conservates (name, address, and telaphonae):

f. Conservates was [ | presant [ unable to attend [} able but unwiling 10 attend and doas not wish 1o contest
sha pelition (] out of state.
2. THE COURT FINDS
a. Al notices required by lew have bean givan.

BT Thare s o form of medical fregiment lor which the consenvates has the capacily to giww inf d

€. [ Consarvates is an acherent of & religion thal relies On prayer aione lor healing as defined « ion 2A55(b)
of the Probate Code.

0.{ 3 Attomuy (name]: | has besn appointed by the court as legal
tounssl to represant the conservates in thes proceeding. The cost for repe 15 §

3. THE COURT ORDERS o .
0. ["] Consarvaetes lacks the capacity to give informed consent for medical freatment snd the conservator of the
Caracn im grimited the powera specrlied in settion 2355 of the Probate Code.
b.[] The teaatment shall be partarmed by an accraditkd pracioner of th rekgion defined «n section 2355(0)
of the Probate Code.
©. [ The order dated: made under seclion 1880 of the Probate Code s [ revoked
[] moditied as [ ] stated baiow [ ] stated in atiachment 3¢,

d:l For legal services rendered, [ conservates (] conservalee’s estae shali pay (o .
(nams): thesum ol 3 [ toretvwith
3 ax tollaws {specify terms); .

. [] Other (specity):

. Letters of Consarvatorahip shail reissus and include & that ator has tha p oroered.
g. [ This order shatl lerminate on (date):

4. Totsd boxes checked in tem 3:

5. [ WNumbaer ol pages atiached:

Dated: . . . . . . . . ... — —
C]s;mnm:muamunm
Farm Acprowed by e - T
udbcomt Coancel of ‘;"f:."."‘ ORDER AUTHORIZING CONSERVATOR 70 GIVE
mm.‘

CONSENT FOR MEDICAL TREATMENT ' 2y



§ 1890. Order; inclusion in order of appointment;
limited conservatee

(s} An order of the court under Section 1830 may
be included in the order of appointment of the
conservator if the order was requested in the petition
for the appointment of the conservator or, except in
the case of a limited conservator, may be made
subsequently upon a petition made, noticed, and
heard by the court in the manner provided in this
article.

{b) In the case of a petition filed under this chapter
requesting that the court make an order under this
chapter or that the court medify or revoke an order
made under this chapter, when the order applies to a
limited conservatee, the order may only be made
upon a petition made, noticed, and heard by the court
in the manner provided by Article 3 (eommencing
with Section 1820} of Chapter 1.

(Added by Stats.1879, ¢. 726, § 8. Amended by Stats 1980,
¢ 1304, § 21)

Cross References
No right to jury trial, see § 1452,

§ 1891 Petition for order; modification or revo-
cation; contents

(a) A petition may be filed under this article
requesting that the court make an order under
Section 1880 or that the court modify or revoke an
order made under Section 1880. The petition shall
state facts showing that the order requested is
appropriate.

(b} The petition may be filel by any of the
following:

(1) The conservator.

{2) The conservatee.

(8) The spouse or any relative or friend of the
conservatee.

{¢) The petition shall set forth, so far as they are
known to the petitioner, the names and addresses of
the spouse and of the relatives of the conservatee
within the second degree,

{Added by Stats.1979, e. 726, § 8)

Official Forma
Declaration of medical or accredited practitioner, see
Form set out following § 1825
Petition and order authoriting conservator to give
consent for medical treatment, see Forms set out
following § 1880.

Cross References
Verification of petition, see § 1450

§ 1892, Notice of hearing

Notice of the hearing on the petition shall be as
follows:

(a) At least 15 days before the hearing, 8 copy of
the petition and a notice of the time and place of the
hearing shall be mailed to the spouse and relatives of
the conservatee named in the petition {other than the
petitioner or persons joining in the petition} at their
addresses stated in the petition.

(b) If the conservator is not the petitioner and has
not joined in the petition, the conservator shall be
served with a copy of the petition and a notice of the
time and place of the hearing at least 15 days prior to
the hearing.

(¢) If the conservatee is not the petitioner and has
not joined in the petition, the conservatee shall be
served with a copy of the petition and a notice of the
time and place of the hearing at least 15 days prior to
the hearing.

{d) Service under subdmsmns (b) and {c) shall be
made in the manner provided in Section 415.10 or
41530 of the Code of Civil Procedure or in such other
manner as may be authorized by the court. If the
person to be served is outside this state, service may
also be made in the manner provided in Section
415.40 of the Code of Civil Procedure.

(Added by Stata.1979, c. 726, § 3.)

) Official Forma
Notice of hegring, guardianship or conservatorship,
see Form set out following § 1464

Ordarpesmbmg notice, see Form set out following
§ 1200.

Crom References
Additional uotice, see § 1462
Clerk seta petluon for hearing, see § uﬁl.
Continued or postponed hearing, notice, see § 1483,
Form of notice, see § 1464.
Mailing

Completion, see §§ 1465, 1467,

Manner of, see § 1465,

Personal delivery in lien of, see § 1486
Froof of giving of notiee, see § 1468,
Shortening time of nolice, see § ME2
Time for notice, extension, see § 1482

§ 1803. Attendance of conservatee at hearing

The conservatee shall be produced at the hearing
except in the following cases:

(a) Where the conservatee is out of state when

. served and is not the petitioner.



{b) Where the conservatee is unable to attend the
hearing by reason of medical inability established (1)
by the affidavit or certificate of a licensed medical
practitioner or (2) if the conservatee is an adherent of
a religion whose tenets and practices call for reliance
on prayer alone for healing and is under treatment by
an accredited practitioner of that religion, by the
affidavit of the practitioner. The affidavit or certifi-
cate is evidence only of the conservatee's inability to
attend the hearing and shall not be considered in
determining the issue of the legal capacity of the
conservatee. Emotional or psychological instability
is not good cause for the absence of the conservatee
from the hearing uniess, by reason of such instability,
attendance at the hearing is likely to cause serious
and immediate physiological damage to the conserva-
tee,

{c) Where the court investigator has reported to
the court that the conservatee has expressly commu-
nicated that the conservatee (1} is not willing to
attend the hearing and (2} does not wish to contest
the petition, and the court makes an order that the
conservatee need not attend the hearing,

(Added by Stats.1979, ¢. 726, § 8.)

' Cross References
Affidavits, wee Code of Civil Procedure §§ 2009, 2008 oi seq.
Court iamtlglt.or see §§ 1419, 1454,

Information given to conmservalee prior to mntmg petition, see
§ 1205,

§ 1894, Court investigator; duties; report

If the petition alleges that the conservatee is not
willing to attend the hearing or upon receipt of an
affidavit or certificate attesting to the medical inabil-
ity of the conservatee to attend the hearing, the court
investigator shall do all of the following:

{a} Interview the conservatee personally.

{b} Inform the conservatee of the contents of the
petition, of the nature, purpose, and effect of the
proceeding, and of the right of the conservatee to
oppose the petition, attend the hearing, and be
represented by legal counsel.

{e) Determine whether it appears that the conser-
vatee iz unable to attend the hearing and, if able to
attend, whether the conservatee is willing to attend
the hearing.

(d) Determine whether the conservatee wishes to
contest the petition.

{e) Determine whether the conservatee wishes to
be represented by legal counsel and, if so, whether
the conservatee has retained legal counsel and, if not,

the name of an attorney the conservatee wishes to
retain.

(f) If the conservatee has not retained counsel,
determine whether the conservatee desires the court
to appoint legal counsel.

(g) Determine whether the appointment of legal
counse! would be helpful to the resolution of the
matter or is mecessary to protect the interests of the
conservatee in any case where the conservatee does
not plan to retain legal counsel and has not requested
the court to appoint legal counsel.

(h) Repert to the court in writing, at least five
days before the hearing, concerning all of the forego-
ing, including the conservatee’s express communica~
tions concerming both (1) representation by legal
counsel and (2} whether the conservatee is not willing
to attend the hearing and does not wish to conteat the
petition.

{(Added by Stats 1979, <. 725, § 3.

Official Forms

Order sppointing court investigator, sse Form set out
following § H54.

Crosa References
Court investigalor, see §§ 1419, 1454

§ 1895. Hearing, appearances;
conservatee

{a) The eonservatee, the spouse or any relative or
friend of the conservatee, the conservator, or any
other interested person may appear at the hearing to
support or oppose the petition.

(b) Except where the conservatee is absent from
the hearing and is not required to attend the hearing
under the provisions of Section 1893 and any ahowing
required by Section 1803 has been made, the court
shall, prior to granting the petition, inform the
conservatee of all of the following:

{1) The nature and purpose of the proceeding.

(2) The nature and effect on the conservatee’s
basic rights of the order requested.

(3) The conservatee has the right to oppose the
petition, 1o be represented by legal counsel if the
conservatee so chooses, and to have legal counsel
appointed by the court if unable to retain legal
counsel,

(c} After the court informs the conservatee of the
matters listed in subdivision {b) and prior to granting
the petition, the court shall consult the conservatee to

information to



determine the conservatee’s opinion concerning the -
order requested in the petition.
(Added by Btats.1879, c. 726, § 3)

Crosa References

Appointment of counsel, sce § 1470 et seq.
Interested persom, see § 1424,

§ 1896. Order; termination
{a) If the court determines that the order request-
ed in the petition is proper, the court shall make the
order.
" (b) The court, in its discretion, may provide in the
order that, unless extended by subsequent order of
the court, the order or specific provisions of the order
terminate at a time specified in the order.
(Added by Stats.197, c. 726, § 8,)

Official Forms
Petition snd order authorizing conservator to give

consent for medical treatment, see Forms set out
following § 1880.

§ 1897. Duration of order
An order of the court under Section 1880 continues
in effect until the earliest of the following times:
(1) The time specified in the order, if any.
(2) The time the order is modified or revoked.

(8) The time the conservatorship is terminated.
(Added by Stats1979, c. 726, § 8.)

Cross References

Modification or revoeation of order, see § 1898, -
Termination of conservatorship, sec § 1860 of sog.

§ 1898. Modification or revocation of order

An order of the court under Section 1880 may be
modified or revoked upon a petition made, noticed,
and heard by the court ir the manner provided in this
article,
(Added by Stats197, e 728, § 3.)
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AMENDMENTS TO ASSEMBLY BILL RO. 27
Anendment 1

In line 1 of the title of the printed bill, strike out "Section
1827.5 of" and insert:
Sections 1827.5, 1871, 1880, and 3012 of, and to amend the heading of
Article 2 (commencing with Section 1880) of Chapter 4 of Part 3 of
Division 4 of,

Amendment 2

On page 2 of the printed bill, after line 23, insert:

SEC. 2. Section 1871 of the Probate Code is amended to read:

1871. Nothing in this article shall be construed to deny a
conservatee any of the following:

{a) The right to control an allowance provided under Section
2421.

"{b) The right to control wages or salary to the extent provided
in Section 2601. ovr v-bv'o‘fu.

(¢} The right to make]a Ellr_ﬁgb'}eet 2o +he limitations , tne luduh.:n'
of Chapter I {eemmencing with feetion 28} of Divisien . " cedici}

(d) The right to enter into transactlons to the extent reasonable
to provide the necessaries of life to the conservatee and the spouse and

ninor children of the conservatee.

SEC. 3. The heading for Article 2 (commencing with Section
1880) of Chapter & of Part 3 of Division 4 of the Probate Code 1s amended
to read:

Article 2, Capaclty to Give Informed Consent
for Medical Treatment or to Make or Revoke a Will

SEC. 4. Section 1880 of the Probate Code 1s amended to read:

1880, (a) If the court determines that there is no form of
medical treatwent for which the conservatee has the capacity to give an
infﬁrmed comsent, the court shall (1) adjudge that the consvervziee lacks
the capacity to give informed comsent for mwitcal treatment and (2) by
order ,..> the conservator ¥f thoe person the powers specified in Section

2355, 1If an ordor 15 made under this seetion subdivision, the letters

e



of conservatorship shall include a statement that the conservator has
the powers specified in Sectiom 2355.

{b) If the court determines that the conservatee lacks the

capacity to make or revoke a will, the court shall make an order adjudging

that the conservatee lacks capacity to make or revoke a will, including

— ————— — —

SEC. 5. Section 3012 of the Probate Code is amended to read:

3012. (a) Unless the spouse lacks legal capacity under the
app licable standard prescribed in subdivision (b), a spouse has legal
capacity to:

(1) Manage and control community property, including legal
capacity to dispose of community property.

(2) Join in or consent to a tramnsaction invelving community
property,

" {b) A spouse lacks legal capacity to:

{1) Manage and control, including legal capacity to dispose
of, community property if the spouse 1s substantially unable to manage
or control the community property.

(2) Join in of consent to a transaction invelving community
property 1f the spouse does not have rlegal capaclity for the particular
transaction neasured by principles of law otherwise applicable to the
particular transaction,

{3) Do any act, or engage in any activity, described in para-
graph (1) or (2) if the spouse has a conservator.

{c) Nothing in this section shall be construed to deny a
spouse, whether or not lacking legal capacity, any of the followingf

{1} The right to control an allowance provided under Section
2421.

(2) The right to control wages or salary to the extent provided
~ in Section 2601,

(3) The right to make or revoke a will, including a codieil

subieet to the limieasions of Chapter + {eemmeneing with Seetieon
20y ef Pivisien i, Whether the spouse has capacity to make or revoke a

will (including a codicil) is governed by the law otherwise applicable,

{(4) The right to enter into transactions to the extent reasonable
to provide the necessitles of life to the spouse, the other spouse, and

the minor children of the spouses.
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EXHIBIT 3

AMENDMENTS TO ASSEMBLY BILL NO. 27
Amendment 1

In line 1 of the title of the printed bill, strike out "Section
1827.5 of" and insert:
Sections 1827.5, 1871, 1880, and 3012 of, and to amend the heading of
Article 2 {commencing with Section 1880) of Chapter 4 of Part 3 of
Division 4 of,

Amendment 2

On page 2 of the printed bill, after line 23, insert:

SEC. 2. BSection 1871 of the Probate Code is amended to read:

1871, DNothing in this article shall be construed to deny a
conservatee any of the following:

(a) The right to control an allowance provided under Section
2421,

(b) The right to control wages or salary to the extent provided
in Sectiomn 2601,

{c) The right to make a will subjeet e the limirations
af Sheapter 3 {commencing with Geetien 20) of Divisien 1.

{(d) The right to enter into transactions to the extent reasonable
to provide the necessaries of 1life to the conservatee and the spouse and

minor children of the conservatee.

SEC. 3. The heading for Article 2 (commencing with Section
1880) of Chapter 4 of Part 3 of Division 4 of the Probate Code is amended

t0 read:

Article 2. Capaclity to Give Informed Consent
for Medical Treatment or to Make or Revoke_i will

SEC. 4. Section 1880 of the Probate Code is amended to read:

1880. {a) If the court determines that there is no form of
medical treatment for which the conservatee has the capacity to glve an
informed consent, the court shall (1) adjudge that the conservatee lacks
the capacity to give informed consent for medical treatment and (2) by
order gite the conservator of the person the powers specified in Section

2355. If an order is made under this seetienm subdivision, the letters



of conservatorship shall include a statement that the conservator has
the powers specified in Section 2355,
(b) If the court determines that the conservatee lacks the

capacity to make or revoke a will, the court shall make an order adjudging

that the conservatee lacks capacity to make or revoke a will, including

SEC. 5., BSection 3012 of the Probate Code is amended to read:

3012. (a) Unless the spouse lacks legal capacity under the
applicable standard prescribed in subdivision (b), a spouse has legal
capacity to:

{1) Manage and control community property, including legal
capacity to dispose of community property,

(2) Join in or consent to a transaction involving community
property.

{b) A spouse lacks legal capacity to:

(1) Manage and control, including legal capacity to dispose
of, commnity property if the spouse is substantially unable to manage
or control the community property.

(2) Join in or consent to a tramsaction involving community
property if the spouse does not have legal capacity for the particular
transaction measured by principles of law otherwise aspplicable to the
particular transaction.

(3) Do any act, or engage in any activity, described in para-
graph (1) or (2) 1if the spouse has a conservator.

(c) Hothing in this section shall be construed to deny a
spouse, whether or not lacking legal capacity, any of the following:

{1) The right to control an allowance provided under Section
2421,

(2} The right to control wages or salary to the extent provided
in Section 2601,

(3) The right to make or revoke a will, including a codicil
aubjeet o the limieations ef Gheopier 1} {commeneing with Seetion
203 ef Dévieien 1, Whether the spouse has capacity to make or revoke a
will (including a codicil) is governed by the law otherwise applicable.

{(4) The right to enter into tramsactions to the extent reasonable

to provide the necessities of 1ife to the spcuse, the other spouse, and

the minor children of the spouses,



