#L-703 12/29/82
First Supplement to Memorandum 83-2
Subject: Study L-703 - Delegation of Authority to Make Heath Care
Decisions

At the last meeting, the Commission discussed the basic approach
that should be taken in drafting legislation providing for the delegation
of authority to make health care decisions, The Commission considered a
staff draft of a new, separate statute that provided a method of appolnt-
ing a health care representative and provided that a health care representa-
tive could not be appointed under the Uniform Durable Power of Attorney
Act unless the power of attorney met the requirements of the separate
statute. After considerable discussion, the Commission decided to
abandon the separate statute approach. Instead, the Commission directed
the staff to prepare a draft statute that would permit use of a durable
power of attorney to give the attormey-in-fact the authority to make
health care decisions. The draft statute prepared in response to this
request is set out in Memorandum 83-2.

The staff has received a letter and attached revised statute from
the Bicethics Committee of the Los Angeles County Bar Association., The
Committee believes that the separate statute approach is better than
attempting to change the current Uniform Durable Power of Attorney. See
the letter attached as Exhibit 1. The Committee has also submitted a
revision of the original staff draft of the separate statute showing the
changes suggested by the Committee. The Commission's staff has not made
a careful analysis of the changes suggested by the Committee. At the
January meeting, we suggest that the Commission again review the approach
that should be taken in preparing legislation in this field. If the
Commission determines to adopt the separate statute approach, the staff
will prepare a detailed analysis of the Committee's revised draft for

congsideration at the March meeting.

Respectfully submitted,

John H, DeMoully
Executive Secretary
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ATTORKEY AT Law
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LOS ANGELES, CALIFORNIA 20067
TELEPHONE 12131 553-4999

December 23, 1982

Mr. John DeMoully
Executive Secretary
California Law Revision Commission
4000 Middlefield Reoad
Room D-2
Palo Alto, Ca. 94306
Re: Study L-703 '
Delegation of Authority to Make
Health Care Decisions

DPear Jchn:

I enjoyed meeting you, Stan Ulrich and the rest of the
commission menbers at the recent meeting in Los Angeles.

As was discussed at that meeting, the Biocethics Committee
of the Los Angeles County Bar Association reviewed the staff
raft of the proposed legislation concerning the appointment of
a health care representative, as well as the commission's recommenda-
tions, and in light of the November meeting, I returned with the
Commission's decision to attempt to incorporate the approach of
appointing a health care representative into the existing Uniform
Durable Power of Attorney Act.

The subcommittee formed to draft the recommendations and
proposed changes, as well as the whole committee, believed after
its comprehensive review, that a separate statute for this important
area was a better approach, rather than attempting to change the
current Uniform Durable Power of Attorney Act.

Accordingly, I am enclosing herewith the comments which
the Bioethics Committee has drafted, as well as our proposed changes
to your Staff Draft.

In preparing this draft, we reviewed all of the comments
which the Commission receiwved, together with the commission's
- recommendations and comments, as well as several other proposed
model acts. Our unanimous conclusion was that the Staff Draft of
July 31, 1982 was by far the best approach, and we proceeded from
that point.

I have received the Tentative Recommendation relating to
:he Durable Power of Attorney to Make Health Care Decisions, and
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this was reviewed as well by the subcommittee.

The next general meeting of the Bicethics Committee will
be held on January 12, 19282, at which time the entire committee
will again review the comments and the Staff Draft of its
Tentative Recommendation relating to the Durable Power of Attorney
to Make Health Care Decisions.

I will be attending the January 21 hearing in connection
with this matter, and hope that the Commission will consider the
enclosed comments and revised draft.

In addition, I have asked for comments from the Probate
Department of the Los Angeles Superior Court, and hope that I will
be able to present those comments at the January 21 meeting.

For your information, I personally would like to call your
attention to one particular area mentioned in our comments, and
deleted by us in the proposed legislation. The subcommittee was not
in unanimous agreement regarding §53.150, and the comments found on
page 4 of our Memorandum. .

Although we discussed this area i n depth, as stated above,
our subcommittee was not in agreement with the meaning of "authority"
in the Staff Draft. I, individually, believe that an authority
granted in an appointment {(meaning specific directions or instructions
relating to treatment or non-treatment) should not be revoked orally,
and must be revoked in writing. This, of course, assumes that such
direction or authority can only be revoked while the appointor is
competent., The subcommittee had discussed the concept of requiring
any attempt at changing, modifying or reveoking instructions, directions
{authority) by requiring the execution of a new appointment document,
however, after extensive discussion, decided to leave this out of the
proposed legislation and our comments.

I believe this area should be considered by the Commission
for the reason that a health care provider will most likely see the
appointment document when accepting another individual to carry out the
intentions of the incapacitated patient (appointor}, and if such
document contains specific instructions, any deviation or change from
those instructicons, would most assuredly be guesticned. The other
members of the subcommittee believed that by authorizing a health
care provider to petition the court when there was a question such as
an oral revocation of the written instructions in the appointment
document adequately covered this point. They believed that an oral
revocation should be authorized by a competent adult patient due Lo
the fact, that as a practical matter, most individuals will not



IRENE L. SILVERMAN

ATTORNEY AT LAW

.. John DeMoully
December 23, 1982
Page 3

re-execute these appointment documents from time to time, as their
ideas or desires change, if in fact, such desires or wishes do change,
and that to require such in writing would be unduly burdensome.

: I believe this requirement, although more restrlctlve, should
be incorporated in any proposed legislation, due to the nature of
the appointment itself, and the fact that there should be as little
Court involvement as possible. More restrictive language in this
area will in the long run afford more vrotection to those individuals
and health care professionals involved, and leave less room for
treatment or non-treatment that the patient did not wish to occur.

: . I lock forward to seeing you again at the next hearing in
January in San Francisco. In the meantime, should you have any
questions, or require any additional information from the Committee,
Please do not hesitate to contact me.

Very truly yours,

//zg/fd// (s prida

IRENE L. SILVERMAN
L o . Chairperson
rilalL o L : Bioethics Committee of the
o o T Los Angeles County Bar Association

ILs:dh
encs.
cc .85tan Ulrich
Staff Counsel - Law Revision Commission
Jay N. Hartz
Richard S. Scott
Roy Aaron, President, Los Angeles County Bar Association



MEMORANDTUM

TO: California Law Revision Commission

FROM: Bioethics Committee of the
Los Angeles County Bar Association

DATE: December 23, 1982
RE: COMMENTS REGARARDING PROPOSED HEALTH CARE

REPRESENTATIVE LEGISLATION AND REVISED DRAFT
OF PROPOSED LEGISLATION

The Comments contained herein on the Commission's recommen-
dations and the Staff Drafts of the proposed legislation relating to
the appointment of a Health Care Representative, do not represent
the views of the Los Angeles County Bar Association, but only those
of the Bioethics Committee thereof. These comments were drafted by
a subcommitee of the Bioethics Committee, consisting of Irene L.
Silverman (Chairperson of the Bicethics Committee), Richard S. Scott,
and Jay N. Hartz.

INTRODUCTION

The Bioethics Committee of the Los Angeles County Bar
Association ("the Committee") strongly supports the concept which
the Commission is attempting to achieve through its proposed legisla-
tion, and believes that there is a significant need for such legislation.

The Committee has reviewed in detail the Commission's proposed
legislation, as well as all of the comments thereto, and has also
discussed and analyzed the possiblity of achieving similar results by
amendments to the Uniform Durable Power of Attorney Act, contained in
Civil Code §2400, et seq. ' .

Having reviewed both approaches, it is the considered opinion of
the Committee that the Commission’s original approach is preferable,
because: ' '

{1} utilizing the durable power of attorney may encourage laymen
wishing only to appoint a health care representative to execute a
document conveying enormous power to another without a full appreciation
of the extent of that power or an understanding of appropriate limita-
tions to place on the power:

(2) accurate and informed usage of a durable power of attorney
essentially requires the assistance of legal counsel, whereas the
appointment of a health care representative should be an act which laymen

11d accomplish without legal assistance; and
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(3) the Committee believes that the special and unique
role of health care decisions deserves a separate and distinct
vehicle for transferring that decision-making authority in anti-
cipation of potential incapacity.

The Committee has reviewed, in addition to the Commis-
sion’s drafts and all comments thereto, a variety of other pro-
posed statutes and Model Acts dealing with health care decision-
making, including the Uniform Power of Attorney Act, and the
Commission's December 6, 1982 proposed modifications thereto.
After this review, the Committee has concluded that the July 30,
1982 draft of the proposed Part 2.2 of the Civil Code presents
the most workable format for providing adequate legislation.

The Committee has, therefore, made suggestions regard-
ing the Commission's July 31, 1982 draft which are attached
hereto. The basis for these recommendations is set forth below.

COMMENTS RE SPECIFIC MCDIFICATIONS

h

§ 53.100 '

The definition of "health care representative” in
Part (b} was ambiguous in that it defines a term by utilizing
the same term. The Committee has utilized the phrase "individual
appointed pursuant to § 53.110."

The Committee suggests the addition of a part (d) to
define "health care provider," to permit use of that term in
§ 53.180 so as to provide that a health care provider may ini-
tiate a legal action to question the decision of a health care
representative. It is most frequently health care prowviders
who first encounter impending health care decisions which do
not seem to be in the best interests of the appointor.

The committee has broadly defined "health care pro-
vider", but has limited the definition so that, for example,
if an appointor is a patient in a hospital, econly the physician
or the hospital may bring an action to question the actions of
a2 health care representative, and not each and every employee
of the hospital.

The comments under this section should emphasize that
an individual person is to be appointed as health care represen-
tative, thus precluding appointment of an entity such as a cor-
poration, or of a group (e.g., "all one's adult children") for
a joint or majority decision.
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§ 53.110

Part (b){(2) was unclear. The Committee attempted to
clarify what it understood the language to mean.

Part (e) was modified by the Committee, since it
believes that it is unwise to encourage or permit persons capable
of giving informed consent to delegate that right to another.
Individual responsibility for such decisions should be encouraged.
Additionally, enormous complexity could arise in the area of
medical malpractice based upon lack of informed consent if such
a substituted decision-maker were to be recognized when the
appointor himself or herself was competent.

The Committee therefore suggests that the appointment
become effective only when the appointor is not capable of giving
informed consent, and only so long as the health care represen-
tative is capable of giving informed consent, as was earlier
suggested in the revisions proposed by Lawrence J. Nelson, Esdg.
in correspondence tc the Commission dated October 22, 1982
(Exhibit 6 to the Commission, First Supplement to Memo #B82-82).

Parts (a) and (c)} of this section use the term of
"of sound mind"; while other sections use the standard "able
to give informed consent’. The Committee understands the two
to be synonymous, but is unaware of any cases so stating. The
Commission may wish to review the use of these phrases, and/or
address this issue in its comments.

‘ §’53 120

The Commlttee suggests modifying part (b) to address
the situation where no specific instructions have been set forth
in the appointment. In such cases, the Committee recommends
that the standard for the health care representative be stated
to be that which the patient would choose for himself or herself
if capable of doing so {(the test utilized in Quinlan, Saikewicz,
and many other cases), rather than the "best interests" of the
patient, which could be taken to mean that which most people
would choose under the circumstances instead eof that which this
person would choose. This 1s a critical issue which should be
addressed, since it can be anticipated that many appointments
will contain no special written instructions.

5 53.130

The Commlttee found this uncertain and attempted to
clar1fy the language.

.
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§ 53.150

The Committee did neot understand the use of the phrase
"appointment or authority," in parts {a)(l) and {b), and believed
that this phrase may raise questions as to what "authority”
the health care representative has outside the appointment.

The Committee suggests deleting part (a)(2) because
it assumes that the health care representative may act while
the appointor is still capable of giving informed consent, a
concept which the Committee recommends against, as set forth
in the comments to § 53.110(e).

The Committee suggests the addition of a part {c) to
state that if multiple appointments have been made, the last
dn time controls and all others are deemed revoked, unless the
appointment states to the contrary. Contrary instructiens might
be given where a person appoints one person as health care repre-
sentative to make only certain types of decisions, and another
to make other types of health care decisicns.

§ 53.160

- The Committee recommends deletion of the "Disgquali-
fication" section completely, because:

{1) 1t is unnecessary because the purpose of the
leglslatlon is to establish a method for creating a substituted
decision-maker, precisely because no such power exists now absent
court appointment, and this section creates confusion by suggest-
ing that a person other than a health care representative or a
duardian or conservator may have a right to make health care
dec151ons for another; and .

(2} its only effect would seem to be to 1nfluence a
court in determining who to appoint as conservator of the person,
and since any writing or statement of intent is currently effec-
tive for that purpose, a code section formalizing such a process
is not required. '

§ 53.170

R The Committee suggests deleting parts {d) and (e},
since they deal with the effects of a person "disgualified”
under § 53.160.

§ 53.180

With respect to Part (c¢), Probate Code §§ 1810, 1B21,
1822, 3201, 3204 and 3206 should be amencded to reguire notice




California Law Rr ision Commission
December 33, 198.
Page 5

to any known health care representative of any proposed appoint-
ment of a conservator with powers to make health care decisions,
or of any petitions under Probate Code § 3200, and to require

an allegation in any such petition that there is no Known heaith
care representative able and willing to make medical care deci-
sions. The interrelationships between this Act and the conserva-
torship proceedings under the Probate Code should be carefully
considered.

- The Committee understands the effect of § 53.180 to
be that if the court appecinted a conservator of the person,
since such an appeintment does not require a finding of inca-
pacity, the conservatee could still appoint a health care rep-
resentative, while under conservatorship, unless the court in
the conservatorship proceedings finds that the conservatee
lacks the capacity to give informed consent, as must occur
if the court grants a conservator of the person authority to
make health care decisions.

Modlflcatlons to part (e) are recommended for pur-
poses of cons1stency with prior recommendations.

&"53 1380 '

- . The addition of part (c) is recommended to permlt

a health care provider to seek review of a seemingly improper
or irrational decision by a health care representative, since
health care providers are typically requested to carry out such
decisions.

-1

§ 53.200

Modlflcatlon of part {a) is recommended to state that

1f the power of attorney format is utilized to appoint an attorney-
in-fact as a health care representative, it becomes effective as to
health care decision-making only when the principal lacks capacity
to give informed consent, unlike a power of attorney as to other
matters which may become effective immediately. Additionally,

the section should be modified to state that even if the power

‘of attorney format is utilized, the provisions and protections

of this propeosed legislation control as to the attorney-in-fact's
conduct and responsibility as a health care representative.

LR TSN K8

Artlcle 3, Durable Powers of Attorney Act §§ 2400-2407
should be amended to state that if, after January 1, 1984, the
Act is to be used to appoint an attorney-in-fact as health care
representative, the power of atteorney must comply with the
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recuirements of this part, and the health care representative
80 appointed is subject to the provisions of this part.

§ 53.210°

Minor changes are recommended for purposes of con-
sistency with prior recommendations.

Modification of Part (b) is recommended to assure
that those who executed a durable power of attorney prior to
the effective date of this Act shall be deemed to have appointed
a health care representative who shall be governed by the pro-
visions of this part. This will avoid uncertainty as to the
status of such appointments. This should not invelve a large
number of such appointments since the durable power of attorney
provisions have only been in effect for a short time.

§ 53.220

Deletion of-the entire section is suggested; consis-
tent with the suggestion for deletion of § 53.160.

§ 53.230

The Committee recommends the addition of a § 53.230,
which is modelled after Health and Safety Code § 7192, to state
that refusal of care on behalf of an appointor does not consti-
tute suicide, and executiocn of an appointment shall not affect
insurance coverage, This section alsc prohibits anyone from
requiring the execution of an appointment as a condition of
being insured or of receiving health care.

The Commission may wish to consider specifically
addressing the impact of this proposed legislation on medical
malpractice actions based on an alleged failure to obtain 1nformed
consent, and the ability, or lack thereof, of the health care
- representative to bring a medical malpractice action, or other
action, to assert the rights of the appcinter with respect to
health care decisions.

I1f the recommendations of the Committee, or any of
them, are accepted, the "comments™ by the Commission should be
reviewed to assure consistency with the changes.

11028G
122182



CComments of the Biocethics Committee of the Los Angeles County Bar
Association - 12/17/82]

STATE OF CALIFORNIA LAW REVISION COMMISSION

PROPOSED LEGISLATION RE

APPOINTMENT OF A HEALTH CARE REPRESENTATIVE

Civil Code §§ 53.100-53.220 (added). Health Care
Representative

SECTICHN 1. Part 2.2 (commencing with Section 53.100)

is added to Division 1 of the Civil Code, to read:

L PART 2.2. HEALTH CARE REPRESENTATIVE

-

§ 53.100. Definitions

53.100. As used in this part:

o ‘(a) "Health care decision" means consent, refusal
“to consent, or withdrawal of consent to any care, treatment,

service, or procedure to maintain, diagnose, or treat a phys-

_-

ical or mental condition.
-(b) "Health care representative" means4¥‘1ndid$ual
PATI, PN 0, B 5310 et e it e
(c) "Person" means an individual who is 18 or more
years of age o£ who is an emancipated minor under Section 62.

o () "Health care provider' means any health care facility identified
‘in Health and Safety Code § 1250, and any medical practitioner Licensed pursuant to
Division 2 of the Health and Safety {ode. However, as used herein, "health casre
provider"” shall not include any person licensed pursuant to Division 2 of the Busi-
‘ness _and Professions Code vho ireats the appointer primarily in a health care
facility of the type identified in tlealth ang Salety Lode & 7250 as an employee

cf the health facility.




§ 53.110. Appointment of Health Care Representative

*53.110. -

(a) A person may appoint another perscn as a healfh
care representative under this part if at the time the appoint-
ment is made the appointor is of socund mind.

{b} An appointment of a health care representative
shall be in writing and shall satisfy both of the following
requirements:

(1) The appeintment shall be signed either
{A) by the appointor or (B) in the appointor's name by some
cther person in the appointor's presence and by the appointor's
direction.

- {(2) The appointment shall be signed by atr-
least two persons other than the health care representative
each of whom witnessed eithef (A} the signing of the appoint-
ment by the appointor or (B) the appointor's acknowledgement

. . . or that it was
either that the appointor signed the appointment, er-that--the

signseayregant o the 2pecintecs girection- “
{c}) Each witness who signs the appeintment shall
certify both of the following:

(1} That the witness beljieves that the appointor
was of sound mind at the time the appointer signed or acknowl-
edged the appointment.

{(2) That the witness has no knowledge éf any

facts indicating that the appeintment was procured by duress,

menace, fraud, or undue influence.



(3) The appointment is not effective until the
health care representative accepts the appointment by signing

the writing that makes the appointment.
h h i
(e) Iﬂ heal h care regresentthgh as aut gg;ty g exer ;se

¥ge gg!srsrgx hi&aor hﬁgt?EEO%QEﬂ;ﬂés%Q§3 hen tg d%go1nt0: la:ks the capacity
1 isienaple. i gi;grigggrmegngﬁgggﬂg_fnr ed1cal ;reatmenttrand onlg so long as

health care resentative has capacity and is able to give informed consent.
Ehgﬂmggﬂg-%e&ﬁgﬁneﬁrer tﬂt@hﬂg 4 o

§ 53.120. Authority of Health Care Representative

53.120.

- (a) Subject to any limitations or instructions in
the appointment and except as otherwise provided in this paft,
a health care representative may make health care dgcisions
for the appeointor to the same extent as the health care rep-
resentative could make health care decisions for himself or
herself. 7

(b) In maﬁing all health care decisions, the health

care representative shall act in good faith and in the best

interest of the appointor so as to carry out any instructiocns

in t or if there are no instructions in the appointment, to carr
n

oint
out tpe gg?res o? {he appointor to the extent they have been made known to the hed
care representat’

{c) Unless the appointment provides otherwiser=
health care representative who is reascnably available and.
willing to act has priority over any other person autherized

to make health care decisions feor the appointor.



§ 53.130., Availability of Medical Information

53.130. A health care representative has the same

right as the appointor to receive information regarding the

to_receive and review medical records, .
proposed health care aiid To consent to the disclosure of medi-

current providers
cal records toc &ke health care represertative and to any

proposed health care providgder,

§ 53.140. Resignation Or Refusal of Health Care Representative
To Act.

53.140. A health care representative who.resigns
orgis unwilling to folleow the instructions in the appointment
may no£ exercise any further authority under the appointment
and shall so inform all of the following:

{(a) The appoinéor, whether or not the appointor
is capable of giving consent to health care.

(b) The appointor's conservator of the person, if
any, known to the health_care representative.

{(c) The appointor's health care provider, if any,
Y

known teo the health care representative.

§ 53.150. Revocation of Appointment Ge-Awvthoritssr of Health
Care Representative

- 53.150.
{(a) A person who has appointed a health care

representative and is of sound mind may do-any-of-the £edlowing



-{&j"—ﬁevoke the appointment er-zuthority of
the health care fepresentative by notifying the health care
representative orally or in writing.

~f2)--Revolke-any awtheriiy-of-Lthe-health-care
Eepresentabive--or-heatth--care-deeinion-wade-by-tire-—henlth
-.Gi{%&éFGﬁHKH&eH{E?Ei#%f%&f—fH}Eifﬁéﬂ%@—%ﬁﬁb-hﬁﬁrkthrfhkre-fﬂﬂbvithﬂr
erally-or-tR-wWskting - ;

(b} A health care representative may exercise the

“authority granted in an appointment until the health care
representative knows of the revocation of the appointment oz

‘the-wuthori
(e If multiple appointments have been executed, the one made last ir

t1me controls, and revokes all prior appointments unless contrary instructions are
made in the subseguent acpointment.

Care Decisions

- 53.160.
(&) ﬂﬁ person may disqualiff another per o1 from
making health™sgre decisions for him or her i#7at the time :
the disqualificationis made the persoc aking the diéquali-
fication is of sound mind»

(b) & disqualifi qnn under this section  shall

be ip vwriting and sha cf the following

‘requirements:



{2y —Thedivguatitivativrstati—be—wigred—ty
at least two peréons each of whom witnessed either (A) the.
shgning of the disqualification by the person making it'o
{B) that person's acknowledgement either that he or she siéne&
the disgualification or that the disqualification is/his or
her act.

{c Each witness who signs the disg aiification
shall certify both of the folleowing:

{1)\, That the witness belief¥es the person making
the disqualification was ¢f sound mind At the time the person
siéned or acknowledged Chie disqualifXcation.

(Z) That the witngSs has no knowledge of any
facts indicating the disgualif(jfation was procured by duress,
menace, fraud, or undue inflxdencw.

(d) A health cgre proviadgr with knowledge of.a
disgualification made pArsuant to this, section may not fely
on a health care decision from the disqualified persén involv-
ing the health cayle of the person who made the disqualificaticn.

(e) A person who knows that he or sfe has been
disqualified/pursuant to this section may nct maRe¢ a health
care decigion for the person who made the disqualifigcation.

(£) A person who has made a disgqualificaticok under
thig/section and is of sound mind may revoke the disguali¥Xi-
cZtion by a signed writing or, with respéct te a particular

health c¢are decision, by notifying the health care provicer

N | -
ool
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: and Representatives
§ 53.170. Protection of Health Care Provider|From Liability
“(a)

53.170.| A health care provider is not subject

to criminal prosecution, civil liability, or professional
disciplinary action based on any of the folléwing:
T é%ﬂ If the health care provider relies on a health
care decision made by a health care representative who the
health care provider believes in good faith is authorized by
this part to make health care decisions.

(%ﬂ If the health care provider refuses to follow
‘a health cafe decision of a health care representative who
the health care provider believes in good faith is not capable
of giving informed consent.
S . (&) If the health care provider refuses to follow

‘a-health care decision of a health care representative whose

appointment or autheority the health care provider believes

ih good faith has been revoked,

care decisions on b 1f of another person

(e} If the healt vider relies on a health

care decision made by a pe once disqualified but

wvhom the health car rovider helieves 1in d faith has

_beén restor to the authority to make health care cisions

~

£ P 35 .
=Y

{b) The health tare representative shall be immune from civil or criminal
Liability for health care decisions made on behalf of an appointor in the goog failt
belief{ that the decisions were consistent with the desires of the anpointor,

7 -




§ 53.180. Limitations On Application of This Part

53.180.

{(a) This part dces not authorize a health care
representative to consent to any of the follﬁwing on behalf
of the appéintor:

- (1) Commitment to a mental health treétment
facility. ’
—— - (25 Prescribing or administering an experi-

mental drug (as defined in Secticn 26668 of the Health and

Safety Code).
- {3} Convulsive treatment (as defined in

Section 5325 of the Welfare and Institutions Code).

(4) Sterilization.
(b) The provisions of this part are subject to
any valid and effective directive of the patient under Chap-

ter 3.9 {(commencing with Section 7185 of Part 1 of Division 7

" of the Health and Safety Code (Natural Death Act)).

{c) This part does not affect any requiremént of
notice to others of proposed health care under any other law.

{d) This part does not affect the law governing
medical treatment in an emergency. '

(e} Except as provided in subdivision (c) of Sec-
tion 53.120 -emd-fectionr-53-362, nothing in this part affects
the law governing when one person may make health care

decisions on behalf of another.



§ 53.190. Court Enforcement of Duties of Health Care
Representative

53.1%20.

{a) Article 4 (commencing with Section 2410) of
Chapter 2 of Title 9 of Part 4 of Division 3 applies in cases
ﬂheﬁ a health care representative has been appoiﬁted.

(b) For the purpose cof applying Article 4 (com-
ﬁencing with Section 2410) of Chapter Z of Title 9 of Fart 4
of Division 3 as provided in subdivision (a):
- + (1) "Attorney in fact" as used in Article 4
Eéghs the health care representative.

{2) "Conservator of the estate of the principal®
és:uééd in Article 4 means the conservator of the person of
the individual who appointed the health care representative.

{3) "Power of attorney" as used in Article 4
;;éns the writing appeinting the health care representative.

’ | (4) "“Principal" as used in Article 4 means

fhe‘individual who appointed the health care representative.

(c) A health care provider may bring an action under Article &
(Fommencing,with Section ¢410) of Chapter 2 of Title 9 of Part 4 of Division 3.

5453.290. Limitation of Power of Attorney

53.200.
After January 1, 19284, an
{a) lﬁn attorney in fact may not make a health care

decision nor act as a health care representative unless the

ﬁéweerf attorney meets the requirements of this part, and states that

éppointment of an attorney~in-fact as health care representative does not become €

tive until the principal either lacks capacity, of is unabte, to giv2 informed cor

and states that the attorney—in-fact as health care representative is subject to ¢

of the provisions of this part.




(b) ¥ durable power of attorney e uted prior to Jamuary 1, 1984
which authorizes an attorney-in-fact to make healtn care decisions on Dgﬂgif“g?“;he
principal shall be deemed a valid appeintment under this part, notwithstanding
failure to comply with the requirements of Part (a) of this section, and the health
tare representative so appointed shall be subject to all of the provisions of thisg

part.

- I!. EE li i-i- E

zision made prior to January

anf health ca

‘‘‘‘‘‘‘

v 4 b ek R e e ek

§ 53.210. Form For Appocintment '

53.210. An appeintment of a health care represen-

tative shall be in substantially the following form:

APPOINTMENT OF HEALTH CARE REPRESENTATIVE

I, {name} ¢

being of sound mind, voluntarily appoint (name)
{whose current telephone number is )
and whose current address is : )

as my health care representative autherized to act for me in
all matters of health care, except as otherwise specified in
this appeintment.

This appeointment is subject to the following
limitations on the authority of the health care representative !
and instructions concerning exercise of that authority:

Sheuld-I-heecome-inecapable-af-giving-infarmed-consent
5o -my--re al-tly -6 8re -4tk 8- 0pPo i AHRE AL =~~~ EeRains - ef-festde r-

I understand that so long as I am of sound mind 1
may (1) revoke this appointment -or--euthority- by notifying
the health care representative orally or in writing -and--
{2y revoke any suthoerity -of the--health - care..representative

10



-or-any-kealth- care_decisian_made_bg—the ‘health-care_represen=

~tative-by-notifying-the-doctor-or-ethar-health- care—proubaezh__
-~oratiy-or-in-writingw-

(signature of appointor)

(street address)

{city, state)

Statement of Witnesses

I certify that this appeointment was signed by the
person making it ox that it was acknowledged by that person
to be his or her appointment. I also certify that I believe
that the person making this appointment is of sound mind and
that I have no knowledge of any facts indicating that this

appointment was procured by duress, menace, fraud, or undue
influence.

(;igﬁature of witness) {signature of witnﬁss)
;%¥reet/address) fstfeet address)
t;ity, state) 7 (city, state)

(date) {date)

11



Acceptance by Health Care Representative

I, {name) , understand
that acceptance of this appointment as health care represen-
tative means that I have a duty to act in good faith and in
the best interest of the persen appointing me, and that I
also have a duty to feollow any instructions in the appointment.
In the event I cannot do so, I will exercise no further power
under the appointment and will inform the person appecinting
me, his or her conservator of the person if known te me, and '
his or her health care provider if known to me.

{signature of health care
representative)

{street address)

{city, state)

{date)

B i} o i I, I Dy P N ey 4
R RTrATE Formm-Por—Bi-soea b frantion

—_t

53.220. A disqualification of a person from maki
are decisions for another person shall be in sydstan-

tizlly the lowing form:

from

(name of person disgualified)

(street address if known)




I 3 ; et ] ) . e .
\\‘\t§$ person named above is dlsquallfled from making healt
ca decisions on my behalf in any circumstances, 1 jui@erstand
théi\%a\&ing as I am of sound mind I may revcke thi
qualificatwion by a signed writing or by notifyj
or other hea care provider orally or in

signature of person making
isqualification)

{street aﬁﬁigiil\\\
. (city, state) \

k. o, "l g, F 3. L]
Awad LTIUCII T LT A LI 00T o

I certify that this disqualification was signed
son making it or that it was acknowledged by th

also certif hat I believe that the person maki
gqualification I= of sound mind and that I hay
of any facts indicafing that this disquali
cured by duress, mena - fraud, or un

this dis=-
no knowledge

i1cation Was pro-

influence.

(signature of witness) signature of witness)

(Streef/jiiiiisﬁl (street‘ﬁﬂQ£siii\g
i (city, state) ‘\\\\\\\\\

—fdate)

13
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f 53.230. Prohibition of Requirement of Execution of Appointment

53.230 _
(a) Refusal of medical care by a health care representative on

behalf of an appointor which results in the death of the appointor shall not

constitute suicide of the appointor,

{b) The execution of an appointment pursuant to 6§ 53.110, with

or without specific instructions, shall not restrict, inhibit or impair in

any manner the sale, procurement or issuance of any policy of Life or health

or disability insurance, nor shall it be deemed to modify the terms of an

existing policy of Llife or health or disability insurance. No policy of Llife

or _health or disability insurance shall be legally impaired or invalidated in.

any manner by refusal of care on behalf of an insured appointor, notwithstanding

any term of the policy to the contrary.

”

{c) HNec physician, health facility or other health provider, and

no health care service plan, insurer issuing disability insurance, self-insure

employee welfare benefit plan, or nonprofit hospital service plan, shall reguire

any person to execute an appointment purfsuant to § 53.110 as a condition for

being insured for, or receiving, health care services.
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Civil Code & 2356 {amended). Termination of Adgency

SEC. 2. Section 2356 of the Civil Code is amended

to read:

2356.

{a) Uniess the power cf an agent is coupled with
an interest in the subject of the adency, it is terminated
by any of the followiné: i

(1) 1Its revecation by the principa;;

(2) The death of the principal.

(3) The incapacity of the principal to contract.
(b) Notwithstanding subdivision (a), any bona fide
transaction entered into with such agent by any person acting
without actual knowledge of such revoc;tion, death, cor inca-
pacity shall be binding upon the principal, his or her heirs,
devisees, legatees, and cther su;cessdrs—in-interest.

{¢) Nothing in this section shall affect the
provisions of Section 1216.

{d) With respect tc a power of attorney, tﬁe
provisicns of this section are subject to the provisions of
Article 3 (commencing with Section 2400) of Chapter 2.

{e) With respect to a proxy given by a person to
another person relating to the exercise of voting rights, to
the extent the provisions of this section conflict with or
contravene any other provisions of the statutes of California

pertaining to the proxy, the latter provisions shall preveail.

14 .



(f} With respect to an appointment of a health

care representative, the provisions eof this section are subject

to the provisions of Part 2.2 {(commencing with Section 53.100})

of Pivision 1.

11028E
121082
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