#L-703 12/7/82
Memorandum 83-2
Subject: Study L~-703 - Delegation of Authority to Make Health Care
Decisions

At the November 1982 meeting, the Commission considered at some
length the question of delegation of the power to make health care
decisions, The Commission decided to pursue the approach of working
within the framework of the Uniform Durable Power of Attorney Act, and
directed the staff to prepare a new draft statute on this basis.

Attached to this memorandum is a staff draft of a tentative recommen-
dation that seeks to carry out the Commission's directive to keep the
statute as simple as possible while providing necessary protections.

Also attached to thls memorandum as Exhibit 1 is a copy of existing law

relating to the durable power of attorney (Civil Code §§ 2400~2407) and g

court enforcement of duties of attorneys in fact (Civil Code §§ 2410~ :

2423) for your reference. j
1f the draft of the tentative recommendation is approved at the

January meeting, the staff (after making any revisions necessary to

carry out decisions made at the January meeting) will distribute the

revised tentative recommendation to interested persons and organizations

for review and comment.
Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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LETTER OF TRANSMITTAL

The Law Revision Commission was authorized by Resolution Chapter 19
of the Statutes of 1979 to study the rights and disabilities of minors
and Incompetent persons. This tentative recommendation relates to one
aspect of this toplc——use of a durable power of attorney to make healtﬁ
care decisions.

The legislation proposed by the Commission would (1) make clear
that a durable'power of attorney may authorize the attorney in fact to
make health care decisions on behalf of the principal, (2) require
additional formalities before a durable power of attorney is effective
to authorize health care decisions, and (3) give the health care provider
who relies in good faith on a decision of the attorney in fact protection
from civil and criminal liability,



#L-703
STAFF DRAFT

TENTATIVE RECOMMENDATION

- relatigg to
DURABLE POWER OF ATTORNEY FOR HEALTH CARE DECISIONS

The Uniform Durable Power of Attorney Act1 was enacted 1n California
upon recommendation of the Law Revision Commissinn.2 Some lawyers
advise the use of a durable power of attorney to delegate the authority
to make health care decislons for the person giving the power.3 However,
it 18 unclear under existing law whether a durable power of attorney can
be used for this purpose.4 For this reason, a health care provider may
not be willing to rely on a decision made by the attorney in fact under
a durable power of attdrney.

The Law Revision Commission recommends that the durable power of
attorney statute be revised to provide expressly that a durable power of
attorney may authorize the attorney in fact to make health care decisioms
- for the principal. Making clear that a durable power of attorney may be

used for this purpose will provide a useful and-effective alternative to

1. Civil Code §§ 2400-2407.

2. 1981 Cal. Stats. ch. 511; Recommendation Relating to Uniform
Durable Power of Attorney Act, 15 Cal. L. Revision Comm'n Reports
351 (1980). For additional legislative history, see 16 Cal. L.
Revision Comm'n Reports 25, 43-46 (1982}.

3. See, e.g., Spitler, California's "New"” Durable Power of Attorney
Act--The Second Time Around, 3 CEB Est, Plan. R 41, 43-45 (1981).

4. There is no reference to health care decisions in Civil Code Sections
2400-2407, in the Comments to these sectlons, nor in the Comments
to the Uniform Durable Power of Attorney Act., There are explicit
and implicit references to property matters., Clvil Code Section
2400 provides a warning that the durable power of attormey glves
the attorney in fact "broad powers to dispose, sell, convey, and
encumber your real and personal property.”" Civil Code Sectiomn 2402
deals with the relation of the attorney in fact to court-appointed
fiduciaries by reference to a "conservator of the estate, guardian
of the estate, or other fiduciary charged with the management of
all of the principal’s property or all of his or her property
except specified exclusions.” The absence of any reference to a
guardian of the person or congervator of the person is recognized
in the Comment to Section 240Z2.



leaving the authority to make health care decisions with the court
system for persons unable to give or withhold informed ccnsent.5 It
will further the interest of the individual in self-determination and
personal autouOmy.6 Instead of leaving health care decisions to a
judge, the individual may designate a trusted relative or friend to make
the decislon on his or her behalf if the need should arise.

The recommended legislation has the following features:

(1) An attorney In fact under a durable power of attorney is not
empowered to make health care decisions on behalf of the prinmcipal
unless the power of attorney specifically grants this authority. The
power of attorney may, of course, specify any limitations on the exercise
of the power to make health care decisions. This scheme leaves to the
individual substantial freedom to fashion a durable power of attorney
suited to the individual's particular needs and beliefs.

(2) A durable power of attorney enables the attornmey in fact to
make health care decisions on behalf of the principal only if the power
of attorney is either signed by two witnesses or acknowledged before a
notary public in California.

(3) Any printed form of a durable power of attormey sold in California
for use by a person who does not have the advice of an attormey is
required to have a warning advising of the consequences of a delegation
of the power to make health care decisions. This is consistent with the
warning provided in Civil Code Section 2400 for a printed form of a
durable power of attorney as it relates to property matters.

(4) The attorney in fact empowered to make health care decisions 1s
glven access to information relating to proposed health care and medical

records to the same extent as the principal,

5. See Prob. Code §§ 2354 (medical treatment of conservatee not adjudi-
cated to lack capacity to give informed consent), 2355 (medical
treatment of conservatee adjudicated to lack capacity to glve
informed consent), 2357 (court-ordered medical treatment), 3200-
3211 (court-ordered medical treatment for person without conserva-
tor).

6. For a discussion of the need to recognize the power in the individual
to provide for health care in the eventuality of incompetence, see
Alexander, Premature Probate: A Different Perspective on Guardianship
for the Elderly, 31 Stan. L. Rev. 1003 {1979).




(5) The general procedure for court enforcement of the duties of an
attorney In fact provided by Civil Code Sectioms 2410-2423 applies to
the attorney in fact empowered to make health care decisions.

{6) Health care providers are protected from liability for relying
in good faith on a health care decision made by an attorney in fact.

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sectlons 2356, 2402, 2417, and 2421 of, and to add
Article 5 {commencing with Section 2430) to Chapter 2 of Title 9 of Part
4 of Division 3 of, the Civil Code, relating to durable powers of

attorney.

The people of the State of California do enact as follows:

28772

Civil Code § 2356 (technical amendment). Termination of agency; binding
effect of transactlions

SECTION 1. Section 2356 of the Civil Code 1s amended to read:

2356. (a) Unless the power of an agent 1s coupled with an interest
in the subject of the agency, it is terminated by any of the following:

(1) 1ts revocation by the principal.

(2) The death of the principal. |

(3) The incapacity of the principal to contract,

(b) Notwithstanding subdivision (a), any bona fide transaction
entered into with such agent by any person acting without actual knowledge
of such revocation, death, or incapacity shall be binding upon the
principal, his or her heirs, devisees, legatees, and other successors in
interest,

{c) Nothing in this section shall affect the provisions of Section
1216. _

{d) Wwith respect to a power ofrattorney, the provisions of this
section are subject to the provisions of Astiele Articles 3 {commencing
with Section 2400) and 5 (commencing with Section 2430) of Chapter 2.

(e) With respect to a proxy given by a person to another person

relating to the exercise of voting rights, te the extent the provisions




§ 2402

of +=4is section conflict with or contravene any other provisions of the
statxzes of California pertaining to the proxy, the latter provisions
shai: prevail. '

Comment. Subdivision (d) of Section 2356 1s amended to add a

refer=nce to Article 5 pertaining to powers of attorney for health care
decisions.

31193

Civ:Y Code § 2402 (amended). Relation of attorney in fact to court-
a>>ointed fiduciary

SEC., 2, Section 2402 of the Civil Code is amended to read:

2402, (a) If, following executlon of a durable power of attorney,
a coart of the principal's domicile appoints a conservator of the estate,
guac3ian of the estate, or other fiduciary charged with the management
of all of the principal's prdperty or all of his or her property except
specified exclusions, the attorney in fact is accountable to the fiduciary

as well as to the principal. If, following execution of a durable power

of zttorney authorizing health care decisions as provided in Article 5

{commencing with Section 2430), a court of the principal’s domicile

appoints a conservator of the person, guardian of the persom, or other

fidcclary appointed to exercise protective supervision over the person

of =te prineipal, the attorney in fact is accountable to the fiduciary

as well as to the principal. The fiduciary has the same power to revoke

or =mend the power of attorney that the principal would have had If he
or s=& were not incapacitated; but, if a conservator is appointed by a
cou—tr of this state, the conservator can revoke or amend the power of
attcraey only if the court in which the conservatorship proceeding is
pemcii=zg has first made an order authorizing or requiring the fiduciary
to rewoke or amend the durable power of attorney and the revocation or
amen=ment is in accord with the order,

{b) A principal may nominate, by a durable power of attorney, a
consarvator of the person or estate or both, or a guardian of the person
or @state or both, for consideration by the court if protective proceedings
for *he principal's person or estate are thereafter commenced. If the
praozective proceedings are conservatorship proceedings in this state,
the —=vmination shall have the effect provided in Section 1810 of the
Proozte Code, and the court shall give effect to the most recent writing



§ 2417

executed In accordance with Section 1810 of the Probate Code, whether or

not such writing is a durable power of attorney,

Comment. The second sentence is added to subdivision (a) of Section
2402 to provide a rule applicable to an attorney in fact who is authorized
to make health care declisions. See Sections 2430-2435. This rule is
consistent with the rule provided in the first sentence.

15110 -
Civil Code § 2417 (technical amendment). Hearing on petition
SEC. 3. Sectilon 2417 of the Civil Code is amended to read:
2417. (a) Upon the filing of a petition under this article, the

clerk shall set the petition for hearing.

(b) At least 30 days before the time for hearing, the petitiomner
shall serve notice of time and place of the hearing, together with a
copy of the petiticn, on all of the following:

(1) The attorney in fact if not the petitioner,

{2) The principal if not the petitioner.

(3) Any other persons the court in its discretion requires.

(¢} Service sghall be made by mailing to the last known address of
the person required to be served unless the court in its discretion
requires that notice be served in some other manner, Personal delivery
is the equivalent of mailing.

{d) Proof of compliance with subdivisions (b) and (c) shall be made
at or before the hearing. If it appears to the satisfaction of the
court that the notice has been'g:l.v'en as required, the court shall so
find in its order, and the order, when it becomes final, 1s conclusive
on all persons.

{e) Proceedings under this article shall be governed, whenever
possible, by the provisions of thils article, and where the provisions of
this article do not appear applicable, the provisions of Division 3
(commencing with Section 300) of the Probate Code shall apply.

(f) The court for good cause may shorten the time required for the
performance of any act required by this section,

(g) In a proceeding under this article commenced by the filing of a
petition by a person other than the attorney in fact, the court may in
its discretion award reasonable attorney's fees to:

(1) The attorney in fact if the court determines that the proceeding

was commenced without any reasonable cause,



§ 2421

(2) The person commencing the proceeding if the court determines
that the attorney in fact has clearly violated the fiduciary duties
under the power of attorney or has failed without any reasonable cause
or justification to submit accounts or report acts to the prineipal or

congervator of the estate or of the person, as the case may be, within

60 days after written request from the principal or conservator.

Comment., Subdivision (g) of Section 2417 is amended to make clear
notice must be given to a conservator of the person where the attorney
in fact is accountable to a conservator of the person. See Section
2402,

045/130

Civil Code § 2421 {technical amendment). Authority of conservator to

Eetition .
SEC. 4. Section 2421 of the Civil Code is amended to read:

2421, (a) Except as provided in subdivision (b), a power of attorney

may expressly eliminate the authority of any person listed in Sectiom
2411 to petition the court under this article for any one or more of the
purposes enumerated in Section 2412 if both of the following requirements
are met: )

{1) The power of attorney is executed by the principal at a time
when the principal has the advice of a lawyer licensed to practice law
in the state where the power of attorney 1s executed.

(2) The approval of the lawyer described in paragraph (1) of the
power of attorney is included as a part of the instrument that consti-
tutes the power of attorney.

{b) Notwithstanding any provision of the power of attorney, the
conservator of the estate or of the person of the principal may petition
the court under this article for any one or more of the purposes enumer-
ated in Section 2412,

Comment, Subdivision (b) of Section 2421 is amended to make clear
that a conservator of the person to which an attorney in fact is account-

able under Section 2402 may petition under this article notwithstanding
any provision in the power of attorney.




§ 2430
404/081

Civil Code §§ 2430-2435 (added). Durable power of attorney for health care
declgions
SEC. 5. Article 5 (commencing with Section 2430) is added to
Chapter 2 of Title 9 of Part 4 of Division 3 of the Civil Code, to read:

Article 5. Durable Power of Attorney for Health Care Decisions

§ 2430, Health care decision defined

2430, As used in this article, "health care decision" means consent,

refusal of consent, or withdrawal of consent to any care, treatment,
service, or procedure to maintain, diagnose, or treat a physical or

mental conditionm.

Comment. Section 2430 provides a broad definition of "health care
decision" for purposes of this article.

405/358
§ 2431, Application of article

2431. A durable power of attorney is effective to authorize the
attorney in fact to make health care decisions for the principal only if

the power of attorney complies with this article,

Comment. Sectilon 2431 makes clear that the additional requirements
of this article must be satisfied if a durable power of attorney is
intended tc authorize health care decisions., See Section 2400 (durable
power of attorney). Nothing in this article affects a durable power of
attorney insofar as it relates to matters other than health care decisionms.
See Section 2430 ("health care decision" defined).

405/410

§ 2432, Requirements where durable power of attorney authorizes health
care decisionsg

2432, (a) An attorney in fact under a durable power of attorney
may not make health care decisions unless both of the following require-
ments are satisfied:

(1) The durable power of attorney specifically authorizes the
attorney Iin fact to make health care decisions,

{2} The durable power of attorney elther is signed by at least two

witnesses who are present when the durable power of attorney 1s signed




§ 2433

by the principal or is acknowledged before a notary public at any place
within this state,

{(b) A printed form of a durable power of attorney sold in this
state for use by a person who does not have the advice of legal counsel
shall include the following notice in 10~point bold face type, in addi-
tion to the warning required by subdivision (b) of Section 2400, if it
permits the attorney in fact to make health care decisions: "This
document gives the person you designate as your attorney in fact the
power to make health care decisions for you, subject to any limitations
you Include in this document, The power to make health care decisions
for you may include consent, refusal of consent, or withdrawal of comsent
to any care, treatment, service, or procedure to maintain, diagnese, or
treat a physical or mental condition. This power of attorney will not
be valid for making health care decisions unless it is either (1)
signed by two witnesses who are present when you sign or (2) acknowledged
before a notary public in California."

Comment. Subdivision {(a) of Section 2432 makes clear that a durable
power of attorney 1s not sufficient to enable the attornmey in fact to
consent to health care or make other health care decisions unless the
formalities of this section are satisfied. See alsc Section 2400 (general
requirements for durable power of attorney).

Subdivision (b) provides an additional warning required to be in

certain printed forms if the durable power of attorney i1s designed to
authorize health care decisions.

045/212
§ 2433. Authority of attorney in fact to make health care decisions

2433, Subject to any limitations in the durable power of attorney,
the attorney in fact may make health care decisioms for the principal to
the same extent as the principal could make health care declsions for
himself or herself if he or she had the capacity to do so.

Comment. Section 2433 gives the broadest possible authority to an
attorney in fact authorized to make health care decisions, except as

limited by the power of attorney. See also Sections 2410-2423 (court
enforcement of duties of attorney in fact).



§ 2434
043/196

§ 2434, Availability of medical information to attormey in fact

2434, An attorney in fact authorized to make health care decisions
under a durable power of attorney has the same right as the principal to
recelve information regarding the proposed health care and to consent to
the disclosure of medical records.

Comment. Section 2434 makes clear that the attorney in fact can

obtain and disclose information as necessary to exercise the authority
given in the durable power of attorney,

0437179
§ 2435. Protection of health care provider from lisbility

2435, A health care provider is not subject to criminal prosecution,
civil liability, or professional disciplinary action arising out of any
of the following circumstances:

{(a) Where the health care provider relies on a health care decision
and both of the following requirements are satisfied:

(1) The decision is made by an attorney in fact who the health care
provider believes in good faith is authorized by a durable power of
attorney under this article to make the decision.

{2) The health care provider believes in good faith that the decision
is in the best interests of the prineipal.

{b) Where the health care provider refuses to follow a health care
decision of an attorney in fact who the health care provider believes in
good faith is not capable of glving informed consent.

{c) Where the health care provider refuses to follow a health care
decision of an attormey in fact who the health care provider believes in
good faith was not authorized by a durable power of attorney under this
article to make the decision.

(d) where the health care provider refuses to follow a health care
decision of an attorney in fact whose authority the health care prowvider
believes in good faith has terminated.

(e) Where the health care provider refuses to follow a health care
decision the health care provider believes In good faith 1is not in the
best Interests of the principal.

Comment. Subdivision {a) of Section 2435 implements this article

by protecting the health care provider who acts in good faith in reliance
on a health care decision made by an attorney in fact pursuant to this

-G



§ 2435

article. Subdivisions (b)-(e) protect the health care provider in
certain situations where the health care provider refuses in gecod faith
to follow the decision of the attorney in fact. For example, under
subdivision (c) the health care provider is not liable for refusing to
follow the decision of an attorney in fact in a case where the health
care provider believes in good faith that the principal was not of sound
mind when the power of attorney was executed,.

-10-



Memo 83-2

EXHIBIT 1

ARTICLE 3. TUNIFOEM DURABLE POWEHR OF ATTORNEY ACT

[NEW]|

Sec. -

2400. Durable power of attorney; forms.

2401, Effect of acts by attorney in fact during ineapacity of principal.

2401, Fidueclary for incapacitated prineipal.

2403. TDeath or incapaeity of principal; knowledge: good faith aets.

2404, Affidavit of lack of knowledge of termination of power; recordmg

2403, Construction and applicatipn of article.

2406, Citatlon.

2407. Partial invalidity.

URiForM DURABLE POWER OF ATFTORNEY ACT
Table of Jurisdictitnis Wherein Aet Has Been Adopted

For tert of Uniforie Adet, and variation noetes and ganotation materials
Jor adopting jurwdwnmm, gee Uniform Laws Annoteted, Master BEdition,

Volume 8.
Jurlsdiction Statutory Citation
California .................. hemavanen West's Anno.Clvl| Code §5 2400 to 2407.
Kansas ....ouvevunannss Hetarrrasarenan K.S.A. §§ 58610 to 58417,
Massachusetts . ........... .. ..iii.0. MG.LA. ¢c. 201B, 561t 7.

Leglstative Commlittee Comment-—Senats
1981 Addition

Study L-703

This article, which supersedes former
Section 23071, is the DUniform Durable
Power of Attorney Act as approved and
recommended in 1979 by the National Con-
ference of Commissioners on Uniform Siate
Laws, Excent ae noted in the Law Revi-
sion Commission Comments and Legisla-

article is the same as the text of the Uni-
form Act.

Althrough the title of this article refers to
durable powers of attorney, two sections
of this article apply to powers of attorney
whether durable or nonderable. See Sec-
tions 2403, 2404, '

tive Committee Comments, the text of this

§ 2400. Durable power of atierney; farms

{a) A durable power of attoroey la a power of attorney by which a principal
dlesignates another his or her attorney in faet in writing and the writing containg
the words “This power of attorney shall not be affected by subsequent incapacity
of the prineipal,” or “This power of attorney shall become effective upon the in-
capacity of the principal,” or similar words showing the intent of the prineipal
that the authority conferred shall be exercisable notwithstanding the principal’s
subsequent ineapaeclty, For the purposzes of this article, & durable power of attorney
does not include a proxy given by a person to another person with respect to the
exercise of voting rights that is governed by any other statute of California.

(b} A printed form of a durable power of attorney sold in this state for use hy

a person who does not have the advice of legal counsel shall include the following
notice in 10-point bold fnce type:

WARNING TO PERBON EXECUTING THIS DOCIUUMENT

Thiz iz an important legal document. Tt ereates a durable power of attomey.
Before executing thls document, yon should knew these important facts:

1. This document may provide the person you designate as your attorney in
fact with broad powers to dispose, sell, convey, and encumber your real and per-
sonal property,




2. These powers will exist for an indefinite period of time unless you Hmit their

duration in this doczment.
your subsequent disability or incapacity.

These powers will continue to exist natwithstanding

3. You have the right to revoke or terminate this durable power of attorney

at any time.

() Nothing In subdivision (b) invalidates any transaetion in which a third persen
relied in good failth upon the authority ereated by the durable power of attorney.

(Added by Stats 1831, c. 511, p. — § 4.)

Legislative Commitiee Comment—Senate
1981 Additlon

Buabdivizion (a) of Section 2400 ir the
same as the official text of Sevtion 1 of the
Uniforin Durable Power of Attorney Act
with twoe modifications:

(1) The referenes in the Uniform Aect to
the principal’s "Jisability” is omitted. 1n-
der Section 23568, it is the principal’s in-
capacity 1o contract which wounld otherwise
terminate the power of atrorney.

{2) The last sentence iz added. This
sentence merely makes clear that the Uni-
form Durable Power of Atrorney Act does
not affect the statutory provisions govern-
ing proxies. .

Suhdivisions (b) and (e) are new., Sub-
division {b) requires a warniog statement

cuted on a printed form sold in this state’
for use by a person who does not have the
advice of u lawyer in connection with the
durable power of attorney. 'This require-
ment is designed to protect the person who
purchases 8 durable power of attoroey
form At a stationery store er similar place
and exeecutes it without vonsulting a law-

yer. The subdivision doez not apply to a
case where the person has the advice of a
lawyer or where the durable power of at-
torpey is preduced by rypewriting, word
processing egnipment, or other method
than printing.  Buabdivision (¢). protects
good faith travsactions. Subdivisen (e}

does not deal with the liability, if any, of
a person who sells 4 form in this state in

if the durabla power of attorney is exe-  violation of subdivision {b).

§ 2401, Effact of azcts by attorney ir fact during incapacity of princlpal

AN acts done by an attorney In fact pursnant to s durable power of attorney
during any pericd of incapacity of the principal have the same effect and inure to
the benefit of and bind the principal and hig or her suecessors in interest as if the
principal were competent.,

{(Added by Stats.1981, ¢, 511, p. —, § 4}

Law Revision Commisgion Commeni
1981 Addition

omitted. Under Seetion 2356, it is the
principal’s incapacity to contrzet which
would otherwise terminate the power of
attorney.

Section 2401 is the seme as the official
text of Section 2 of the Uniform Durable
Power of Attorney Act, except that the
reference to the priveipal’s “disability” is

§ 2402, Flduclary for Inczapacitated princlpal

{a) If, following execution of & durable power of attorney, a court of the princl-
pal's domicile appoints a conscrvator of the estate, guardian of the estate, or other -
fidueinry charged with the management of all of the prinelpal's property or ail
of his or her property except specified exclusions, the attorney in fact 18 ae-
countable to the fidueiury ns well ag to the prineipsgl. The fidueiary has the
same power to revoke or amend the power of attorney that the principal would
have had if he or she were not ineapacitated; bnt, if a conservator 18 appointed
by a court of this state, the conservator ean revoke or amend the power of attor-
ney only If the eourt in which the conservatorship proceeding is pending has first
made an order authorizing or requiring the fiduelary to revoke or amend the
durable power of attorney and the revocation or amendment is in accord with the
order,

(b) A principal may nominate, by a durable power of attorney, & conservator of
the person or estate or both, or & guardlan of the person or estate or both, for
conslderation by the court if proteetive proceedings for the principal’s person or
estate are thereafter commenced., If the protective proceedings are conservator-
ship proceedings In this state, the nomipation sghall have the effect provided in

A




Section 1810 of the Probate Code, and the court shall give offect to the most recent
writing executed In accorduance with Sectlon 1810 of the Probate Code, whether
or not such wrlting Is a durable power of attorney.

(Added by Stats.1981, e. 511, p. —, § 4.}

Law Revision Commission Comment
1981 Addition

The first sentence of subdivigion {a} of
RBection 2402 i the same as the first sen-
tence of the official text of sabsection (&)
of Bection 3 of the Uniform Durable Pow-
er of Attorney Act except that “conserva-
tor of the estate” hus been subustituted for
“gongervator.” ~ This change is consistent
with the concept of the Uniform Act that
the fiduciary to whom the attorney-in-fact
onder & durable power is accountable and
who may revoke or amend the durahble
power includes omly @ fidueiary charged
with the manpgement of the princvipal’s es-
tate and does not include a person ap-
pointed ouly to exercise protective super-
vislon over the person of the principal.
Sec the Commissioners’ Comment te See-

with the general provision for momination
of a consarvator in Section 1810 of the
Probate (Code. The secomd sentence of
subsection (b} of Section 3 of the Uniform
Act (most recent nomination in & durable
power shall be given effect) is not udopted
in California. Thus, the principsl may
make a later nomination in 8 writing which

§ 2403. Death or Incapaclty of principal;

tiou 3 of the Uniform Durable Fower of
Attorney Act,

The second sentence of subdivision (&)
of Section 2402 is the same as the second
sentence of the official text of subsection
(a) of Section 3 of the Uniform Duralle
Power of Attorney Act, excent that the
requirement of prier eourt authorization
for a Culifornia consecvator to revoke or
amend the power is new and the reference
to the principal’s “disability™ has been de-
leted. This deletion conforma Seetion 2402
to the other provisions of this mrticle.

Subdivision {b) of Section 2402 is drawn
from subsection (b) of Section 3 of the
Uniform Ilurable Pewer of Attornsy Act,
but has been revised to make it consistent

is not 4 durable power of attorney, sod, if
at that time the principal hex sufficient
capreity to form an intelligent preferesce
(Prob.Code § 15109, the later nomination
will supersede an earlier nomination made
in a durable power. This is consistent with
the purpose and effect of Section 1810 of
the Probate Coda, : :

knowladge; vqood faith zcts

{a} The death of a principal who has executed a written power of attorney, dura-

ble or otherwise, does not revoke or terminate the agency as to the attorney in fact
or other person who, without actual knowledge of the death of the principal, acts
in good feith under the power. Any action so taken, unless otherwise invalid or
unenforceahle, binds successors in interest of the prineipal,

() The ineapsacity of a prineipal who has previously executed g written power
of attorney that is not & durable power doeg not reveke or teriningste the agency
ak to the attorney in fact or other person who, without actual knowledge of the
incapacity of the principal, acts In good faith under the power. Any action so
taken, unless otherwise invalid or urenforceable, binds the principal and his or her
gucecessors in interest,

{Added by Stats. 1981, ¢. 511, p. —, § 4.)

Law Revision Commission Comment
1981 Addition

Bection 2403 is the same as the official
text of Section 4 of the Uniform Durable
Power of Attorney Act, excvept that the

reference to the principal's “disability” is

omitted. Under Section 23568, it is the
prineipal’s incapueity te contract which
would otherwise terminate the power of at-
torney.




§ 2404. Affidavit of Jack of knowladge of termination of power; recerding

Ag to acts undertaken in good faith reliznce thereon, an affidavit executed by
the attorney In fact under a power of attorney, durable or otherwise, stating that
he or she did not have at the tlme of the exerclse of the power actual knowledge
of the termination of the power by revocation or of the princlpels death or in-
ecapacity is conclusive proof of the nonrevocation or monterminatlon of the power
at that time. 1If the exercise of the power of attormey requires execution and de-
livery of any instrument that is recordable, the affidavit when anthenticated for
record is likewise recordable. This section does not affect any provision Iin a power
ol attorney for its termination by expiration of time or occurrence of an event
other thun express revoeution pr a change in the princlpal’s capacity.

(Added by Stats, 1981, e, 511, p. —, § 4.}

Law Revislon Commission Comment
1981 Addition

Haction 2404 iz the same as the official omitted. Under Section 2358, it is the
text of Section § of the Upiform Durable principel’s incapacity to contrect which
Power of Attorney Act, except that the wounld otherwise terminate the power of
reference to the principal's “disability” is  attorney.

§ 2405, Construction and app_iicatinn of article
This article shall be applied and eonstrued to effectuate its general purpose to

make uniform the law with respect to the subjeet of this article amoeng states en-

actlng it.

(Added by Stats 1981, e, 511, p. —, § 4.}

Law Rovision Commission Commeont
1981 Addition

Section 2408 is the same g3 the official
text of Section 6 of the Uniform Durable
Power of Attorney Act.

§ 2406, Citatlon
Thiz article may be cited as the Uniform Turable Power of Attorney Act.
{Added by Btats.1981, ¢. 511, p. —, § 4)

Law Revislon Commission Cemment
198{ Additlon

Section 2408 is the same uy the official
text of Section 7 of the Uniform Durable
Puwer of Attorney Act,

§ 2407. Partial Invaligity

If any proviston of this article or its application to any person or elrcumstances
is held invalid, the invalidity does not affeet other provisions or applications of
the article which can be given affoet without the jnvalid provision or appleation,
and to this end the provisions of this article are severable,
{Added by Stats. 1881, c. 511, p. — § 4.}

Law Revision Commission Comment
{981 Additien

- Bection 2407 is the same as the officinl
text of Section 8 of the Uniform Iurabls
Power of Attorney Act.




ARTICLE 4. COURT ENFORCEMENT CF DUTIES '
OF ATTORNEY IN FACT [NEW]

Seq.

2410. Definitions.

2411, Petitioners,

2412, Petition; purposes.

2413. Yowers of court.

2414, Venne. - )

2415, Petition; contents.

2416, Dismissal of petition.

2417, Hearing: service of notice; proof of service; laws applicable; attorney fees,
2418, Guardian ad litem.

2419. Appeal.
2420, Cumulative remedies; inapplicability to reclprocal or Iinteringurance ex-
changes.

2421, Elimination in power of attorney of authority to petition; exception.
2422,  Applieation of article. -
2423. Legislative intent.

§ 2410. Definitlens

As nsed in-thig.article: .. - | T . .
(i) “Attorney in fact” means an nttorncy in fact dvslgnated in a power of at‘bor-
ney.

(b} “Power of attorney” means 2 written power of attorney, durable or otherwise,
which designates for a natural person an attorney In fact whe was a resident of
this state at the time the power of amttorney was created or is a resident of thia
state at the time the petition is filed under this article. For the purposes of this
article, a power of attorney doed not include a proxy given by a person to another
pecaon with respect to the exereise of voting rights that is governed by any ot.ller
statute of California.

fc) *Prineipnl” means the naturel person who has deslgnated another as hlis or
her attorney in fact in a power of attoroey.

(Added by Stats.1981, . 511, p. —, § 4.5.)

Legistative Commlitiee Comment-—Senatn p
1981 Additlon

Seetion 2410 defines “nower of attorney”  fact 'I'hiz Nimitation on the use of a pro-

80 sA tn limit the use of m proecceding uu-
der this article to cases where the attor-
ney in fact either was a resident of this
gtate when the power of attorney was ere-
ated or is a resident of this state at the
time tha petition ender this articls is filed,
In other cases, wlthough a proceeding uo-
der this article is not authorized, relief
may be sought in the appropriate state
having jurisdiction over the nitormey in

§ 24i1. Petitioners

ceeding uwnder thiz article is consistent -

with the Imitation establivhed by Probate
Code Section 1133(a) (proceeiding with re-
speet to & trust). The definition of “pow-
er of attorney” glso limits the use of a
proceeding  under this narticle to crses
where the privcipal is & osturel person.
Thiz article does not lhmit the use of any
other avatlable remedy. Ses Section 2420,
See also Section 2423,

A petition may be filed under this article by any of the following:

- (&) Tue attorney in fact,
{b) The principal,




(c) The spouse or any child of the principal.

{dy The conservator of the person or estate of the prineipal.

{¢) Any person who would take property of the principal under the laws of in-
testate suecession if the principal dicd at ihe time the petition is filed, whether ot
not the principal hay a will,

{f) The court investigator,” referred to in Scction 1454 of the Probate Code, of
the county where the power of attorney was executed or where the principal re-
sides. )

(&) The public guardian of the county where the power of attoruey was executed
or where the principal resides.

(Added by Stats. 19581, ¢. 511, p. —, § 4.5.)

Legislative Committee Comment—Senate
1981 Addition

Section 2411 limits the persons who may pal, and a comrt investigator or publie

file s petition onder this articte to the at-
torney in fact, the conservator of the prin-
cipal, those having a present interest or an

guardian. The attorney in fact is permit-
ted a file to petition so that Le or she muy,
for example, obtain a court review of a

expectancy in the property of the prinei- particular transaction,

§ 2412. Potition; purposes ]

A petition may be filed under this article for any one or more of the following
purposes: ’

{a) Determining whether the power of attoruey is still effeetive or has terminated.

{b} Passing on the acts or proposed acts of the nttorney in fact,

{e) Compelling the attorney in fict to submit his or her accounts or report his
., ©oF: her, acts L attprm:} in_fact o the pnnapal, the 'pouse of the principal, the
conservator of thée pmson or the estute of the prineipidl, or to “such other perdon 88
‘the eourt in its diseretion may require, if the nttorney in fact hus failed to submit
“an ac'count}ng and - report . wlthm ) days after written ‘request from -the porson
filing the petition.

{d) Declaring that the power of attorney is terminated upon a determination by
the court of all of the following:

{1) The attorney in fact has violated or Iz unfit to perform the fiduciary duties
under the power of attorney.

(2) At the time of the determination by the court, the principal lacks the capacity
to give or to revoke u power of attorney.

(3) The termination of the power of attorney is in the best lﬂterests of the prinel-
pal or the principal’s estate.
(Added by Stats, 1851, ¢, 511, p. ——, § 4.5.}

Leglslatlve Commlitiee Commeni—Senate
1981 Addition

Seetion 2412 13 adapted from porticns of
Probate Code Section 11381 ({proceeding
with respect to m trust). Tt should be
npted that sabdivision {d) requitres a court
determination that the principal has be-

§ 2413. Powers of court

come incompetent before the court is au-
thorized to declare the power of attorney
terminated because the attorney in fact has
violated or is unfit te perform the fidu-
ciary dutige under the power of attorney.

The court may make all orders and decreos and itake all other action necessary
or proper to dlspose of the matters presented by the petition.

{Added by Stats. 1981, ¢ 511, p. —, § 4.5)
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Legislative Committee Comment—Senate
198¢ Additlan

Secticn 2412 is the same as Probate Coda
Section 11382 (préceeding with respect to
a trust), R

§ 2414. Venue

Proceedings under this article shall be commenced in the superior court of the
county in which the attorney in faet I3 resident or, if the attorney in fact is not’
resident in thizs state, in any county of this state. .
{Added by Stats.1981, ¢. 512, p. —, § 4.5)

Leglsiztlve Commitiee Commeat—Senale -
1981 Addition

Section 2474 recognizea that the attor- where sttorney in fuct is not now a resi-
ney in fact may not be & resident of this  dent of stute if he or she wis a resident at
state at the time the petition is filed. See  rime power of atiorney was cregted).
Bection 2410(b) {proceeding permitted ] .

§ 2415. Petltion; contenis
" Fach proceeding under this article shall be commenced by filing a verified peti-

. don in, the superior court which shall-state.faciy showing. that the _petition, iz au-

‘thorized by Ehis article "Ang, it known to thé’ petitiuner, the terms of thie boiwer-of

attorniey. oL . o
{Added by, .Stats.lﬂﬁl ey 51‘[, p..;—-*-. 3»451—- ey e .,;‘_-‘_-%-g';’.l'—j-.',- e ke AT ey

Legisiative Committee Comment—Senate
198t Addition :

Bection 2415 i adepted from Irobate
Code Section 11384 (proceeding with re-
spect Lo & trust).

§ 2416. Dismlssal of petition
The court may dismiss a petltiun when it appeuars that the procceding iz not
necessary for the protection of the interests of the prhu:lpal or the prinelpal's estate.

{Added by Stats.1881. ¢, 511, P § 445)

Legislative Commiltee Comment—Serate
1881 Additlen”

Section 2416 is drawn from Probate Code
Section 11386 (proceeding with respect to B
a truut.‘l . ’

§ 2417, Hearing; service of notlce; proof of servite; [aws appllcakie; atiorney
fees '

{a) Upon the fiking of a petition under this article, the clerk ghall set the petition
for hearing.

(b) At least 30 days before the time set for hearing, the petitioner shall serve
notice of time and place sf the hearing, together with & copy of the petition, on all
of the following:

{1) The attorney in fact if not the petitioner,

{2) The principal If not the petitioner,

(3) Any other persons the court in its discretion requires,

(¢) Service shall be made by mailing f¢ the last known address of the person re-
quired to be served unless the court in its diseretion requires that notice be served
in some other manner. Personzl delivery is the equivalent of mailing.

(@) Proof of compliance with subdivisions (h) and {¢) shall be made at or before
the hearing. 1f it appears to the satisfaction of the court that the notice has been
glven as required, the court shall so find in its order, and the order, when it be-
epm;ersrfinal, is _c\onclualve on #ll persons.




(e) Proceedings under this article shall be governed, whenever possible, by the
provisions of this article, and where the provisions of this article do not appear
applicable, the provisions of Divislon 3 (commeacing with Section 300) of the Pro-
bate Code shall apply.

(E) The ecourt for good cause may shorten the time reguired for the performance
ol eny act required by this section.

(é) In a proceeding under this article commenced by the filing of a potition by'a

person other than the attorney in faet, the court may in its discretion award reason-
able attorney's fees to:

(1) The attorney ln fact if the court determines thiat the proceeding was eom-
menced without any reasonable cause.

(2} The person comnencing the proceeding if the vourt determines that the attor-
ney in fact has clearly vlulated the fiduciary dutles under the power of atiorney

<% gr has “Palled ‘withoit ‘any: reasonuiile cange of JustiPleatfon to’ subimit Héedlints or*

<request from the principal oF conservalor. . . -}
‘(Added by Stats. 1981, ¢. 511, p. ——, § 45) :

report acts to the principal or eonservator of the estate mthln GO da._vs aft:.r written

Legisiative Committes Gomment—-Senua
1981 Addition

Section 2417 s drawn from Probate Probate Code Section 11388, This new
Code Section 1138.8 (proceeding with re-  provision iz designed to limit the use of
spect to a trust), Subdivision (g) of Sec-  this article to cases where its use is jnati-
tion 2417 is 8 new provision not found in  fied.

»

§ 2418. Guardian ag lltem

At any stage of g proceeding under thiz article, the court may appoint = guardlan
pd ltem to represent the interests of a missing or incapacitated prinecipal. Sections
373 and 373.5 of the Code of Civil Procedure do not apply to the appointment of a
guardiac ad litem under the provisions of this article.
(Added by Stats.1981, c. 511, p. —, § 4.5))

L.eglslative Committee Comment—Senate
1981 Addition

" ‘Bection 2418 s drawn from Probate
Code Section 1138.7 [proeeedmg w1th re-
specttoatrust)

§ 2419, Appeal :
An sppeal may be taken from any flual order or ﬁecrec made pmsuant to sub-

- division fa), {b), or (d) of Section 2412 or from an order dismissing the petition or

denying & mwilon to dismiss under Section 2416,
(Addced by Stats 1981, ¢ 511, p. —, § 4.6)

. Legistative cnmmlttee'domment—'s“ato
K 198} Addiuon .

SBection 2419 ‘iz drawn from Probate’
C’odu Seetion 118516 (proceeding with re-
spegt to a trust).

§ 2420, Cumutative remedles: Inapplicabifily ta reciprecal] or Interinsurance ex-
changes
(a) The remedies provided under this article are cumulative and nnnexclus!ve.
(b) This article i3 nut applicable to reciprocul or interinsurance exchanges and
their contracts, substribprs, attorneys in fuet, agents, and r(.presentatwea.
[Added hy Sr.atu 1981, ¢ 511. P i 4.5.}




Legislatilve Committee’ Comment—Sanate
1981 Addlition

Subdivision {a) of Section 2420 iz the
game as Probate Code Seection 113811
{proceeding with respect to a trust). Sub-
divicion {b} is new.
8 2421, Eliminatien in gower.of attorney. of authority-to patition:’ erxcrmtl-n St
“ ¥ {8} "Except as provided In subdivision (b}, a power of ntlorney may expressly.
eliminate the suthority of uny. person listed In Seetion 243010 petition. the eourt

vounder this ‘arfidle: 1o ANy onhe or mare of the purpoaos enumerated in Section 2412

" if both of thp followmg regulrements are met:

{1) The power of attoriwey is executed by the principal at & time when the prinel-
pal has the advice of 4 lawyer licensed to practice luw in the state where the power
of attorney ia executed. )

{2) The epproval of the lawyer deseribed in paragraph (1) of the power of attor-
ney is included as a part of the m.qtrnm{int that ennstxtutea the power of attorney. . -
{b) Notwithstamding any pmvision of the hawer of attorney, the conservator of
the estate of the principal may petition the court under this article for any one

or more of the purposes enumerated in Section 2412,
(Added by Stats. 1081, ¢. 511, p. —-, § 4.5.)

Legisiative Commitiee Comment—Senats -
1981 Addition

Section 2421 is drawn from the second
gentence of P'robate Clode Section 1138.13,
but the pewer of attorney may limit the
applicability of this ardele only if it is
executed with the advice and approval of
the principal’'s counsel, This limitation is
designed to assure that the principal know-

ingly executes n power of attorney that
makes this article inapplicable in whole or
in part. The inclosion of a provision in the
power of attorney meking this article in-
gpplicable does not affect the right to re-
sort to any other judivial remedies that
may otherwise be available.

§ 2422. Application of arllele

Subject to Sections 2420 and 2421, thig article appliea notmthstnndmg any pro-
vislon of the power of attorney to the contrary.
(Added by Btats 1981, ¢ 511, p. —, l 4.5.)

Leglslative Committee Comment--Senate
1881 Addition

Section 2-;22& new.

§ 2423. Legislative Intent

Ii is the intent of the Legisinture In enaeting this article that a power of ettorney
be exereisable free of judicial intervention subject to the jurisdietion of the courts
of this state ps invoked pursunnt to this arlicle or otherwise invoked puranast to
law.
(Added by Statg 1981, e, 511, p. —, § 4.5.)

Leglslatlvo Commitice Commeant—Senate
1981 Addltion

Section 2423 is comparable to Probate
Code Seetion 1183,12 (proceeding with re-
spect to a frust). -
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