#J~600 11/6/81
Memorandum 81-73
Subject: Study J-600 - Dismissal for Lack of Prosecution (Comments on
Tentative Recommendation)

In July the Commission distributed for comment its tentative
recommendation relating to dismissal of civil actions for lack of
prosecution. A copy of the tentative recommendation is attached. 1In
general the tentative recommendation recodifies and systematizes existing
statute and case law on dismissal. It also makes a number of substantive
changes: (1) The time after which a motion for discretionary dismissal
may be made ig changed from two years after the action is commenced to
three., (2} The provision requiring dismissal for fallure to enter
default judgment within three years after service or after the defendant
makes a general appearance 1s repealed. (3) The courts are given discre-
tionary authority to dismiss for failure to bring to trial within two
years after a new trial or retrial is ordered. (4) The statutory rules
for telling the dismissal statutes are probably stated in broader terms
than existing case law provides.

We have received only a handful of comments on the tentative recom-
mendation., We received no comments from either trial lawyers associa-
tions or insurance or defense counsel groups; these are the pecple most
directly affected by any changes in the law relating to dismissal and
can be expected to be most active in Sacramento when the proposed legisla-
tion is heard in committes., The State Bar Committee on Administration
of Justice plans eventually to submit comments on the tentative recommen-—
dation.

Because of the lack of comment from the persons most affected by
the proposal and because there is currently pending before the state

Supreme Court the case of Hartman v. Santamarina (see discussion below)

which will likely be a landmark case in Interpretation of the 5-year
dismissal statute, the staff recommends that we defer submission of a
recommendation to the Legislature. It would be premature to finalize a
recommendation at present. This is also the view of the Commission's
consultant Mr. Elmore (Exhibit 6). We should confine ourselves at this

time to dealing with the comments we have so far received.
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General Reaction

0f the comments received, the reaction was generally favorable.
Roger Arnebergh (letter attached to Memorandum 81-74) (Marketable Title))
felt that the tentative recommendation was '"very well considered and
should not only clarify the law but cover areas that heretofore have
been only partially covered by statute and case law." Kenneth Arnold
(Exhibit 4) is "wvery much in favor of codification of the case law."
Mr. Arnold also had some technical drafting concerns that are matters of
taste rather than substance, which we will not discuss here. The State
Board of Equalization saw no problems and the Department of Transportation
saw no great effect on their practice. See letters attached to Memorandum
81-74 (Marketable Title).

Our consultant Mr. Elmore has also given us additional suggestions
for matters that should be dealt with in the statute. Exhibit 6.

These matters are discussed below.

§ 583.110. Definitions

Each term defined in Section 583.110 includes language intended for
cases in which the dismissal provisions are applied to special proceed-
ings——"claim for affirmative relief", "petition", "respondent", "petitioner".
Mr. Arnold suggests that the preferable technique is to state directly
to what extent the dismissal provisions apply to special proceedings.

This we have done in Section 583,120. Mr. Elmore (Exhibit 6) offers
some simplified language for the definitions that the staff will adopt.

Mr. Arnold alsc suggests that a provision be added to the effect
that "shall" is mandatory and '"may" 1s permissive, in order to avoid
need for a court interpretation whether '"shall"” is mandatory or directory.
The staff believes the statute has a special structure that makes such
a provision unnecessary and unwise. The statement of public policy in
the statute, along with the flexibility of exceptions to the dismissal

requirements, control the construction of the statute.

§ 583.120. Application of chapter

Section 583.120 provides that the dismissal provisions do not apply
to special proceedings (except to the extent incorporated by reference

in the special proceeding). 1In addition Section 583,120 permits a court
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in a special proceeding to apply the dismissal provisions in its discre-
tion if the proceeding 1s "in the nature of a civil action and is
adversary in character." Mr. Arnold questions this provision and recom-
mends that it be deleted; he believes 1t will result in excessive litiga-
tion over the meaning of the words. Mr. Arnold suggests instead that

the court in a special proceeding be permitted to apply the dismissal
provisions in its discretion "except to the extent inconsistent with the
statute governing the special proceeding." The staff believes Mr,
Arnold's objection to the present wording is good, but his suggested
substitute wording also is inadequate. Mr. Elmore (Exhibit B} suggests
that the matter be simply left to the discretion of the court "pursuant
to inherent authority." For Mr. Elmore's suggsestions on inherent author-
ity of the court, see discussion at the end of this memorandum.

Mr. Elmore also suggests that the statute specifically recognize
that it does not supersede particular statutes that provide special time
periods for litigation in particular types of actions and proceedings.
The staff agrees with this suggestion and will add appropriate language.

Mr. Flmore alsc raises the question of the relation of the statute
to existing court rules on dismissal promulgated by the Judicial Council.
He suggests that any conflicts between the statute and rules be worked
out with representatives of the Judicial Council., He also proposes

addition of a new section in roughly the following form:

§ 583.160. Judicial Council rules

583.160. <{(a) Nothing in this chapter affects rules of the
Judicial Council governing the time for bringing a small claims
action to trial anew on appeal to the superior court.

{h) Except as provided in subdivision (a), a rule of the
Judicial Council affecting the application of a provision of this
chapter shall be directory only, if inconsistent with this chapter,
unless this chapter or a specific statute authorizes the adoption
of a rule affecting a dismissal pursuant to this chapter.

The staff has no objection either to such a provision or to consulting
with the Judicial Council. We do note, however, that in addition to the
opportunity available to the Judicial Council as a matter of course
since July to review and comment on the tentative recommendation, we

have also sent the chief administrator of the Judicial Council persomnally
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a copy of the tentative recommendation and a letter requesting comments.

Whether a new inquiry would be fruitful remalns to be seen.

§ 583.130. Policy statement

Depending upon what treatment the Commission gives to the Hocharian
and Santamaring cases (discussed below), Mr. Elmore (Exhibit 6) suggests
that we may wish to consider a legislative statement that the dismissal
provisions are intended as a codification and clarification of existing
law. Congideration of such a statement at this point is premature,

however.

§ 583.150. Transitional provisions

Mr. Elmore suggests (Exhibkit 6) that we seek enactmént of the new
statute as soon as possible but that the operative date of the statute
be deferred for s year--"the subject matter has such broad day to day
significance that there should be opportunity for amendments and revi-
sion by the Legislature." The staff disagrees; there is plenty of
opportunity for amendment and revision in the legislative process as the
bill makes its way through, and the changes in the law are not so sub-
stantial or complex that a delay in the operative date would be necessary.

Mr. Elmore also notes that a "grace period" for dismissal at the
time the new statute goes into effect might be useful. However, he
recommends consideration of this matter be deferred until the Commission's

substantive proposals are finalized.

§ 583.210. Time for service and return

Subdivision (a) of Section 583.210 notes that for purposes of the
provision requiring service of summons within three years after the
action is commenced, an action is deemed to commence at the time the
complaint is filed. Mr. Arnold points out that Code of Civil Procedure
Section 411.10 already provides that a civil action is commenced by
filing a complaint with the court. However, some such language is
necessary here because it is necessary to specify the time an action
is commenced by cross—-complaint, which is currently accomplished through
this provision plus definitions. The staff will delete the general
statement only if we are able to develop other satisfactory language to

take care of cross—complaints.



Mr. Elmore {Exhibit 6) offers some technical language relating

to the "general appearance' in subdivision (b), which we will adopt.

§ 583.230. Computation of time

Notwithstanding the gemeral rule that summons must be served within
three years after commencement of the action, Section 583.230 provides
an excuse if service was "impossible, impracticable, or futile.'" This
provision is based on case law allowing an excuse because of circumstances
beyond the plaintiff's control.

Our consulcant Mr. Elmore (Exhibit 1) has called our attention to a
recent Supreme Court case, Hocharian v. Supericr Court, 28 Cal.3d 714,

170 Cal. Rptr. 790, 621 P.2d 829 (1981), which elaborates the operation

of the "impossible, impracticable, or futile" excuse. Mr. Arnold alsc
notes the case., A copy of the case is attached as Exhibit 5.

The Hocharian case rejects objective impossibility as the basis for
the excuse and substitutes a test based on the plaintiff's conduct. The
three-year service period must be complied with unless the plaintiff
shows that the plaintiff exercised reasonable diligence, i.e., that the
delay was not due to the plaintiff's own unreasonable conduct. If the
plaintiff sustains this burdenm of proof, the court must then balance the
harm to the plaintiff of dismissal against the prejudice to the defendant
caused by the delay if the lawsuit is allowed to go forward. Dismissal
is in the discretion of the court, tempered with the strong public
policy that litigation be disposed of on the merits.

The Commission should decide whether to accept or reject the
Hocharian test for excusing complicance with the three-year service
requirement. The staff is not sure that in fact the new test of reason-
able diligence by the plaintiff will yield any different resultis in
practice. However, the test is indicative of a judicial attitude toward
liberality in allowing excuses, which is consistent with the Commission's
general philosophy of modest liberalization in the dismissal recommendation.

Mr. Elmore (Exhibit 6) believes that the guidelines for application
of the "impossible, impracticable, or futile" excuse outlined in Hocharian
should not be codified. He points out that the Legislature has in the
past enacted general rather than detailed directions for the courts in
this area. '"'To codify the Hocharian decision would tend to tie the

hands of courts in other and potentially different cases.” He suggests
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that the statute simply provide that the court, in its discretion, may
make "a reasonable allowance" for the time during which service of
process was impossible, impracticable, or futile, The statute or
Comment would then give guidance as te the exercise of discretiom,
depending on the policy of liberality or strictness adopted by the
Commission. Mr. Elmore's view is that the exercise of discretion should
take into consideration, among other matters, the time when the delay
occurred in comparison to the time remaining under the statute, whether
impossibility was due in part to causes within or beyond the control of
the plaintiff, the probable prejudice to the plaintiff and the defendant
from allowing the exclusion, and whether the cause of agction or claim
for relief asserted by the plaintiff against the particular defendant

has apparent wmerit.

§ 583.240, Mandatory dismissal

Under Hocharian there is a presumption for dismissal of an action
if service and return are not made within three years, which the plain-
tiff can rebut by sustaining the burden of showing that service within
the three-year period was impossible, impracticable, or futile. Mr.
Elmore (Exhibit 6) offers some statutory language to implement this

procedure; his suggested rough draft is:

The court, in the Interests of justice, and upon such terms as
may be just, may permit or recognize service or return made not
later than (60) (90) days after the time for service and retumrm
would otherwise expire. The burden shall be upon the plaintiff to
request and show good cause for such relief either in opposition to
a motion to dismisss or, if none is pending, by plaintiff's motion
for relief pursuant to this subdivision filed not later than 120
days after the time for service and return would otherwise expire.
Written notice of plaintiff's motion shall be served upon the
defendant or his attorney in such manner as the court may direct
or, 1f the court does not fix the manner of notice, by first class
mail addressed to defendant at his last known address or, if the
defendant has appeared speciazlly by an attorney or is represented
by an attorney for other purpeses in the action, addressed to the
attorney of record, or by personal service upon the defendant or
such attorney. In ruling on the matter, the court shall consider
all relevant factors and, where appropriate, may assess costs, as a
condition of permitting such late service or return.

The two significant features of this draft are that it would place a
limit on the time within which late service would be permitted and that

it would permit an award of costs as a condition of permitting late

service.



§ 583.310. Time for trial
Michael Zweig and Richard Keatinge (Exhibit 3) raise an issue not

dealt with in the tentative recommendation or in existing case law but
that should be dealt with. Under Section 1048 of the Code of Ciwvil
Procedure a court may order a bifurcation, or separate trial of causes
of action or issues; under Section 598 a court may. order separate trial
of issues in za case. For example, under Jection 598 in a malpractice

case there may be first a trial on liabhility and sometime later a trial

on damages.
If an issue or cause is bifurcated and brought to trial within the

five-year peried, does this excuse diligence in bringing the remaining
issues or causes to trial? Zweilg & Keatinge suggest that the statute
make clear that the remaining issues or causes must be diligently

prosecuted. They state:

Either of the above proposed alternatives would have a variety
of beneficlal effects:

a. Plaintiffs and defendants alike would know what the limita-
tion is on the duration of a bifurcated case.

k. The plaintiff would be compelled by statute to bring his
entire case to trial, not just a bifurcated portion of 1t, within a
specified period of time or face the consequence of mandatory
dismissal.

¢. Defendants would not have to endure litagation for an
indefinite period of time and would be able to force, after a
specified period of time, a termination of the dispute either by
trial or by mandatory dismissal.

d. The Superior Courts would be encouraged to use the device
of bifurcation without fear of partly adjudicated cases lingering
on in the courts for very long periods of time.

2. All attorneys would be placed on notice that all cases,
including bifurcated cases, must be prosecuted diligently.

The Zweig & Keatinge proposal could be effectuated by the following
language, if the Commission decides this approach to the problem they

raise is sound:

§ 583.305. "Brought to trial" defined

583.305. For the purposes of this article, if the court
orders separate trial of a cause of action or issue, the actiom is
brought to trial when the trial of the last cause or issue to be
tried in the action is actuwally commenced.

Comment. Section 583.305 recognizes the situation where a
cause of action or issue is bifurcated for trial pursuant to Section
1048 or 598. In such a situation the plaintiff must proceed dili-
gently as to all causes and issues, but the statutory period during
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which all must be brought to trial is tolled during the trial of

the bifurcated cause of action or issue. See Section 583.340(d)
(computation of time).

§ 583.340, Computation of time

583.340. In computing the time within which an action must be
brought to trial pursuvant to this article, there shall be excluded
the time during which any of the following conditions existed:

(d) If the court orders separate trial of a cause of action or
issue, from actual commencement of the trial of the cause or issue
until adjudication of the cause or issue,

Comment. Subdivision (d) is new. It ensures that in a bifur-
cated trial pursuant to Section 1048 or 598 the action will not be
dismissed pursuant to this chapter because of time consumed in the
trial of the bifurcated cause or issue, BSee Section 583.305
{"brought to trial™ defined).

The Commission's consultant Mr. Elmore is strongly opposed to this
solution to the Zweig & Keatinge problem, or for that matter any treat-
ment of the problem, for the following reasons:

(1) Bifurcated trials should be handled in the same manner as
"partial trial” cases under existing law. See, e.g., Rose v. Boydston,
122 Cal. 4&pp.3d 92 (1981); Mercantile Inv. Co. v. Superior Court, 2138
Cal. 770 (1933).

(2} This is a complex subject, not a single manageable subject.

(3) Bifurcation may be on motion of the defendant,

{4) Law on cross—complaints would need to be re-examined.

(5) In depth study is necessary.

(6) Outside scope of existing revision,

(7} Time available to plaintiffs and cross-complainants would be

materially shortened,

"Brought to trial" defined

A recurring question in the dismissal cases is when is an action
deemed to be "brought to trial™ for purposes of satisfying the statutes?
The law seems to be that an action is brought te trial when a jury has
been selected and sworn or in a nonjury case when a witness has been
sworn and examination begun. This has led to the practice, when the
five-year period has almost expired, of impanelling a jury or swearing
in a witness and then continuing the trial until some later time. The

case of Hartman v. Santamarina, presently before the California Supreme
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Court, involved such a procedure. In that case a jury was impanelled,
the case continued, and the jury discharged; the trial court dismissed
the action; in the vacated Court of Appeal decision the majority upheld
the trial court, referring to the procedure as a "charade" and stating
that a trial must advance the resolution of the issues in the case; the
Supreme Court granted a hearing, although there are other significant
issues in the case the court is interested in (see discussion below
under Section 583,340).

The staff belileves it would be useful in order to minimize litiga-
tion to define by statute when an action 1is "brought to trial", For
this purpose the language of Section 581 (plaintiff may dismiss at any
time before "actual commencement of trial™) may be useful: ™A trial
shall be deemed to be actually commenced at the beginning of the opening
statement of the plaintiff or his counsel, and if there shall be no
opening statement, then at the time of the administering of the oath or
affirmation to the first witness, or the Introduction of any evidence."
One virtue of such a provision is that it is generally consistent with
exlsting case law on when an action is brought to trial for purposes of
the dismissal statutes.

Mr, Elmore (Exhibit 6) opposes such a provision "unless a defini-
tion can be found that will meet with almost universal acceptance,"

He believes any definition will simply generate more litigation and more
technical dismissals. He alsc believes the proposed language is incon-
sistent with existing case law and will be a trap for the uowary. In
any event, he suggests we await the decision of the Supreme Court in

Santamarina before acting on this matter.

§ 583.340. Computation of time
Under existing law the five-year perlod within which an action must

be brought to trial may be tolled during periods when it would have been
impossible, impracticable, or futile to bring the action to trial.

However, if impossibility, inpracticability, or futility ended suffici-
ently long before expiration of the statutory period so that the plain-
tiff still had a "reasonable time" to get the case to trial, the tolling

rule doesn't apply.
The Commission's tentative recommendation liberalizes these rules

for plaintiffs. In making a determination of impossibility, impractica-

bility, or futility, the court is required to make a reasonable allowance



for delay caused by "special circumstances that hindered the plaintiff."
In addition, the tolling period is absolute, with the fime during which
any impossibility, etc., occurred being added to the five-year period.

Justice Kingsley (Exhibit 2) points out that the proposed rules on
tolling do not conform to existing law. He is correct and one possible
approach is to point out the change in the law in the Comment:

Under subdivision (c) the time within which an action must be

brought to trial is tolled for the period of impossibility, imprac-

ticability, or futility. Thus the time to bring the action to
trial is extended regardless of the opportunity otherwise available
to the plaintiff teo bring the action to trial. Contrast State of

California v. Superior Court, 98 Cal. App.3d 643, 159 Cal. Rptr.

650 (1979); Brown v. Superior Court, 62 Cal. App.3d 197, 132 Cal.

Rptr. 916 (1976).

Another possible approach is suggested by Mr. Elmore (Exhibit 6), which
is to revise the statute to be more in conformity with case law. He
would reinstate the existing statutory exclusion of the time when "the
defendant was not amenable to the process of the court” and alsc would
provide simply that the court may, in its discretion, make a reasonable
allowance for the time when bringing the action to trial was impossible,
impracticable, or futile.

Mr. Zwelig and Mr. Keatinge (Exhibit 3} object to relaxation of the
mandatory dismissal requirement. "“If anything, the exceptions to the
five year period should be more restricted." They point out that five
years is a long time for the defendant to be subjected to litigation and
there may be additional time on appeal, with large costs of defemnse.
They believe that a strong five-year statute, with very few exceptions,
is necessary to ensure diligent prosecution by plaintiffs. Otherwise
cases drag on and attorneys do not feel pressure to attend to the cases;
attorneys believe it will be easler to persuade a judge to allow a trial
on the merits than to dismiss the action, even if they have been dilatory.
"It is therefore quite important for attornmeys to know they must prosecute
their cases diligently at all stages, or risk diamissal."

In this connection Mr. Elmore (Exhibit 1) points out that currently
pending before the California Supreme Court is the case of Hartman v.

Santamarina, which involves the iasue of application of the impossibility,

impracticability, or futility excuse to the five-year trial dismissal

statute, and in particular whether court congestion is an excuse. In
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light of the recent Hocharian decision on the three-year service dismissal
statute, we can speculate that the Supreme Court may further liberalize
the excuse along "reasonable diligence' lines. The staff believes the
Commission should delay submission of a recommendation to the Legislature
until we have had an opportunity to study and react to the decision in

Santamarina.

§ 583.350. Mandatory dismissal

Mr. Elmore (Exhibit 6) suggests that additional procedure concern-

ing the operation of the impossible, impracticable, and futile exclusions
from the five-year mandatory trial statute would be useful. Mr. Elmore
emphasizes that this suggestion is tentative and may need revision in

light of the Supreme Court decision in Santamarina:

The court, in the interests of justice, and upon such terms as
may be just, may extend the time within which the action must be
brought to trlal for such period of time, not exceeding (one year),
as may appear appropriate to permit trial on the merits. The
burden shall be upon plaintiff to show good cause for such extension,
unless the condition of the court's general civil trial calendar
has made necessary a continuance date beyond the date fixed by
subdivision {(a).

It should be noted that this draft would impose a maximum time limit for
extension of the one-year period and would recognize trial court conges-—
tion as an excuse. Mr. Elmore notes that a possible additional provision
could state that the procedural rules apply "only in trial courts desig-
nated by the Judicial Council as a trial court having a congested civil
trial calendar." He does not favor such a limitation as it would be
difficult to apply.

An alternative approach that Mr. Elmore believes would permit
greater responsiveness to practical calendar problems and provide greater
ease of amendment would be to authorize Judiclal Council rules {(assuming
the Judicial Council has the time and inclination to draft and adopt
rules of this limited nature):

The court, in the interests of justice, and upon such terms
as may be just, may extend the time within which the action must
be brought to trial for a period or aggregate periods not more than
(one year) (180 days). .The procedure for, and criteria to be con-
sidered in determining, an application for extension of time pursuant

to this subdivision shall be in accordance with rules of the
Judicial Council. The authority granted by this subdivision shall
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not apply to an application for extension made after December 31,
(1987) except as may otherwise be provided by a statute chaptered
on or before December 31, 1987,

§ 583.420. Time for discretionary dismissal

The tentative recommendation permits discretionary dismissal for
failure to bring the case to trial within three years after the action
is commenced; existing law permits discretionary dismissal after two
years. Mr. Zweig and Mr. Keatinge (Exhibit 3) comment that this change
is welcomed. "Given the length of discovery and the court congestion at
present, the two vear limit was no longer effective."

Mr. Elmore (Exhibit 6), however, believes the time should remain
two vears. The change 1s "not necessary, taking all courts statewide
into consideration. Moreover, such an increase suggests a slackened
pace is appropriate.”

On the other hand, the tentative recommendation continues existing
law which permits discretionary dismissal if service and return are not
made within two years after the actlon is commenced. Mr. Elmore believes
this could be reduced to 18 months. "This change would stress the need
for expedition in serving process.™

Mr, Elmore also points out that the discretionary dismissal times
stated in Section 583.420 are ambiguous in their incorporation by
reference of other provisions. The staff agrees and will revise the

section to state the time periods directly, rather than by reference.

Inherent Power of Court

Mr, Elwore (Exhibit 6) believes there are a number of problems
caused by delay that are not dealt with adequately by the statute. For
example, the statute may not be applicable where the ground is not
failure to bring the action to trial. See Rose v. Boydston, 122 Cal.
App.3d 92 (1981). Another problem is unique cases such as will contests.
See Hormey v. Superior Court, B3 Cal. App.2d 262, 188 P.2d 552 (1948).
Mr. Elmore does not believe the discretionary dismissal provisions are
adequate to handle these problems. He suggests that the proposed
provisions on discretionary dismissal be narrowed and a new article on
inherent power of the court to dismiss for delay be added. The new

article would take roughly the following form:
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Article 5. Inherent Authority of Court to Order Dismissal

§ 583.510. Other cases or circumstances

583.5310. (a) This chapter does not preclude a dismissal for
lack of prosecution pursuant to Inherent authority of the court in
cases or clrcumstances not provided for by this chapter.

(b) In determining a motion or proceeding for dismissal pursu-
ant to inherent authority, the court, where appropriate, shall give
consideration to the procedures and policy stated in this chapter
and to thelr adeoption, as nearly as may be.

Comment. Subdivision (a) of Section 583.510 expressly recog-
nizes the court's inherent authority to order a dismissal for lack
of prosecution in cases or matters not controlled by Chapter 1.5.
It does not undertake to state the grounds for, or circumstances
under which, the inherent power should be exercilsed, leaving this
to future judicial decisions, rules, or statutes. However, subdi-
vigion (b) suggests the procedures and poliecy contained in Chapter
1.5 may be appropriate for adoption in some "inherent authority"
proceedings., The reference is by way of guideline only.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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Hemo 81-73 Study J-600
Exhibit 1 -

GARRETT H. ELMORE
Attorney At Law

340 Lorton Avenue
Burlingame, California 84010

{(415) 347-5665

July 25, 1981

Californiza law Revision Commission
4000 Iiiddlefield Rozd, Room D-2
Palo Alto, Ca., 94306

Att.: lir. Sterling .
Re: No. J 600~ Dismigsal For Lack Of Prosecution

Dear sirs:

This confirms recent conversation that the following recent
decision of the Czliforni= Supreme Court will recuire consideration
and, I believe, a substeniive Commission decision, beiore Final
Recommendation 1is adopted:

HOCHAZIAN V. SUPERICR . coUxD (1981) 28 caL. 34 714.

Briefly, the majority ovinion (Bird, C. J.,) states that
the effect of failure to serve and return summons within 3 years
under Sec. 58la is to create a rebuttnble presumption of non-comp-
liance; that the plaintiff mustvovercéme the vresumption by nroving
"reasonasble diligence'"; tha even if the presunption is overcome,
the trizl courtt™nay " order =z dismissal under "balsncing suidelines
stzted in the courit's opinion, such zg harm to plaintiff from disitissal
prejudice to defendant from delay, strte nolicy favoring trizl on
merits. Certain staotvements in court of =2ppesl cases at varisnce
with the new internreit-tion were disapproved. The minority opinions
{ Richordson and Olark, JJ.,) in effect contend that Sec. 58la ond
the concept of "imnossible, imractical or futile" are being "re-vrit-
ten," The minority would confine the excevption to "causes bpeyond ﬁhe
control" of the pleintiff (snd exclude such factors as "aconomic
and "subjective" considerations) .

The Hochszrisn czse szopenred February %, 1981 as I was comnleting
my Consult:nt's Revort for the Commission. Unfortunately, it did not

cone to the wriﬁer'? atEention until recently (mfter the Commisgion
had met 1n Sznilegoj. anclogizge for the error.,

I+ will probably also be necessary to await, or allow for, the
expected decision of the Czlifornia Supreme Court in

HARTWAN V. SANTAMARINC (1981) -hearine sranted in July, 1981
after 2 to 1 decision of court ofs appeal-118 Cal, ivv. 34 é?-

Phe (unoffical) stotement of the issues involved lists the



Califoraia ILow Hevision Commission Yaze Two

following: l-whether jury imuanelment is sufficient as o "triclh;
2= exclusion of delzy caused by dizsualification of two assimmed
trizl judzes (resulsing in a2n cpporently long delay in new trizl
dnte); 3~ ghould the five yesr stotute bé aprlied if the plaintiff
makes a showing of “reasonzble dilizence.® ’

It is believed the "Amicus" Committee of the Californiz Tria
Lawyers Assoeciation hes already appeared in support of rlaziniiff
in the Hartman case (note opinion by Keoufman, J., referrins io
zn apparent ca rade),

' A N g s .

The writer does not have the Tentative Recommendztion as
yet. However, from oprior drafts, I believe it is necessary tnat
ch:nges be made in the backaround, draft statute and comments  +to
reflect either the incor-orztion or rejection of the majority opinion
in the (1981) Yoch:rizn crse.

As the matter now stands, n»nrovozed sections 583.230, 583.240
and perhens other sections appear to me to be inconsistent with
such decision. It would e unfortunzte to reiect thsat decision =udb
silentior . For that resson, I believe th=at substantial Ffurther
work should take place at 5teff level for submission to the Copmige
sion, '

Also, the granting of the hearing in July, 1881) in the
Hartmen case introcuces trne voifentinl of o significant snd new
intergretation of the % =znd 3 year provizions, It would reem to
ne that briefs znd information as to oral argument should he obtalined
Provosed sections 583,330 znd 583,340 are likely to be zffected.
Particularly, it is delieved the wordingz s»nd comment should be
reviewed, 10 guard zgainst inadvertencies an? unintended eifect.

A A P e s e S

Two recent cases on estoppel and salver that preclude.
application of the 5 year or 3 year statute are:

Borglend v. Bombadier, Ltd. (1lst Dizt., Smith , J.) noted
in July 18, 1981 issue of The Recorder, see Doily Inl. ».2171.
Holder v. Sheet #Fetal vorker's Intern. fAssn. (4th Dist. yeiner, J.
noted in July 8, 1981 issue of Hetrop. News, see Daily Jn’.m
2172,
These decisions (if finnl) estsbliish & strong policy amainst

the older “s:irict" apulication of the statutory provisions,

If, =& Consultont, I am expected to do Turther work on these

matters, vle:ge cdvise me at your early c.nvenience,
nesrectiully sub iwied,
ST A ';f' LR
i SOV T G e mtg

[

arrett H. Elmor
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STATE OF CALIFORNIA
COURT OF APPEAL

SECOND DISTRICT—DIVISION FOUR
3580 WILSHIRE BOULEVARD
LOS ANGELES, CALIFCRMIA BODI0O

August 4, 1981

ROBERT KINGSLEY
ASSDCIATE JUSTICE

California Law Revision,
4000 Middlefield Road, Room D-2,
Palo Alto, California 94306

Gentlemen:

The proposed section 583.230 does not conform to
existing law. The cases hold that the five-year
statute is applicable if the plaintiff has delayed
unduly either before or after the "impossible --
impracticable" period. Thus a plaintiff may
suffer dismissal if he waited too long to seek
the writ which made trial impractical or too
long after those proceedings were terminated.
(See, for example, Brown v. Superior Court (1976)
62 Cal.App.3d 197, and State of California v.
- Superior Court (1979) 98 Cal.App.3d 643.)

Yours very truly,

_ -L / ;f
/,-./vif "7//
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Reavis & McGRATH

TELEPHOHNE 213 626-5241 SixTH FLOOR + BROADWAY PLAZA 345 PARK AVENUE
TELECOFIER 213 4B2-1683 NEW YORK, N. Y. IOI54
CABLE ADDRESS KEARN 700 SoutH FLOWER STREET
TELER: 88 - 1208 1776 F STREET, N. w.
Los ANGELES, CALIFORNIA Q00|17 WASHINGTON, 0. C. 20006

August 4, 1981

John H. DebMoulley
Executive Secretary
California Law Revision Commission
4000 Middlefield Road
Room D-2
Palo Alto, California 24306

Re: Comments on "Tentative Recommendation Relating
to Dismissal for Lack of Prosecution

Dear Mr. Dekoulley:

The "Tentative Recommendation Relating to DISMISSAL
FOR LACK OF PKOSECUTION", dated July 16, 1981, was brought to
my attention by Richard Keatinge of this office. I have had
some interest in the mandatory dismissal statutes due to
certain issues that have arisen in litigation I am handling.
After discussing the Tentative Recommendation with
Mr. Keatinge, we submit the following comments to the
California Law ERevision Commission.

I. The Applicability of Mandatory Dismissal Statutes to
Bifurcated Cases.

Incredlbly, there is a dearth of California Law, both
statutory and case law, pertaining to the applicability of the
mandatory dismissal statutes to btifurcated or severed cases.
This gaping hcole in the law ought to be addressed.

The growing problem of court congestion has triggered
various ripple effects in the Superior Courts. One ripple
effect has been the increasing use of bifurcation of issues in
cases. hopefully, the adjudication of bkifurcated issues will
precipitate termination of such cases short of full trials on
the merits. The authority of the court to bifurcate a portion
of the case has been long recognized in C.C.P. § 1048(b), and
has been nore recently embellished in C.C.P. § 598. We do not
know the number of bifurcated cases pending in the Superior
Courts, but estimate the number has greatly increased recently
and will continue to increase.



REAVIS & MCGRATH

John H. DeMoulley
August 4, 1981
Page 2

Our research indicates no case law either applying or
refusing to apply the mandatory dismissal statutes of C.C.P.
§ 583(b) and 583(c) to bifurcated cases that have been partly
adjudicated. Given the strong public policy that some
statutory period must apply to a case at all times when the
case is not in trial, in order to compel a plaintiff to bring
his case to trial and to limit the duration for which unwilling
defendants must endure the expense and aggravation of
litigation, it would seem appropriate that the mandatory
dismissal statutes apply in some way to bifurcated cases.

Analysis indicates one ¢of two possible courses for
the law to take.

{1) The first alternative is that the severence and
subsequent adjudication of a portion of a case prior to trial
on the remaining issues fails to "bring the case to trial" and
therefore does not satisfy the five year requirement of C.C.P.
§ 583(b). The plaintiff would still be required to bring the
remainder of his case to trial-prior to the expiration of five
years or face dismissal. This has some basis in the case law
as the standard for determining whether or not a proceeding
"brings the case to trial" is whether it was a proceeding at
which final disposition of the case was to be had. King v.
State 11 Cal.App. 3d 307, 310, 89 Cal.Rptr. 715, 716 (1970).
The adjudication of a bifurcated issue is generally not such a
proceeding. Under this analysis, however, plaintiffs should be
permitted to toll § 583(b) for that period of time when it is
impracticable to bring the entire case to trial due to the
bifurcation. In most cases, tolling of the five year statute
would occur from the time the case is bifurcated to the time
the bifurcated portion of the case is adjudicated. Once
adjudication of the bifurcated portion has been made, the
plaintiff is again free to bring his case to trial on all of
the issues.

(2) Alternatively, the adjudication of a bifurcated
issue would "bring the case to trial" under § 583(b), however,
once the bifurcated portion is adjudicated, a three year period
of time would commence to run to bring the remainder of the
case to trial pursuant to § 583(c). We have noted very little
case law under § S83(c). In the few cases decided, the courts
have broadened the scope and applicability of § 583{c)} tc reach
bevond the literal reading of the statute. See McDonough Power
Equipment Company v. Superior Court of Los Angeles County, 8
Cal. 3d 527, 531, 105 Cal.Rptr. 330, 332 (1972) (three year
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statute applies even though no previous full trial on the
merits and even though no specific new trial order has been
made); Briley v. Sukocff, 928 Cal.fpp. 34 405, 159 Cal.kptr. 452,
455-456 (1979} {three vear statute applicakle even though no
express order for a new trial made). :

If neither 583(b) nor 583(c¢) applies to a bifurcated
case, then there is no statute compelling the plaintiff to
bring the remaining part of his case to trial. After
adjudication of the bifurcated part of the case, the litigation
would be in a procedural limbo.

Either of the above proposed alternatives would have
a variety of beneficial effects:

a. Plaintiffs and defendants alike would know what
the limitation is on the duration of a bifurcated case.

b. The plaintiff would be compelled by statute to
bring his entire case to trial, .not just a bifurcated portion
of it, within a specified period of time or face the
consequence of mandatory dismissal.

C. Pefendants would not have to endure litigation
for an indefinite pericd of time and would he able to force,
after a specified pericd of time, a termination of the dispute
either by trial or by mandatory dismissal.

d. - The Superior Courts would be encouraged to use
the device of bifurcation without fear of partly adjudicated
cases lingering on in the courts for very long periods of

time.

€. All attorneys would be placed con notice that all
cases, including bifurcated cases, must be prosecuted
diligently.

Please consider the following twe rough drafts as
alternative proposals:

{1) Section 583(b) [583.311]. &an action which has
been bifurcated pursuant to C.C.P. § 1048 or § 598 is only
"brought to trial" pursuant to section 583(b) {[583.310]
when the trial of the entire action is commenced against
the defendant.
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Section 583.340(d4) [Computation of Timel]. In a
bifurcated action, the time from the court order issuing
the bifurcation until the court order adjudicating the
bifurcated portion of the action.

{2) Section 583(c) [583.321]. 1In an action where a
portion of the case has been bifurcated pursuant to
C.C.P. § 1048 or § 598 and adjudication of the bifurcated
portion has been completed, the plaintiff shall have three
yvears from the date of that adjudication to bring the
remainder 0f the case to trial against the defendant.

ITI. Other Comments

A, Section 583(a)

Your proposed change altering the time pericd for
discretionery dismissal from two years to three years is
welcomed. Given the length of discovery and the court
congestion at present, the two -year limit was no longer
effective.

B. Section 583(b) [Proposed Section 583.230]

The well intended provisions relaxing the mandatory
dismissal statute of 583(b}) by easing the constraints on
toclling the statute will have, in our view, a deleterious
effect., If anything, the exceptions to the five year period
should be more restricted. Five years is a very long time for
a defendant to be dragaged through litigaticon. The same
defendant may very well spend another two years oOr so on
appeal. The costs of defense are enormous. The effect of a
strong five year statute, with very few exceptions, places
enough pressure on the plaintiff to ensure that the litigation
is prosecuted diligently. Absent such pressure, cases tend to
drag on. If the standards for tolling the statute are relaxed,
plaintiffs® attorneys will feel more at ease leaving their
cases untended to. They will be more confident they can
persuade a judge to allow the case to go to trial on the merits
by tolling the statute, rather than dismiss the action, even if
they have been dilatory. It is therefore guite important for
attorneys to know they must prosecute their cases diligently at
all stages, or risk dismissal.
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Thank you for considering the above recommendations.
If you need further input with regard to the mandatory
dismissal statutes, particularly with regard to the hole in the
law with respect to bifurcated cases, please feel free to
contact me.

Very truly yours,

W ‘
2

Michael K. Zweil

MKZ/pr
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KENNETH JAMES ARNOLD
ATTORNEY AT LAW
369 Harvard Street

San Francisco, California 94134

September 29, 1981

Mr. John E. DeMoully

Executive Secretary

California TLaw Revision Commission

4000 Middlefield Road, Room D-2
Palo Alto, CA 94306

‘Re: J-600, Tentative Recommendation relating to Dismissal for
Lack of Prosecution

Dear Mr. DeMoully:

First, thank you for allowing me the opportunity to comment

on your tentative recommendation. Secondly, I am very much
in favor of codification of the case law dealing with CCP §§
5812 and 583. Thirdly, while I have read the proposed §§
583.240-583,430, lack of time prevents my submitting any com-
ments on them. My comments, such as they are, are directed to
CCP §§ 581 and 583.110-583.230. Too, I apologize for the dis-
Jointed manner in which my thoughts are presented below but
hope that, in spite of their lack of organization, they will
be of some benefit,

General Comments

1. I find it refreshing that the commission is updating
langua e wherever possible. But why not change all "upon's"
to "on's'" (the appellate courts more and more are doing so)
and-get rid-of the thereon's (why not, onlit), thereof's (why
not, of it), therein's (why not, infit), etc., as well as of the
such's and said’'s.

2. Regarding use of '"'shall" in the proposed sections, it
is important to keep in mind that while most of the Codes and
the California Rules of Court contain provisions defining 'shall"
for the purposes of the specific code or for a specific group of
court rules as mandatory and '"may' as permissive, no such defini-
tional sections are included in any of the standard codes (Civil
Code, Code of Civil Procedure, Probate Code, and Penal Code),
nor should they be. (I sometimes have the feeling that drafters
of legislation believe that 'shall" is automatically mandatory
regardless of the absence of a definitional code section; witness
for example the legislature's sporadic amendment of the various
Penal Code sections to change '"must'' which was used advisedly by
the original drafters to 'shall" which is not defined in the code.)
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The meaning to be given ''shall" in substantially all code sections
in which it's been used where there is no definitional provision
has had to be-litigated for a court adjudication as to whether it
was directory, mandatory, or something else, and this is true of
ccP §§ 581a and 583. In view of this, I would suggest that in
your definitional section you include a provision defining 'shall"
and "may'" (if it should be used) for the purposes of the chapter
as being mandatory and permissive, respectively.

3. One of the nagging problems I've experienced with legisla-
tion over the past several years is the disquieting amount of
duplication. I sometimes feel that each time a group of sections
is amended or enacted the author believes he has to start from
scratch (it's the only reason I can think of for ignoring the
other provisions of the same code) or that particular amendments
to often the wrong statute are sought because the sponsor wasn't
able to locate the correct statute (witness the 1981 amendment to
CCP § 1005, the notice statute, which, apart from changing the
time of notice from 10 to 15 days, in effect duplicates the pro-
visions of CCP § 1010, the general statute setting forth the papers
that must accompany a notice of motion). The duplication is an-
noying, it is unnecessery, and it is inevitably costly to the
legal profession (law books are supplemented and revised to reflect
al% these changes even when unnecessary; the cost is ?rodigious
and is passed along to the customer). The commission's proposed
statutes do the same thing. For example, in § 583.210(3? it is
stated: "For purposes of this subdivision an actionfis commenced
at the time the complaint is-filed.," What is so unique about the
word commencement as used in the section that a special provision
defining it is required? How does commencement under 583.210(a)
differ from commencement under CCP § 411:10, the general statute
aﬁplying to all civil actions? Moreover, both sections (assuning
the commission's is enacted) zre in Part Two of the Code which is
entitled "Civil Actions," 1If it is felt that something must be
sai?,dldwould suggest that only a cross reference to $411.10 be
included.

4., As an aside, I might point out that the term ''cause of
action'" when applied to civil actions is correct, but when applied
to special proceedings, the application is, to say the least,
strained and has caused much confusion in terminology. The concept
of & cause of action has clear meaning vis-a-vis the demurrer :
statute [CCP § 430,10], for example, and the statutes of limitation,
all of which are contained in Part Two of the Code., But since many
of the provisions of Part Two are incorporated by statute into
various special proceedings, the unfortunate result has been a
breakdown in the understanding of the dis:iinction, and the differences
between them are many. Confusion has been the result on the part of
nearly everyone. The appellate courts frequently refer to the
special proceeding in unlawful detainer as an "action" and the
legislature has plopped CCP §§ 415.45 and 415.47, relating to unlaw-
ful detainer, smack down into the middle of statutes relating to
clvil actions and have them erroneously refer to unlawful detainer
as an acticn, and even use the term '"a causz of action exists" etc,

I would suggest that the term "cause of action' be abolished

and that in its place the term "a cause for relief" or "a cause for

'udicigl relief" which properly_cover both civil actions and special
roceedings be adopted in its place. After 211, it is judicial
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relief that is being sought by the particular action or special
proceedingeé (both of which, of course, are judicial remedies
[see CCP § 20). Courts may grant four and only four kinds of
fudicial relief: (1) damages (i.e., money [see CC §3281}),
%2) specific relief, which term includes (3) declaratory relief,
and (4) preventive relief. This applies to special proce?dlngs
as well as to civil actions. [See, generally, my discussion in
Arnold, "Commencing Civil Actions_in California,’ Chapter Two,

published by Matthew Bender & Co.]).

Specific Comments

1. § 581(b). 1In line 2, I would suggest changing "subdivisions
(a) and ( to "subdivision (a) and this subdivision,"

2. §583.110. As already stated, I would include a definition
of '"shall™ and "may.' ~ With respect to the definition of "action,"”
how is it intended that an action as used in these provisions
differ from an action as defined in CCP §227 Too; since the statute
introduces the term "claim for affirmative relief" the term should
be defined. Does the definition mean an action is a cause of action
or any part of a cause of action, or a particular form of relief
(one might, as already indicated, in the same complaint sue for
damages, specific relief, declaratory relief, and injunctive relief
alternatively or conjunctively on the same set of facts), or is
the phrase 'claim for affirmative relief' intended to refer to a
cross complaint or to a special proceeding, or does the term mean
a1l of these or some combination of them? The problem is not clar-
ified by defining complaint to include cross complaint, petition- (why,
why, why?), etc., defendant to include a respondent (again why?),
or plaintiff to include petitioner (again, why?). If the commission
intends by this definition to include special Proceedings, why not
say so in a separate provision - for example, "This chapter applies
to special proceedings [CCP §23] as well as to civl actions [CCP §
221" or a varianias is done in numerous code sections throughout
Part Two of the Code of Civil Procedure? (The term 'affirmative
relief" does appear in several code sections, notably with respect

'(EEZ\_/gg_g cross complaint.) But compare § 583.120(a) (which is unnecessary
anyway since|{the statutes governing the special proceeding incorporate
' the provisiohs of Part Two, incorporate exists).

3. § 583,120, I've commented on subdivision (a), above. Re
subdivision ('), I would recommend that it be deleted. This reverse
kind of incorporation is bound to result in excessive litigation
for a court's determination as to whether a given proceeding 'is
in the nature of a civil action" [whatever that means] "and is
adversary in character” [how could it be in the nature of 2 civil
action and not be adversary?]. Vhy not leave it to the statutes
governing the particular special proceeding to determine whether
the sections are to be incorporsted? The problem is compounded
by adding to subdivision (b) '"except to the extent the special
proceeding provides a different rule" and '"or the application
would be inappropriate” [inappropriate in what way? I don't see
this-kind of imprecise language as a clarification of existing
law], since it will require an express provision in the statutes
governing the specizl proceeding to the effect that these sections

are not to apply (if that is the legislative intent) or if there is
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no such statute and no incorporating statute, snother appellate
case will be required to determine whether the '"application" of
these statutes "would be insppropriate’ or appropriate., 1If
"inappropriate’ is used to mean simply inconsistent with the
statutes governing the special proceeding, why not say so in those
words as is done in numerous of the statutes of the CCP governing
special proceedings and incorporating the provisions of Part Two
of the code,

4, § 583.120. 1I've already commented on subdivision (a). Re
subdivision (B), query: Does it (as well as §§ 583.220 and 583.230)
comply with the Supreme Court's opinion in Hocharian v Superior Court
(1981) 28 ¢3d 741, 170 CR 790, 621 P2d 829 which disapproved several
prior cases, to wit: Crown Coach Corp. v Superior Court (1972) 8 €3d
540, 105 CR- 339, 503 pP2d 1347; Ippolito v Mumicipal Court (1977) -
67 CA3d 682, 136 CR 795; Humot v Superior Court {(1976) 55 CA3d 660,
127 CR 703; Watson v Superior Court (1972) 24 CA3d 53, 100 CR 684;
and Highlands Tmm, Inc. v Gurries (1969) 276 CA2d69%94, 81 CRr 273,

Moreover, how can a party move to dismiss for failure to
return summons and at the same time move to set aside a default
gudgment? Or put another way, can a default judgment be entered

efore a return of service (or a general appearance) is made [see
CCP §585 requiring, for-entry of default, "proof of the service
of summons' (subd. (a)), "if the defendant has been served" (subd.
(b)), and "the service was by publication" (subd. (c))]. CCP § 585
is normally complied with by the proof of service which is filed and
becomes part of the judgment roll [see CCP § 670}, (A failure to
include the proof of service in the judgment roll would render the
judgment void on its face subject to direct or collateral attack
at any time - a dead limb on the judicial tree - if defendant made
no general appearance,) In addition, CCP § 417.30(a) expressly
requires that "After a summons has been served on 2 person, the
summons must be returned together with proof of service as provided
in Section 417.10 or 417,20, unless the defendant has previously
made a general appearance."

Unfortunately for me, I must get on to other things, so will -
have to terminate this if I'm to get it in the mail on time., Again,
I appreciate the opportunity to review the proposed legislation.

Very truly yours,

A

Kenneth James Arnold
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714 tHlocHarIAN v. Superior COURT
2% Cal.ad 714 170 Cub.Rpir. 790, 621 P.2d 29

[L.A. Mo, 31309. Jan. 19, 1981.]

SEROB HOCHARIAN, Petitioner, v.

THE SUPERIOR COURT CF LOS ANGELES COUNTY,
Respondent;

SONYA PEREZ, Real Party in Interest. =~

SUMMARY

Defendant service station owner, who was served with a summons as
Doe VI in a third party cause of action arising out of an automobile ac-
cident some nine weeks after the expiration of the three-year summons
service period provided for in Code Civ. Proc., § 581a, petitioned the
Supreme Court for a writ of mandate after the trial court denied his
motion to dismiss. Plaintiff, who was driving her employer’s leased car
at the time of the accident, which was allegedly caused by faulty
brakes, first learned that defendant had once checked the brakes when
one of her fellow employees was deposed by another defendant after the
three-year period had expired. Although plaintiff’s employer, who had
intervened in the suit and who allegedly cooperated with plaintiﬁJ in its
prosecution, was apparently aware of this information for several years,
it never informed plaintiff of the service station owner’s potential
liability. -

The Supreme Court issued a peremptory writ of mandate compelling
the trial court to hold a hearing on the issue of whether plaintiff had
acted with reasonable diligence in prosecuting her case. The court held
that Code Civ. Proc., § 581a, operates as a rebuttable presumption that
plaintiff failed to use reasonable diligence and that such presumption
may be cvercome by plaintiff, who bears the burden of proving that he
falls within an implied exception to § 581a. Further, in applying the im-
plied exceptions of impossibility, impracticability and futility, the court
held that the primary concern must be whether or not unreasonable
conduct by plaintiff gave rise to the noncompliance and that the par-
ticular factual context or cause of the noncompliance with the statute
should not be determinative. However, the court also held that preju-

{Jan. 1581]
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dice to defendant must at least be considered by the trial court, even if
a plaintiff demonstrates reasonable diligence. (Opinion by Bird, C. J.,
with Tobriner, Mosk and Newman, JJ., concurring. Separate dissenting
opinion by Richardson, J., with Clark, J., concurring. Separate dissent-
ing opinion by Clark, J.)

HEADNOTES

Classified to California Digest of Official Reports, 3d Series

{I) Dismissal and Nonsuit § 15—Involuntary Dismissal—Delay in Ser-
vice, Return or Entry of Judgment (Code Civ. Proc., § 581a)
—Mandatory Dismissal—Jurisdictional Nature of Statute, —Al-
though Code Civ. Proc., § 581a, under which a summons on a
complaint must be served and return made within three years after
an action is filed, can be termed mandatory in the sense that a tri-
al court must dismiss if the plaintiff fails to prove reasonable
diligence in attempting to serve and return summons, it is not
jurisdictional.

{(2a, 2b) Dismissal and Nonsuit § 19—Involuntary Dismissal-—Delay in
Service, Return, or Entry of Judgment (Code Civ. Proc., § 581a)—
Discretionary Dismissal—Reasonableness of Plaintif’s Conduct.—
In applying the implied exceptions of impossibility, impracticability
and futility to the mandatory dismissal provision of Code Civ.
Proc., § 581a, to a given factual situation, the critical question is
whether a plaintiff used reasonable diligence in prosecuting his or
her case. The particular factual context or cause of the noncom-
pliance with the statute should not be determinative; rather, the
primary concern must be whether or not unreasonable conduct by
plaintiffl gave rise to the noncompliance. Thus, in a third party
cause of action arising when plaintiff, who was driving a car leased
by her employer, was injured in an automobile accident allegedly
caused by faulty brakes and in which a service station operator
who had on one occasion checked the brakes on the car at issue
was served with a summons as Doe VI some nine weeks after the
expiration of the three-ycar summeons service period provided for in
Code Civ. Proc., § 581a, the trial court erred in denying such de-
fendant’s motion to dismiss without any factual finding as to the
nature of plaintifi’s conduct pursuant to a hearing on the issue of

[fan. 1981]
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reasonable diligence. Although plaintiff first learned of defendant’s
identity in a deposition of one of her fellow employees which took
place after the three-year period had expired and although plaintiff
alleged that she and her employer, who had intervened in the suit,
cooperated with each other in its prosecution, the record was inad-
equate to allow a determination whether, under the circumstances,
it was reasonable to expect plaintiff to have deposed such employee
or other employees with knowledge of defendant’s potential in-
volvement at an earlier date. {Disapproving, to the extent that they
are inconsistent, Crown Coach Corp. v. Superior Court (1972) 8
Cal.3d 540 [105 Cal.Rptr. 339, 503 P.2d 1347}, Ippolito v. Mu-
nicipal Court (1977) 67 Cal.App.3d 682 {136 Cal.Rptr. 795],
Hunot v. Superior Court (1976) 55 Cal.App.3d 660 [127 Cal
Rptr. 703], Watson v. Superior Court (1972) 24 Cal.App.3d 53
[100 Cal.Rptr. 684), and Highlands Inn, Inc. v. Gurries (1969)
276 Cal.App.2d 694 [81 Cal.Kptr. 273].) ‘

(3) Dismissal and Nensuit § 19—Involuntary Dismissal—Delay in Ser-
vice, Return, or Entry of Judgment (Code Civ. Proc., § S581a)
—Discretionary Dismissal—Rebuttsble Presumption That Plaintiff
Failed to Use Reasonable Diligence.—Code Civ. Proc., § 581a,
which sets forth a three-year period for the service and return of a
summons on a complaint and which must be complied with unless
plaintiff shows that a greater-than-three-year delay was not due to
his or her unreasonable conduct, operates as a rebuttable presump-
tion that plaintiff failed to.use reasonable diligence. Such
presumption may be overcome by plaintiff, who bears the burden
of proving that he falls within an implied exception to § 581a.

[See Cal.Jur.3d, Actions, § 250; Am.Jur.2d, Dismissal, Discon-
tinuance, and Nonsuit, § 60.]

(4) Dismissal and Nonsgit § 23-—Involuntary Dismissal—Delay in
Bringing Action to Trial (Code Civ. Proc., § 583)—Application and
Construction of Statutes.—Under Code Civ. Proc., § 583 (discre-
tionary dismissals), the trial court may consider a myriad of facts
not limited to the reasonableness of the plaintiff”s conduct, and the
burden is on the defendant to show that dismissal is warranted.

(5} Dismissal and Nonsuit § 19—Iavoluntary Dismisszl—Delay in Ser-
vice, Return, or Entry of Judgment (Code Civ. Proc., § 581a)

[Jan. 1981]
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—Discretionary Dismissal—Prejudice to Defendant.—A trial court
must at least consider the issue of prejudice to defendant in decid-
ing whether or not to dismiss a suit in which a delay in serving the
summons has exceeded the three-year statutory limit (Code Civ.
Proc., § 581a), even though plaintiff has demonstrated reasonable
diligence at every stage of the lawsuit. The decision whether or not
to dismiss must be based on a balancing of the harm to plaintiff if
the motion is granted against the prejudice to defendant if he is
forced to defend the suit.

CouUNSEL

James F. Callopy, Charles W. Pearce and Callopy, Salomone, McNeil
& Landres for Petitioner.

No appearance for Respondent.

Bledstein & Lauber and Leslie Ellen Shear for Real Party in Interest.

OriNION

BIRD, C. J.—This court must decide what criteria govern operation of
the mandatory dismissal provision of Code of Civil Procedure section
381a, under which a summons on a complaint must be served and re-
turn made within three years after an action is filed, in view of the
implied exceptions to the statute as recognized in Wyoming Pacific Oil
Co. v. Preston (1958) 50 Cal.2d 736 [329 P.2d 489).

L

A third party cause of action was filed against General Motors Cor-
poration, Paramount Chemical Corporation, Harold Beasley, dba Arco
Service Station, and Does I through XXX on August 30, 1976. The
complaint alleged that real party in interest (hereinafter plaintiff), So-
nya Perez, was injured. in an automobile accident in Whittier,
California on Scptember 3, 1975, while driving an automobile which
was leased by her employer, Georgia-Pacific Corporation. The accident
was alleged to have been caused by faulty brakes. Georgia-Pacific sub-
sequently intervened in the lawsuit and sought recovery of sums paid to
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Ms. Perez as a result of a workers’ compensation claim arising out of
the accident. Plaintiff alleges that she and Georgia-Pacific cooperated
with each other in the prosecution of the lawsuit, although the particu-
lar details of that cooperation are not part of the record before this
court.

On September 14, 1979, General Motors took the deposition of
Robert Ermer, an employee of Georgia-Pacific who usually drove the
automebile in which Ms. Perez was injured. He was questioned about
the maintenance work on the car and testified that defendant Beasley
usually serviced the car but that on one occasion the brakes were
checked by petitioner, Serob Hocharian, a Texaco service station owner.
Hocharian was deposed in October of 1979 and he was served with a
summons as Doe VI on November 5, 1979. This was some nine weeks
after the expiration of the three-year summons service period provided
for in Code of Civil Procedure section 581a.!

There is no question that plaintiff had no knowledge of Hocharian or
his possible involvement until the Ermer deposition in September of
1979. Georgia-Pacific was apparently aware of this information in early
November of 1975 when it contacted Hocharian and his insurance com-
pany seeking to recover for damages to the car, However, Georgia-
Pacific never informed Ms. Perez about the potential liability of
Hocharian. ]

After receipt of the summons, Hocharian moved to dismiss the action
against him because section 581a, subdivision {a), had not been com-
plied with. Plaintiff countered that there was an implied exception to
this section, citing Wyoming Pacific Oil Co. v. Preston, supra, 50
Cal.2d 736, 740-741, and arguing that since the failure was due to
plaintifs inability to learn of petitioner’s involvement, it was “impossi-
bie” to comply with the statute. The trial court summarily denied

1Section 381a, subdivision (a) provides: “No action heretofore or hereafter com-
menced by complaint shall be further prosecuted, and no further proceedings shall be
had therein, and all actions heretofore or hereafter commenced shall be dismissed by
the court in which the same shall have been commenced, on its own motion, or on the
motion of any party interested therein. whether named as a party or 'not, unless the
summons on the complaint is served and return made within three years after the com-
mencement of said action, except where the parties have filed a stipulation in writing
that the time may be extended or the party against whom the action is prosecuted has
made a general appearance in the action.”

All further references are to the Code of Civil Procedure unless otherwise indicated.
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Hocharian’s motion to dismiss and this petition for writ of mandate
followed.

IL

The Legislature has mandated that a summons on a complaint must
be served and return made within three years after an action is filed or
the action must be dismissed, (§ 581a.) In Wyoming Pacific Oil Co. v.
Preston, supra, 50 Cal.2d 736, 741, this court examined several of the
“implied exceptions” to the “apparently mandatory” language of section
583, a statute which imposes a five-year period within which an action
must be brought to trial. Wyoming Pacific held that trial courts have
discretion to apply a similar set of exceptions to section 581a. (J4., at
pp. 740-741.) However, any discretion had to be “‘exercised in accor-
dance with the spirit of the law and with a view of subserving, rather
than defeating, the ends of substantial justice.”” (fd., at p. 741.) There-
after, each case was to be “decided on its own particular facts, and no
fixed rule {could] be prescribed to guide the court in its exercise of this
discretionary power under all circumstances.” (/bid.)

Both sections 581a and 583 impose strict time limits on plaintiffs
prosecuting lawsuits. In applying these statutes, the courts recognized
that an inflexible interpretation often led to unfair resuits. Therefore,
some courts held that if compliance was impossible for jurisdictional or
_other reasons, noncompliance would be excused. (See generally Rose v.
Knapp (1951) 38 Cal.2d 114, 117 {237 P.2d 981}; Christin v. Superior
Court (1937) 9 Cal.2d 526, 530 [71 P.2d 205, 112 A.L.R. 1153]; Kin-
ard v. Jordan (1917) 175 Cal. 13, 15-16 [164 P. 894]; Estate of
 Morrison (1932) 125 Cal.App. 504, 510-511{14°P.2d 102].) This “im-
- possibility” exception was later extended to cases in which compliance
was either “impracticable” or “futile.” (See Christin v. Superior Court,
supra, 9 Cal.2d at p. 533; see also Rose v. Knapp, supra, 38 Cal.2d at
p. 117; City of Pasadena v. City of Alhambra (1949) 33 Cal.2d 908,
916-917 [207 P.2d 17); Pacific Greyhound Lines v. Superior Court
(1946) 28 Cal.2d 61, 67 [168 P.2d 665].)

As early as 1920, the appellate courts recognized that “[t]he object
intended to be attained by section 581a of the Code of Civil Procedure
is, obviously, to compel reasonable diligence in the prosecution of an
action after it has been commenced, and thus aiford the party or parties
against whom it is brought an opportunity to present such evidential
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support to any defense he or they may have thereto as may be available
at the time the action is instituted, but which may be lost or destroyed
through the death of witnesses or otherwise before the action is brought
to issue by reason of an unreasonably long delay in serving the defen-
dant or defendants with appropriate legal process notifying him or them
of the pendency of the action.” (People v. Kings County Dev. Co.
{1920) 48 Cal.App. 72, 76 [191 P. 1004], italics added.)

Fifty years later, in Black Bros. Co. v. Superior Court (1968) 265
Cal.App.2d 501, 505,2 this concept was reiterated. “It is the policy of
the law, as declared by the courts, that when a plaintiff exercises rea-
sonable diligence in the prosecution of his action, the action should be
" tried on the merits. This policy is counter-balanced, however, by the
policy declared by the Legislature and the courts that when a plaintiff
fails to exercise reasonable diligence in the prosecution of his action it
may be dismissed by the trial court.” (Italics added.)

Thus, the idea of reasonable diligence has been the cornerstone of
statutory analysis of section 581a. (See Crown Coach Corp. v. Superior
Court (1972) 8 Cal.3d 540, 548 [105 Cal.Rptr. 339, 503 P.2d 1347];
Wyoming Pacific Oil Co. v. Preston, supra, 50 Cal.2d at p. 740.741,
Ostrus v. Price (1978) 82 Cal. App.3d 518, 521 [146 Cal.Rptr. 922};
Hunot v. Superior Court (1976) 55 Cal.App.3d 660, 664 [127 Cal.
Rptr. 703); McKenzie v. City of Thousand Oaks (1973) 36 Cal.App.
3d 426, 429 {111 Cal.Rptr. 584); Watson v. Superior Court (1972} 24
Cal.App.3d 53, 58, 59 [100 Cal.Rptr. 684); Fiamer v. Superior Court
(1968) 266 Cal.App.2d %07, 911, 915 [72 Cal.Rptr. 561}; Daley v.
County of Butte (1964) 227 Cal.App.2d 380, 390 [38 Cal.Rptr. 693].)
Exceptions to the literal language of time-limit statutes were developed
in recognition not only of “objective impossibility in the true sense, but
also impracticability due to excessive and unreasonable difficulty or ex-
pense.” (Christin v. Superior Court, supra, 9 Cal.2d at p. 533.) As
every litigator knows, the prosecution or defense of a lawsnit involves
the difficult problem of balancing the effectiveness of any given tactic
or procedure against its cost in terms of time and expense. Even the at-
torney who -utilizes every reasonable and cost-effective discovery
procedure must acknowledge the possibility that he or she will fail to

Disapproved on urrelated grounds in Denkam v. Superior Court {1970) 2 Cal.3d
557, 563 [86 Cal.Rptr. 65, 468 P.2d 193], and in Woolfson v. Personal Travel Service,
Inc., (1971} 3 Cal.3d 909, 911-912 [92 Cal.Rptr. 286, 479 P.2d 646).
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discover the identity of a potential defendant within the statutory
three-year period. '

Certainly the state has an interest in assuring that lawsuits are pros-
ecuted expeditiously. (Schultz v. Schuliz (1945) 70 Cal.App.2d 293,
297 [161 P.2d 36].) As a result, plaintiffs are required by statutes, such
as sections 581a and 583, to use reasonable diligence in bringing law-
suits to trial. However, the Legislature, cognizant of the cost-benefit
balancing process inherent in the litigation system, would not have re-
quired a plaintiff to be more than reasonably diligent.

(1) Geefn.3) Tn recognition of this fact, the courts have suggested at
least three “implied exceptions” to section 581a’s rule of mandatory dis-
missal>—impossibility, impracticability, and futility*—to be applied in
the trial court’s discretion. (Crown Coach Corp. v. Superior Court, su-
pra, 8 Cal.3d at pp. 546-547; Tresway Aero, Inc. v. Superior Court,
supra, 5 Cal.3d at p. 437, Wyoming Pacific Oil Co. v. Preston, supra,
50 Cal.2d at p. 740; Watson v. Superior Court, supra, 24 Cal. App.3d
at p. 58.) Notwithstanding the wisdom of the Wyoming Pacific court’s
admonition against the formulation of “fixed rules” (50 Cal.2d at
p. 741; see p. 719) ante, it now appears necessary to articulate some
general guidelines for the exercise of this discretion which are consistent
with the underlying statutory intent.

3The Courts of Appeal have for some time struggled with the question as to whether
or not section 581a is both mandatory and jurisdictional. {Cf. Flamer v. Superior
Court, supra, 266 Cal.App.2d at p. 912 with Semole v. Sansoucie (1972) 28 Cal.
App.3d 714, 722 [104 Cal.Rptr. 897]; Bernstein v. Superior Court (1969) 2 Cal.
App.3d 700, 704 [82 Cal.Rptr. 775): Highlands inn, Inc. v. Gurries (1969) 276 Cal.
App.2d 694, 697 [81 Cal.Rptr. 273); Black Bros. Co. v. Superior Court, supra, 265
Cal.App.2d at p. 505; Dresser v. Superior Court {1964) 231 Cal App.2d 68, 73 [4]
Cal.Rptr. 473].} The statute can be termed “mandatory” in the sense that a trial court
must dismiss if the plaintiff fails to prove reasonable diligence in attempting Lo serve
and return summons. The court in Flamer, supra, however, was correct when it sug-
gested that in view of Wyoming Pacific, “section 581a can no longer be regarded as
Jurisdictional.” (266 Cal. App.2d a1 p. 212.}

$In Tresway Aero, Inc. v. Superior Court (1971} 5 Cal.3d 431 {96 Cal.Rptr. 571,
487 P.2d 1211], this court recognized anether implied exception to section 581a in
holding that a defendant may be estopped from secking dismissal if his conduoct or as-
sertions induce detrimental reliance oo the part of the plaintifl who thereby fails to
serve and return summons within the three-year period. On the one hand, the estoppel
doctrine is unaffected by today’s decision since it is addressed primarily to the conduct
of the defendant rather than the plaintiff. On the other hand, the concept of reason-
ableness is equally applicable since, as noted in Treswap, plaintiffs reliance must be
reasonable for the doctrine of estoppel to apply. (£4., at p. 440.)
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(2a) In applying any of these exceptions to a given factual situation,
the critical question is whether a plaintiff used reascnable diligence in
prosecuting his or her case. The particular factual context or cause of
the noncompliance should not be determinative;® rather, the primary
concern must be the nature of the plaintifi’s conduct.®

(3), (4) (Seefn. 7.) The statute sets forth the three-year limitation pe-
riod which must be complied with unless plaintiff shows that the
greater-than-three-year delay was not due to his or her unreasonable
conduct. Thus in effect, the statute operates as a rebuttable presump-
tion: if plaintiff fails to serve and return summons on a defendant
within three years of the commencement of the action, plaintiff may be
presumed to have failed to use reasonable diligence. This presumption
may be overcome by plaintiff, who bears the burden of proving that he
falls within an implied exception to section 581a.” (Busching v. Superi-
or Court (1974) 12 Cal.3d 44, 53 [115 Cal.Rptr. 241, 524 P.2d 369];
Ostrus v. Price, supra, 82 Cal.App.3d at p. 521; County of Los Angeles
v. Security Ins. Co. (1975) 52 Cal.App.3d 808, 816 [125 CalRptr.
701); McKenzie v. City of Thousand Oaks, supra, 36 Cal. App.3d at
pp. 430-431; Watson v. Superior Court, supra, 24 Cal.App.3d at

5t is somewhat inconsistent to recognize that the implied exceptions to section 581a
are not limited to “objective impossibility™ (see Christin v. Superior Court, supra, 9
Cal.2d ar p. 533) while at the same time suggesting that application of the exceptions
is appropriate only where the cause of the noncompliance is “beyond [the plaintifis]
control.” (Crown Coach Corp. v. Superior Court, supra, 8 Cal.3d at p. 546.) Thus, 1o
the exlent that the following cases are inconsistent with the opinion in this case, they
are disapproved: Crown Coach Corp. v. Superior Court, supra; Ippolito v. Municipal
Court (1977) 67 Cal.App.3d 682 {136 Cal.Rptr. 795]; Hunot v. Superior Court, supra,
55 Cal.App.3d 660, Watson v. Superior Court, supra, 24 Cal.App.3d 53; Highiands
Inn, Inc. v. Gurries, supra, 276 Cal.App.2d 694.

5Most of the cases have involved situations where the plaintifl has encountered some
difliculty in serving a krown delendant. {See, e.g., Tresway Aero, Inc. v. Superior
Court, supra, 5 Cal.3d 431: Ostrus v. Price, supra, 82 Cal.App.3d 518; Ippolito v. Mu-
nicipal Court, supra, 67 Cal.App.3d 682 Elling Corp. v. Superior Court (1975) 48
Cal.App.3d 89 [123 Cal.Rptr. 734); Bernstein v. Superior Court, supra, 2 Cal.App.3d
T00: Seith v, Herzer (1969 270 Cal.App.2d 747 [76 Cal.Rptr. 77]: Hili v. Superior
Court {1967) 251 Cal.App.2d 746 {59 Cal.Rptr. 768].) This case, on the other hand,
concerns a situation where plaintiff did not learn the identity of the defendant until
after the three-ycar period had expired. (Cf. Watson v. Superior Court, supra, 24 Cal.
App.3d 53.) While the specific considerations may be different, the underlying question
is the same: whether or not unreasonable conduct on the part of plaintiff gave rise to
the noncompliance. Moreover, trial courts, familiar with the balancing process central
to negligence determinations, are well equipped to resolve this guestion,

7Justice Clark's dissent suggests that the standards cnunciated by the court in lo-
day’s decision remove “ali subsiantive effect from section 581a” {post, p. 728) because
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p. 58.) . (2b) In the present case, the trial court denied petitioner’s
motion to dismiss without any factual finding as to the nature of the
plaintifi’s conduct. Since the record before this court is inadequate to
allow such a finding,? and in view of the previous lack of any articulat-
cd standards to guide the trial court in exercising its discretion, a writ
must issue to compel the trial court to hold a hearing on the issue of
reasonable diligence.?

ihey arc the same standards as those which apply to discretionary dismissals under sec-
tion 583, subdivision (a).

In Sanborn v. Chronicle Pub. Co. {1976) 18 Cal.3d 406, 416-417 [134 Cal.Rpir.
402, 556 P.2d 764], this court stated that “[sjubdivision (a) [of § 583] places no re-
strictions on Lhe exercise of Lhe trial court's discretion and it wiil be disturbed only in
cases of manifest abuse. [Citation.]” (Accord Denham v. Superior Court, supra, 2
Cal.3d at p. 563.) In contrast to this “unrestricted” discretion accorded trial courts un-
der section 583 subdivision (a), the primary purpose of the foregoing discussion of
section 581a has been lo articulate a consistent set of guidelines for the exercise of the
trial court discretion recognized in, but not limited by, Wyoming Pacific, supra.

It is important that the distinction between the two sections be made clear. As was
noted earlier in this opinion with respect to section 581a, once a defendant shows a
greater-than-three-year delay in the service and return of summons, the burden is on
the plaintiff 1o show that the delay was not due to his own unreasonable conduct, and
the trial court must so find or order dismissal of the action. Under section 583, subdivi-
sion (a), the trial court may consider a myriad of factors not limited to the
reasonableness of the plaintiff’s conduct {see Cal. Rules of Court, rule 203.5), and the
burden is on the defendant to show that dismissal is warranted. Moreover, as this court
held in Denham v. Superior Court, supra, 2 Cal.3d at page 563, section 583, subdivi-
sion (a) imposes “no requirement that the motion to dismiss ‘must’ be granted unless
opposed by an adequate showing of diligence or excuse for delay.” Conltrary to the im-
plication in Justice Clark’s assertion, this is precisely the requirement which today’s
decision imposes on trial courts hearing section 581a motions.

It is interesting to note that the briefs of petitioner and plaintiff assume opposite
conclusions on the reasonable dilipence issue without the benefit of a factual finding in
the trial court: Petitioner argues that “failure to effectuate timely service upon petition-
er was by neglect and lack of diligence on the part of the plaintif,” concluding that
“[al iack-of diligence in the prosegution of a lawsuit will preclude the applicatiorn of
fany of the implied exceptions to] C.C.P. § 581a(a).” Plaintiff, on the other hand, as-
serts that her “conduct was not unreasonable™ in view of the fact that she was
cooperating with intervener Georgia-Pacific in the prosccution of the lawsuit,

Under normal circumstances, failure by the plaintiff through the use of discovery
procedures to ascertain the identity of a potential defendant suggests a lack of reason-
8_bic diligence on plaintiff's part. Plaintiff in this case, however, argues thai
Grorgia-Pacific’s role as a cooperating intervener compels an opposite conclusion. Since
the record is inadequate to allow this court to determine whether, under the circum-
linces, it would be reasonable Lo expect the plaintiff to have deposed Robert Ermer or
uther Georpia-Pacific employees with knowledge of petitioner Hocharian's potential in-
vulvement at an earlier date, it is necessary to remand to the trial court for further
proceedings.

"t should also be noted that the issue of balancing prejudice 1o the parties. a discus-
son of which follows, would in itself require an additional hearing by the trial court,
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{5) Although the decision to issue the writ adequately disposes of
this case, it is appropriate to briefly comment on the issue of prejudice,
since it may become a factor in the lower court.

The primary purpose of section 581a is to assure reasonable diligence
in the prosecution of lawsuits. This concern is motivated, at least in
part, by a desire to insure that defendants faced with a lawsuit have 3
reasonable opportunity to locate evidence and witnesses in preparing a
defense. As this court stated in Crown Coach Corp. v. Superior Courq,
supra, 8 Cal:3d at page 546: “The dismissal ‘statutes, like’ statutés of
limitation, ‘promote the trial of cases before evidence is lost, destroyed,
or the memory of witnesses becomes dimmed. . .." {General Motors
Corp. v. Superior Court (1966) 65 Cal.2d 88, 91 [52 Cal.Rptr. 460,
416 P.2d 492].)" (See also Ippolito v. Municipal Court, supra, 67 Cal.
App.3d at p. 687; Flamer v. Superior Court, supra, 266 Cal.App.2d at
p- 915; Black Bros. Co. v. Superior Court, supra, 265 Cal.App.2d at
pp. 505-506.) Thus, even in a situation where plaintiff has demonstrat-
ed reasonable diligence at every stage of the lawsuit, a delay in serving
summons may result in substantial prejudice to a defendant. If this de-
lay exceeds the three-year statutory limit, the court must at least
consider the issue of prejudice in deciding whether or not to dismiss the
defendant from the lawsuit. '

Thus, once a plaintiff has proven his use of reasonable diligence, the
trial court still has discretion to dismiss as to the defendant pursuant te
section 581a. In exercising this discretion, the court must be avare of
the fact that it is dealing with two essentially innocent parties—a plain-
tiff who has demonstrated reasonable diligence and a defendant who
has only recently been given notice of the lawsuit. The court’ must alse
keep in mind the strong public policy that litigation be disposed of on
the merits wherever possible. (Denham v. Superior Court, supra, 2
Cal.3d at p. 566; accord Crown Coach Corp. v. Superior Court, supra,
8 Cal.3d at p. 548; McDonough Power Equipment Co. v. Superior
Court (1972) 8 Cal.3d 527, 538 [105 Cal.Rptr. 330, 503 P.2d 1338]
{dis. opn. by Peters, J.).)

The decision whether or not to dismiss must be based on a balancipg
of the harm to the plaintiff if the motion is granted against the preju-
dice to the defendant if he is forced to defend the suit.1 As long as the

10The court may consider such factors as the potential ultimate liability of the defen-
dant vis-i-vis other defendants, the probability of the defendant being found liable, the

length of the delay in service, the difficulty in locating witnesses or evidence, and
whether the defendant had actual knowledge of the potential claim through other chan-
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court engages in this balancing process, its decision should not be dis-
turbed on appeal absent an abuse of discretion. (See Denham v.
Superior Court, supra, 2 Cal.3d at p. 566.)

I1I.

Let a peremptory writ of mandate issue to compel the trial court to
hold a hearing in accord with the views expressed herein. Each party
shall bear its own costs.

Tobriner, J., Mosk, J., and Newman, J., concurred,

RICHARDSON, J.—I respectfully dissent. In my view the trial court
erred in denying defendant’s motion to dismiss the action on the ground
that plaintifi failed to serve summons within the three-year period
specified in section 581a, subdivision (a), of the Code of Civil
Procedure. '

Plaintiff was injured in a motor vehicle accident in September 1975.
She filed her action for damages in August 1976, naming the manufac-
~turer and owner of the vehicle, the service station and mechanic who
serviced it, and various “Doe” defendants. In September 1979, in the
course of a depositicn of plaintiff’'s own coemployee conducted by one
of the named defendants, plaintiff learned that defendant Hocharian
had serviced the vehicle’s brakes prior to the accident. Accordingly, on
November 35, 1979, plaintiff served him as a Doe defendant.

" In pertinent part, section 581a, subdivision (&), provides that “No aé-
dion. ...shall be further prosecuted... unless the summons on the
- complaint is served and return made within three years after the com- .~
mencement of said action. ... ” (Italics added.} The Legislature added
an important qualification to the foregoing rule in subdivision (d) of the
same section: “The time during which the defendant was not amenable
1o the process of the court shall not be included in computing the time
period specified in this section.” (Italics added.) Although the clear im-
plication of these provisions is that mere delay in locating or identifying
an otherwise amenable defendant does not extend the three-year period,
the majority’s new “reasonable diligence” rule accomplishes precisely
such a result, The majority’s holding is not only unprecedented and in-

—

nals. (Sce generally Arderson v. Air West, fnc. (9th Cir. 1976) 542 F.2d 522, 526;
Pearson v. Dennison (91h Cir. 1965) 353 F.2d 24, 28-29.)
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deed conmtrary to prior law, it also contravenes the very policy
underlying section 581a to assure that defendants receive timely notice
ol the institution of an action against them,

Despite the seemiingly mandatory language of section 581a, subdivi-
sion (a), certain nonstatutory exceptions to its directive have been
recognized. {See Busching v. Superior Court (1974) 12 Cal.3d 44, 53
{115 Cal.Rptr. 241, 524 P.2d 369}; Wyoming Pacific Oil Co. v. Preston
(1958) 50 Cal.2d 736, 740-741 [329 P.2d 489].) Until today’s decision,
- however, these exceptions were carefully limited. to two restricted cate-
gories, excusing plaintifi°s delay where (1) defendant is estopped to
complain (Tresway Aero., Inc. v. Superior Court {1671) 5 Cal.3d 431,
441-442 [96 Cal.Rptr. 571, 487 P.2d 1211]), or (2) there are circum-
stances beyond plaintiff's control which made it “impracticable,
impossible, or futile” to comply with section 581a (Ippolito v. Munici-
pal Court (1977) 67 CalApp.3d 682, 687 {136 CalRptr. 795];
Highlands Inn, Inc. v. Gurries (1969) 276 Cal. App. 2d 694, 698 [8]
Cal.Rptr. 273]). Plaintiff, here, concedes that there is no basis for find-
ing that defendant should be estopped from relying on section 581a.
Similarly, plaintiff must acknowledge that timely service upon defen-
dant Hocharian was wholly within her control, for defendant was
amenable to process throughout the entire period in question.

The majority excuses compliance with section 581a if plaintifl exer-
cised “reasonable diligence™ in prosecuting her action, and if defendant
was not unduly prejudiced by the delay. As [ will seek to demonstrate,
such a judicially declared broad exception to the statutory three-year
requirement finds no support in the cases.

In Wyoming Pacific, supra, we heid that despite the mandatory lan-
guage of section $581a, “discretion has entered into the application of
this provision so as to prevent it from being used to compel the dismiss-
al of actions where the plaintiff has not had a reasonable opportunity to
proceed to trial. [Citation.] [1] [T]he trial court is vested with discre-
tion ... comparable to the discretion with which ii is vested in applying
the exceptions to section 583 [specifying a five-year period in which to
bring one’s case to trial].” (50 Cal.2d at pp. 740-741.) Significantly, the
cases interpreting section 583 have agreed that an exception exists
“where it would be impossible, impracticable or futile due to causes be-
yond a party's controf to bring an action to trial during the five-year
period. [Citations.}” (Crown Ceach Corp. v. Superior Court (1972) 8
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Cal.3d 540, 546 [105 Cal.Rptr. 339, 503 P.2d 1347], italics added; ac-
cord, Christin v. Superior Court (1937) 9 Cal.2d 526, 532 {71 P.2d
205, 112 A.L.R. 1153]); Hunot v. Superior Court (1976) 55 Cal.App.3d
660, 664 [127 Cal.Rptr. 703].)

I have found no case which has excused compliance with either sec-
tion 581a or 583 based upon circumstances which are within plaintiff’s
control, such as the failure to discover relevant facts or evidence. As
stated in a recent section 583 case, “it has never been held or even hint-
ed that time stands still while the partics are going through the
necessary motions of getting a case ready for trial. [T] On the contrary,
it is quite firmly established that ‘the time consumed by the delay
caused by ordinary incidents of proceedings like disposition of demur-
rer, amendment of pleadings, and the normal time of waiting for a
place on the court’s calendar or securing a jury trial are not within the
contemplation of the implied exceptions for exclusion from a computa-
tion of the applicable period. ...’ [Citations.]” (Standard Oil Co. v.
Superior Court (1976) 61 Cal.App.3d 852, 857 [132 Cal.Rptr. 761};
accord, Crown Coach Corp, v. Superior Court, supra, 8 Cal.3d 540,
548.) Similarly, time does not “stand still” until, during the course of
discovery, plaintiff stumbles across evidence which discloses the identi-
ties of legally vulnerable persons who previously had been sued as Doe
defendants. The failure to discover such evidence, even when a party ex-
ercises reasonable diligence, should not excuse a delay beyond the
statutory three-year period.

Section 581a is aimed at assuring that a defendant receives timely
notice of the commencement of an action, so that he may, in turn, un-
““dertake discovery, preserve cvidence, and locate witnesses. (Ippolito v. =
Mounicipal Court, supra, 67 Cal.App.3d 682, 687.) Insofar as the “Doe
defendant procedure” is concerned, the California system has received
academic criticism, for “it indiscriminately lets any plaintiff add as
much as 3 years to any applicable statute of limitations. For example,
the California statute of limitations for breach of a written contract is 4
years. This would seem to provide ample time for a plaintiff to identify
all potential defendants. A defendant who first learns of the suit almost
3 years after the expiration of such a lengthy period is justified in com-
plaining that a procedurai gimmick is being used to deprive him of the
protections that a reasonable, set peried of limitations is supposed to
provide.” (Hogan, California’s Unique Doe Defendant Practice: A Fic-
tion Stranger Than Truth (1977) 30 StanL.Rev. 51, 101-102, fus.
omitted.)
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Under the present majority's holding, the period within which service
of summons may be made on a Do¢ defendant may be extended even
further than the unusually lengthy prenotification period envisaged by
Professor Hogan. Thus, as construed by the majority, the time se-
quences in the foregoing example could well be four years (for the
underlying action) plus three years (§ 5812), plus an undetermined, in-
definite prolonged period within which the plaintiff may attempt to
show that his or her diligence has been “reasonable” and that the defen-
dant has not been unduly “prejudiced” by the dclay The introduction of
such.rubberized, elastic standards into what is essentially a limitations
statute (now. judrcmﬂy transformed by the ma;orlty into a mere pre-
sumption), results in neither fairness nor certainty in civil procedure.
The unsettling consequence doubtless will leave innumerable civil ac-
tions entirely open-ended subject to the vagaries of a case-by-case
inquiry as to the “reasonableness” of plaintiff’s conduct and the “preju-
dice™ to defendant. Such a consequence does not serve the timely and
orderly resolution of civil disputes.

For all the foregoing reasons, I would reverse the trial courts order
denying defendant’s motion to dismiss.

Clark, J., concurred.

CLARK, J., Dissenting—1 join the view any expressed by Justice Rich-
ardson that today’s majority decision is contrary to prior law and
contravenes the policy underlying Code of Civil Procedure section 581a.
But the majority decision goes even further. By requiring an “unreason-
able conduct™ test, (ante, p. 720), it removes all substantive effect from
section 581a.

Code of Civil Procedure section 583, subdivision {a) provides for dis-
missal of actions not brought to trial within two years. When a plaintiff
is guilty of unreasonable conduct in failing to bring the case to trial,
dismissal under the two year statute is appropriate. (Cal. Rules of
Court, rule 203.5; Sanborn v. Chronicle Pub. Co. (1976) 18 Cal.3d 406,
418-419 [134 Cal.Rptr, 402, 556 P.2d 764]; Denham v. Superior Court
(1970) 2 Cal.3d 557, 564 [86 Cal.Rptr. 65, 468 P.2d 193]; Corlett v.
Gordon (1980) 106 Cal.App.3d 1005, 1013 et seq. [165 Cal.Rptr. 524);
Brown v, Pacific Tel. & Tel. Co. (1980} 105 Cal.App.3d 482, 487 et
seq. [164 Cal.Rptr. 445); Lopez v. Larson (1979) 91 Cal.App.3d 383,
396 et seq. [133 Cal.Rptr. 912); Moore v. Kl Camino Hosp. Dist.

[Jan. 1981]



HocHARIAN v. SUPERIOR COURT 729
28 Cab.3d 714; 170 Cal.Rptr. 790, 62| P.2d 829

(1978) 78 Cal.App.3d 661, 663 {144 Cal.Rptr. 314]; City of Los Ange-
les v. Gleneagle Dev. Co. (1976) 62 Cal App.3d 543 [133 Cal.Rptr.

2121.)

Obviously, a case cannot be brought to trial before the defendant has
been served or has appeared, and because the majority has now adopted
the same test for section 581a as is applied under section 583, subdivi-
sion (a), there is no longer any need for section 581a. In any case where
there is an unreasonable delay in serving process for three years, dis-
missal is available under section 583, subdivision (a). While a
difference may exist in appellate court review of orders under the two
provisions, the test before the trial court is now the same. The majority
opinion effectively forges the two sections into one.

Petitioner’s application for a rehearing was denied, March 2, 1981.

Clark, J., and Richardson, J., were of the opinion that the application
should be granted.
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Memo 81-73 Study J-600 7
EXHIBIT & - "

"~ cvorendum 81— 7
Subdect: Study J-600 Dismisal for lack of Prosecution (Comments

of Garrett H. Elmore, Consultant, on Tentative Recommendation)
Seneral

After review of the Téntative Recommendation {(July, 1981}, commun-
ications from Kenneth Arnold, Nessrs. Keatinge znd Zweig (oi Zenvis
« ILicdrath, Los Angeles, New York City and %Washington, D. C.), Ju-‘ice
Hopert ningsley, Court of Apperl, Los Angeles, draft recomendstions
of st~-ff (¥r. Sterling) and inguiry to court clerks of Robert ¢. Leff,
fiipsig, Rosenfield & Leff, Beverly Hills, whose office is invelved in
cn appeal from a dismissal under S-year statute, Consultant subnits
tae following comments and suggestions.

Insufficient Basis For Final Recommendation-—

It would be desirable to await comments of the State 3ar's Commit-

tee on fdministration of Justice, and others. kore imrortantly, the

exvected decision on the five-year statute in Szntamarins v.Surnerior
Court (hearing granted by California Supreme Court, argument set*for
November 4, 1981] ghould be bpefore drafters of the new statute.

'If it is determined to make a Final Recommendation now, to

have it in the Annual Report and available in printed form for the
Legislature in 1982, it is sugsested the Final Recommendation itself
and the Letter of Trrmsmittal to Governor Brown refer to further

consideration of the statute nroposed after decision in Santamarina,

i

he Hocharian esse {(1981) 28 czl. 3d 781 (unfortunately not consid-
.red at the time the Tentative Recommendation was beinz formulatal)
stsblished ‘"non-jurisdiction=al" principles for the 3-year service
of summons statute. It m=y be Sanfharinz will esteblish new vrincirles
for dezling with the S-year "trisl" steotuter The decision esnnot be
“"snticipzted" with accurzcy, 1
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Surgested fdditionzl Provisions

After further ctudy, the writer believes the proposed
statute needs added provisions as follows:

1. Inherent Authority In {rses Kot Frovided ¥For.

The present text is ambiguous in Art. 4 (Discretionery
Dismissal For Delay)}- B8 583,410-583.430, in thrt there are seneral
references to "delay in prosecution" <though specific grounds of
delzay are described in 8583.420. See also Comment as to "exclusive
gavhority” to 8583.410. Art. 4 is based in part on present 583 (z).
?ue prescnt 583 {(a) h=s been held inapplic=ble where the sround is
not failure to bring the action to trizl. See Rose v. Boydson
{(1981) 122 Cal. ipp. 3@ 92; see also Blue Chip Enterprises v. Brent-
wood Sav. & Loan (1977) 71 Cal. Avp. 3d 706. |

Section 583.410 and Section 583.420 should be amended to
mzke clear that Article 4 2pplies only to delay in  bringing =2ction
to trial or yg}ré?lservice and returﬁ of smmmons (the article's

title should be similarly narrowed).

Lgain, inherent suthority has been exercised where delay in
prosecuting a will contest was involved. The anszlogy to é tﬁo year
minimum or three year mazndatory period for service of ﬁumméns“is not
helpful in case of a citation in a will contest. The latter delays
probate. See Horney v. Superior Court (1948) 83 Cal. Mp. 24 262.

A new article 5, céﬁmencing with Sec. 583.510 , should be
added to recognize inherent =authority in '"other cases." In
rough text, the new zrticle would read:

¥ In Sec. 583.410 (a) "pursuant to tais article™ should be
replaced by wording such as "for failure to serve pnd return
summons or to bring the action to trial'He Comment to subd. (c)
. of Seec, 583.420 should refer to {(c) ns new with a "cf." cite

to the Blue Chip case (exercise of inherent authority).
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Article 5
Inherent Authority Of Court To Order Dismisazal
B 583.510. Other Cases or Circumstances. (a) This chapter
does not preclude a dismissal for lack of prosecution —ur-
" suant to inherent authority-of the court in cases or circum-
stances not provided for by this chapter.

{b) In determining a motion or proceeding for dismis-
sal pursusnt to inherent suthority, the court, vhere approp=
riate, shall zive consideration to the procedures éndnolicy
stated in thHis chopter zand to their adoption, '=s nera.rljr as
méy be.

Corment: Section 583.510 'e%pfeésly recognizes the courst's
inherent authority to orﬁer 2 dismissal for lacx of rrosec-
ution in cares or matters not controlled by‘Ch?pter ’1.5.
It does not undertake to state the grounds far, or circum— ,
stances under which, the inherent power should be exercised |
léaving_this to future judidial decisioﬁs, rules or stztutes.
However, ‘stbd. (b) sﬁggests the*“procedures and policy con-
tained in Chapter 1.5 mzy be appronriate for adeption in
some "inherent authority" proceedings. The reference is
by way of guideline only.

. Effect Of Othe¥ Statutes —effect of rule provisions. The

tentative text and comment should make clear

(a) whether particular statutes are intended to be pffected,
for instance, statutes providing a different time for
service of summons, bringing the case to trial.

(b) whether - rule provisions,_ "excluding" time periods
] b 5 P
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from present Sec. 583 (b) (trial or retrizl) »nd rule nrovis-
ions governing dismissal of rizht to "trial anew" in the surn-
erior court as the result of an appeal in z sm2l1l clains

court action should be reg.rded as controlling or be reg-rded
as vold or merely directory when inconsistent with the new chap-
ter.

As to {a); above, it is sugzested thet recoznition be ziven other
statutes, on the assumption they have breen found to guelify for
specizl treatment and can be handled by judicial decilsions. It
would be desirzble to refer in the Comment to several“other stztutes®
by way of example, if such statutes can be found in an “action" (as
distinzuished from a special rroceeding). Zven without examrles,
it seems advisable to qualify proposed Section. 583.210 (a2}, Sec. 583.

310 and Sec. 583.320 by words such as: "Except as provided by statute,

n
L 4

As to (b)), above, the most desirable method is to obtain the
views of Judicial Council representatives as to what rule provisions,
if any, are regarded as important and whether other rules could
be chznzged to avoid confliet. In rough tekt, the mztter could be hand-
led in the new chavter by adding a new section to Article i (Gen-
eraz] Provisions):

| Judicial Cauncil Rules, {a) Nothing in this chapter
affects rules of the Judicial Council governing the time for
bringing a small claims action +o trizl znew on appé%l to the
superior court.
(b) Except as provided in subdivision (a}, a rule of the
Judicial Council affecting the arvlication of = provision of

4



tiie ch-pter shall be direciory,only, if-inconsistent
with this ch-pter, unless this chzpter or a'specific
statute authorizes the zdorxtion of = rule affécting .
a dismissal pursuant to this chzpter.

3. Corneideration O0f Deferred Orerptive Date. Consultznt now

favors zn enasctment in 1982, if possible, but with a deferred orer-—

ative date. Originally, it was believed that if there were an” -ccert-

ance of substzntial ch-nwes along the lines sugsested in the
Backgro.und Study and first staff drsft, it would be imvortant to have
the statute become effective January 1, 1983, It is believed tre emch-
asis should be now to 2 "recodification and clzrification" and thst
The subjectmatter nas buch broad day to day significance that +trere
should be opporiunity for amendments and revisionrby the Legislature.
An operztive date of January 1, 1984, is suz-ested (save for sections
that mzy reguire an earlier date for technical reasons).

4. Considerstion of A Six-Nonths Grace Period, The point has

been suggésted that vested ;ights are not involved in any proc-
edural chsnges that zre made in the proposed law, s¢ that increzsing

" the minimum statutofy.time to move for discretiocnary dismissal from
return surmons or bring the cese totrial does not encounter procedural
due preocess problems. In Viyoming Panc.0il Co. v.Preston (1958) 50
Cal, 2a 736 an objection that™ . 1945 zmendments to Sec. 581la 'nmade
certain. new tire equusions was disvosed of on the ground the srend-—

ments were ¢ codification and"clarification'of existing law, In cmend-

[



ing present dirmigezl leows, the Lezislnature has zenerally noi
rroviged for a "grace" jperiod. But compare. CCP & 1141.°7 (compulsor
judicial arbitration i» certzin courts and zrocedure for voluntery
indiecial erbitretion) stating submission to arbitration —ursu-nt

to the charter "shall not +toll tre running of {dime periods swee-
ified in Section 583 28 t0 actions filed on or ~fter the o erntive
date of the clepter " ~nd 2lso (later) th-t “submission tc ~rbitro-
tion nursu~nt to court order within six months of the ex-iration

of the the statutory period shell toll the running*of such per-

iod unti®l the filing of the arbitretion ~verd.”

It is recomrended that the point as to a "grace period”
- =

reflecting a "reaconable opportunity"™ to respond %o changes that |
may affected "vested" or "important " rights be deferred for the
time being. The contents of the Final Recormendation will serve
to indicate form of & stztutory provision, if any appesrs needed.

5. Consideration of Lezisl-tive Statement thet Chopter Is

Intended As A Codificztion And Clerificetion.

"This also depends uron contents of Finzl Recommendation, As of
now, inclusion seems doubiful (depending u-on what treatment is
given Hocharian-(and . Santamarina. The rpoint should be reserved.

Provigions As To lizndatory Dismissal- Exceptions-Hoch-rain Case.

In Hocharian v. Superior Court (28 Czl. 338 714 {(1981l)- a2 4 to 2

*
See infra as to proposed treatment of Sec, 1141.17.



decision) the majority, on pzrer 2t least, avppears to have opened

up tne 3-year "mendatory" dismissal statute ( CCF 8 58la (a),(b))

for fazilurc
reaches the
to complete
In »art, it

any of the

to serve and reiurn surmons . The decision (mzjority)
conclusion that Sec. S8la does not reqﬁire a vlaintiff
service and r=turn within three years at all events.
is stnted that the Legislstufe rmest have been cogniz-

"cost~henefit" balancing inherent in the judicial pro-

cess. The staitute, it 1s s2id, requires "reasonable diligzence" by

plz-ntiff, The three-year wneriod is not jurisdictionzl.The decision

™.

XY
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refers ¢ at least three imvplied excentions”to be apnlied in tre
court's discretion"to the rule of Sec. 58la of "mandatory dismig-=21.w
In Hocharian the precise issue wrs whether the »laintiff co:lg
serve an alleged joint tort fezsor (znother service station oper-tor)
'as a Doe defenﬁant after the 3-yenr reriod of Sec., 58la, {an a2lleg- .
ed late discovery of such nerson's acts).The (majority) iinch-rizn
decision set mside the trizl court dismnissal and outlined the procedure
by way of Pguideline," as follows:
If more than 3 yez>s has elavsed, Sec. 58la in effect operates
as a rebuttable presumption that zlaintiff heo failed to use the
"reaéonable dilizgence" required of plaintiff.
The presunption may be overcone by plaintiff who bears the
- burdea. of provinz that piaintiff falls within an imnlied
exception to Sec. 58la. The implied e::cep’cion is not lirit-
to causes beyond plzintiff's control.
Once the plaintiff has proved the use of "reasonzble diligence"-
the #rial court must at least consider the issue of prejudice
to deféﬁdgnt and kXeep in mind the "strong public nolicy"
thatlitigation be disnosed of "on the merits."The court mey

consider such fzectors as potential ultimate liability of

the defendant as against other defendants, the tength of

delay in service, the difficulty in locating witnesses or

*
Wordinz in certain appellate decisions was disapproved.



or evidence, =2né whet-er plzinvifina2d ¥nowledre o0F the

-~

¢elaim from other channels thon the infornation in =

deposition tzken by 2 co~-pl=intiff.

The main disgenting opinion urges that the decision goes
beyond prior decisional interpretation of Sec. 581a (and Section
583}; thot it substitutes a vague test for "ctiective standrras" of
imnossibility, imoracticability end futility.

Unless chonzed by later court decision or br the Lezielaoture,
Zpch-risrn seems to establish t:at the "shell dismiss" provigions
of Sec. 5381la 4o not creates leoeck of jurisdiction in some circum-
gtances . -

On the other hand, Hochariap cen be tziren teo establish
strict test for exceptions to the three year linit under the "im;os—
sible, impractical or futile" test or ﬁnder the analysis thet the
3 yezr statute permits the plaintiff to mzke 2 showing of "re-son-
pble diligence"

Of the wvarious drifting options , fhe one favored by Consult-
ant is the foliow;ng |

1. The “guldes“ o:%lined in Hocharisn should not be codificd,

nor should the “rz onable diligence®- gording

In this field,vhere judiciel administration =nd court
functions are involved, ‘the Legislature has been wont to vass siring-
ent laws in generzl form rather - than to attemnt detailed stoiutes.
Conversely, the varying paths of and uncertzinties in the case low

hﬂve not been satisfactory, viewed from the point of view of efrept-

< :
is in recognition thet the Commission, ﬁcslsted by st aff

hls
will determine general spproach and “policy.'
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ive aaministrztion of juctice. It is suszested, however, that no

"perfect” solution legisletively czn be found. To codify the

ilocharian decigion would tend to tie the hands of courts in
other and notentizglly different cases, =nd tb make distinections
that would rmeke Hocharian less complicated than it appears to be,
2. Amend Art. 2 of Tentative Text as follows:
i- Sec. 583..230.Comvwutation Of Tirwe.
582,230. In commuting tie time within which  service and
return muct be made pursuant to this article, there shell
be excluded the time durinzt which any of the followin-
conditions existed:
(a) The defendant was not zmensble . to the process of the
court. ‘

(b) The prosecution of the zZetion or a nroceeding in the

action was sitayed or enjoined and the stay or inijunction

affected scrvice and return.
(¢) The validity of the service or return was the subject

of litization by the pariies.
(3). In the discretion of the court, a reasonnble 21llow-

ance for the time when £5) service and return, for any

other reéson wvas immossible, imprzctible, or futile.
Explaznation: The above change is one method of recognir--
ing 'that "impossibility"” should not result in an “sutomatic
exclusion® from the 3-yezar veriod., See comment of Jusiice

Kingsley, It should be followed by stctutory pfovisions

or a "Comment® glving guidance a2s to "discretion® and



"rensonable allowance,” The text will depend on emphasis
vermitted by the "policy" determinztion to be made.
Consultant's individu=l view is tThot the exercise of
“discretion” will teke into consideration, ~nons other
natters, the time when the delny occurred in comporizon to
time remzining, whether "impossibility® was due in nart

t0 causes within or beyond the control of the nlaintiff,

the probzble prejudice_to »leintiff aondé defendant, resscective
ly, from recognizing or not recomnizing the 2llezed
"exclusion® and ‘whether the cause of action or claim for
relief asserted by pleintiff agcinst the narticuler defend-
ant hag arparent merit.
ii. Sec. 583,240, Manéa%ory Dismigeal.
583,240, If service ani return are not wmade in an zction
within the time presecribed in thisjarticle:
(a) The action shzll not be further prosecuted and
- no further proceedings shall be had in.the action,
(b) The action shzll be disnissed 5y the court
on its own motion or on motion of any person interested

in the action, whether named as a party or not.

(c) Notwithstendinz subdivision (2) and (b), the

court, in the interests of justice , and uvon such

terms as may be just, moy permit or recornize sarvice

. _ : Eninety
- by return mnde not leiter than ‘sixty days after

the time for service and return would otherwvise

-

This is not an exact statement.Phe basic "policy™ issue is whether
to seek to reverse Hocharizn's wording that does not limit
the eyclusion to causes "beyond the control" of the vlaintiff,
It is tine writer's belief that "beyond the control®” wording is
not proper snd should be taken out of the present Comments.
10



expire. The burden she=ll be unon the plaintiff +to reguest

and show zo0d cause for such relief either Iin onrosition

to 2 motion to dismiss or, if none is nending, by »lointiff?

nmotion for relief nursusnt to this subdiviegion filed

not later than 120 days ziter the time Jor service and

return would otherwise ex—ire. written notice of nlcint-

iff's motion shall be served uvon the deferndant o6r his

attorney in such msnner 2w the court may direct or, if

the court doesnot fix the manner ¢f notice, by first cluss

mzil a2ddressed to defendant at his lsst known address or ,

if the defendsnt has srvecred specially by anv _attorney

or is revrecsented by on zittorney for other nurnores in

the mction, addressed to the attorney of record, or by

perscral service upon the fefeniant or such attorney.

In _ryuling on the m=iter, the court shall consider =211

relevant factors and, where aporovriate, m~y sesess

costs, as 2 condition of cermitting such lote service

or return.

Explanztion: This provisions, in rough text,'are‘iﬁtended
to £ills in apparent gaps in the Hocharian case,_by‘placing
a time limit on late "relief® and imposing a burden on 2
plaintiff, The Comment should note criteria are stated in
Hochzrian{except as."policy" decisions.direct.otherise).
However; the aboverdraff refers t0 costs. as & condition
{(The foregoing is contrary to earlier “"policy™ aeéisiéns

i. -e., decisions without Hocharizn before the Commirsion).

11



It should be rointed out that it is difficult to draft
wording meking service after the time"woiid¥ In this area with high
court decisions running the way they are, "void" mighi not be
interzreted as expected. Fresence of "void" in the statute night
lead some persons (including attorneys) to igznore process, to their
lzter detriment if "void“ is given a limited interpretation or
.held to be unconstitutional in certain settings.

- The vwriter reserves comment cn other approaches to Hoch-rian.

Provisions Re Fzndatory Dismissal-Bringsing To Trizl-Ssntezmarina

Case. .

No comment is made as to when zn zsection is *"brought to tris1"

until Sentamarina is decided. For comments on Stoff and Keatinge

and Zwelg proposals, see infra.
Suzgested preseﬁt chznges in tentative Text:
Sec. 583.340. Computation Of Time,
Sec. 583.340. In computingﬁthe time within which zn action must
be brought to trizl pursuent to this artiele, there shall be
excluded the time during which any of the following cbnditioﬁs

existed:

(a) The éefendant was not amen-ble to the process of the

of the court.

(b) The jurisdiction of tf the court to try the action

wes suspended.

L (¢) Prosecution or trial of the action was stayed or enjoined

——

(@) In the discretion of the court , = reasonzble allow-

ance for the +time when  bringing the action to trial for any =~ -

s - -

other reasons was~ impossible, impractical or fultile. In-meking

12



&—ée%ePHéneééGa—?uysaan%—%9—%hé9—au§éivéeéen—%he eoxrd
ghell-peke-p-rer-onable—anltownnee—~foxr-the—reriod-of-delay-
esused-br—she-g—epial-pixgnnassnees—vhef-hbindered-the-rioinsitf
in-briagins-she—podion—-se—srial-wivhin-tkhe-Frtme~wproseribed
in-$his—evsiete-.

Zxplanation: New subd. {(2) consists of ording now in

subd., {f) of Sec. 583.It was onmitted throﬁgh inadvertence.

Case now is now increasing under this vrovision (found zlso

in Sec. 581a). The wording in new subd. (d) (former subd. (ec))

is revised tent:iively to conform to nattern of revised Sec.

583,230 (=ee suprz). At this tipe, no sttempt is made to
forecast wh-t Santmarinz may szy in the way of "court conzesiion®
as an immlied exception (or -in the way of definition of delay-
- caused by conzested court conditions).
Sec. 583,350. Landatory Dismissal
.Awaiting the decision in Santamarins, the writer

tentztively sugzests that Sec. 583.350 be amended to providé

discretionary authority to the trial court to decline to dismiss
znd to extend the exwiration date for a limited time, s follows:
Sec. 583,350, lanmtory Digmissal
583.350. (a) An action shall be dismissed by the court
on its own motion or on motion of the defendant if the action is
not brougkht t0 trial wiithin the time prescribed hy this
article,

(b) Kotwithstanding sudbdivision (2), the court, in the

interests of justice, and upon such terms as may be just,

13



mny extend the fime within which the action must be

brousht o trizl for such veriod of time, not excesding
: 3

orne year, As mey ohbear anproprizte to pernit $rial on

the merits., The burden z=ha21]1 be uvnon =laintiff to chow

zood cause for such extencion, unless the condition of

the court's genernl civil trial cAlendar mnokes neces—

gary a continuance dzte bevond the date fixed by

subdivision (2},

Fossible ndditional provisgion if a limitztion is conzidered

desirables

Thic aibdivigion (b) shell anply only in triel enmrig

e

designoated by the Judicizl ‘Council os o trial court

havine = conresiecd civil trial calendar, Lt

Consultant does not fevor this limitation ss it would
be aifficult to apnly.

Possible zlternstive provision

(») Notwithstendinz subdivision (a), the court, in the

interests of justice, =znd uron such terms 2s may be just ,

ey extend the tirme within which the action must be broucght

to trial for a period or ~saregrate periods nol more than

_one_yezr {?2) (180 deys {7)). Tne mrocedure Tor, ond criteria

to be considered in determining, =on apnlication for extenaion

of time wursusnt to this subdivision shsll be in sccordance

with rules of the .Judicizl Council. The authority cronted

by this svbkdivision shall not ovonly 1o zn apnlication for

extension mnde after Decenber 31, 1987 (?) excent as nov

Otherwisc nrovided br a stotute chaptercd on or before Decw—
14




ember 31, 1937,

Consultent believes <this zlternzte anproach would pernmit

mrzguer reghonsivnegs to  proetical ccléendor rroblems ond nrovide

|

sreoater ezse oI amendment than ture stztutory rezulition. Howvever,

=

the Cudicial Council may not hnve the dinclinntion or time to dratt
ond  -~dopt rules .of surh limited nature.

rime For Discretionzarv Dismignsl-Reeconsideration 0f Pronoced

wording-— Sec. 583,420,

Consultant recomnends that the pronosed warding. as .ta the

sv-tutory time that mistelarse, be re-laced by suitzble languzge

that will prescribe a two yezr "minimum," in instiznc:s {subd. (a)
zré {b)) where present law appears to reguire az two year wnit after
curmencexent of zction before a discre?ibnary dismissal may heAgranted
ior failure to serve and reiturn summons or to bring the zcticn to
tri~1,. The present wording is not clear,iie.,.whether the reference
is to the maximum time expressed in terms of years or to the meximum
time after czlculation for "exclusions.Y If the latter is intended,
the wofding vi1l1l re-uire unnecessary work in application.'

~Again, it is sugzested that fhe increaser in Sec. 583.420, =sub.
(b), n=mely, one year in case of motion b-sed on failure to bring
the ection to trisl is. not necessary, tzking 211 courts stste wide

into consideration. loreover, such an increase suggests a slackened

pace 1is appronriate.

Also, in Consultant's view, the new provision in subd. (a) speecif-
icr11y referring to a discretionary motion for failure to mske service
and return could sofely be changed to eighteen months, a,dgcreasef
" This ch-nze would stresSs the need for expedition Eﬁ séf&ing process.

15



Sec. 583.,210. 3Suzrmested ch-u7e in definitions. IMr. Arnold

czlls =ttention to the gwkwerdness of the "definitions " rerticul-

arly 'action," ir. Sierling notes o eimplified treatment is needed,

Lq

In Consuliznt's view, the essentirls czn be covered ss followis:

Sec. 583,210, Definitions.

533,110. ts uced in this chepier, unless the écntext
otherwise regulres:

(z) "iction" includes an action commence:z by cross commnlaint
or"othe?r pleading zsserting a cause of ‘action or “elaim for relief,

(b) "Complzint" includes cros:-complaint or other initi=zl

(¢) "Defendant" includes a cross defendant or other pernon
#2zinst whom =2n action is brouzat.

(d) "Plaintiff" includes a cross-complainant or other person
by whom an action is trouzght,.

Exulsnation: The reference in Tentative Draft to "action”
includ:ing 2 causze of zetion or c¢laim for relief is ambiguous. It is
not essential to the statute. The “editorial matter will recuire
cignze.The comment urnder mazndstory znd discretional dismissals
for fzilure to "bring to trial"™ could. include a comment that rartic-
ular fzets may warrant only dismissal of a particular cause of action
or claim for relief,

See. 583.120. Apvlieation of chepter. Revision of wordins.

I'r. Arnold czlls atsention toawkwardness of present wording. Lir.

Sterling notes simplificstion is needed. In Consultant's view

~the following text (in rough form.; is approrriate:

" 16



8583, 120. A rlieation of chapter,
583.120. (a) Except as provided by statute, this chovter
aprlies to civil =zciions.
(b) GExcept as incorpor.:ted by reference by

statute or rule of the Judicial Council, this chavter
does not aprly to a2 specizl pfoceeding of 2 civil mnature,
unless the court in its discretion pursuant “~to inherent
authority determines %o z2prly = orovision of this cha: ter
to +tre proceeding or z particular metter in the procesding,
as nezrly zs may be.

7 Exnlanation: Cross refer to Consuliant's sugsest-

ed trticle 5 (8 583.510) on inherent authority.

Sec. 583.210. Time For Service #nd Return (lizndatory).

Subd. (2) <f Sec. 583.210 is notan unnecessary statement of
the tire when zn action is commenced. The present Tentative Text
ontits sencrate provisions for cross comnlaints and relies upon
the definition of “complsint™ to include a c¢cross conrl=int. See commnt
in Tentative Text. ¥r. Arnold's sugzested deletion is not favored.
‘Subd. (b) of Sec. 583.210 neeﬁs smoothing out. The following
is uggested: )

(b) This section doesnot a ply if the defendant enters in

a stipulation in writing ,or does other act, that amounts to

a general appezrance in the action. The present wording hes
"qualifier * problems.

Surrestion 0 repulre all vhases of g vsrlit” trizl to.

be brousht to trial. Consultanit strongly opposes MWhe inclusion

17



of zny specific rrovisions or comment on the pontention of Ke~tirngze
and Zwelg. .PFirst, the.Czliforniz 1l-w on "binzing an action” to
hes imbedded in it the"partiasl trial" concept. Delay beyond
the initial trizl phase such == 2 trial that is noi completed or

is severed for 1rizal of cross comrlizint or particular issues is a
coxz:zlex. subject. Provisions now in effect relating to re-trials
vresent 2 single —=nsgeable sunject. The same is not true where

an ~ction mn be ordered snlit {many times -on defeniant's motion}
to @e@termine particular issues. Wnen seperate issues zre mised by
cross comelzint, existing cace lzw =zpplies the szme rule to a

cross corplaint as to a comrleint. This l=zw would h-ve to be review;
ed, since_it.wseuld presumsbly o= chenged by the proposed "exclusion"
or "extension" treatment. Bul sside from the need for an in dpth
study. before any =such émend:ent zs proposed is deemed worthy of
legislstive sponsorship, the rroblem of delay (on the part of
either pleintiff or dcfendant ) after a case is"brought to trial”
f211s ocutside the precent rrorosed revision of Sec. 58la znd Sec.,
583, The suzgestion to"exclude®” the first vart of a eplit trial

and nake the statute apply to Dbringing each separate phase to-
trizl within the basic 5-year p:zricd will materially shorten

the time available.to plaintiffs and cross complainants.

Suzgestion to place 2 definition of "brought to trizl®

in the statubte. This staff suzgzestion (Mr.Sterling)‘in the writer's

opinion is unsound unless a defirition cen be found that will

meet vith zlmost universal scceptmnce.It is dobted one can

be found thet will not a focus roint of more litization and activity

18



for ismissal on technical grounds. The provisions of Ses, 581
ags to commencement of trial in the writer's opinion will not
fit into existing czcse case.law.-Any-new wordiyz placed in
the siatute will be & trap for the unwa Ty. Even though
the poinf is before the court in Santzmzrina, the point
'prbbably will not produce any gatisfactory wording that can
be used in =z statute. A1l events, the Santamarina decision
should be awaited.

Respectfully subritted,

Yarrett E., Emore
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#3-600 7/16/81
TENTATIVE RECOMMENDATION
relating to _
DISMISSAL FOR LACK QF PROSECUTION

Introduction

Code of Civil Procedure Sections 5813 and 583 provide for dismissal
of civil actions for lack of diligent prosécution.1 The major effect of
these statutes is that:

(1) If the plaintiff falls to serve and return summons within three

'years after filing the complaint, the‘action must be diSmissed.2

{2) 1f the plaintiff fails to take 2 default judgment within three
years after summons is served or the defendant makes a general appearance,
the action must be dismissed.3

{3) If the plaintiff fails to bring the action to trial within five
years after filing the complaint, the action must be diSmisséd.&

(4) If the plaintiff fails to bring the action to trial withinm
three years after a new trial or retrial is granted, the action must be
dismissed.5

{(5) If the plaintiff fails to bring the action to trial within two
years after filing the complaint, the aétion may be dismissed in the
court's discretion.®

| The étatutes requiring dismissal for lack of diligent prosecution
enforce the requirement that the plaintiff wove the suilt along to trial,
In essence, these statutes are similar to statutes of limitation, only

they operate during the period after the plaintiff files the complaint

1. In addition, Rule 203.5 of the California Rules of Court prescribes
the procedure for obtaining dismissal pursuant to Code of Civil
Procedure Section 583(a).

z, Code Civ. Proc. § 58la(a).

3. Code Civ. Proc. § 5Bla(c).

4, . Code Civ., Proc. § 583(b).

5. Code Civ. Proc. § 583(c)-(d).

6. Code Civ, Proe., § 583(a).



rather than before the plaintiff files the complaint.? They promote the
trial of the case before evidence is lost or destroyed and before witnesses
become unavailable or their memories dim, They protect the defendant
against being subjected to the annoyance of an unmeritoriocus action that
remainsg undecided for an indefinite period of time. They also are a
means by which the courts can clean out the backlog of cases on'clogged
calendars.8 .
The policy of the dismissal statutes conflicts with another strong
public policy—-that which seeks to dispose of litigation on the merits
rather than on procedural grounds.9 As a result of this conflict the
courts have developed numerous limitations on and exceptions to the

dismissal statutes.lc

The statutes do not accurately state the exceptions,
excuses, and existence of court discretion. The interrelation of the
statutes 1is confu'sing.l1 The state of the law is generally unsatisfactory,
requiring frequent appellate decisions for clarification.12 The Law
Revision Commission recommends that the dismissalrfor lack of prosecution

provisions be revised in the manner described below.

7. See, e.g., Crown Coach Corp. v. Superior Court, 8 Cal.3d 540, 546,
105 Cal, Bptr., 339, 503 P.2d 347 (1972); Dunsmuir Masonic Temple v.
Superior Court, 12 Cal, App.3d 17, 22, S0 Cal. Rptr. 405 (1970).

8. See, e.g., Ippolitc v. Municipal Court, 67 Cal. App.3d 682, 136 Cal,
Rptr. 795 (1977). .

9. See, e.g., Denham v. Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86
Cal., Rptr. 65 (1970).

10, See, e.g., discussion in Annual Report, 14 Cal, L. Revision Comm'n
Reports 1, 23-24 (1978); 2 Californla Civil Procedure Before Trial
§ 31.2 (Cal., CEB 1978).

11, TFor example, there appears to be an inconsistency between the
provisions of Section 58la for the mandatory dismissal of an action
if the summons iIs not served and returned within three years after
commencement of an action and those of Section 583(a) providing for
the dismissal of an action, in the discretion of the court, if it
is not brought to trial within two years. This inconsistency has
been raised in a number of appellate cases. See, e.g., Black Bros.
Co. v. Superior Court, 265 Cal. App.2d 501, 71 Cal. Rptr. 344
(1968).

12. Since the two dismissal statutes were first enacted around the turn
of the century there has been a continuing stream of appellate



Policy of Statute

Over the years the attitude of the courts and the Legislature
toward dismissal for lack of prosecution has varied, From around 1900
until the 1920's the dismissal statutes were strictly enforced. Between
the 1920's and the 1960's there was a continuing liberalization of the
statutes to create exceptions and excuses. Beginning in the late 1960's
the courts were strict in requiring dismissal.1 In 1969 an effort was
.made in the Legislature to curb  discretionary court dismissals, but
eﬁded in authority for the Judiefal Council to provide a procedure for
dismissal.? In 1970 the courts brought an abrupt halt to strict
construction of dismissal statutes and began an era of liberal allowance
of excuses that continues to this day.3 The current judicial attitude
has been stated by the Supreme Court:4 "aAlthough a defendant is entitled
to the weight of the policy underlying the dismissal statute, which
seems to prevent unreasonable delays in litigation, the policy is less
powerful than that which seeks to dispose of litigation on the merits
rather than on procedural grounds."

Fluctuations in basic procedural policy are undesirable, Every
"policy shift generates additional litigation to establish the bounds of
the law., The policy of the state towards dismissal for lack of prosecu-
tion should be fixed and codified, and the dismissal statutes should be
constrved consistently with this policy., The Law Revision Commission
believes that the current preference for trial on the merits over dismissal
on procedural grounds is sound and should be preserved by statute. The

proposed legislation contains a statement of this basic public policy.

litigation interpreting, clarifying, and rewriting the statutes--
hundreds of cases, the notation of which requires more than 100
pages in the annotated codes,

1. See Breckenridge v, Mason, 256 Cal, App.2d 121, 64 Cal, Rptr. 201
(1967), and cases following.

2. See Comment, The Demise (Hopefully) of an Abuse: The Sanction of
Dismissal, 7 Calif., West. L. Rev. 438, 455-456 (1971).

3. See Denham v. Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86 Cal.
Rptr. 65 (1970).

4. Id., 2 Cal.3d at 566, 468 P.2d at , 86 Cal, Rptr, at .
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Time for Discretionaxry Dismissal

Under existing law, an action may be dismissed for want of prosecu-
tion in the discretion of the court if the action has not been brought
to trial within two years after it is commenced.l This period 1is
unrealistically shert in view of contemporary pleading, discovery, and
other pretrial procedures and court calendars, As a practical matter, a
motion to dismiss made for failure to bring to trial two years after the
action is commenced has little likelihood of success under the policy of
the state to prefer trial on the merits.2 The proposed law changes the
dismissal perlod for failure to bring to trial to a more realistic
perlod of three years after the action is commenced.

The discretionary dismissal provision does not by its terms apply
to delay in bringing the action to a new trial or retrial following a
court order or a remand from an appellate court. In cases of undue

delay in bringing the action to a new trial or retrial the courts have
| had to rely on their inherent powers to dismiss.3, The proposed law
adopts the rule that an action may be dismissed for want of prosecution
in the discretion of the court 1f the action has not been brought to a
new trial or retrial within two years after it is ordered. This will
make reliance on inherent pcwérs unnecessary and will make clear the
time, procedure, and grounds for dismissal.

The two—ye;r discretionary dismissal period for failure to bring to
trial has been construed to apply as well to failure to serve and return

summons.? The proposed law clarifies and codifies this rule.

Conditions on Trial or Dismissal

By court rule, the court on a motion for discretionary dismissal
may consider the possibility of imposing coemditions on trial or dismissal
of the action.1 The proposed law codifies this rule,

1. Code Civ. Proc. § 583(a).
2. See discussion under "Policy of Statute," above,

3. See, e.g., Blue Chip Enterprises, Inec, v. Brentwood Sav. & Loan
Assn,, 71 Cal. App.3d 706, 139 Cal. Rptr. 651 (1977).

4. See, e.g., Black Bros. Co. v. Superior Court, 265 Cal. App.2d 501,
71 Cal. Rptr. 344 (1968) (disapproved on other grounds in Denham v.

Superior Court, 2 Cal.3d 557, 468 P.2d 193, 86 Cal. Rptr. 65
(1970)).

1. ﬁule 203.5. See discussion in Lopez. v. Larson, 91 Cal. App.3d
383, 153 Cal. Rptr. 912 {(1979),

wljom



"Dismissal for Failure to Enter Default

One of the lesser-known dismissal provisions requires dismissal of
an action if the plaintlff fails to have default judgment entered within
three years after either service has been made or the defendant has made
a peneral appearance; the time may be extended by written stipulation of

1 The decisional law under

the parties that is filed with the court.
this provision is uncertain. Among the numerous exceptions to the
strict operation of the statute developed by the courts are that entry

2

of a response before dismissal makes dismissal improper,® that the

provision does not apply where the default is that of a co-defendant and

3 that a

another defendant has answered and the case is progressing,
stipulation excuses compliance even if unfiled,4 and that a judgnment
entered after the three-year period may not be set aside on collateral
attack.”

In addition to the limited scope of the dismissal provision created
by the case law exceptions, the manner in which the statute operates is
confusing, It has been held, for example, that entry of a “default" (as
opposed to a default judgment) is not sufficient compliance with the
statute to avold dismissal,6 and that a bankruptcy injunction preventing
the plaintiff from proceeding against the defendant is not necessarily
sufficient to excuse the plaintiff's compliance with the default
requirement.7 |

The dismissal provision for failure to obtain a default is not well

understood, nor does it appear to be supported by compelling reasons of

1. Code Civ, Proc, § 58la(c}.
2. Mustale v. Mustalo, 37 Cal. App.3d 580, 112 Cal. Rptr. 594 (1974).

3. AMF Pinspotters, Inc. v. Peek, 6 Cal. App.3d 443, 86 Cal. Rptr. 46
(1979).

4, General Insurance Co., of America v. Superior Court, 15 Cal.3d 449,
124 Cal. Rptr. 745, 541 P.2d 289 (1978).

5. Phillips v. Trusheim, 25 Cal.2d 913, 156 P.2d 25 (1945).
6. Jacks v. Lewis, 61 Cal., App.2d 148, 142 P.2d 358 (1943).

7. Mathews Cadillae, Inc. v. Phoenix of Hartford Imns. Co., 90 Cal,
App.3d 393, 153 Cal. Rptr. 267 (1979).
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orderly judicial administration. There may be practical reasons why the
plaintiff does not take a default judgment within three years.8 The
dismissal provision should be repealed in the interest of simplifying
procedural law, The problem of a plaintiff who unjustifiabily withholds
entry of default judgment to prolong a claim against a defaulting defen-
dant is adequately dealt with by the general provisions governing dis~

missal for delay in prosecution.

Clarification and Codification of Case Law

The dismissal for lack of prosecution statutes fail to accurately
reflect the current state of thé law. Since the California statutes
were enacted arcund 1900 there have been hundreds of appellate cases
interpreting, clarifying, and rewriting the statutes. The cases have
developed exceptions to the rules requiring dismissal and have added

court discretion in many cases where it appears that the delay 1s excus-

abie.z The statutes should accurately state the law. The proposed law
codifies the significant case law rules governing dismissal for lack of
prosecution in the manner described below.

General appearance. The three~year requirement for service and

return of process does not apply 1f the defendant makes a general
appearance in the action,3 The general appearance exception has been
broadly construed and is not limited to documents filed in an action
that are commonly regarded as a general appearance, Thus, for example,

an open stipulation between the parties extending the defendant's time

8. Where lesser defendants are involved and the main parties engage in
extended litigation before reaching the trial stage, it is often
economical to give an "open" stipulation of time to plead to lesser
defendants, thereby saving counsel fees, Again, arrangements are
sometimes made that a defendant need not plead pending performance
of conditions that will result in dismissal of the action by a
plaintiff-creditor. See, e.g., Merner Lumber Co. v. Silvey 29 Cal.
App.2d 426, 84 P.2d 1062 (1939).

' above.,

1. See discussion under "Introduction,'
2. See discussion at 14 Cal. L. Revision Comm'n Reports 23-24 (1978).

3. Code Civ. Proc. § 58la(a)-(b).



‘to answer or otherwise respond to the complaint is a general appearance
for purposes cf the exception to the service and return requirement.4 A
defendant may make a general appearance for purposes of the dismissal
statute by any act outslde the record that shows an intent to submit to
the general jurisdiction of the court.5 The proposed law makes clear
that the service and return requirement is excused if the defendant
enters into a stipulation or otherwise makes a general appearance in the
action,

The statute also specifies that among the acts of the defendant
that do not constitute a general appearance for purposes of excusing
service and return is a motion to dismiss for failure to timely serve
and return summons.® The proposed law makes clear that joining a
motion to dismiss with a motion to quash setrvice or a motion to set
aside a default judgment does not transform the motion into a general
appearance.7

Stipulation extending time. The time within which service must be

made and returned, and the time within which an action must be brought
to trial, may be extended by written stipulation of the parties fijed
with the court.? The requirement‘that the stipulation be filed is
unduly restrictive;9 partles in the ordinary course of conduct of civil
10 o

proposed law permits an extension of time upon presentation to the court

litigation rely on unfiled open stipulations extending time.

4, See, e.g., Enapp v. Superior Court, 70 Cal, App.3d 799, 145 Cal.
Rptr. 154 (1978).

5. See, e.g., General Ins. Co. v. Superior Court, 15 Cal.3d 449, 541
P.2d 289, 124 Cal. Rptr. 745 {1975).

6. Code Civ, Proc. § 58lafe).
7. See, e.g., Dresser v, Superior Court, 231 Cal. App.2d 68, 41 Cal.
Rptr. 473 (1965) (motion to quash and dismiss}; Pease v. City of

San Diego, 93 Cal. App.2d 705, 209 P.2d 845 (1949} (motion to set
aside default judgment and dismiss)}. '

8. Code Civ. Proc. §§ 58la(a)-{ec) and 583(b)-(d).

9. See, e.g., Woley v. Turkus, 51 Cal.2d 402, 334 P.2d 12 (1958} (oral
stipulation made in open court and shown by minute order acts as
written and filed stipulation).

10, See, e.g., Obgerfeld v. Obgerfeld, 134 Cal. App.2d 541, 286 P.2d
462 (1955) (exchange of letters).

-7-
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of an unfiled written stipulation; this recognizes that the manner and
timing of presenting a written stipulation may vary.

Section 583 permits an extension upon written stipulation of the
parties of the three—year period within which an action must be again
brought to trial following the trial court’s granting of a new trial or
a retrial.11 However, no provision is made for extension by written
stipulation of the three-year period within which & new trial must again

12 This difference in treatment

be brought to trial following an appeal.
1s unwarranted and is apparently due to an oversight in drafting. The
proposed law makes clear that the three~year period for a new trial
following an appeal may be extended by written stipulation.

Waiver and estoppel. In some situations the defendant may be found

to have waived the protection of the dismissal statutes or to be estopped
by conduct from claiming the protection of the statutes, A walver or
estoppel may occur, for exarple, where the defendant has entered into a

14

stipulation,13 hag failed to assert the statute, or has acted Iin a

manner that misleads the plaintiff.15

The existence of the excuses of
waiver and estoppel is not reflected in the dismissal statutes. The
proposed law makes clear that .the rules of waiver and estoppel are
applicabile.

Excuse where prosecution impossible, impracticable, or futile, 1Im

addition to the excuses expressly provided by statute from compliance
with the timely prosecution requirements, the cases have found implied

excuses where timely prosecution was lmpossible, impracticable, or

11. Code Civ. Proc, § 583(c)-{d).

12. See, e.g., Neustadt v. Skernswell, 99 Cal. App.2d 293, 221 P,2d 694
(1950).

13. See, e.g., Knapp v. Superior Court, 79 Cal. App.3d 799, 145 Cal.
Rptr. 154 (1978). ’

14. See, e.g., Southern Pacific v. Seabvard Mills, 207 Cal. App.2d 97,
24 Cal, Rptr, 276 (1962).

15, See, e.g., Tresway Aero, Inc. v. Superior Court, 5 cal,3d 431, 487
P.2d 1211, 96 Cal. Rptr. 571 (1971},



[A Ax.‘

' futile.16 Examples of situations where this excuse may be applicable
include delay caused by clogged trial calendarg, delay due to litigatiom
or appeal of related matters, and delay caused by complications involving

multiple partieg.l?

The proposed law expressly recognizes an excuse for
delay caused by a stay or injunction of proceedings and by litigation

over the validity of service, as well-as delay caused by the impossibility,
impracticability, or futility of timely prosecution for other reasons,

Application to individual parties and causes of action. The

existing statutes refer to dismissal of an action for delay in pro-
secution without distinguishing among parties or causes of action. In
some cases 1s necessary to dismiss an action as to some but not all
parties, or tc dismiss some but not all causes of action.IB The proposed
law is drafted to make clear this flexibility.

Special proceedings. By their terms, the statutes governing

delay in prosecution apply to "actiocns." Nonetheless, the statutes
have been applied in special proceedings.19 The proposed law states

expressly that the statutes apply to a special proceeding where incor-

20

porated by reference. In addition, the proposed law makes clear that

the statutes may be applied by the court where appropriate in specizal
proceedings that are in the nature of a-c¢ivil action and adversary in

character.21

16. See, e.g., Wyoming Pac., 0il v. Preston, 50 Cal.2d 736, 329 P.2d 489
(1958) (Section 58la); Crown Coach Corp. v, Superior Court, 8
Cal.3d 540, 503 P.2d 1347, 105 Cal., Rptr. 339 {(1972).

17. See, e.g., cases cited in 2 California Civil Procedure Before Trial
§ 31.25 (Cal, Cont. Ed. Bar 1978).

18. See, e.g., Watson v, Superior Court, 24 Cal. App.3d 53, 100 Cal.
Rptr. 684 (1972); J.A. Thompson & Sons, Inc. v. Superior Court, 215
Cal. App.2d 719, 30 Cal. Rptr. 471 (1968); Fisher v. Superior
Court, 157 Cal, App.2d 126, 320 P.2d 894 (1958).

19. See, e.g., Big Bear Municipal Water Dist. v. Superior Court, 269
Cal, App.2d 919, 75 Cal, Rptr. 580 (1969} (eminent domain).

20. See, e.g., Section 1230.040 (rules of practice in civil actioms
applicable in eminent domain); Rule 1233, Cal. Rules of Court
{delay in progsecution statutes applicable in family law proceedings).

21, See, e.g., 4 B. Witkin, California Procedures, Proceedings Without
Trial § 80 (1971).



The Commission's recommendation would be effectuated by enactment
of the following measure:

An act to amend Section 581 of, to add Chapter 1.5 {commencing with
Section 583,110) to Title 8 of Part 2.of, and to repeal Sections 58la
and 583 of, the Code of Civil Procedure, relating to dismissal of civil

actions for lack of prosecution.

The people of the State'gf_California do enact as follows:

SECTION 1. Section 581 of the Code of Civil Procedure is amended
to read: '

581, An action may be dismissed in the following cases:

47 (a) By plaintiff, by written request to the clerk, filed with
the papers in case, or by oral or written request to the judge where
tﬁere is no clerk, at any time before the actual commencement of trial,
upon payment of the costs of the clerk or judge; provided, that affirma-
tive relief has not been sought by the cross-complaint of the defendant,
and provided further that there is no motion pending for an order trans-
ferring the zction to another court under the provisions of Section |
396b, If a provisional remedy has been allowed, the undertaking shall
upon sunek dismissal be delivered by the clerk or judge to the defendant
who may have his an action thereon. A trial shall be deemed to be
actually commenced at the beginning of the opening statement of the
plaintiff or his counsel, and 1f there shai: ke is no opening statement,
then at the time of the administering of the ocath or affirmation to the
first witness, or the introduction of any evidence,

2z (b) By either party, upon the written consent of the other. No
dismissal mentioned in subdivisions + (a) and 2 ef this sectien (b)
shall be granted unless, upon the writtem consent of the attorney of
record of the party or parties applying therefor, or if suek consent is
not obtained upon order of the court after notice to suekh the attorney.

3+ (c) By the court, when either party fails to appear on the trial
and the other party appears and asks for the dismissal, or when a demurrer
is sustained without leave to amend, or when, after a demurrer to the

complaint has been sustained with leave to amend, the plaintiff fails to
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Code of Civil Procedure 581a

amend it within the time allowed by the court, and either party moves
for swek dismissal.

b iﬂl By the court, with prejudice to the'cause, when upon the
trial and before the final submission of the case, the plaintiff abandons
it.

§+ (e) The provisions of subdivision i7 ef this seetiem (a) shall
not prohibit a party from dismissing with prejudice, either by written
request to the clerk or oral or written request to the judge, as the
case may be, any cause of action at any time before decision rendered by
the court. Provided, however, that no such dismissal with prejudice
shall have the effect of dismissing a cross-complaint filed in seid
the action. Dismissals without prejudice may be had in either of the
manners provided for in subdivision % ef +his seetien (a) , after actual
commencement of the trial, either by consent of all of the parties to
the trial or by order of court on showing of just cause therefor.

&+ (i) By the court without prejudice when no party appears for
trial following 30 days notice of. time and place for trial,

(g) By the court without prejudice pursuant to Chapter 1.5 (commencing
with Section 583.110). '

Comment. Subdivision (g) is added to Section 581 in recognition of
the relocation of the dismissal for lack of prosecution provisions from
former Sections 58la and 583 tc Sections 583.110-583.430. A dismissal

for lack of prosecution is without prejudice. See, e.g., Elling Corp.
v. Superior Court, 48 Cal, App.3d 89, 123 Cal. Rptr. 734 (1975) {(dis-
missal for failure to timely serve and return summons); Hill v, San
Francisco, 268 Cal. App.2d 874, V4 Cal. Rptr, 381 (1969) {dismissal for
failure to timely bring to trial; Stephan v. American Home Builders, 21
Cal. App.3d 402, 98 Cal. Rptr., 354 (1971) (discretionary dismissal).
The other changes in Section 58l are technical,

36259

SEC. 2, Section 58la of the Code of Civil Procedure is repealed.

S5l8a~ {a} Ne actiocn haretefora or hereafiser commanged by complaint
shall be further proceecuted, and no fursher preeeedings ehall be had
%hereiéT and all aetions heretefere or herenfiexr commeneed ohall be
digmisged by the eourt ia whieh the same shall have been commeneed; on

ite ewn motieny oF¥ on tha motien of any party intereoted thereiny whethesx
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CCP § 58la

named &3 a party or nety; unlessy; if a summens i3 ne: required; the
efeoc—aomplaint ie served within three years after the filing of +he
eropo—eoEpltaint or walesoy if a gummens ie ¥equirady the gummens ea the
crese—complaint is served and retfurn made within three ysare afier the
£iling of the eross—ecemplaint; exeept where the parties have £iled a
stipulation in writing that the time may be exteadaed éET if a summens 4§
raguirady the party against whom sarvies weould etherwise have o be madae
has made a general appearanca in the aetien~r

{e} Atl aesionay; hereiofore of hereafter eommeneed; shall be dig-
mieged by €he eeurt in whieh the same may be pendingy; en its ewn metieny
ox a8 ihe motien of any pariy interested theraeiny if ro answer has been
£ilad after alther seryvice has been made or the defendant has made a
peneral appearancey if plaintiff fails; ef¥ hee failedy to have judgment
entered withia three yeéss after service hao been made o+ such appearanas
b¥ the defeadpaty axeept vwhere the pariieo have £iled a atipulation in
weiting that the time may be extendeds

{43 The time during which the deferdant wae net amenable £ &he
precess of the eourt shall net be ineluded in eomputing the time pexried
gpecitfiad in this asecetieny i

£8) A motion to dismies puvsuant to the provisions of this saeetdion
shall noty no¥ ghall any extensisn of time %0 plead after such a metiony
9% stipulation axtending time £oF service of summens and ;atusn'thegeeﬁf
eongtitute o gereral sppearaneer

Comment. The substance of the first portions of subdivisions (a)
and (b) of former Section 58la i1s continued in Sections 583.210 (time for
service and return) and 583.240 (mandatory dismissal). The substance of
the last portions of subdivisions (a) and (b) is continued in Sections
583.220 (extension of time) and 5832.230 (computation of time).

Subdivision {¢) is not continued. The provision was not well
understood and was subject to numerous implied exceptions in the case
e The substance of subdivision (d) is continued in subdivision {a) of
Section 583,230 (computation of time).

The substance of subdivision (e} is continued in Section 583.210(b)
(time for service and return), '
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36263

SEC. 3. Sectlon 583 of the Code of Civil Procedure is repealed,

583y (e} The esurts; imr its diseretieny may dicmios ar aetien for
want ef propeentiern pursuant €9 ithie subdivieien *£ it is met brought te
$rial within twe years after it was filedy The proeedura for ebiailning
suwch diomiseal shet: be in aceordenee with rules adepted by the Judieial
Gouneils

£b) Any aetion heretefore or hexeafter éemmeaeeé shall be dismissed
by fha eesurt ir whieh the same ghall hawvwe been eommenced oF¥ to whieh i+
may be transferred on metion of the defermdanty after due notiee ieo
plaintiff of by the esurt upeon its owa meiieony ualess such aetiorn ie
broupht te trial within five years after the pleintiff has £iled hie
aetiony exeept where the parties hawve £iled a siipulatiea in writing
thet the time may be extendeds

{8} Wher in any action aftexr judgmonty a motion £or a new trial has
bear mede and & aew £riesl prented; sueh aetieon shall be dicmiosed or
meotion of defendant after due notiee to plaintiff; o¥ by £he eeurt of
- #+5 owe metiensy; if ne appeel hes been fakens vrless eueh aetion 6
brought +o +rial withir £h¥ea wyears after the entzy of tha erder graanting
a new irialy exeept whea the parties have £iled a stipuistien ia weiting
that the iime may be ecntendeds When in an eetion after judgmenty an
appeat khas beea taken snd judgment reversed with eavse ¥emeaded for a
new trial for whea ar appeal has been saken from an erder grantiap a aew
gxial and sueh erder +a affirmed om appeal); the aetiorn must be diomissed
by tha trial epuriy on meiion of defendant after due noiiee to plaintiffs
oF of its own motiens vnhless breought teo trial within th¥ee years frem
the daete upen whieh remittitur ie £iled by the elerk of the ¥ial eocurir
Nething imn thisc subdivisien shall regquire the dismissal eof an aetien
pEiet to the expilration of the five-yaar pericd praescribed by subdiwicion
{3

£d} Whea in amy actien a triazl hae commeneed busrne Fudgment hae
been ertered therein beeause of a mistvrial or beecsuse a jury io uneble
£o reach a deeisiery sueh actien ehall be dicmicsed on the metien of
defendant after due metiee to plaintiff or by the ceurt of its own

metieny uniess sush aetien ie apgain brought ie trial withip three years
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§ 583.110

after entry of an order by the eourt deelaring the mistrial er disapree-
ment by the jury; exeept where the parties have filed a siipulatien inm
weiting that the #ime may be euntendedy

e} Fer the purpeses of this geetieny laetieon! ineludes an asetien
commencad by oross~complainte

££) The time during whieh the defendant wao neot amenable to the
proeeas of the eourt and the time during whieh the juriedicticn of the
- eourt io try the getlen is suspended shall net be ineluded ia eomputing
the time peried speeified in amny subdivision of this seetione

Comment, The first sentence of subdivision {a) of former Section
583 is superseded by Section 583.420 (time for discretiomary dismissal).
The substance of the second sentence of subdivision {a) is continued in
Section 583.410 (discretionary dismissal). The substance of subdi-
visions (b}, {(c¢), and (d) is continued in Sections 583.310 (time for

trial), 583.320 (time for new trial), 583.330 (extension of time), and

583.350 (mandatory dismissal). The substance of subdivision (e) is
continued in Sectiom 583.110 {definitions). The substance of subdivision

(f) is continued in Section 583.340 (computation of time).

_ 726813
SEC. 4. Chapter 1.5 (commencing with Section 583.110) 13 added to
Title 8 of Part 2 of the Code of Civil Procedure to read:

CHAPTER 1,5, DISMISSAL FOR DELAY IN PROSECUTION

Article 1. Definitions and General Provisions

§ 583.110., Definitions
583.110. As used in this chapter, unless the provision or context

otherwise requlres:

{(a) "Action" includes a cause of action or claim for affirmative
relief. 7

{b) "Complaint" includes cross-complaint, petition, complaint in
intervention, or other papers by which an action is brought.

{c) "Defendant" includes cross—-defendant, respondent, or other
party agalnst whom an action is brought.

{(d) "Plaintiff" includes cross-complainant, petitioner, complainant

in intervention, or other party by whom an action is brought,



§ 583.120

Comment, Subdivision (a) of Section 583.110 supersedes subdivision
(e) of former Section 583, It Implements the policy of permitting
separate treatment of individual parties and causes of action, where
appropriate. As used in this chapter, "action" does not include a
statement of interest in or claim to property made solely in a responsive
pleading. Subdivisions (b), (c}, and (d) are new.

26814
§ 583,120, Application of chapter
583.120. (a) This chapter applies to a civil action and does not

apply to a special proceeding except to the extent incorporated by
reference in the speclal proceeding.

(b) Notwithstanding subdivision (a), the court may in its discretion
apply this chapter to a special proceeding or that part of a special
proceeding that 1s in the nature of a civil action and is adversary in
charaéter except to the extent the special proceeding provides a differ-

ent rule or the application would be inappreopriate,.

Comment. Section 583.120 is new. Subdivision (a) preserves the
effect of existing law., See, e.g., Big Bear Municipal Water Dist. v.
Superior Court, 269 Cal. App.2d 919, 75 Cal. Rptr. 580 (1969) (dismissal
provisions applicable in eminent domain proceedings by virtue of incorpor-
ation by reference of civil procedures); Rule 1233, Cal., Rules of Court
{dismissal for lack of prosecution provisions incorporated specifically
in family law proceedings).

Subdivision (b) gives the court latitude to apply the provisions of
this chapter in special proceedings where appropriate., The application
would be inappropriate in special proceedings such as a decedent's
estate. See, e.g., Horney v. Superior Court, 83 Cal. App.2d 262, 188
P.2d 552 (1948). 1In addition a special proceeding may prescribe different
rules. Cf. Civil Code § 3147 (discretionary dismissal of actilon to

foreclose mechanics lien).

4057434
§ 583.130. Policy statement
583.130. It is the policy of the state that a plaintiff shall

proceed with reasonable diligence in the prosecution of an action but
that all parties shall ccoperate in bringing the action to trial or
other disposition. In the case of conflict, the policy favoring the

right of parties to make stipulations in thelr own interests and the
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§ 583.140
policy favoring trial or other disposition of an action on the merits N
are generally to be preferred over the policy that requires reasonabile —

diligence in the prosecution of an action,

Comment, Section 583,130 is new, It is consistent with statements
in the cases of the preference for trial on the merits. See, e.g.,

General Ins. Co, v, Superior Court, 15 Cal.3d 449, 541 P.2d 289, 124
Cal. Rptr. 745 (1975); Denham v. Superior Court, 2 Cal.ld 5537, 468 P.2d

193, 86 Cal. Rptr. 65 (1970); Weeks v. Roberts, 68 Cal.2d 802, 442
- P.2d 361, 69 Cal. Rptr. 305 (1968).
26815

§ 583.140, Waiver and estoppel

583.140. MNothing in this chapter abrogates or otherwise affects
the principles of walver and estoppel.

Comment, Section 583.140 is new. This chapter does not alter and
is supplemented by general rules of waiver and estoppel., See, e.g.,
Southern Pacific v. Seaboard Mills, 207 Cal. App.2d 97, 24 Cal. Rptr.
276 {1962) (waiver of failure to timely bring to trial); Tresway Aero,
Inc. v, Superior Court, 5 Cal.3d 431, 96 Cal. Rptr. 5371, 487 P.2d 1211
(1971) {estoppel to assert failure to timely serve and return summons).

26960

§ 583.150. Transitional provisions ‘
583.150. (a) This chapter applies to a motion for dismissal made

on or after the effective date ¢f this chapter,

(k) This chépter does not gffect an order dismissing an action made
before the effective date., A motion for dismissal made before the
effective date is governed by the applicable law in effect immediately
before the effective date of this chapter and for this purpose the law
in effect immediately before the effectiv? date of this chapter
continues in effect.

Comment. Section 583.150 expresses the legislative policy of
making the provisions of this chapter immediately applicable to the

greatest extend practicable, subject to limitations to avoid disturbing
prior dismissals and pending motions for dismissal.

-16-



§ 583.210
26969

Article 2, Mandatory Time for Service and Return

§ 583,210, Time for service and return

583.210. (a) The summons and complaint shall be served upon a
defendant and return or other proof of service shall be made within
three years after the action is commenced against the defendant., For
purposes of this subdivision an action is commenced at the time the
complaint 1s filed.

(b} This section does not apply if the defendant enters into a
stipulation in writing or otherwise makes a general appearance in the
“actlon, For purposes of this section none of the following constitutes
a general appearance in the action:

(1) A stipulation extending the time within which service and
return must be made pursuant to thils article.

(2) A motion to dismiss made pursuant to this chapter, whether
joined with a motion to quash service or a motion to set aside a default
judgment, or otherwise. .

{3) An extension of time to plead after a motion to dismiss made

pursuant to this chapter,

Comment. Subdivision (a) of Section 583.210 is drawn from the
first portions of subdivisions (a) and (b) of former Section 58la. For
exceptions and excluslons, see subdivision (b) {general appearance) and
Sections 583.220 (extension of time)} and 583.230 (computation of time).
Subdivision (a} applies to a cross—complaint from the time the cross-
complaint is filed. See Section 583.110 ("action" and "complaint"
defined), Subdivision (a) applies to a defendant sued by a fictitious
name from the time the complaint is filed and to a defendant added by
amendment of the complaint from the time the amendment 1s made. See,
e.g., Austin v. Mass. Bonding & Ins. Co., 56 Cal.2d 596, 15 Cal, Rptr,
817, 364 p.2d 681 (1961); Elling Corp., v. Superior Court, 48 Cal, App.3d
89, 123 cal. Rptr. 734 (1975); Warren v. A.T. & S$.F, Ry. Co., 19 Cal.
App.3d 24, 96 Cal. Rptr, 317 (1971).

Subdivision (b) continues the substance of the last portion of
subdivisions (a) and (b) and subdivision {e) of former Section 58la, It
adopts case law that a defendant may make a general appearance for the
purposes of this chapter by an act outside the record that shows an
intent to submit to the general jurisdiction of the court. See, e.g.,
General Ins. Co. v, Superior Court, 15 Cal.3d 449, 541 P.2d 289, 124
Cal. Rptr. 745 (1975) (stipulation), However, the combination of a
motion to dismiss with other relevant motions does not constitute a
general appearance. See, e.g., Dresser v. Superior Court, 231 Cal.
App.2d 68, 41 Cal. Rp:r. 473 (1965) (motion to quash and dismiss); Pease
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§ 583.220

v, City of San Diego, 93 Cal. App.2d 705, 209 P.2d 843 (1949) (motion to
set aside default judgment and dismiss). For other acts comstituting a
general appearance, see Sections 396b- and 1014, Subdivision (b) appliles
to a crogs—defendant only to the extent the cross-defendant has made a
general appearance for the purposes of the crogs-complaint. See Section
583,110 ("action” and "defendant" defined),

999/318
§ 583,220, Extension of time .
583.220. The parties may by written stipulation extend the time

wlthin which service and return must be made pursuant to this article.
The stipulation need not be filed but, if it {s not filed, the stipula-
tion shall be brought to the attention of the court 1f relevant to a
motion for dismissal.

Comment. Section 583.220 is drawn from the last portion of subdi-

visions (a) and (b) of former Section 58la. The requirement that the
stipulation be filed is not continued; it was unduly restrictive.

27237
§ 583.230. Computation of time
583.230. In computing the time within which service and return

must be made pursuant to this article, there shall be excluded the time
during which any of the following conditions existed:

(a) The défendant was not amenable to the process of the court.

{b3 The prosecution of the action or proceedings in the action was
stayed and the stay affected service and return.

{c) The validity of service or return was the subject of litigation
by the parties.,

(d) Service and return, for any other reason, was impossibile,
impracticable, or futile. |

Comment., Subdivision (a) of Section 583.230 continues the substance
of subdivision (d) of former Section 58la. Subdivisions (b) and (d) are
based on exceptions to the three-year service pericd stated in appellate
declsions. Subdivision (c} 1s new; it applies where the person to be

served is aware of the action but challenges jurisdiction of the court
or sufficiency of service,
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§ 583.240
27422

§ 583.240., Mandatory dismissal

583,240, If service and return are not made in an action within

the time prescribed in this article:

(a) The action shall not be further prosecuted and no further
proceedings shall be held in the action.

(b) The action shall bes dismissed by the court on its own motion or
on motion of any person interested in the action, whether named as a
party or not,

Comment. Section 583.240 continues the substance of the first
portions of subdivisions (a) and (b) of former Section 581a. The pro-

visions of this section are subject to walver and estoppel, See Section
583.140 (waiver and estoppel).

28763

Article 3. Mandatory Time for Bringing Action to Trial or New Trial

§ 583,310, Time for trial
583.310. An action shall be' brought to trial within five years

after the action is commenced against the defendant.
Comment, Sectilon 583.310 is drawn from a portion of subdivision
(b)) of former Section 583. For exceptions and exclusions, see Sections
583.330 (extension of time) and 583.340 (computation of time).
4642

§ 583.320. Time for new trial
583.320., (a) If a new trial is granted in the action the action

shall again be brought to trial within the following times:

{1} If a trial 1s commenced but no judgment is entered because of
a mistrial or because a jury 1s unable to reach a decision, within three
years after the order of the court declaring the mistrial or the disa-
greement of the jury is entered,.

{2) If after judgment a new trial is granted and no appeal Is
taken, within three years after the order granting the new trial is
entered.

(3) If on appeal an order granting a new trial is affirmed or a

judgment is reversed and the action remanded for a new trial, within
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§ 583.330

three years after the remittitur is filed by the clerk of the trial
court.
(b) Nothing in this section requires an action again to be brought
to trial before expiration of the time prescribed in Section 583.310,.
Comment. Section 583.320 is drawn from portions of subdivisions

{c} and (d) of former Section 583. For exceptions and exclusions, see
Sections 583.330 (extension of time) and 583.340 (computation of time}.

36265

§ 583.330. Extension of time _
583.330. The partles may by written stipulation extend the time

within which an action must be brought to trial pursuant to this article.
The stipulation need not be filed but, 1if it is not filed, the stipulat-
ion shall be brought to the attention of the court Iif relevant to a
motlion for dismissal. ‘

Comment, Section 583.330 continues the substance of portions of
subdivisions {(c) and (d) of former Section 583, and extends to actions
in which there has been an appeal. This overrules prior case law. See,
e.g., cases cited in Good v. State, 273 Cal. App.2d 587, 590, 78 Cal,
Rptr. 316, (1969), The requirement that the stipulation be filed

is not continued; it was unduly restrictive.

36249
§ 583.340. Computation of time
583.340. In computing the time within which an action must be

brought to trial pursuant. to this article, there shall be excluded the
time duriﬁg which any of the following conditions existed:

(a) The jurisdiction of the court to try the action was suspended.

{(b) Prosecution or trial of the action was stayed or enjoined.

(c) Bringing the action to trial, for any other reason, was impos=-
sible, impracticable, or futile. In making a determination pursuant to
this subdivision the court shall make a reasonable allowance for the
period of delay caused by special circumstances that hindered the
plaintiff in bringing the action te trial within the time prescribed in
this article.

Comment. Subdivision (a) of Section 583.340 continues the sub-

stance of the last portion of subdivision (f) of former Section 583.
Subdivision (b) codifies existing case law.
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Subdivision (¢) codifies the case law "impossible, impractical, or
futile" standard, but prescribes a more liberal interpretation of the
standard. See Sectlion 583.130 (policy statement). Under subdivision
{c} special clrcumstances would include such factors beyond the control
of the party as death {(contrast Anderson v. Superior Court, 187 Cal, 95,
200 Pac., 963 (1921}), illness {contrast Singelyn v. Superior Court, 62
Cal. App.3d 972, 133 Cal. Rptr, 486 (1976)), or necessary absence of a
party or counsel for a party (see, e.g., Pacific Greyhound Lires v.
Superior Court, 28 Cal.2d 61, 168 P.2d 665 {1946)), cessation of law
practice by counsel, disqualification, disbarment, or suspension of
counsel, abandonment of the interests of the party by counsel without
the participation or acquiesence of the party, loss of position on trial
calendar (cf. Woley v, Turkus, 51 Cal.2d 402, 334 P.2d 12 {(1958)), and
congested trial calendar (see e.g., Goers v. Superior Court, 57 Cal.
App.3d 72, 129 Cal, Rptr. 29 (1976)). Subdivision (¢} would also
enable the court to make an allowance for such matters as delay occa-
sioned by numerous parties or pleadings (see, e.g., Brunzell Comstr. Co.
v. Wagner, 2 Cal.3d 545, 86 Cal. Rptr. 297, 468 P.2d 553 (1970)), sever-
ance of a cause or issue for separate trial (cf. Pasadena v. Alhambra,
33 cal.2d4 908, 207 P.2d 17 (1949))}, requirement for or pendency of
arbitration (see, e.g,, Section 1141.17; Brown v, Engstrom, 89 Cal.
App.3d 513, 152 Cal. Rptr. 628 (1979)), desirability of awaiting deter-
mination of an issue in another case {cf. Rose v. Kunapp, 38 Cal.2d 114,
237 pP.2d 981 (1951)), and prior entry of judgment in the action by
default or by action other than trial (see, e.g., Maguire v. Collier, 49
Cal, App.3d 309, 122 Cal. Rptr. 510 (1975)}.

28636

§ 583.350. Mandatory dismissal
583.350. An action shall be dismissed by the court on its own

motion or on motion of the defendant if the actlon is not brought to

trial within the time prescribed in this article,
Comment. Section 583,350 continues the substance of portions of
subdivisions (b}, (¢), and (d) of former Section 583, with the exception

of the references to due notice to the plaintiff, which duplicated
general provisions. See Sections 1005 and 1005.5 (notice of motion).

36267

Article &, Discretionary Dismissal for Delay

§ 583.410. Discretionary dismissal

583.410. {(a) The court may in its discretion dismiss an action
for delay in prosecution pursuant to this article if to do so appears to
the court appropriate under the circumstances of the case.

{b) Dismissal shall be pursuant to the procedure and in accordance

with the criteria prescribed by rules adopted by the Judicial Council.
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§ 583.420

Comment. Section 583.410 continues the substance of subdivision
(a) of former Section 583, It makes clear the authority of the Judicial
Council to prescribe criteria. See subdivision {e) of Rule 203.5 of the
California Rules of Court {matters considered by court in ruling on
motion). Section 583.410 prescribes the exclusive authority of a court
to order discretionary dismissal for delay in prosecution of an action.
See, e.g,, Weeks v, Roberts, 68 Cal.2d 802, 442 pP.2d 361, 69 Cal, Rptr.
305 (1968) (two-year statute limits court's inherent power to dismiss
for want of prosecution at any time). WNothing in Section 583.410 limits
any applicable remedies for abuse of process by a party.

36266

§ 583.420., Time for discretionary dismissal

583.420. The court may dismiss an action pursuant to this article
for delay in preosecution in any of the following circumstances:

(a) Service and return are not made one year before the time
within which service and return must bhe made pursuant to Article 2
{commencing with Section 583.210). _

(b) The action is not brought to trial two years before the time
within which an action must be brought to trial pursuant to Article 3
{commencing with Section 583.310).

{c) A new trial is granted and the action is not again brought to
trial one year before the time withiﬁ which an action must again be

brought to trial pursuant to Article 3 (commencing with Section 583.310).

Comment. Subdivision {a) of Section 583.420 continues the substance
of former Section 583(a) as it related toc the authority of the court to
dismiss for delay in making service and return. See, e.g., Black Bros.
Co. v. Superior Court, 265 Cal. App.2d 501, 71 Cal. Rptr. 344 (1968)
{two—year discretlonary dismissal statute applicable to dismissal for
delay in service and return) {disapproved on other grounds in Denham v.
Superior Court, 2 Cal,3d 557, 468 P.2d 193, 86 Cal. Rptr. 65 (1970)).

Subdivision (b} changes the two-year discretionary dismissal periecd
of former Section 583{a) for delay in bringing to trial to three years.

Subdivision (¢) codifies the effect of cases stating the authority
of the court to dismiss for delay in bringing to a new trial under
irherent power of the court. See, e.g., Blue Chip Enterprises, Inc. v.
Brentwood Sav, & Loan Assn., 71 Cal. App.3d 706, 139 Cal Rptr, 651
(1977).

36263

§ 583.430, Authority of court
'583.430. (a) In a proceeding for dismissal of an action pursuant

to this article for delay in prosecution the court in its discretion may
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§ 583.430

36268
§ 583.430. Authority of court
583.430, (a) In a proceeding for dismissal of an action pursuant

to this article for delay im prosecution the court in its discretion may
require as a condition of granting or denial of dismissal that the
parties comply with such terms as appear to the court proper to affectuate
substantial justice.

(b) The court may make any order necessary to effectuate the
authority provided in this section, including but not limited to provisional

and conditional orders.

Comment. Sectlon 383.430 is new, It codifies a portion of Rule
203.5 of the California Rules of Court. In exercising its authority
under Sectlon 583.430, the court must consider the criteria prescribed
in Rule 203.5 as well as the policy of the state favoring trial on the
merits. See Sections 583.410(b) (discretionary dismissal) and 583.130
(policy statement). The authority of the court to condition an order
granting dismissal includes but is not limited to such matters as waiver
by the defendant of a statute of limitation or dismissal by the defendant
of a crogs=complaint. The authority of the court to condition an order
denying dismissal includes but is not limited to such matters as completion
- of discovery, certificate of readiness for trial, or motion to advance

trial date.
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