#D-330 | 9/1/81

Memorandum B81-45
Subject: Study D-330 - Attachment

Attached to this memorandum is a staff draft of a Tentative Recommen-
dation Relating to Attachment. This draft incorporates policy decisions
made at the July meeting and makes additional changes as outlined in the
text of the draft recommendation to conform it to the proposed Enforcement
of Judgments Law.

The staff proposes that the Commission approve this recommendation
for printing and introduction in the 1%82 session of the Legislature,
subject to any revisions made at the September meeting. We do not think
we should delay its printing and introduction until it can be distributed
for comment because of the time available and the need to amend the
Attachment Law at the same time the Enforcement of Judgments Law is
enacted. Before the attached draft is published, it will undergc a
thorough cite check. We will send the recommendation to interested
persons for theilr review, and if any changes are needed, the bill can be
amended.

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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STAFF DRAFT ' !
TENTATIVE RECOMMENDATION

relating to : ' é
ATTACHMENT | :

i Introduction

This recommendation proposes revision of the Attachment Law (Code

of Civil Procedure Sections 481.010-493,060)"

(1) Deal with problems that have come tc the Commission’s attention
since the Attachment Law was last amended.2
(2) Bring the Attachment Law into conformity with the separately

recommendaed Enforcement of Judgments Law,?

1. Unless otherwise indicated, all statutory citatioms in this recommen-
dation are to the Code of Civil Procedure, '

2, For Commission recommendations on attachment, see Recommendation
Relating to Prejudgment Attachment, 11 Cal. L. Revision Comm'n
Reports 701 (1973), enacted as 19?4 Cal. Stats. ch. 1516; Recommendation
Relating to Revision of Attachment Law, 13 Cal., L, Revision Comm'n
Reports 801 (1978), enacted as 1976 Cal. Stats. ch. 437; Recommendation
Relating to the Attachment Law--Effect of Bankruptcy Proceedings,
Effect of General Assignments for the Benefit of Creditors, 14
Cal, L. Revision Comm'n Reports 61 (1978), enacted as 1977 Cal. 3
Stats. ch. 499; Recommendation Relating to Court Commissioners i
Under the Attachment Law, 14 Cal. L. Revision Comm'n Reports 93 ' ;
(1578), enacted as 1978 Cal, Stats, ch. 151; Recommendaticon
Relating to Technical Revisions in the Attachment Law--Unlawful
Detainer Proceedings, Bond for Levy on Joint Deposit Account or
Safe Deposit Box, Definition of "Chose in Action", 14 Cal. L.
Revision Comm'n Reports 241 (1978), enacted as 1978 Cal. Stats. ch.
273; Recommendation Relating to Effect of New Bankruptcy Law on the
Attachment Law, 15 Cal. L. Revision Comm'n Reports 1043 (1980),
enacted as 1979 Cal. Stats., ch. 77. See alsc Recommendation Relating
to Enforcement of Obligations After Death, 15 Cal. L. Revision
Comm'n RePOrts 1327 (1980) (attachment not terminated by death of
defendant whose property has been attached), enacted as 1980 Cal.
Stats. ch. 124,

3. See Tentative Recommendation Pr0posing the Enforcement of Judgments
Law, 15 Cal. L. Revision Comm'n Reports 2001 (1980). Assembly
Bills 707 {Enforcement of Judgments Law) and 798 (conforming
changes) were introduced in the 1981. legislative session to effec—
tuate the Commission's proposals.




7. ‘Section  483.010(a).

{3) Make other changeé of a minor or technilecal nature.&
The recommended legislation would become operative only if and when

the proposed Enforcement of Judgments Law is enacted and becomes.operative,

Manner of Service

Section 482.070 provides for the manner of service under the Attach-
ment Law, The proposed Enforcement of Judgments Law provides much more
detailed rules governing (1) the service of writs, notices, orders, and
other papers, (2) whether a party's attorney must or may be served,

(3) the extension of time where service is by mail, and (4) the ménner
of proof of service. The proposed legislation makes the proﬁiéions of
the proposed Enforcement of Judgments Law generally applicable to service

under the Attachment Law.5

Amount Secured by Attachment

Under existing law, the amount for which a writ of attachment may
issue isrfhe Yamount of the defendant's indebtedness over and abb#e all
claims which would diminish the amount of the plaintiff's recove;y."ﬁ
This language might be construed to allow the defendant to seek to
reduce the amount of the attachment by the amount of a tort claim, even
though attachment is available only on a "claim or claims for money,
each of which is based upon a contract, express or implied, where the
total amount of such claim or claims is a fixed or readily ascertainable :
amount not less than five hundred dollars."7 A tort claim of the defendant
that has nbt heen feduced to judgment should not be permitted to offset

the attachment claim bf';he plaintiff. Such a tort claim is iikely to

4. Some changes of a minor or technical nature are noted in the following
discussion; others are noted in the Comments which follow the text
of each section of the recommended legislationm. - :

5. The provisions of the proposed Enforcement of Judgments Law apply
to service under the Attachment Law subject to three qualifications:

{1) A defendant who has not appeared in the action must be
served under the Attachment Law in the manner provided for service
of summons,

(2) If the defendant has an attorney of record in the action,
service under the Attachment Law must be made on the attorney
rather than the defendant (except for a subpoena or other process
to require the attendance of the defendant or a paper to bring the
defendant into contempt).

(3) Service may be made persomally or by mail under the Attachment_

Law unless otherwise .provided.

6. - Sections 484,020(b), 484. 320(b) 485, 520(b). -
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be speculative and may be contrived for the purpose of delaying issuance
of the writ of attachment. The proposed legislation makes clear that
the amount of the attachment may be reduced only by (1) legal offsets
against the plaintiff’s claim and (2) the amount of any indebtedness of

- the plaintiff that the defendant has claimed in a cross-complaint filed
in the action where the defendant's claim is one upon which an attachment

could be issued.

Dwelling Exemption

Existing law provides a number of methods by which a defendant can
protect his or her dwelling from attachment. Since all property exempt

from execution is exempt from attachment,8

the defendant whose dwelling
is attached may claim the exemption which 1s available when execution is
levied upon real or personal property used as the dwelling of the debtor
or the family of the debtor.9 This exemption may be walved 1f it is not
timely claimed.'® As an alternative, the defendant may defeat a prior

attachment lien by recording a homestead declaratiou.11

The protection
provided by both of these méthods is limited to the amount of the exemp-
tion established by statute.!? The defendant may also be able to exempt
his or her dwelling under a special exemption provided by the Attachment
Law which exempts from attachment property that 1s necessary for the
support of the individual defendant or the defendant's family supported
in whole or in part by the defendant.13 '
The proposed Enforcement of Judgments Law does not continue the

declared homestead procedure.l4

Accordingly, if the proposed Enforcement
of Judgment Law is enacted, the most useful method now available for

protection of the defendant's dwelling from attachment will be lost. In

8. Section 487.020(a).
9. Sée Sections 690.3, 690.31,

10, See Sectioms 484.070, 484,350, 484,530, 485.610. See also Section
482.100 {claim of exemption under changed circumstances). The
proposed law makes clear that a failure to claim an exemption for
real property under these procedures is not a waiver of the exemp-
tion.

.11. Becker v. Lindsay, 16 Cal.3d 188, 545 P,2d 260, 127 Cal. Rptr. 348
(1976); Jacobson v, Pope & Talbot, 214 Cal. 758, 7 P.2d 1017 (1932).

12. See Civil Code § 1260; Code Civ. Proc. §§ 690.3, 690.31(a).
13, See Section 487.020(L).

14. See Tentative Recommendation Proposing the Enforcement of Judgments
Law, 15 Cal, L. Revision Comm'n Reports 2001, 2087-95 (1980).
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addition, the existing provision permitting the attachment of any of the
defendant's real property 15 1s an exception to the general rule that )

" only property of a commercial type is subject to attachment.16 The _ ::)
attachment lien on the defendant's home may last as long as eight

yearsl7 1f the defendant's equity in the home exceeds the limited amount

of protection provided by the execution exemption. During this time,

the defeqdant will be unable to sell his or her dwelling if a change of

resldence 1s required. The proposed law avoids this result by permitting

the defendant to obtain release of the attachment lien on his or her

principal dwelling at any time before judgment, without regard to the

value of the dwelling.

Time for Claiming Real Property Exemption

Under existing law, an exemption is generally waived if the defendant
does not claim it under the applicable procedure within the time.allowed.ls,
To avoid inadvertent failure to claim the exemption for a dwelliﬁg, the
proposed legislation permits the defendant to claim an exeﬁptiun for

real property at any time before judgment, -

Property Subject to Attachment

The proposed legislation makes clear that the community property,
including the interest of the spouse of the defendant, is squect to

attachment if it is of a type that 1s subject to attachment where the

19 This proﬁision incorporates the rules

20

defendant is a natural person.
in the Civil Code governing the liability of community property”" and is
consistent with a provision in the préposed Enforcement of Judgments

Law.

Terminology
The proposed Enforcement of Judgments Law uses the terminology of

the Commercial Code to the extent practicable. Although the existing

15. See Section 487.010(c)(l).

16. See Section 487.010(¢)t2)-{10);

17. See Section 488.510,

18. See Sections 484.070, 484.350, 484.530, 485.610.

19, See Section 487.010{c) (property of natural person subject to
attachment},

20. See Civil Code §§ 5100-5132,




Attachment Law is generally consistent with Commercial Code terminology,
some terms used in the Attachment Law are not consistent with the Commercial
Code.21 The proposed legislation conforms the Attachment Laq mere
closely to the Commercial Code terminology and makes revisions needed

because of recent changes in the Commercial Code.22

To the extent
practicable, the proposed legislation incorporates by reference the
appropriate sectlons of the Commercial Cede rather than dupiicating the
text of the Commercial Code definitions. This avoids the need to amend

the definitions when changes are made in the Commercial Code.

Levy Procedures

The proposed legislation generally replaces the existing statutory
provisions governing the methods of levy of attachment with new_provisioﬁs
that incorporate the methods of levy under a writ of execution under the

proposed Enforcement of Judgments Law.23

Special provisions governing
attachment levies on particular ‘types of property are retained where

appropriate. The important changes are as follows:

Growing crops and timber to be cut. The Attachment Law provides
for the attachment of growing crops and timber to be cut by filing a
- notice on a form prescribed by the Secfetary of State with the county
recorder where the crops or timber are located.24 Upon recording, the
plaintiff is given the rights of a secured party who perfects a security
interest in such crops or timber by recording a financing statement.

The proposed legislation provides for levy by recording a copy of the

21, For example, "chose in action"” which is defined in Section 481.050
.-ds not used in. the Commercial Code; thre proposed legislation revises

the Attachment Law to substitute "general intangibles" as defined
in Commercial Code Section 9106 for 'chose in action." Additiomally,
under the proposed legislation, a nonnegotiable instrument is
considered an "instrument” as defined in Commercial Code Section
9105 rather than a "chose in action"” as now provided by Section
481,050.

22. For example, since "honey" has been deleted from the list of "farm
products” in Commercial Code Section 9109(3), the proposed legislation
deletes "honey" from the definition of "farm products™ in Section
481.110.

23. See Tentative Recommendation Proposing the Enforcement of Judgments
Law, 15 Cal. L, Revision Comm'n Reports 2001, 2062-73 (1980) .

24. Section 488.360(c).



writ of attachment and a notice of attachment, The recording provides
constructive notice making the attachment lien good against any later.
transferee or encumbrancer of the attached property. The provision of ™
Section 488.360 giving the plaintiff a lien on identifiable cash proceeds -~/
of the crops or timber is not continued in the proposed legislation
since it does not provide much protection to the plaintiff. The plaintiff
would lose the lien whenever the crops or timber are harvested and then
sold since a security interest in farm products (as distinct from growing .
crops or timber to be cut) is perfected by £filing with the Secretary of
State, not by recording with the county'recorder.25

Minerals to be extracted. The proposed legislation adds a new
provision permiiting the attachment (in the same manuner as_grewing
crops) of minerals and the like {including oil and gas) to be extracted
and accounts reeeivable resulting from the sale thereuf at. the wellhead
or minehead., This is consistent with the proposed Enforcement of Judgments
Law and the manner of perfection of a security interest in such praperty.26

Tangible personal property already in custody of levying officer.

The proposed legislation incorporates the provision in the proposed )

Enforcement of Judgments Law governiné levy on property already in the

- .
27 such as.under another attachment. The

custody of a levying officer,
. Attachment Law currently contains no special provisions governing this

type of levy.
Vehicle, vessel, mobilehome, or commercial coach that is equipment.

The proposed legislation contains a provision that recognizes that

jurisdiction over the registratiod of mobilehomes and commercial coaches

has been transferred to the Department of Housing and Community Development.28
The method of levy remains the same, i.e., by filing a notice of attach-
ment with the Department of Motor Vehicles or Department of Housing and
Community Develepment, whichever 1is appropriate.zg
25. See Com. Code §§ 9306(3) (security interest in proceeds), 9401(1)
(place of filinpg).
26, See Com. Code §§ 9103(5), 940L(1)(b).
27. See Tentative Recommendation Proposing the Enforcement of Judgments
Law, 15 Cal. L. Revision Comm'n Reports 2001, 2063-64 (1980).,
28. See, e.g., Health & Safety Code §§ 18075, 18075.29, 18076.21, - ' s
18077.1-18077.3, ™y

29. See Section 488,350 (attachment of equipment consisting of motor
~vehicle or vessel by filing with Department of Motor Vehicles).
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family

Farm products and inventory of going business. The proposed legisla-~

tion retains the scheme of the existing statute that permits the plaintiff

‘to attach farm products and inventory of a golng business either by

installing a keeper or by filing with the Secretary of State.30

However,
the provision that the'keéper be installed for 10 days unless the defen-
dant objects is limited to situations where the defendant is a matural
pefson since such a defendant should be able to claim an exemption for
property necessary for the support of the defendant and the defendant's
31 before the business is closed down., If the defendant is not a

natural person and thus is not entitled to claim an exemption, the

‘keeper period is limited to two days in the proposed legislation, If
the plaintiff elects te attach by filing with the Secretary of State,

the proposed legislation makes clear that the attachment lien automati-
cally covers identifiable cash proceeds consistent with the Commercial
Code,32 whereas existing law requires specific authorization in the writ
or a court order.

Personal property used as a dwelling. Existing law provides no

special rules governing attachment of persomal property used as a dwelling.
The proposed legislation adopts the applicable provisions in the proposed
Enforcement of Judgments Law. >3 ' '

Property-in safe deposit box. Existing law provides no special

rules governing attachment of prdperty in a safe depesit box, although a
special undertaking is required where a safe deposit box to be attached

does not stand in the name of the defendant exc_lusively.34 The proposed
legislation provides a special procedure for attaching pfoperty in a

safe deposit box drawn from the proﬁosed Enforcement of Judgments Law.35

30. See Seqtion 488,360,

31. See Section 487.020(b) (neceésities exemption).

32, See Com. Code §§ 9203(3), 9306(3)(b).

33, See Tentative Recommendation Proposing the Enforcement of Judgments
© Law, 15 Cal, L. Revision Comm’'n Reports 2001, 2065-66 (1980)

34. See Section 489,240,

35. See Tentative Recommendation Proposing the Enforcement of Judgments
Law, 15 Cal. L., Revision Comm'n Reports 2001, 2070 (1980j.




Property that is gubject of pending action or proceeding. The

proposed legislation provides rules governing the effect of attachment
of property that is the subject of a pending action or proceeding hased
_on the new provision proposed in the Enforcement.of Judgments Law.36
These rules make ineffective a levy on tangible personal property not in
the possession of the defendant or a levying officer or on intangible

. personal property but permit a lien to be obtained in the pending

action or proceeding.

Final money judgment. Under existing Section 488.420,.3 final
judgment-@ay be attached by both filing in the action and serﬁing the
defendant 's judgment debtor. The proposed legislation provides that the
levy 1s made by filing with the court clerk consistent with the manner -
37 Thg defendant;s

judgment debtor 1is to receive notice of attachment, but this is not a

of levy in the proposed Enforcement of Judgments Law.

[ . —_

prerequisite to a valid attachment.

Interest in personal property of estate of decedent. Existing

Section 488,430 permits attachment of the interest of the defendant in
personal property in the estate of a decedent by filing with the court
clerk where the estate is being administered and serving the personal
representative of the decedent. The proposed legislation eliminates the
requirement of filing in tﬁe of fice of the court clerk.

Personal property located in private place. Existing law provides

no special rules governing attachment of personal property In a private
place. The proposed legislation adopts the applicable provisions in the

proposed Enforcement of Judgments-Law;38 o T

Attachment Lien

Section 488,500 provides with one exception that an attachment lien
is valid against all subsequent transferees of the property. This
provision is defective insofar as 1t conflicts with the rights of a
holder in due course of a megotiable instrument, a holder to whom a
negotiable document has been duly negotiated, a bona fide purchaser of a
security, a purchaser of chattel paper or an instrument who gives new
value and takes possession of the chattel paper or instrument in the

-ordinary course of business, or a buyer in the ordinary course of business.

36, Seg id., at 2070-71,
37. See id., at 2072.

38. See, 1d., at 2058,
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The proposed legislation iﬁcorporates the rules in the proposed Enforcement

of Judgments Law governing the effect of an execution lien.39

Special
rules are provided in the proposed legislation governing the effect of
an-attachment lien on equipment, farm products, and inventory created by

filing with the appropriate state agency,

Duties and Liabilities of Third Persons

The proposed legislation adopts by reference the provisions of the
proposed Enforcement of Judgments Law relating to the duties and liabili-

ties of third persons after levy.40

This will provide necessary detail
and certainty in place of the incomplete provisions of the Attachment

Law.

Attachment by Registered Process Server

The proposed legislation would permit registered process servers to
levy under a writ of attachment in cases where the following types of
property are to be attached: (1) real property, (2) growing crops,
timber to be cut, and minerals and the like (including oil and gas) to
be extracted and accounts receivable resulting from the sale thereof at
the wellhead or minehead, (3) personal property in custody of a 1evying'
officer, (4) pefsonal property'used'as a dwelling where levy is by
fosting or serving an occupant, (5) equipment of a going business, (6)
farm products and inventory of a.going business levied uﬁon by filing,
{(7) deposit accounts, (8) property in a safe deposit box, {(9) accounts
receilvable, (10) general intangibles, {11) final money judgments, and
(12) the interest of an heir, devisee, or legatee in personal property
in the estate of a decedent. This pfovision is drawn from a comparable

41 ﬁftér levy

provision in the proposed Enforcement of Judgments Law..
and any other required service or posting are accomplighed, the registered
process server is required by the proposed legislation to file the writ
with the levying officer along with an affidavit stating the activities

of the registered process server. The remaining duties are performed by

39, See 1d., at 2048-50.

40, See id., at 2073-75. These rules will supersede Sections 488,08C(b)
(garnishee's memorandum), 488.330(b) (custody of property in third

person’s possession), 488.540 (payment by account debtor), 488.550(b)
{1iability of obligor}.

4], See Tentative Recommendation Proposing the Enforcement of Judgments
Law, 15 Cal, L. Revision Comm'nm Reports 2001, 2057-61 (1980).
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the levying officer. The fee of the registered process server is not a

recoverable cost of collection under the proposed legislationm,

" Determination of Adverse Claim Iin Exanination Proceeding _ ::)
Sections 491.010 to 491.040 of existing law provide for the examina-~

tion of a third person who is indebted to the defendant or has possession

or control of property of the defendant. The propesed legislation would

complete;y replace these sections with new provisions drawn from the

procedure for examination of a third person in the proposed Enforcement

42 A third perscn who is indebted to the defendant

of Judgments Law,
could not be examined unless the amount of the debt exceeds $250.
Existing law ceontains no qualifying amﬁunt. The proposed legislatien
would permit the court at an examination to determine the third person's
adverse claim in appropriate cases. Under existing law, if the third
person makes an adverse claim, the court is without ﬁower to proceed and
the plaintiff is relegated to bringing an action against the third

person.43

Creditor's Suit

The proposed legislation provides a more detailed scheme governing
an action by the plaintiff against a third person who has possession or ™
control of property of the defendant or who is indebted td the defeudanf
where the property or debt has been subjected to an attachment lien.
Existing law permits the plaintiff to bring such an action at any time
if the third person admits possession or liability orf only when the
deféndant could bring such an action if the third person denies posses~
sion or liability.44 The proposed law adopts the rules governing the
time for bringing a creditor's suit in the proposed Enforcement of .

Judgment s Lawﬁs

under which the plaintiff may bring an action when the
defendant may sue the third person concerning the property or debt or,
if a lien is created on the property or debt within such time, the _
plaintiff may bring an action within one year following creation of thg

lien.

43, See Section 491.010(d).
44. See Section 488.550.

45. See Tentative Recommendation Proposing the Enforcement of Judgments 4
Law, 15 Cal. L. Revision Comm'n Reports 2001, 2128-29 (1980).
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Review of Issuance of Attachment

The Attachment Law provides for review of the issuance pf right to

attach orders and writs of attachment that are issued ex parte or against

nonresident defendants, but not where the right to attach order and writ

are issued on noticed motion.

46 Code of Civil Procedure Sections 904.1(e)

and 904,2(f), which provide for an appeal from an "order discharging or

refusing to discharge an attachment,” do not provide specifically for

the taking of an appeal from issuance of an attachment on noticed motiomn.

The proposed legislation revises Sections 904.1 and 904.2 to permit an

sppeal from an order granting the issuance of a right to attach order

aﬁd wrlit of attachment on noticed motion.

46.

47.

See Section 485.240 (application to set aside ex parte right to
attach order), .

Until the decision in Randone v. Appellate Dep't, 5 Cal.3d 536, 488
P.2d 13, 96 Ccal. Rptr. 709 (1971), held the attachment statute
unconstitutional, a writ of attachment was issued by the court
clerk without prior court approval. The defendant could seek the
discharge of the writ of attachment and the release of &ny attached
property on the grounds that the writ was improperly or irregularly
issued by a wotion under former Section 556--hence the wording of
Sections 904.1(e) and 904.2(f) relating to an appeal from an order
discharging or refusing to discharge an attachment,

=11~



PROPOSED LEGISLATION .

The Commission's recommendation would be effectﬁated:by enactment
- of the following measure: |
7 An act to amend Sections 481.020, 481.030,.481,040,.481.080,.7:
481,090, 4B1.110, 481.170, 482,060, 482,070, 482,080, .482.100,.483.010;
483.020, 484,020, 484.050, 484.070, 484.090,'#84.100,.484.110,.48&.320,
484.340, 484.350, 484.530, 485.520, 485.610, 486.020;.486.060, 486.080,
486.110, 487.010, 487.020, 489.320, 490,010, 499.020;;¢92.010;.492.040,
492,070, 493.010, 493,040, 904.1, and 904.2 of, to:add:Sections:481.055,
481.113, 481.115, 481,117, 481.175, 481,195, 48F,203; .481.205, .481.207,
481.223, 481.225, 483.015, 488.015, and 487.0307td; tocadd:Article &4
(commencing with Section 484,5610) to Chap{er 4of Title'6:5 of .Part 2,
of, Chapter 8 (commencing with Section 488,010} .fa Title 6.5.0f .Part 2
of, and Chapter li {commencing with Section_dﬂb;llﬂl.toiTitle:ﬁ;S of .
Part 2 of, to repeal Sections 431.050, 481.150;.4&[.160;.481.230;.489.240,’
'rand 490.050 of, and to repeal Chapter 8 (comméncing with Sectidn:ﬁﬂ&.ﬂlﬂ)
of, and'Chapter 11 (commencing with Section 4910 010) .of, Tifle 6.5 of
Part 2 of, the Code of Civil Procedure, and tanamenchectiou*9409 ¢f the-

Commercial Code, relating to attachment.

The people gﬁlthe State of California do enactamacfoklo#silévzl

| _ 4260 427
Code of Civil Procedure § 481.020 (technical amendmenty. --Account -debtor
~ SECTION 1. Section 481.020 of the Code of:@ivil Pracedure is: . -

amended to read: | S . ' i
481.020. "Account debtor” meanms the personame iaebitsnted - ]

oR an aceount receivabie chattel papery o 'ehm gl aebtonMaccount 20

debtor" as defined in Section 9105 of the Commexhiakrcddé ;~j

Commént. Section 481.020 is amended to conform o Section 680,120
(Enforcement of Judgments Law)

AT e e Rl



§ 481.030
4261

Code of Ciwvil Procedure § 481.030 {technical 3nendment) Account v
receivable

SEC. 2. Section 481.030_of the Code of Civil Procedure is amended

to read:

481.030. . "Account receivable" means eny righé to payment whieh
kas been earned for goeds soid or leesed or for servieco rendered
which is net evideneed by a negotiable imstrumenty a secuvity; or
ekateel paper "account™ EE_define& in Section 9106 of the Commercial
Code .

Comment. Section 481.030 i& amended to conform to Section 680,130 .
(Enforcement of Judgments Law). '

: - 4275
Code of Civil Procedure § 481.040 (technical amendment)., Chattel péger
SEC. 3. Section 481,040 of the Code of Civil Procedure is amended

to read: _ _

481.040. "Chattel paper'" means & weiting or writings whieh
evideree both a ﬁonetary ebiigatien and g seeuriey inee?esé in er a
lease ef specifie geodar Whem a transaction és e#i&eneéé by avek &
geeupity agreement eo* a iease and by en instrumert or & series of
éns%ruments} the greup ef wwitimps taker tegether ecomstitutes chateel
papers As used in this seetiony; Uinstrument!! mesns a negotiébie
imgtruments ér 2 geeuritys o¥ any other writing whieh evi&eneée a
wiphts o the payment of money and is net itself g2 secuprisy apwecment
or ipase end 19 of a type whieh is in the a!dinary ecourse of business
transfervred by detivery with any neeessary indersement o asségnment5

"chattel paper” as defined in Section 9105 of the Commercial Code .

Comment. Section 431.040 is amended to. conform to Section 680,140
(Enforcement of Judgments Law).

8331
Code of Civil Procedure § 481.050 (repealed} Chose in action
SEC.! 4. Section 481.050 of the Code of Civil Procedure is repealed.




§ 481.055

481L+050~ UChese in actiocn! means any right to payment which arisss
out of the eeaduet of amy trade; businesay or profeseiea and whieh (o}
e net eondiiioned upen furthex performanee by the defendent o 4peR aRy
event othe¥ +han the passage of timey &b} e ROt er aeecount feeéivabiet
te} is mot a deposit eeeeunb; and {d} is net ovidereed by a negeti&bie.
instrumenty Seeurityy ehattel papery of judgment» The term ineludes a
sipht to paymert on & nenneget&&b}e ingtrument which is otheswise negotiable
. withip Bivigien 3 feemmeneing—wiih-Seetien-%LQ}i_&é the Gemmereinl Geode
but whiek is not peyable o srdeF or o bearerr )

Comment. Section 481.050 is repealed, The term "chose in action"
. is generally replaced by the term “general intangibles” in this title
for consistency with Title 9 {commencing with Section 680.010) (Enforcement

of Judgments Law). See Section 481,115 {"general intangibles" defined).
See also Section 481.117 (Minstrument™ defined),

_ 8348
Code of Civil Procedure § 481.055 (added). Costs
SEC. 5. Section 481.055 is added to the Code of Civil Procedure, .

" to read:
481.055. "Costs" means costs and disbursements, including but not
limited to statutory fees, charges, commigsions, and expenses.

" Comment., Section 481.055 1s new and is the same as Section 680,150
{Enforcement of ‘Judgments Law). See the Comment to Section 680.150.

¥

13610/NZ

" Code of Civil Procedure § 481.080 (technical amendment). _Deposit
account ' : '

SEC..ﬁ._ Sgction 481.080 of the Code of Civil Ptocedure_is amended

to readi , \
&81.080; "Depﬁéit account" means any of the fo}}owiﬁgfr“degosit
account" as defined in Section 9105 of the Commercial Code.

. €&y An aeeount in any “bénkﬂ{deseribeé in Seetion &b?‘ef the
Finsneiat Coder - .

b An aeeount in any state or £ederal sevings and loan assceietisn .

A= usad in this perapeaphsy "seeeunt” imeludes investment eewtifiestes

shape aeeounts end withdrawable sharer



§ 481.090

£e} Am mecount for funds reeedved fsom & member of 2 eredis

vRionT

Comment. Section 481, 080 18 amended to conform to Section 680 170
(Enforcement of Judgments Law). .

Y - ' 27940

.Code of Civil Procedure § 481.090 (technical amendment). Document
of title

to read: . _ X
481.090. UDeeument! "Document of title" means a Ldoeument of
titte! "document” as defined by subdivisien €5} ef in Section 26%
9105 of the Commercial Code. A document gi_titleiiﬁ"negotiable,ig_ig
. negotiable within the meaning of Section 7104 of the Commercial Code.

Comment. Section 481,090 is amended to cenform to Section 680.18D
(Enforcement of Judgments Law).

28295

Code of'Civil'Prdcedure § 481.110 (technical amendment). Farm products -

SEC. 8. Section 481.110 of the Code of Civil Procedure is amended
to read: _ '

481,110, "Farm products" means crops or livestock or supplies used
or produced in farming operations or products of crops or livestock in
their ummanufactured states {such as glinned cotton, woél clip, maple
syrup; hemeys milk, and eggs), while in the possession of a défeudant
engaged in raising,. fattening, grazing, or other farming operations.! If
tangible personai property is a farm product, it is neither equiﬁment,
nor inventory.

Comment, Section 481.110 is amended to delete hbney from the list

.of farm products, consistent with the amendment of Section 9109 of the
Commercial Code. See 1974 Cal. Stats. ch. 997, § 12,

SEC. 7. Section 481.090 of the Code of Civil Procedure is amended

\a
A




§ 481,113
8357

Code of Civil Procedure § 481.113 (added).. Financial institution
SEC. 9. Section 481.113 is added to the Code of Civil Procedure,

to read:

481,113, "Financial institution" wmeans a state or pational bank,
state or federal savings and loan assoclation or credit union, or Like
organization, and includes a corporation engaged in a safe depoéit

business, ) R

Comment. Section 481.113 is new and is the same as Section 680.200
{Enforcement of Judgments Law). '

5928
Code of Civil Procedure § 481,115 (added). General intangibles
SEC. 10. Section 481.115 1is added to the Code of Civil Procedure,

to read:

481.115. "General intangibles" means “general intangibles" as
defined in Section 9106 of the Commercial Code.

Comment. Section 481.115 1s the same as Section 680.210 (Enforcement
of Judgments Law) and supersedes former Section 481,050 {"chose in
action" defined). The limitation to debts arising out of the conduct of

a trade, business, or profession found in former Section 481,050 is
continued in Section 487.010{c){(2) (property subject to attachment}.

R o 34724
Code of Civil Procedure § 481.117 (added). Instrument
SEC. 11. Section 481,117 is added to the Code of Civil Procedure, .

to read: S
" 481,117, "Instrument"™ means "Instrument" as defined in Section
9105 of the Commercial Code, but does not include a security.

Comment. , 'Section 481.117 1s the same as Section 680,220 (Enfqréement
of Judgments Law) and supersedes a portion of former Section 481.050

("chose in action" includes nonnegotiable instrument) and former Section

481,160 {"negotlable instrument" defined)}.

35093
Code of Civii Procedure § 481.150 {repealed}. Motor vehicle

SEC. 12. Section 481.150 of the Code of Civil Procedure is repealed.

I

=5
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4&L<1E8: UMater wehielel means o Umeteor vehiele! as defined
by Seekten 415 ef the Vehiele Geder

Comment. Section 481.150 is repealed because it is unnecessary.

: 29193
Code of Civil Procedure § 4811160 (repealed). Hqgotiable'insfrument
SEC. 13. Sectian 481.160 of the Code of Civil Procedure 1s repealed.
- 4BL-E66r “Régoti&bie instrumentl means e Umegotisble imstrumene!!
as defined by Beetieon 3104 of the Commereial Soder

Comment . _Séction 481.160 is superseded by Section 481.117 (“instrument"
defined}. , : - '

25194
_ Code of Civil Procedure § 481.170 (technical amendment). Person
SEC. 14. Section 481.170 of the Code of Civil Procedure is amended

to read:

481.170, "Persom" inclﬁdes en dndividunls g_naturai person, a

corporation, a partnership or other unincorporated association, and a
public entity,

Comment, Section ‘481.170 is amended to conform to Section 680 280
(Enforcement of Judgments Law).

_ - : 67721
Code of Civil Procedure § 481.175 (added). Personal property
SEC. 15. Sectlon 481,175 is added to the Code of Civil Procedure,

to read: .
481,175,. "Personal property" includes both tangible and intangible
personal pr0perty.

Comment . Section 481.175 is new and is the same as Section 680,290 -
{Enforcement of Judgments Law)




§ 481.195
28279

Code of Civil Procedure § 481.195 (added). Property
' SEC. 16. Section 481.195 is added to the Code of Civil Procedure,
to read: ) ' '

481.195. "“Property" includes real and personal property and any
interest therein. ' ’

- ‘Comment, Section 481.195 is new and is the same as Section.680.310
. (Enforcement of Judgments Law).

29185
Code of Civil Procedure § 481.203 (added). Rﬂal_prdperty ,
SEC. 17. Section 481.203 is added to the Code of Civil Procedure,

to read: , )
481.203. ™"Real property" includes any right in real property,
including but not limited to a leasehold interest in real property.

' Comment. Section-481.203 is néw and is the same as Section 680.320
{Enforcement of Judgments Law).

29186
Code of Civil Procedure § 481.205 (added). Repisterad process sexrver
SEC. 18. Section 481.205 is added to the Code of Civil Procedure,

-to read: o

481,205, "Registered'ﬁrﬁcess server' means a person registered as
a process server pursuant to Cﬁépter 16 (commencing with_Secti&n 22350}
of Division 8 of the Busiﬁess“and Professicns Code. '

.~ Comment. Sectlon 481,205 is new and is the same as Section 680 330
(Enforcement of Judgments Law).

29192
Code of Civil Procedure § 481.207 (added). Secured paigg '
SEC. 19. Section 481.207 is added to the Code of Civil Procedure,

to read: . .
481,207, "Secured party” means "secured party" as defined in

Section 9105 of the Commercial Code.
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Comment. Section 481.207 is new and is the same as Section H80.340
(Enforcement of Judgments Law).

" 15645
Code of Civil Procedure § 481.223 (added). Securitz_interest
SEC. 20. Section 481,223 is added to the Code of Civil Procedure
to read:

481.223. "Secﬁrity interest" means "security interest" as defined
in Section 1201 of the Commercial Code. :

Comment. Section 481.223 is new and is the same as Section 680. 360
{(Enforcement of Judgments Law).

29189
Code of Civil Procedure § 481,225 {(added)}. Tangible personal property
SEC. 21, Section 481,225 is added to” the Code of Civil Procedure,

to read:
481,225, "Tangible personal property" includes chattel paper,

documents of title, ingtruments, securities, and money.-

Comment., Section 481,225 1s new and is the same as Section 680 370
(Enforcement of Judgments Law). _

29188

Code of Civil Procedure § 481,230 (repealed). Vessel .
SEC. 22. Section 481.230 of the Gode of Civil Procedure is repealed.
48t:230r UVesseil!! meens & numbered vessel 2o thet term io used

in Bivisten 3+5 (eommeneing with Geetion 9840} of the Vehiele Geder

Comment, Section 481,230 1is repealed because it is unnecessary.

2792

Coda of Civil Procedure § 482.060 {technical amendment). Subordinate
judicial duties performable by appointed officers "

SEC. 23. Section 482.060 of the Code of Civil Procedure is amended

to read: _ ,
482,060, {a) Except as otherwise provided in subdivision (b), the
judicial duties to be performed under this title are subordinate judicial

-8-
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duties within the meaning of Section 22 of Article VI of the California
Constitution and may be performed by appointed officers such as court
commissioners. !

{(b) The jud1cia1 duties to be performed in the determination of the
following matters are not subordinate judicial daties:

(1) A contested claim of exemption. .

(2) A contested metion for determination of the 1iebility and
.damages for wrongful attachment. '

{3) A contested thizd party third-party claim.

(4) A contested aewrten proceeding to enforce a_é&rﬂisheels third
person's liability.

{c) Nothing in subdivision {b) limits the power of a couré to
appoint a temporary judge pursuant to Section 21 of Article VI of the
California Constitution. '

Comment. Subdivision (b)(4) of Section 482,060 1s revised to make

clear its application to proceedings under Sections 488.600, 488.610,
491,170, and 491.310.

404/3_75
Code of Civil Procedure § 482.070 (amended). Manner of sérvice
I
SEC. 24. Section 482,070 of the Code of Civil Procedure is amended

" to read:'
482,070, (a) Except as otherwise provided in this title, a writ,

notice, order, or other paper required or permitted to be served under

this title may be served personally or by mail.

(b) Except as otherwise prcvided‘iﬂ this section, service of a

writ notice, order, or other paper under this title is governed by

Article 1 (commencing with Section 684.010) and Article 2 (commencing

the provisionsngi Section 684.120 extending time when service is made

by mail.

(c) For the purpose of subdivision (b), in Article.l (commencing
with Section 684.010) and Article 2 (commencing with Section 684,110) of
Chapter i.g_ii Division 1 of Title 9:

(1) References to the “judgment debtor” shall be deemed references

to the defendant.
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{2) References to the Ejudgmeht creditor" shal] be deemed references

to the plaintiff,

(3) References to a "writ" shall be deemed references to a writ of
attachment. o

{4) References to a "notice of levy" shall be deemed references to

a4 notice.- of attachment,

(d) If  the persen #eo be served defendant has not appeared in the

action and 2 writ, notice, order, or other paper is required to be

personally served on the defendant under this title , service under
this eietle shall bé aecempliohed made in the same manner previded

Eer the sesyiee of as a summons and esmplaint by Artiele 3 {eammeneing
wieh Seaerion 4&57}9} of is served under Chapter 4 (commencing with

Section 413.10) of Title 5. " E& ehe persen £e be sesved has appeaved

&n the eetion; service shalt be pecemplished in the mannes previ&ed
by Ghepter 5 {eemmenreing with Seevien }9}9} of Fitle tir

(e) Except for service of a subpoena or other process to require

the attendance of the defendant or service of a paper to bring the

defendant into contempt, if the defendant has an attorney of record in

the action, service shall be made on the attorney rather than on the

defendant,

{f) Probf of service under this title is govermed by Article 3

— i — —— e . i S— o ———  m—

Comment. Section 482.070 is amended to Incetrporate generally the
detailed provisions in the Enforcement of Judgments Law governing the
manner of service, the persons to be served, and proof of service.  See
Sections 684.010-684.220. -

2179

Code of Civil Procedure § 482.080 (technical amendment). Turnover
order in aild of attachment

, )
SEC. 25. Section 482,080 of the Code_of Civil Procedure is amended

to read: .
582,080. - (a) If a writ of attachment 1s issued, the court may also
issue an order directing the defendant to transfer to the levying officer

either or both of the following :

{1) Possession of the property to be attached where sueh 1f the

property is scught to be attached by taking it into custcdy.

. <10 o
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(2) Possession of eay documentary evidence of title to amy property
of or any a debt owed to the defendant whieh Ihggris sought to be attached.
An order fer the tranifer of pescessien ef documentery evidenee of .
tiele fesved pursuvant to this paragraph may be enfereed by the levying
effieer served when the property or debt is levied upon'or at apy
time thereafter, o };q

(b) The order shall be personally served on rhejﬁefendant.and shall

- contaln a notice to the defendant that faillure to comply with the order

may subject the defendant to being held 4n arrest and punishment for

contempt of court.

~ Comment. Section 482,080 is amended to make clear that personal
service of the order is required. See also Sections 482.070 (manner of
service) and 684,030 (service on defendant rather than defendant 8
attorney required).

31057

Code of Civil‘Procedure § 482.100 (technical amendment).- Claim of

exemption
SEC., 26. Section 482,100 of the Code of Civil Procedure is amended

to read: . _

482.100. (a) The defendant may claim an exemption provided in
Section 487.020 for property levied upon pursuant to.a writ issued under
‘this title if the right to the exemption is the result of a change in
circumstances occurring ‘after (1) thg denial of a claim of exemption for
the property. earlier in the action or (2) tﬁé expiration of the time for
claiming the exemption earlier in the action. _

(b) A claim of exemption under this section shallifollaw the proce-—
dure provided in Seetien €99+58 Article 2 (nommencing with Sectien

. — T ———— A — A ——

._subdiv1sion (a), the defendant may claim the exemption at any time.

Referenees in Geetton 698750 teo Uthe For this purpose, references in
Article 2 {commencing with Section 703.510) of Chapter ﬂ_gﬁ_Division.g

of Title 9 to the "judgment -debtor" shall be deemed reférences to the

" defendant, and references #n Beetien £00:50 &o Lthe to the "judgment

creditor” shall be deemed references to the plaintiff,
{c) The exemption provided by subdivision (b) of Section 487.020

may be claimed at the defendant's option either pursuant to subdivision
(b) of this section or by following the procedure provided in this sub-

=11~
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division. The claim shall be made by filing with the court and serving
on the plaintiff a notice of motion. Service on the plaintiff shall be
made not less than three days prior to the date set for the hearing. |
Thérhearing shall be held not more than five days éfter the filing of
‘the notice of motion unless, for good cause shown, the court orders
otherwise, The notice of motion shall state the relief requested and
shall be accompanied by an affidavit supporting any factual issues
raised and pointé-and authorities supporting any legal issués raised,
At the hearing on the motion, the defendant has the burden of showing
that the property is exempt pursuant to subdivision (b) of Section
487.020. Upon such showing and the showing required by subdivision (a),
the court shall order the release of such property. - '

Comment, Section 482.100 is amended to subétitute a reference to

the provisions that replaced former Section 690.50 and to make other
conforming revisions. See also Section_482.6?0 {manner of servige).

2180

Code of Civil Procedure § 483,010 (technical amendment). Cases in which
attachment authorized-

SEC, 27. Section 483,010 of the Code of Civil Procedure is amended

to read: )
~ 483.010. (a) Except as otherwise provided by statute, an attach-
ment may be issued only in an action on a claim or claims for mouney,

each of which is based upom a contract, express or implied, where the

total amauntrof such claim or claims is a fixed or readily ascertainable

amount not less than five hundred dollars ($500) exclusive of costs,
interest, and attorney's fees,

{(b) An attachment may not be issued on a claim.which is secured by

any interest in real or personal property arising from agreement, statute,

or other rulé'of law (inéluding any mortgage or deed of trust of realty,
any security interest subject to Division 9 (commencing with Section
9101) of the Commercial Code, and any statutory, common law, or equita-
ble lien). However, an attachment may be issued (1) where th; claim was
originally so secured but,_without.any act of the plaintiff or the -
person td whom the sécurity was given, sugh securit§ has become value-
less or has decreased in value to less than the amount then owing on the

claim, in which event the amount for which such attachment may issue

-12-
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§ 483.010 -

shall not exceed the lesser of the amount of such decrease or the dif-
ference between the value of the security and the amount then owing on
the claim, or (2) where the claim was secured by a-nonconsensual pos-
sessory lien but such lien has been relinquished by the surrender of the
possession of the property. ' - '

(e) If the action is against en indfvidu&i; E_defendant who is a

natural person, an attachment may be issued only on a claim which arises

out of the conduct by the émdividuat defendant of a trade, business, or
profession, An attachment may not be issued on a claim against en

individuat whieh a defendant who is a natural ﬁersoﬁ 1§ the claim is

based on the sale or lease of property, a license to use property, the

_ fdrnishing of services, or the loan of monef where the property sold or

leased, or 1ieeﬁsed for use, the services furnished, or the money loaned

was used by the individuet defendant primarily for personal, famlly, ot

“household purposes. ' : i ]
{(d) An attachment may be issued pursuant to this section whether or

nct other forms of relief are demanded

Comment. Section 483.010 is amended to make technical revisions’
consistent with Section 481.170 as amended ("person” defined),

15644

Code of Civil Procedure § 483.015 (added). Amount to be secured
by attachment ‘

SEC. 28. : Sectlon 483.015 is added to the Code of Civil Procedure,

to read: ‘ _ _
483,015. {(a) Subject to subdivision (b) and to Section 483.020,
the amount to be secured by an attachment is the sum of the following:
(1) The amount of the defendant's indebtedness claimed by the
plaintiff for which an attachment may issue. '
’ (2) Any additional amount included by the court under Section
482.110.
(b) The amount described in subdivision (a) shall be reduced by the
sum of the following: '
(1) The amount of any legal offset to the plaintiff's claim.
4 (2) The amount of any indebtedness of the plaintiff that the defendant
has claimed in a cress—complaint filed in the action if the defendant’s

claim is one upon which an attachment could be issued.

-13-
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Comuent. Section 483.015 is a new provision that governs the
amount for which an attachment may issue, This section supersedes
former portions of subdivision (b) of Section 484.020 and subdivision
(b) of Section 484.320. The former provisions referred to the amount of
defendant's indebtedness cver and above all claims which would diminish
the amount of the plaintiff's recovery, Subdivision (b) of Section
" 483,015 provides a more limited rule under which, for example, the
amount to be secured by the attachment is not reduced by a teort claim

that has not been reduced to judgment. For speclal rules applicable in
unlawful detainer proceedings, .see Section 483 020,

15638

Code of Civil Procedure § 483.020 (technical amendment). Attachment
in unlawful detainer proceeding

SEC. 29. Sectlon 483.020 of the Code of Civil Procedure is-amended
to read:
483.020, (a) Subject to subdivisien subdivisions (d) and {e) , the

amount to be secured by the attachment in an unlawful detainer proceeding

is the sum of the following: .
' (1) The amount of the rent due and unpaid as of the date of Eiling
the complaint in the unlawful detainer proceeding.
(2) Any additional amount included by the court under subdivision
(e). .
(3) Any additional amount included by the court  under Section
482.110. | |
(b) In an unlawful detainer proceeding, the plaintiff's application
for a right to attach.order and a writ of attachment pﬁrsuant to this
title may include (in addition to the rent due and unpaid as of the date
-of the filing of the complaint and any additional estimated amount
"authorized by Section 482.110) an amount equal to the remt for the
period from the date the complaint is filed until the estimated date of
judgment or such earlier estimated date as possession has been or is
likely to be delivéred to the plaintiff, such amount to be computed at

the rate brovided in the lease.
(¢) The amount to be secured by the attachment in the unlawful

detainer proceeding may, in the discretion of the court, include an

"~ . additional amount equal to the amount of rent for the period from thea

-1
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date the complaint is filed until the estimated date of judgment or such
earlier estimated date as possession has been or is likely to be delivered
to the plaintiff, such amount to be computed at the rate provided in the
lease. N 7

{d)rNotwithstaﬁding subdivision (b) of Section 483.0l0, an attachment
may be issued in an unlawful detainer proceeding where thé plaintiff has
received a payment or holds a deposit to secure the payment:of rent or
ithe performance of other obligations under the lease. If the payment or
‘deposit secures only the fayment of rent, the amount of the payment or
deposit shall be subtracted in defermining the—améﬁﬁt to be secured by
the attachment. If the payment or deposit secures the payment of rent
and the‘perforﬁance of other obligations under the lease or secures only
the performance of other obligations under the lease, the.amount of the
payment or deposit shall not be subtracted in determiniﬁg the amount to
be secured Ey the attachment, o

{e) The aﬁbuﬁtrsgﬁhg secured by the attachment as otherwise determined

under this section shall be reduced by the amounts described in subdivision
(b) of Section 483.015. — = _

Comment. Section 483.020 is amended to make clear that the amount
of any legal offsets or cross-complaints specified in Section 483.015(b)
are to be subtracted from the amount claimed by the plaintiff in an
uﬂwﬁl@mhacuemmrmmsuum.

2184

Code of Civil Procedure § 484,020 (technical amendment) Execution and
contents of application :

SEC. 30. Section 484.020 of the Code of Civil Procedure is amended
to read: o _

484,020, The application shall be executed under oath and shall
" include all of the following:
{a) A statement shuwing that the attachment is sought to secure the

recovery on a claim upon which an attachment may be issued.

{(b) A statement of the amount the plisintifif seeks fe reeover
£éxrem the defendant {the emount of defendentls indebtedness over and
above ail elaims which would dimintsh the amount of the pieintiffls

reeevelry) o¥y 4£ an attachmen: i3 soupht for enly & part thereofy

sueh pareial emeurt to be secured by the attachment .

15—
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_ {c) A statement that the attachment is not sought for a purpose

other than the recovery on the ¢claim upon which the attachment is baséd.

- {d) A statemeat that the applicant has no iﬁformat{un or belief

that the claim is discharged in a proceeding under ¢he Hattennlt Bembrupiey

Aet Title 11 of the United States Code (Bankruptcy) or that the prosecution

of the action is stayed in a proceeding_under the Netionel Benlkruptey
Aet Title 11 of the United States Code (Bankruptcy) .

(&) A description of the property to be attached under the writ of
attachment and a gtatement that the plaintiff is infofmed and believes

~ that such property is subject to attachment., Where the defendant is a
rcorporation, a reference to “all corporate property which is subject to
atta;hment pursuant to subdivision (a) of Code of Civil Procedufe
Section 487.010" satisfies the requirements of this subdivision. Where
the defendant is a partnership, a reference to "all partmership property
which 18 subject to attachment pursuant to subdivision (b) of Code of
Civil Procedure Section 487.010" satisfies the requirements of this
subdivisioﬁ;_ Where the defendant is ae indivi&uai.g_pétural_person '

the description of the property shall be reasonably adedﬁate to permit:
the defendant to identify the specific property sought to be attached.

Comment, Subdivision (b) of Section 484.020 is amended to reflect

the addition of Section 483.015 which provides for the calculation of
the amount to be secured by the attachment. Subdivision (d) is amended

to provide references to the new Bankruptcy Code, The amendment of
subdivision {e) is nonsubstantive.

31055

Code of Civil Procedure § 484.050 (amended). Contents of
- notiece of application and heariq&

SEC., 31. Section 484. 050 of the Code- of Civil Procedure is amended

to read: ) -
484.050, The ﬁotiée of apﬁlication and hearing shall infofm the |
defendant of all of the following: -
(a) A hearing'wgll be peldlat a place and at a time, to be specified
in the notice, on plaintiff's application for a right to attach oxder A

and a writ of attachment. . :
(b) The order will be issued if the court finds that the plaintiff's .’

claim is probably valid and the other requirements for issuing the order

e

S
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are established. The hearing 1s not for the purpose of determining
“whether the claim is actually valid. The determination of the actual
validity of the claim will be made in subsequent proceedings in the
action and will not be affected by the decisions at the hearing on the
application for the order.

(c) The amount EE.EE secured by the attachment will be reduced by

any smount found by the court to be (1) the amount of any legal offset

to the plaintiff's claim or (2) the amount of any indebtedness of the

plaintiff claimed by 'the defendant in a cross—complaint in the action if

the defendant's claim is one upon which an attachment would be issued.

e} (d) If the right to attach order is issued, a writ of attachment’
wiil be issued to attach the property described in the plaintiff's
application unless the court determines that such property is exempt
...from.attachment or_ that its_value clgarly exneeds _the amqgnt necessary
to satisfyrthe amount to be secured by the attachment. However, addition-
al writs of attachment may be issued to attach other nonexempt property
of the defendant on the basis of the right to attach order. -

€4} (e) If the defendant desires to oppose the issuance of the

order, he the defendant shall file with the court and serve on the

plaintiff a notice of opposition and supporting affidavit as required by
Séction‘484.060 not later than five days prior to the dafe set for
hearing |

e} (f) If the defendant claims that the personal property described
in the application, or a portion thereof is exempt from attachment,

ke the defendant shall include such claim in the notice of opposition

filed and served pursuant to Section 484,060 or file and serve a separate

claim of exemption with respect to the property as provided in Section

484,070. If he the defendant does not do so, the claim of exemption
will be barred in the absence of a showing of a change in circumetances
occurring after the expiration of the time for claiming exemptioms.

€€} (g) The defendant may obtain a determination.at the hearing

whether real or personal property not described in the application or

real property déscribed in the application is .exempt from attachment by
including such claim in tﬁe notice of opposition filed and served '

pursuant to Section 484,060 or by filing and serving_g_separate claim of

exemption with respect to the property as provided in Section 484.07C ,

-17-
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but the failure to so claim that such property met se deseribed is

exempt from attachment will not preclude him the defendant from making a

claim of exemption with respect to such property at a later time.
£23 {h!'Either the defendant or his the defendant's.attorney or -
both of them may be present at the hearing, ' |

k¥ (1) The notice shall contain the following statement: "You may
seek the advice of an attorney as to any matter connected with the
 plaintiff'’s application. Such attorney should be consulted promptly so

that ke the attorney may assist you before the time set for hearing."

Comment. Section 484.050 1s amended to add a new:subdivision (c)
to conform to subdivision (b) of Section 483.015. Subdivisions (f) and
(g) are revised to conform to amended Section 484,070. The other changes
are nonsubstantive. :

: . . 2188
Code of Civil Procedure § 484.070 (amended), Claim of exe@ﬁtibﬁ"ﬂ',

SEC. 32. Section 484.070 of the Code of Civil Procedure is amended
to read: |

' 484,070, (a) If the defendant claims that the personmal property
described in the plaintiff's application, or a portion of such'prOPérty,
is exempt from attachment, the defendant shall claim such exemption as

provided ia this section, If the dgfendant fails to make such claim or

makes such claim but fails to prove that the persona property is eiempt

»be the defendant may not later claim such exemption except ag provided
in Section 482.100, . ' ' ‘

(b) If the defendant desires to claim at the hearing that real or
personal property naot described in the plaintiff's application or feal

property described in the plaintiff's application is exempt from attach—
ment, in whole er in part, the defeﬂdant shall claim such exemption as
provided in this section, Fallure to make such claim does not preclude
the defendant from later claiming the exemption. If the claim is made
as provided in this section but thé'defendant fails‘tb prove that the

‘property is exempt from attachment, ke the defendant may not later claim

that the property, or a portion thereof 1s exempt except as provided in
Section ﬁSZ 100, -

{c}. The claim of exemption shall:

(1) Describe the property claimed to be exempt. -

L oot - ,_1&._.._ .
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§ 484.070

(2) Specify the statute section supporting the claim,

(d) The claim of exemption shall be accompanied by an afjidavit
auppotting any factual issues raised by the claim and points and au-
thorities supporting any legal issues raised.

{e) The claim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff
not less than five days before the date set for the hearing.

(f) If the plaintiff desires to oppose the claim of exemption, he
the plaintiff shall file and serve on the defendant, not less than two

days before the date set for the hearing, a notice of opposition to the
. ¢laim of exemption, accompanied by an effinawit snpporting any factual
isgsues railsed and'points and authorities suppotting.any legal issues
raised, If the plaintiff does not file\andmsetﬁe a notice of opposition
‘a8 provided in this subdivision, no writ of attachment shall be issued
as to the property claimed to be exempt. If all of the property described
in the plaintiff's application is claimed to be;exempt and the plaintiff
does not file and serve a notice of opposition as provided in this
‘subdivision, no hearing shall be held and no right to attach order or
writ of attachment shall be issued and any'temporary protective order
" 1ssued pnrsuant to Chapter 6 (commencing with Section 486.010) immediately
expires. . ¢ '

(g) I1f the plaintiff files and serves a motice of opposition to the
claim as provided in this section, the defendant has the burden of '
--proving—that the- ptoperty is exempt from attachment. .

Comment. Subdivision {a) of Section 484.070 18 amended to make

. clear that the defendant is not required to claim an exemption for real

property -(Section 487.020) at the hearing on issuance of the right to
attach ordetr and writ of attachment., Consequently, if the defendant's
real property dwelling is sought to be attached, a failure to claim an
exemption (see subdivision (e) of Section 487. 020) for 1t does not
constitute a waiver of the exemption. However, subdivision (b) permits
the defendant to claim an exemption in real property at the hearing on
issuance of the right to attach order {f the defendant so desires. If

the plaintiff who has attached a dwelling recovers judgment in the

action and levies on the dwelling under a writ of emecution, the exemption
may then be determined as provided in Sections 704.710-704.840 (Enforcement
of Judgments Law).' The other changes in Section 484,070 are ‘technical.
See Secticon 482.070 (manner of service).

R

. 1o



§ 484,090

31053
i Code of Civil Procedure § 484, 090 (amended). Hearing; order and ' :)
flndlngs S - .
SEC."33. Section 484.090 of the Code-of Civil Procedure 1is amended
to read: ' ' .

484.090. (a) At the hearing, the court shall consider the showing
made by the parties appearing and ghall issue a right to attach order,
which shall state the amount to be secured by the ettachment, if 4t
finds all of the followiug.

(1) The claim upon which the attachment is bssed is one. upon which
an attachment may be 1ssued. . ' : ' '
{2) The plaintiff has established the probable validity of ‘the -

. claim upon which the attachment is based.

| (3) The attachment isnot" sought for a purpose other thsﬁ“the
. recovery on the claim upon which the attachment is bssed. '

- £4) The amount of a ___z_ __eg_e_l_ offset that the defendant has shown to
the plaintiff's claim ' ' o

_ (5) The amount of any indebtedness of the Elaintiff that the _
defendant has claimed in a oross-comglaint 1if the defendant has established
the probable validity of the claim and the defendant’ 8 claim is one upon -

\-\.

-which an attachment could be issued,

(b) If, in addition to the findings required by subdivision (a),
the court finds that the: defendsnt has failed to prove that all the
proPerty sought to be attached 1is exempt from attachment, it shallmorderm

- a writ of attachment to be issued upon the filing of an undertaking as
provided by Sections 489,210 and 489, 220.

(e) If the court determines that property ‘of the defendent is
exempt from attachment, in whole or in part, the right to attach order
shell,describe such property ‘and prohibit attachment of such property.

{d) The court 8 determinations ghall be made upon the basis ‘of the
pleadings and other papers in the record ,but, upon good cause- shown,
the court may receive and consider at the hearing additional evidence,
,oral or documentary, and additional points and authorities, or it may
continue the hearing for.the_production of such additional evidence or

points and authorities. _ ‘
| . A \"l
: Comment , Paragraphs 4y and (5) are added to subdivision (a) of .
Section 484,090 to reflect subdivision (b) of Section 483,015, The. '
‘ defendant may object to the amount sought to be secured by the attachnent




§ 484.100

in a notice of opposition under Section 484,060 on the ground that a
legal offset exists or on the ground that the deféndant has a claim in a
crogs-complaint against the plaintiff upon which an attachment could be
issued. If a cross-complaint is filed after the right to attach order
is issued, the defendant may apply pursuant to Sections 484, 610-484 640
to have the amount secured by the attachment reduced,

i

; : , © 31051

Code of Civil Procedure § 484,100 (amended) .Effec't of determinations

} SEC. 34. Section 484,100 of the Code of Civil Procedure is amended
?o read: ' .
484,100. The court's determinations under this chapter shall have
no effect on tﬁe determiﬁation of any issues in the action other than

1ssues relevant to proceedings under this chapter nor shall théy affect

_ the rights of the plaintiff or defendant in any other action arising out

of the same claim of the plaintiff or defendant . The court's determi-

nations under this chapter shall not be given in evidence nor referred

to at the trial of anf such action.

Comment. Section 484.100 is amended to reflect that.the defendant
may seek to reduce the amount to be secured by the attachment on the

- ground that the defendant has a claim in a cross-complaint against the
- plaintiff upon which an attachment would be issued in an action brought

by the defendant. See Sections 484.090 and 484.610-484.640.

30966

Code of Civil Procedure § 484.110 (amended) Effect of failure to
oppose or rebut evidence : .

SEC. 35. Section 484.110 of the Code of Civil Procedure is amended
to read:
484,110, (a) Neither the failure of the defendant to oppose the

~ issuance of a right to attach order under this chapter nor the defendant's

failure to rebut any evidence prodﬁced by the plaintiff In connection
with proceedings under this chaﬁter shall constitute a waiver of any
defense to the plaintiff's claim in the action or any other action or
have any effect on the right of the defendantrto produce or exclude
evidence at the trial of any such action.

(b) Neither the failure of the plaintiff to oppose the issuénceIEE

an order reducing the amount to be secured by the attachment under this

21~




§ 484.320

chapter nor the plaintiff's failure to rebut any evidence pruduced by ' ‘\
A
-

the defendant in conrection with proceedings under this chapter shall

constitute a waiver of any defense to defendant's claim in the action or

any other action or have any effect on the right of the plaintiff to

produce or exclude evidence at the trial of any such action.

_ Comsent . Section 484.110 1s amended to recognize that the defendant
may seek to reduce the amount to be secured by the ettachment on the
ground that defendant has a claim in a cross-complaint against the
defendant upon which an-attachment would be issued im an action brought

by the defendant. - See Sections 484,090 and 484.610-484.640,

A

2181

Code of Civil Procedure § 484 320 (teehuical amenﬂment) 'Couteutsjof
applicaticn : :

SEC.136.' SectionHAB&.SZO of the_Code of Civil Proceﬂureris amended.
to read: . - Lo ., |
- 484.320. The application shall be executed under oath and shall
include all of the following: . o

(a) A statement that the plaintiff has been issued a righf to _
attach order unﬂer Artiele 1 (commeneiné.with-Sectiou 484, 010) or that
the court has found pursuant to Section 485. 240 that the plaintiff 15
entitled to a right to attach order., : '

{(b) A statemeut of the amount the pieintiff seeks wo recovesr
from the defendant {the Emount of defendemtls indebtedness over and -~ - -~
above .atl etaims whieh would diminioh ehe amount of the piaintifile
recevery) ory !f an attachment ts seught for only & pare the!eefg
‘auehr partial amount to be secured by the attachment . -

(c) A descriptiou of the property to be attached under the writ of

qattaehmeut and a statemenx that the plaintiff is informed and believes
~that such property is subject to attachment. The deseription shall
satisfy the requirements of Section 484.020,

(d} A statement that the applicant has 00 1nformation or bellef
that the claim is discharged in a proceediug under tke Natienal Benkeuptey
Ase Title 11 of ‘the United States Code {Bankruptcy) or that the pro-

secution of the action is stayed in a proceeding under ¢he Hetionel
' Barkruptey Aee Title 11 of the United States Code {Bankruptcy) .

S

Comment. - Subdivision (b). of Section 484. 320 is amended to reflect
the addition. of - ‘Section 483.015 which provides for the calculation of S
_ the amount to be:secured by the attachment, - Subdivisiou (d} is amended .
tn provide references ta the new Bankruptey COde

g




§ 484,340
30963

Code of Civil Procedure § 484,340 {amended). Notice to defendant
SEC. 37. Section 484.340 of the Code of Civil Procedure is amended

to read:

484,340, The notice of application and hearing shall inform the
defendant of all of the following:

{(a) The plaintiff has applied for a writ of attachment to attach
the property described in the application.

(b) A hearing will be held at a place and at a time, to be specified
in the notice, to determine whether the plaintiff is entitled to the
writ,

{c} A writ of attachment will be issued to attach the property
described in the plaintiff's application unless the court determines
that such property is exempt from attachment or that its value clearly
exceeds the amount necessary to satisfy the amount to be secured by the
attachment. '

{d} If the defendant claims that the property described in the
application, or a portion thereof, is exempt from attachment, he

shatt the defendant may file with the court and serve on the plaintiff a

claim of exemption with respect to the property as provided in Section
484.350 not later than five days prior to the date set for hearing. If

he does met de ae;rthe elaim of exemption will be barsed the defendant

fails to make such claim with respect to personal property, the defendant

may not later claim the exemption in the absence of a showing of a

change in circumstances occurring after the expiration of the time for
claiming exemptions.

{e)} Either the defendant or kie the defendant's attorney or both of

them may be present at the hearing.

(f) The notice shall contain the following statement: '"You may
seek the advice of an attorney as to any matter connected with the
plaintiff's application. Such attorney should be consulted promptly so

that he the attorney may assist you before the time set for hearing.”

Comment. Subdivision (d)} of Section 484,340 1s amended to conform
to amended Section 484.350. See the Comment to Section 484.350,

-3



§ 484.350
4047370

Code of Civil Procedure § 484.350 (amended). Claim of exemption
SEC. 3B, Section 484.350 of the Code of Civil Procedure is amended

to read:

484.350. (a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, 1s exempt
from attachment, the defendant sheii_ggz claim such exemption as provided
in this section. If the défendant fails to make such eclaim with respect

o personal property, or makes such claim with respect to real or personal

property but fails to prove that the property is exempt, he the defendant

may not later claim such exemption except as pro?ided in Section 482.100.

(b) The claim of exemption shall: . '

(1) Describe the property claimed to be exempt. = .. .

{2} Specify the sta;u;g section supporting the claim.

{c) The ciaim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and author-
ities supporting any legal issues raised. )

(d) The claim of exemption, together with any éupporting affidavit
and points and authoritieé, shall be filed and served on the plaintiff
not less than five days before the date set for the hearing.

Comment. Subdivision (a) of Section 484.350 is amended to make

clear that the defendant does not walve an exemption for real property
by failure to claim it at the hearing on issuance of the writ., See the

Comment to Section 484,070, See also Section 482.070 (manner of service)}.

3031
Code of Civil Procedure § 484.530 (amended). Claim of exemption
SEC. 39. Section 484.530 of the Code of Civil Procedure is amended
to read: '
484,530, (a) The defendant may claim an exemption as to real or

personal property levied upon pursuant to a writ issued under this
article by following the procedure set forth in Feetterm £989+58 Article 2
‘(commencing with Section 703.510) of Chapter 4 of Division 2 of Title 9,

except that the defendant shall claim the exemption as to personal
property bot later than 30 days after the levying officer serves the
defendant’ with the notice of attachment describing such property. For

this purﬁose, references in Geekieon £98:r50 teo “the Article 2 (commencing
with Section 703,.510) of Chapter 4 of Division 2 of Title 2 to the

~24—



§ 484.610

"{udgment debtor" shall be deemed refereunces to the defendant, and
references in Geetien 656:50 te Uthe to the "judgment creditor" shall be

deemed references to the plaintiff.

(b) The defendant may claim the exemption provided by éubdivision
(b) of Section 487.020 within the time provided by subdivision (a) of
this section either (1) by following the procedure set forth in Seetieon
69850 Article 2 (commencing with Section 703.510) of Chapter 4 of

— —— i ——  —

subdivision (c} of Section 482.100 except that the requirement of show-
'ing changed circumstances under subdivision (a) of Section 482,100 does
not apply.

(c} Notwithstanding subdivisions (a) and (b}, a claim of exemption
shall be denied if such claim has been denied earlier in the action and
there is no change In circumstances affecting such c¢claim.

Comment. Subdivision (a) of Section 484.530 is amended to make
clear that the defendant does not waive an exemption for real property

by failure to claim it within the time prescribed. See Section 487.020(e).
The other changes in Section 484.530 are technical.

2787

Code of Ciwvil Procedure §§ 484.610-48&.640 {added). Modification of
right to attach order to reduce amount to be secured by the
attachment

SEC. 40. Article 4 (commencing with Secticn 484.610) is added to
Chapter 4 of Title 6.5 of Part 2 of the Code of Civil Procedure, to
read:

Article 4. Modification of Right to Attach
Order to Reduce Amount to be Secured
by Attachment

2791
§ 484.610. Application for order
484.610. (a) The defendant may apply, by filing an application

with the court in which the action is brought, for an order modifying
the right to attach order to reduce the amount secured by the attachment
if all of the following requirements are satisfied:

(1) The plaintiff has been issued a right to attach order under
this chapter.

—25-




§ 484{620

(2) The defendant has filed a cross—-complaint in the action after
the notice of hearing on the application for the right to attach order -
was served on the defendant.

{3) The defendant claims in the cross-camplaint that the plaintiff
is indebted to the defendant and the defendant's claim is one upon which

an attachment could be issued.

(b) The application shall be supported by an affidavit showing that '

the defendant on the facts presented would be entitled to & judgment on

the claim made in the cross-complaint.

Comment., Section 484.610 permits the defendant to apply for an

order reducing the amount secured by an attachment where the defendant

» files a cross—complaint after the notice of hearing on the application
for the right to attach order i1s served on the defendant. The section
recognizes that the amount to be secured by the attachment is required
to be reduced by the amount of any indebtedness of the plaintiff claimed
by the defendant in & cross-complaint in the action in which the right
to attach order was obtained if the defendant's claim is one on which an
attachment could be issued. See Section 483.015(b). If the cross-
complaint 1s filed before the defendant 1s served with notice of hearing
on the application for the right to attach order, the defendant may
object to the amount scught to be secured by the attachment in a notice
of opposition under Section 484,060, See also Section 484.090{a)(5).

_ . 2793
§ 484.620, Service on plaintiff
484.620. At least 20 days prior to the hearing on the application,
the plaintiff shall be served with all of the following:

{a) A notice of hearing on the application.
(b) A copy'of the application and of any affidavit in support of the
application.

Comment. Section 484.620 is drawn from ‘Section 484.040.

2799

§ 484.630. Continuance 7
484,630, (a) At the time set for the hearing, the defendant shall
be ready to proceed. If the defendant is not ready, the court may

either deny the application or, for good cause shown, grant the defendant

a continuance for a reasonable period.

~26=
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§ 484.640
(b) The court may, in its discretion and for good cause shown,
grant the plaintiff a continuance for a reascnable period to enable the

plaintiff to oppose the application,

-Comment. Section 484.630 is drawn from Section 484.080.

100/921
§ 484.640, Hearing; findinpgs and orders
484,640, (a) At the hearing, the court shall consider the showing

made by the parties appearing and shall modify the right to attach order .
to reduce the amount secured by the attachment by the amount claimed in
the cross-complaint if the court finds all of the following:

{1} The defendant has filed a cross-complaint in the action after
the notice of hearing on the application for the right to attach order
was served on the defendant, )

{2) The defendant's claim against the plaintiff in the cross-
complaint is one uﬁon which an attachment could be issued.

(3) The defendant has established the probable validity of the
claim stated in the cross-complaint;

(b) The court's determinations shall be made upon the basis of the
pleadings and other papers in the record; but, upon good cause shown,
the court may receive and consider at the hearing additional evidence,
oral or documentary, and additional points and authorities, or it may
continue the hearing for the production of such additional evidence or

points and authorities,

Comment. Section 484.640 is drawn from Section 484.090{a},(d).

101/189/KZ
Code of Civlil Procedure § 485.520 (amended). Contents of application
SEC. 41. Section 485,520 of the Code of Civil Procedure is amended

to Tead:

485.520. The application shall be executed under ocath and shall
include all of the following: '

{a) A statement that the plaintiff has been issued a right to
attach order and writ of attachment pursuant to Article 2 {(commencing

with Section 485.210) in the action.

-27=~
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-~ {b) A statement of the amount the ﬁi&intifi seeien ea recover
£from the defandant {amount of defendantlsrinéebfedness ever ané abave
eii einime which would diminish the mmount of the piaimeiffle recovery}
ers ££ an attachment is seusht Eor enty o pare'thereefr eaeﬁ‘partie}'
ameuvnme to be secured by the értachment under the right to attach order .

M
S

(c) A deéeription of the property to be attached under the writ of
attachment and a statement that the plaintiff is informed and believes
that such property is.nnt exempt from attacﬁmept. 'The'deseription ghall
satisfy the requirements of Section 484.020. o ‘
(d) A statement showing that the requirement of Section 485.010 has
been satisfied. _ . _ o _ : _ :
" Comment. Section 4B85.520 is smended to reflect the addition of

Section 483.015 which provides for the calculation” of- the amoimtto be
secured by the,attachmen;

. - . 3033

" Code of Civil Procedure § 485.610 (amended). Claim of exemption .
SEC. 42. Section 485;610_of the Code of Civil Procedure is amended _ |
" to read: | I B N ‘

'ﬁ85 610 {(a) The defendant may claim an.exemptidn as to reai or

personal property Jlevied upon pursaant to a writ of attachment 1ssued

_under this chapter by following the procedure set forth in Seetiom A
- 696+50 Artic"le 2 (commencing with Section 703,510) of Chapter &fuf.m Faem e
Division 2 of Title 9, except that the defendant shall claim the exemption
lgg_zg_peraonal propergz_ﬁot later than 30 daye_aftet-the leﬁjing officer

serves the defendant with the notice of attachment describing such’
property.. For this pﬁrpose, references in Seetion 698+58 Article 2
(commencing with Section 703.510) of Chapter 4 of Division 2 of Title 9
to the Zdebtert "judgment debtor" shall be deemed references to the
defendant, and references in Seetion $98+50 to the Uereditor® "judgment
creditor“ shall be deemed references to the plaintiff.-
{b) The defendant may claim the exemption provided by subdivision
(b) of Section 487.020 within the time provided by snbdivision {(a) of _ ,
this secrion either (1) by following the.procedure set forth in Geetion w“?

o §Br50 Article 2 (cammenciqg,with Section ?03 51Q170f Chapter'é of

_ ivisionwz of Title 9 or (2) by folluwing the procedure set forth in

3
1




§ 486.020

subdivision (c)} of Section 482.100 except that the requirement of
showing changed circumstances under subdivision (a) of Section 482.100
does not apply.

Comment. Subdivision (a) of Section 485.610 is amended to make

clear that the defendant does not waive an exemption for real property
by failure to claim it within the time prescribed. The other changes in
Section 484,530 are technical. -

043/191

Code of Civil Procedure 486,020 (amended)., Issuance of order 1if
required findings are made

SEC. 42.5. Section 486.020 of the Code of Civil Procedure is

amended to read:
486,020, The court shall examine the application, supporting
affidavit, and other papers on record and shall issue a temporary prdtec~

tive order, which shall state the amount socught to be secured by the

attachment under the application for the right to attach order, upon the
filing of an undertaking as provided by Sections 489.210 and 489,220, if
it finds all of the following:

{(a) The claim upon which the application for attachment is based is

one upon which an attachment may be issued.

(b) The plaintiff has established the probable validity of the
claim upon which the application for the attachment is based.

(¢) The order is not sought for a purpose other than the recovery
upon the claim upon which the application for the attachment is baséd.

(d) The plaintiff will suffer great or irreparable injury {(within
the meaning of Section 485.010) if the temporary protective order is not
issued.

Comment. Section 486.020 is amended to add the requirement that
the tempcrary protective order state the amount sought to be secured by
the attachment under the application for the right to attach order.

This addition implements subdivision (c¢){l) of Section 486.060 and
subdivision (b) of Section 489.320,

29—
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§ 486.060
101/190

Code of Civil Procedure § 486.060 (amended). Authdrity of defendant
to issue checks '

SEC. 43. Section 486.060 of the Code of Civil Proceduré is amended
to read: ' ‘

486.060, - (a) Notwithstanding any terms of the temporary protective

order, the defendant may issue any number of checks against any of
his bank the defendant's éccountsjiglg_financial institution in this

state to the extent permitted by this section. :

(b} The defendant may issue any number of checks in ény amount for .
the following purpeses: ' | '

(1) Payment of any payroll expense {including fringé benefits and
taxes and premiums for workers' compensation and unemployment insurance)
falling due in the ordingf}_coﬁrse of business prior to the levy of a
writ of attachment. | ‘

{2) Payment for good3'thereafter delivered to the defendant C.0.D.

for use in his the defendant’s trade, business, or profession.

(3) Payment of taxes if ‘payment is necessary to avoid penalties

which will accrue if there is any further delay in payment.

-(4) Payment of reasonable legal fees and reasomable costs and
expenses required for the representation'of the defendant in the action.

(¢) In addition to the checks permitted to be issued by subdivision
(b}, the defendant may tssue any number of checks for any purpose so
long as the total amount of such checks does not exceed the greatet of -
the following:

(1) The amount by which the total amount on deposit exceeds the sum
of the amount ef the plaineiffile elaim sought to be secured l_:z_the'i

attachment and the amounts.perﬁitted to be paid pursuant te subdivisiom

(b). _
{2) One thousand dollars ($1,000).

Comment., Subdivision (a) of Section 486.060 1s amended to recognize-

that checks may be issued against accounts in financial institutions

(defined in Section 481.113) other than banks. The amendment to subdivi-

sion (e)(1) is clarifying. See Section 486.020(e)-

-~

~30-



§ 486,080
404/161

Code of Civil Procedure § 486.080 (amended). Service on defendant

SEC. 44. Section 486.080 of the Code of Civil Prccedure:is amended

to read:

486.080. The temporary protective order shall be personally served
on the defendant together with the documents referred to in Section
484,040,

Comment. Section 486,060 is amended to make clear that personal
service on the defendant is required, 3ince the temporary protective
order binds only the defendant (Section 486.070), it is enforced by
contempt proceedings and hence must be served on the defendant rather
than the defendant's attorney. See Sections 482.070 and 684.030.

S 34723

Code of Civil Procedure § 486.110 (amended). Lien of temporary
protectice order

SEC. 45, Section 486.110 of the Code of Civil Procedure is amended

to read:

486.110. (a) The service upon the defendant of a temporary pro-
tective order pursuant to Section 486.080 creates a lien upon any
property, or the proceeds thereof, which is described in the order, is
owned by the defendant at the time of such service, and is subject to
the levy of & writ of attachment pursuant to this title. The lien +=
neot yalid g9 epainst & bone £ide purehaser er eaeumbraneeé fop preaent-
value or a trensferee im the erdimery eouxse of business continues on

property subject to the lien, notwithstanding the transfer or encumbrance

- of the property subject to the lien, unless the person receiving the

" - property is a person listed in Section 697.740 .

(b) The lien terminates upon the date of expiratiom of,the'temgoragz
protective order except with respect to property levied upon whieh
under a writ of attachment issued upon application of the plaintiff
has been levied during that periedr The levy of a writ of attachment
perfects the lien ereated by the serviee o€ the temporary preotective
erde» while the temporary protective order is in effect .

Comment. Subdivision (a) of Sectlon 486,110 is amended for consistency
with the Enforcement of Judgments Law. See also Section 488,500 {attachment
lien). The provision formerly contained in subdivision (b) governing

the interplay between the lien of the temporary protective order and the
attachment lien is superseded by Section 488.500(e}.
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404/376

Code of Civil Procedure § 487.010 (amended) Property subject

to attachment _ .
SEC. 46. Sectlon 487,010 of the Code of Civil Procedure is amended.
to read:- 7. . ' .
487.010, - The following property of the defendant is subject to
attachment:

(a) Where the defeudant is a corporation, all corporate property
for which a method of levy 1is pro#ided by Article 2 {commencing with -
Section 488-3+63 488.300) of Chapter B. 7

(b) Where the defendant is a partnership or other unincorporated
assoclation, all partnership or assoclation property for which a method
of levy is provided by Article 2 {commencing with Section 48813&9}

488.300) of Chapter 8.

{c) Where the defendant is en éndivideat a natural person, all of
the following property.

{1} Interests in real property except leasehold estates with un~
expired terms of less than one year, .

(2) Accounts receivable, chattel paper, and choves in aetion
general intangibles arising out of the conduct _I the defendant of a

trade, business, or profession, except any such individual claim with.a

principal balance of less than one hundred fifty dollars (5150).
(3) Equipment. |
{4) Farm products.
. (5) Inventory. | 7
(6) Judgments Final_mbney judgments arising out of the conduet by

the defendant of a trade, business, or profesaioﬁ.

(7) Money on the premises where a trade, buainess, or profession is
conducted by the defendant and, except for the first one thousand 2
dollars ($1,000), money located elsewhere than on such premises and
deposit accounts, but, if the defendantrhas more than one deposit account
or has at least one deposit account and money located elsewhere than on
the premises where a trade, business, or profession is conducted by the
defendant, the court, upon application of the plaintiff, may order that
the writ of attachment be levied so than an aggregate amount of one
thousand dollars ($1,000) in the form of such money and in such accounts

remalns free of levy.

J
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§ 487.020

(8) Negotiable documents of title .

(9) Negotieble instruments Instruments .

(10) Securities.

(11) Minerals or the like (including oil and gas) to be extracted.

(d) In the case of a defendant described in subdivision (c), community

property of a type described in subdivision (c) is subject to attachment

as provided in Title 8 (commencing with Section 5100) of Part 5 of

Division 4 of the Civil Code., Unless the provision or context otherwise

requires, ii_commﬁnity property that is subject to attachment is sought

to be attached:

(1) Any provision of this title that applies to the property of the

defendant or to obligations owed to the defendant also applies to the

community property interest of the spouse of the defendant and to obliga-

tions. owed to either spouse that are community property.

(2) Any provision of this title that applies to property the

in
to

possession or under the control of the defendant also applies com~

munity property in the possession or under the control of the spouse of

the defendant.

Comment. Subdivisions {(a) and (b} of Section 487.010 are amended
to correct cross-references. Subdivision (¢} 1is amended to conform to
Sections 481.090 ("document of title" defined), 481.115 ("general
intangibles" defined), 481.117 ("instrument" defined), 481.170 ("person"
defined), 488,325 (levy on minerals and the like to be extracted), and
488.480 (levy on final money judgment). '

Subdivision {d) is new and is analogous to Section €95.020 in the

Enforcement of Judgments Law. .
2182
Code of Civil Procedure . § 487.020 (amended)}. Property exempt from
attachment .
SEC. 47. Section 487.020 of the Code of Civil Procedure is amended
to read: | |

487.020. The following property is exempt from attachment:

(a) All property exempt from exeeutiem enforcement of a money

judggent .

(b).?foperty which 1s necessary for the support of am individual

a defendant who is a natural person or the defeadent's family of such

defendant supported in whole or im part by the defendant.

r . "33“
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'§ 487.030

. (c) Akt compemsation paid or payable to p defendant employee -
by ar empieyer for persenni serviees performed by such empiloyee whethes ‘#j
derominated as wages; salary; eommissieny benus; er etherwiser "Earnings"
as defined by Section 706,011,
(d) All property not subject to attachment pursuant to Sectiom
487.010..
'_ (e) The defendant's principal dwelling, as defined by subdivision
(a) of Section 704,710, without regard to value, if both of the following

requirements are met:

(1) The defendant's principal dwelling consists of real property.

(2} The property claimed Eg'exempt under this subdivision was the
defendant 's principal dwelling at the time the attachment lien attached

to the property or at the time a copy of an application describiﬁg the

property as property to be attached under a writ of attachment was
served on the defendant, whichever is the eariier time.

Comment. Subdivision (a) of Section 487.020 is amended for consis-
tency with the Enforcement of Judgments Law. See, e.g., Section 703.010.
The amendment of subdivision (b) is not substantive. Subdivision (c¢) is
amended to incorporate the definition of earnings provided in the Wage
Garnisiment Law; this amendment makes no substantive change.

Subdivision (e) 1s a new provision that provides an exemption for
the defendant's principal dwelling. This exemption is not subject to
any value limitatfon such as that provided after judgment by Section
704.730.

_ 404/163
Code of Civil Procedure § 487.030 (added). Claim of exemption for real

property .
SEC. 4B. Section 487.030 is added to the Code of Clvil Procedure,

"~ to read:
-487.030. " (a) At any time prior to the entry of judgment in the

action, the defendant may claim the exemption provided by subdivision !
(e) of Section 487.020 for property levied upon pursuant to a writ
issued under this title by following the procedure set forth in Article
2 {commencing with Section 703.510) of Chapter &4 of Division 2 of Title
9. A claim of exemption under this subdivision shall be denied if such
claim has been denled earlier in the action.



§ 488,010

(b) At any time prior to the entry of judgment in the action, the
defendant may claim the exemption provided by subdivision (b) of Sectien
487.020 with respect to real property either (1) by following the procedure
set forth in Article 2 (commencing with Section 703.510) of Chapter 4 of
Pivision 2 of Title 9 or (2) by following the prdcedure set forth in
subdivision (¢) of Section 482,100 except that the requirement of showing
changed circumstances under subdivision (a) of Section 482.100 does not
.apply. A claim of exemption under this subdifision shall be denied if
such claim has beenvdenied earlier in the action and there is no change
in circumstances affecting such claim.- '

{c} For the purposes of this section, references in Article 2
{commencing with Section 703.510) of Chapter 4 of Division 2 of Title 9
to the "judgment debtor" shall be deemed references to the defendant,
and references to the "judgmentrcreditor" shall be deemed references to
the plaintiff.

(d) Nothing in this section 1limits the right to claim after the
entry of judgment a homestead exemption for real property under Article
4 {commencing with Section 704.710) of Chapter 4 of Division 2 of Title
9 unless prior to entry of judgment the defendant has claimed the exemp-
tion provided by subdivision (e) of Sectiom 487,020 and the claim has
been denied.

Comment. Section 487.030 provides a procedure for claiming an
exemption for real property under this title. This procedure supplements
the other provislons of this title that permit, but do not require, the

defendant to claim an exemption for real property. See Sections 484.070,
484,350, 484.530, 485.610.

404/955

Code of Ciwvil Procedure §§ 488.010-488.570 (repealed). Levy
' procedures; lien of attachment; manapement and disposition of
attached property

SEC. 49. Chapter & (commencing with Section 488.010) of Title 6.5

of Part 2 of the Code of Civil Procedure is repealed.

Comment. Former Chapter 8 (commencing with Section 483.010) is
superseded by new Chapter 8 (commencing with Section 488.010). The
disposition of the various provisions of former Chapter 8 is indicated
in the table below.

[Set out table]
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§ 488,010
2192
Code of Civil Procedure §§ 488.010-488.740 (added). Levy procedures; ﬂxﬁ
lien of attachment; management and disposition of attached property -
SEC. 50, Chapter 8 (commencing with Section 488.010) is added to .

Title 6.5 of Part 2 of the Code of Civil Proceduré, to read:

CHAPTER 8. LEVY PROCEDURES; LIEN OF ATTACHMENT;
MANAGEMENT AND DISPOSITION OF ATTACHED PROPERTY

Article 1. General Provisions

§ 488.010. Contents of writ of attachment
488.010., The writ of attachment shall include the following
information:

- (a} The date of issuance of the writ, _ _

(b) The title of the court that issued the writ and the cause and
number of the action. _ X

{c) The name and address of the plaintiff and the name and last
known address of the defendant. ' '

{d) The amount to be secured by the attachment.

(e) A description of the proPérty to be levied upon to satisfy the
attachment. ' '

Comment, Section 488.010 supersedes fommer Section 488.010 and
conforms more closely to Section 699.520 (contents of writ of executionm).
The notice of attachment contains a description of the specific property
which is sought to be attached. ~See Sectibn 488.060. The provisions of
former Section 488,010 which required the writ of attachment to identify
persons (other than the defendant) in whose name real property, growing
crops, or timber sought tc be attached stands on the records of the
county is not continued. The procedure for levy on such property requires
this information to be in the notice of attachment. See Sections 488.315
and 488.325 (incorporating levy procedure of Enforcement of Judgments
Law), ' ‘

043/180
§ 488.020. Delivery and execution of writ
488.020. (a) A writ of attachment shall be directed to a levying

officer in the county in which property of the defendant described in
the writ may be located., '
(b) Upon the receipt of written instructions from the plaintiff’s

attorney of record or, if the plaintiff has no attorney of record, from

-36~



§ 488.030

the plaintiff, the levying officer to whom the writ is directed and
delivered shall levy the writ without delay in the manner prévided in
this chapter on the property described in the writ or so mucg therecf as
is clearly sufficient tc satisfy the amount to be secured by the attach-
ment. The levying officer is not liable for a determination made in
good faith under this subdivision.

{c) Where a copy of the summons and complaint has not previously
been served on the defendant, the instructions to the levying officer
shall instruct thé levying officer to make such service at the same time
the levying officer serves the defendant with a copy of the writ of
attachment.

Comment. Section 488.020 continues the substance of former Section
488.030.

- em

406/236
§ 488.030., Instructions to levying officer

488.030. (a) The plaintiff shall give the levying officer instruec-
tions in writing, The instructions shall be signed by the plaintiff's
attorney of record or, if the plaintiff does not have an attorney of
record, by the plaintiff. The instructions shall contain the informa-
tion needed or requested by the levying officer to comply with the
provisions of this title, including but not limited to:

(1) An adequate description of any property to be levied upon.

- {2) A statement whether the property is a dwelling.

{3) If the property is a dwelling, whether it is real or personal
. property.

(b) Subject to subdivision (c), the levying officer shall act in
accordance with the written instructions to the extent the actioﬁs are
taken in coﬁformance with the provisions of this title,

{c} Except to the extent thé levyling officer has actual knowledge
that the information is incorrect, the levying office may rely on any
information contained in the written instructions.

Comment. Section 488.030 supersedes a portion of the instruction
provision formerly included in Sectiom 488.010(a) and is drawn from
Section 687.010 {(Enforcement of Judzments Law),., See also Section 483.040
{(instructions to include name and address of persons to be served) and

Section 488,020 (instructions concerning service of copy of summons and
complaint).



§ 488,040
4047164
-~
§ 488,040. Instructions to include name and address of persons : -
to be served

_ 488.040. (a) If the levying officer is required by any provision
~ of this title to serve any wrilt, order, notice, or other paper on any
person, ;he plaintiff shall include in the instructions to the levying
cfficer the correct name and address of the person. The plaintiff shall
use reasonable diligence to ascertain the correct namé and address of
the person, '
(b) Unless the levying officer has actual knowledge that the name
or address included in the instructions is incorrect, the levying officer
shall rely on the instructions in serving the writ, order, notice, or
other paper on the person.
Comment. Section 488,040 éupersedes a portion of the instruction

provision formerly included in Section 488.010(a) and 1s drawn from
Section 684.130 (Enforcement of Judgments Law).

. 09597 o
§ 488.050. Deposit of levying officer's costs ' ‘
488.050. (a) Except as otherwlse provided by law:
(1) As a prerequisite to the performance by the levying officer of

a duty under this title, the plaintiff shall deposit a sum of money with
the levying officer sufficient toc pay the costs of performing the duty.
-(2) As a prerequisite to the taking of property into custody by the
levying officer under this chapter, whether by keeper or otherwise, the
plaintiff shall deposit with the levying officer a sum of money sufficient .
to pay the costs of taking the property and keeping it safely for a
period not to exceed 15 days. If continuation of the custody of the
property is required, the levying officer shall, from time to time,
demand orally or in writing that the plaintiff deposit additional amounts
to'covér estimated costs for periods not to exceed 30 days each. A
-written demand may be mailed or delivered to the plaintiff. The plaintiff
has not less than three business days after receipt of the demand within
which to-comply with the demand. If the amount demanded is not paid
within the time specified in the oral or written demand, the levying

. - ,,f"
officer shall release the property.
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§ 488,060
(b) The levying officer is not liable for failure to take or hold
property unless the plaintiff has complied with the provisions of this

section.

Comment, Section 488.050 supersedes former Section 488.050 and
conforms to Section 685.100 (Enforcement of Judgments Law). See the
Comment to Section 685.100. The provisions of former Section 488,050
requiring release of property to the defendant are not continued.
Property is released to the proper person as prescribed by Section
488,730, See also Section 481.055 ("costs" defined). Subdivision (b)
continues the substance of former subdivision (a) of Section 488,060.

992/931
§ 488.060, Notice of attachment

488.060, The notice of attachment shall inform the person notified
of all of the following: L L

{(a) The capacity in which the person is notified.

(b) The specific property which is scught to be attached.

(¢) The person's rights under the attachment, including the right
to make a third-party claim pursuant to Division 4 {(commencing with
Section 720.010) of Title 9.

{d) The person's duties under the attachment.

Comment. Section 488.060 continues the substance of former Section
488.020. The former section has been revised to correct a cross-—
reference and to make other nonsubstantive changes. The notice of
attachment also must identify any person (other than the defendant) in
whose name real property or growing crops, timber to be cut, or minerals
and the like stands upon the records of the county. See Section 700.015
(adopted by reference by Section 488.315) and Section 700.020 (adopted
by reference by Section 488.325).

. 043/177
§ 488,070. Attachment of property in private place

48B.070. If a writ of attachment has been issued and personal
property sought to be attached under the writ is located in a private
place of the defendant:

(a) The levying officer shall comply with the provisioms of Section
699,030 (Enforcement of Judgments Law).

(b) The plaintiff may obtain the relief provided under Section

99,030 in the manner and subject to the requirements of that section.

-39~



§ 488.080

Comment. Section 488,070 is new and adopts by reference the proce-
dure provided in the Enforcement of Judgments Law,

3034
§ 488.0B0. Levy of attachment by registered process server

488.080. (a) A registered process server may levy under a writ of
attachment on the following types of property:

(1) Real property, pursuant to Section 488.315.

(2) Growing crops, timber to be cut, or minerals or the like
(fncluding oil1and gas) to be extracted or accounts receivable resulting
from the sale thereof at the wellhead or wminehead, pursuant to Section
488.325. 3 S

(3) Personal property'in the custody of a levying officer, pursuant
to Section 488.355. o

(4) Equipment of a going business, pursuant to Section 488.375.

(5) Motor vehicles, vessels, mobilehumes, or commercial coaches,
used as equipment of a going business, pursuant to Secton 488,385.

(6) Farm products or inventory of a going business, pursuant to
Section 488.405. .

(7) Personal property used as a dwelling, pursuant to subdivision
(a) of Section 70G.080,

(8) Deposit accounts, pursuant to Section 488.455 or 488.465.

(9) Property in a safe deposit box, ‘pursuant to Section 488.460 or
488.4635.

(10) Accounts receivable or general intangibles, pursuant to Section
488.470.

(11) Final ﬁoney judgments, pursuvant to Section 488,480,

{12) Interest of an helr, devisee, or legatee in personal property
in the estate of a decedent, pursuvant to Section 488.485.

(b) If a registered process server levies on property pursuant to
subdivision (a), the registered process server shall do all of the
following: .

{1} Comply with the applicable levy, posting, and service provi-
sions of Article 2 {commencing with Section 488.300).

(2) Deliver any undertaking required by Section 488.463.

(3) Request any third person served to give a garnishee's memo-

random to the levying officer in compliance with Section 488.610.

0=
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§ 488.090

{c) Within five days after levy under this section, all of the
following shall be filed with the levying officer:

(1) The writ of attachmenf.

(2) An affidavit of the registered process server stating the
manner of levy performed.

(3} Proof of service of the writ and notice of attachment on other
-persons as required by Article 2 (commencling with Section 488.300).

(4) Instructions in writing, as required by the provisions of
Section 488.030.

(d) Upon receipt of the fee proviﬂed by Section 26721 of the Gov-
ernment Code, the levying officer shall perform all other duties under
the writ as if the levying officer had levied under the writ and shall
return the writ to the court.

(e) The fee for services of a registered process server under this
section is not a recoverable cost of cellection.

Comment., Section 488,080 is new and is drawn from Sectionm $99.080

{Enforcement of Judgments Law). See the Comment to Section 699.080.
See glso Section 481.205 ("registered process server" defined).

969/000
§ 488.090, Manner of custody

488.090. Except as otherwise provided by statute, where the
method of levy upon property requires that property be taken into
custody or where the levying officef is otherwise directed to take
property into custody, the levying officer may do so by any of the
following methods:

{a) Removing the property to a place of safekeeping.

{b) Imstalling a keeper.

{¢) Otherwise obtaining possession or control of the property.

Comment. Section 488.090 supersedes former Section 488.045 and
conforms to Section 487.030 (Enforcement of Judgments Law).



§ 488.100
36271

"§ 488,100, Levying officer’s lien

488.100. The levying officer has a special lien, dependent upon
possession, on personal property levied upon in the amount of the levying

officer's costs for which an advance has not been made.

Comment. Section 488,100, which continues the substance of a
portion of former Civil Code Section 3057, is the same as Section
687.050 (Enforcement of Judgments Law}.

. 404/167
§ 488.110. Third-party claims

488.110. A third person shall claim an interest in property attached

in the manner provided for third-party claims under Division 4 (commencing

with Section 720.010) of Title 9,

Comment ., Section 488.110 continues the substance of former Section
488.090.

| 35099
§ 488.120. Effect of failure to give notice of attachment

488.120, In any case where property has been levied upon and,
pursuant to a levy, a copy of the writ of attachment and a nctice of
attachment are required byngtatute to be posted or to be served on or
mailed to the defendant or other perscn, failure to post, serve, or mail
the copy of the writ and the notice does not affect the attachment lien
created by the levy, - - '

Comment. Section 488.120 is drawn from Section 699.550 (Enforcement

of Judgments Law). See the Comment to Section 699.550. Section 488.120
continues the substance of portions of former Sections 488.310-488.430.

29105
§ 488.130. Return of writ _ _
488.130. (a) The levylng officer to whom the writ of attachment is -
delivered shall return the writ to the court from which the writ 1issued,

together with a report of the levying officer’'s actions. The return
shall be made promptly in accordance with the plaintiff's instructions

g2
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§ 488.140

glven to the levying officer but in no event later than 60 days after
the levying officer receives the writ,
(b) The levying officer shall make a full inventory of property

attached and return such inventory with the writ.

Comment. Section 488,130 supersedes former Section 488.070 and is
consistent with a portiom of Section 699.560 (Enforcement of Judgments
Law). Subdivision (b) continues the substance of a provision that
appeared in former Section 483.080.

09728
§ 488,140, Liability of levying officer

488.140 (a) The levying offilcer is not liable for actions taken in
conformance with the provisions of this title, including actions taken
in conformance with the provisions of this title in reliance on informa-
tion contained in the written instructions of the plaintiff except to
the extent the levyilng officer has actual knowledge that the information
is incorrect., Wothing in this subdivision limits any liability the
plaintiff may have if the levying officer acts on the basis of incorrect
information given in the written instructions.

) (b) Unless the levying officer is negligent in the care or handling
of the property, the levying officer is not liable to either the plaintiff
or the defendant for loss by fire, theft, injury, or damage of any kind
to personal property while (1) in the possession of the levying officer
either in a warehouse or other storage place or in the custody of a
keeper or (2) in transit to or from a warehcuse or other storage place.

Comment. Section 488.140 supersedes a portion of former Sectiom

488,060 and 1s consistent with Section 687.040 (Enforcement of Judgments
Law), '

404/185
Article 2. Methods of Levy

§ 488.300. Incorporated terms

488.300., TIf the method of levy under a wrlt of execution is
" incorporated by this article, for the purposes of this article references

in Article 4 {commencing with Section 700.010) of Chapter 3 of Division
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§ 488,305

2 of Title 9 to:
(a) "Judgment creditor" shall be deemed references to the plaintiff.
(b} "Judgment debtor™ shall be deemed references to the defendant,
{c) "Notice of levy" shall be deemed references to a notice of |
attachment.

{d) "Writ" shall be deemed references to a writ of attachment.

Comment. Section 488,300 facilitates the incorporation by reference

in this article to the applicable method of levy under a writ of execution

provided in the Enforcement of Judgments Law.

8372
§ 488,305, Service of writ and notice of attachment on defendant.

488,305, At the time of levy pursuant to this article or promptly
thereafter, the levying officer shall serve a copy of the writ of
attachment and a notice of attachment on the defendant.

Comment. Section 488.305 is drawn from Section 700.010 (Enforcement
of Judgments Law). Section 488,305 continues the requirement of former
Sections 488.310-488.430 that the defendant be given notice of attachment.
The requirement of former law that notice be given within 15 days (see
former Section 488.310) or 45 days {see former Section 488.330) is
superseded by the requirement of Sectilon 488.305 that notice be given

promptly after levy. For the manner of service, see Section 482.070.
Under Section 482.070, service may be made personally or by mail.

404/281
§ 488.315., Real property
488.315. To attach real property, the levying officer shall
comply with Section 700.015 and the recorder shall index the copy of the

wrlt and notice of attachment as provided im that section.

Comment. Section 488,315 is new and supersedes former Section
488.310. See also Sections 481.203 ("real property" defined), 488.300
{(incorporated terms). For the effect of the attachment lien created -
under this section, see Section 488.500(c).

_ 2198
§ 488.325. Growing crops, timber to be cut, minerals to be extracted
' 488.325. (a) To attach (1) growing crops, (2) timber to be cut, or

{3) minerals or the like {including 0il and gas) to be extracted or

44—
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§ 488,335

accounts receivable resulting from the sale thereof at the wellhead or
minehead, the levying officer shall comply with Section 700.020 and the
recorder shall index the copy of the writ and notice of attachment as

provided in that section.

Comment. Section 488.325 is new and supersedes a portion of former
Section 488.360(c). See also Section 488,300 (incorporated terms). The
provisions in Section 488.325 relating to attachment of minerals or the
like (including o1l and gas) to be extracted and accounts receivable
resulting from the sale thereof at the wellhead or minehead were not
found in prior attachment law. See the Comment to Section 700,020,

Once the crops are harvested, the timber is cut, or the minerals are
extracted, the property may be attached pursuant to Sections 488.335-
488.365 (tangible personal property), 488.395 (keeper for farm products),
or 488.405 (lien on farm products), whichever is appropriate. The
levying officer or a receiver may cultivate, care for, harvest, pack,

and sell the attached property, if necessary, pursuant to court order
under Section 488,700, See also Sections 483.120 (effect of failure to
give notice of attachment}, 488.305 (service of notice of attachment on
defendant), 482.070 (manner of service). )

968/716
§ 488.335. Tangible personal property in possession of defendant

488.335. Unless another method of attachment is provided by this
article, to attach tangible personal property in the possession or under
the control of the defendant, the levying officer shall take the property
into custody.

Comment. Section 488.335 is drawn from Sectiom 700.030 {Enforcement
of Judgments Law) and continues the substance of former Section 488.320(a).
See also Sections 482.070 (manner of service}, 488.120 (effect of failure

to give notice of attachment), 488,300 (incorporated terms), 488. 305
. {service of notice of attachment on defendant)}.

405/392
§ 488.345. Tangible personal property in possession of third person

488.345. Unless another method of attachment is provided by this
article, to attach tangible personal property in the poésession or under
the control of a third person, the levying officer shall comply with
Section 700.040.

Comnent . Sectioﬁ 438,345 supersedes subdivisions (a) and (d) of

former Section 488.330. The method of levy provided by Section 700.040(a)
continues the substance of former Section 488.330(a). Subdivision (b)
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§ 488.355

of Section 700.040 supersedes former Section 488,330(d). See also

Sections 482.070 (manner of service), 488.120 (effect of failure to give
notice of attachment), 488.300 (incorporated terms) 488.305 (service of
notice of attachment on defendant). .

4047360

§ 488.355, Personal property in custody of levying officer

488.355. (a) fo attach persomal property in the custody of a
levying of ficer, the ﬁlaintiff or levying officer shall cdﬁply with
subdivigion {a) of Sectiomn 700.050. '

(b) The levying officer haviﬁg custody of the property shall comply
with the writs in the order they are received and is not subject to
provisions of Article 4 (commencing with Section 488.600) (duties-and
liabilities of third persons after levy). |

Comment. Section 488.355 is neﬁ. Subdivision (b) 1s drawn from

Section 700.050(b). See also Sections 482.070 (manner of service);
488.120 (effect of failure to give notice of attachment}, 488,300

. {incorporated terms). 488, 305 (service of notice of attachment on

defendant).

404/361

§ 488.365. Balled goods not covered by negotiable document of title

488.365. To attach goods in the possession of a bailee {as defined
in Section 7102 of the Commercial Code) other than one who has issued hf"
negotiable document of title therefor, the levying officer shall comply
with Section 700.060.

Comment. Section 488.365 is new. Attachment of property in the
possession of a third person was formerly governed by Section 488.330.
See also Sections 482.070 (manner of service), 488.120 (effect of failure

to give notice of attachment), 488.300 (incorporated terms), 488.305
(service of notice of attachment on defendant).

69411
§ 488.375. Equipment of going business
488,375. (a) Except as provided by Section 488.385, to attach

,equipmenf of a going business in the possession or under the control of -

the defendant, the levying officer shall file with the office of the
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§ 488.375

Secretary of State a notice of attachment, in the form prescribed by the
Secretary of State, which shall contain all of the following:

(1) The pame and mailing address of the plaintiff,

(2) The name and last known mailing address of the defendant.

(3) The title of the court where the action is pending and the
cause and number of the action.

(4) A description of the specific property attached.

(5) A statement that the plaintiff has acquired an attachment lien
on the specified property of the defendant.

(b) Upon presentation of a notice of attachment under this section
for filing and tender of the filing fee to the office of the Secretary
of State, the notice of attachment shall be filed, marked, and indexed
in the same manner as a financiqg statement. The fee for filing in the
office of the Secretary of State is the same as the fee for filing a
financing statement in the standard form.

{c) Upon the request of any person, the Secretary of State shall
issue a certificate showing whether there is on file in that office on
the date and hour stated therein any notice of attachment filed against
the equipment of a particular perscn named in the request. If a notice
of attachment-is on file, the certificate shall state the date and hour
of filing of each such notice and the name and address of the plaintiff.
The fee for the certificate issued pursuant to this subdivision 1s the
same as the fee for a certificate issued pursuant to Section 9407 of the
Commercial Code. Upon request, the Secretary of State shall furnish a
copy of any notice of attachment or notice affecting a notice of attach-
ment for the fee for a copy prescribed by subdivision (2) of Section
9407 of the Commercial Code. 7

{d) The fee for filing, indexing, and furnishing filing data for a
notice of extension of attachment is the same as the fee for a continua-
tion statement under Section 9403 of the Commercial Code. The fee for
filing, indexing, and furnishing filing data for a notice of release of
attachment is the same as the fee for a notice of release under Section
9405 of the Commercial Code.

Comment, Subdivision (a) of Section 488,375 continues the sub-
stance of former Sectiom 482,340(a). See Sectiom 481,100 (equipment"

defined). As under former law, if there is doubt whether the property
is equipment or a fixture, the plaintiff may desire to attach pursuant
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to both this section and Section 488.315 (real property). Since this
section is limited to the attachment of equipment of a poing business,
Section 488.335 (tangible personal property in defendant's possession)
provides the appropriate method of levy where the business has failed or
ceased to operate. For the effect of a lien created under this section,
see Section 488.500(c)}. See also Sections. 488.120 (effect of failure to
glve notice of attachment), 488 305 (service of notice of attachment on
defendant),

Subdivision (b) is drawn from Section 697.570 (filing notice of
judgment lien on personal property) and supersedes a portion of former
Section 488.340(c¢). Subdivision {¢) continues the substance of the
first, second, and fourth sentences of former Section 488.340(d) and is
drawn from Section 697.580. See also Com. Code § 9409 (combined certifi-
cate). Subdivision {d) supersedes a portion of former Section 488.340(c)
and is drawn from a portion of Section 697.650(c). Subdivisions (b), ‘
{c), and (d) incorporate the fee provisions in the Commercial Code
rather than provide specific fees as did former Section 488. 3&0 for the
sake of consistency.

, 9947
§ 488.385. Vehicle, vessel, mobilehome, or commerclal coach fhat is

equipment _ , _
488.385. (a) To attach a vehicle or vessel for which a certificate

of bwnership has been issued by the Department of Motor Vehicles, or a .
mobilehome or commercial coach for which a certificate of title has been
issued by the Department of Housing and Commmity Developnent, which is
equipment. of a going business in the possession or'qnder the contreol of
the defendant, the levying officer shall file with the appropriate
department a notice of attachment, in the form prescribed by the appro-
priate department, which shall coﬁtain all of the following:

(1) The name and mailing address of the plaintiff.

{2) The name and last known mailing address of the defendant.

(3} The title of the cburt where the action is pending and the
cause and number of the action.

(4) A description of the specific property attached. ;

(5) A statement that the plaintiff has acquired an attachment 1ien
on the specific property of the defendant,

(b) Upon presentation of a notice of attachment, notice of extension,
or notice of release under this section for filing and tender of the
filing fee to the appropriate department, the notice shall be filed and
indexed., The fee for filing and indexing the notice i1s three dollars

($3).

N '._',’k}
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{c) Upon the request of any person, the department shall issue its
certificate showing whether there is on file in that department on the
date and hour stated therein any notice of attachment filed .against the
property of a particular persen nramed in the request, If a notice of
attachment is on file, the certificate shall stafe the date and hour of
filing of each such notice of attachment and any notice affecting any
such notice of attachment and the name and address of the plaintiff.

The fee for the certificate issued pursuant to this subdivision iz three
dollars {$3). Upon request, the department shall furnish a copy of any
notice of attachment or notice affecting a notice of attachment for a

fee of one dollar ($1) per page.

Comment. Subdivision (a) of Section 488.385 continues the sub-
stance of former Section 4B88.350(a) and recognizes the transfer of
jurisdiction over mobilehomes and commercial coaches to the Department
of Housing and Community Development. See, e.g., Health & Safety Code
§§ 18075, 18075.29, 18076.21, 18077.1-18077.3. See alsc Veh. Code
§8 6300, 6306 (motor vehicles), 9919, 9920 {(vessels}. For the effect of
a lien created under this section, see Sectlon 488.500(d). Section
488.385 governs attachment of vehicles, vessels, mebilehomes, and commer-
cial coaches that are equipment; this section does not deal with inventory
{see Sections 488.395 and 488.405) or such items that are neither equipment
nor inventory. See Sections 481.100 ("equipment" defined), 488.335
(levy on tangible personal property in defendant's possession), 488.345
(levy on tangible personal property in third person's possession),
488.355 {levy on property in custody of levying officer}. See also
Sections 487.010 (property subject to attachment), 488.120 (effect of
failure to give notice of attachment), 488,305 (service of notice of
attachment on defendant), 488.425 (notice to legal owner), 488.500
{attachment lien).

Subdivision (b) is drawn from Section 697.570 (filing notice of
judgment lien on personal property) and continues the first sentence of
former Section 488.350(f). Subdivision (¢} continues the substance of
the second, third, and fourth sentences of former Section 488.350(f),
but the fee for a certificate under subdivision {c) is raised from $2 to

$3.

27421

§ 488.395. Keeper for farm products, inventory, and cash proceeds
of going business

488.395. Except as provided by Sections 488.325 and 488.405:

{a) To attach farm products or inventory of a golng business in the

possession or under the control of the defendant, the levying officer

~f0=



§ 488.395

shall place a keeper in charge of the property for the period prescribed
by subdivisions (b} and (c). During the keeper period, the business may
continue to operate in the ordinary course of business provided that all
sales are final and are for cash or its equivalent. For the purpose of
this subdivision, a check is the equivalent of cash. The levying officer
is not liable for accepting payment in the férm of a cash equivalent.

The keeper shall take custody of the proceeds from all sales unless
otherwise direcfed by the plaintiff.

(b} Subject to subdivision (c), the period during which the business
may continue to operate under the keeper is:

{1) Ten days, if the defendant is a natural person and the writ of
attachment has been issued ex parte pursuant to Article 3 {commencing
with Section 484.510) of Chapter 4 or pursuant to Chapter 3 (commencing
with Section 485.010). '

(2) Two days, in cases not described in paragraph (1).

(c) Unless some other disposition is agreed upon by the plaintiff
and the defendant, the levying officer shall take the farm products or
inventory into exclusive custody at the earlier of the following times:

(1) At any time the defendant objects to placement of a keeper in
charge of the business, -

{(2) At the conclusion of the applicable period prescribed by
subdivision (b).

{d) A défendant dééﬁribed—inﬁparagraph (1) of subdivision (b) may
claim an exemption pursuant to subdivision (b) of Section 487.020 by
following the procedurerset forth in subdivision (c¢) of Section 482.100
except that the requirement of showing changed circumstances under '
subdivision (a) of Section 482.100 does not apply. Upon a showing that
the property is exempt pursuant to subdivision (b) of Section 487.020,
the court shall order the release of the exempt property and may make
such further order as the court deems appropriate to protect against
frustration of the collection of the plaintiff's claim. The order may
permit the plaintiff to attach farm products or inventory of the going
business and proceeds or after-acquired property, or both, by fiiing
pursuant to Section 488.405 and may provide reasonable restrictions om N

the disposition of the property previously attached.
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Comment. Section 488.395 supersedes subdivisions (a) and (b} of
former Section 488.360. See Sections 481.110 ("farm products" defined),
481.120 ("inventory" defined). The introductory clause of Section
488.395 recognizes exceptions to the method of levy provided by this
section. Section 488,325 provides the exclusive method of attaching
growing crops and timber to be cut. Section 488.405 provides an alterna~
tive method of attaching farm products and inventory and their cash
proceeds by filing with the Secretary of State.

Subdivisions {a)~-(c} of Section 488.395 continue the substance of
former Section 488.360(a), except that subdivision (b) provides new
rules governing the length of the keeper period. TFormer Section 488.360(a)
provided a 10-day keeper in all cases, whereas subdivision (b} eof this
section limits the l0-day keeper to defendants who may have the need to
claim an exemption, i.e., natural persons who have not had the opportunity
at a noticed hearing to claim the necessities exemption provided by
Section 487.020(b). Subdivision (d) continues the substance of former
Section 488.360(b) but incorporates the procedure of Section 482.100{c).

404/369

§ 488.405. Alternative method of attaching farm products or inventory
of going business by filing with Secretary of State

488.405. (a) This section provides an alternative method of attach-
ing farm products or inventory of a gcing business in the possession or
under the control of the defendant, but this section does not apply to
property described in Section 488.325 (growing crops, timber to be cut,
minerals and the like). This section applies if the plaintiff instructs
the levying ocfficer to attach the farm products or inventory under this
section.

{b) To attach under this section farm products or inventory of a
golng business in the possession or under the control of the defendant,
the levying officer shall file a notice of attachment with the Secretary
of State.

{c¢)} Except as provided in subdivisions (d) and (e), the filing of
the notice of attachment gives the plaintff an attachment lien on all of
the following: 7

{1) The farm products or inventory described in the notice,

(2) Identifiable cash proceeds {as that term i1s used in Section
9306 of the Commercial Code).

(3) If permitted by the writ of attachment or court order, after-
acquired propertv.

(d) The attachment lien created by the filing of the notice of

attachment under this section does not extend to either of the following:
(1) A vehicle or vessel required to be registered with the Department
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of Motor Vehicles or a moblilehome or commercial coach required to be
registered pursuant to the Health and Safety Code,

{2) The inventory of a retail merchant held for sale except to the
extent that the inventory of the retail merchant consists AE durable
goods having a unit retail value of at least five hundred dollars ($500).
For the purposes of this paragraph, "retail merchant" does not include
(A) a person whose sales for resale exceeded 75 percent in dollar volume
of the person's-total sales of all goods during the 12 months preceding
the filing of the notice of attachment or {B) a cooperative association
organized pursuant to Chapter l (commencing with Section 54001) of
Division 20 of the Food and Agricultural Code (agricultural cooperative
associations) or Part 3 (commencing with Section 13200) of Division 3 of
Title 1 of the Corporations Code (Fish Marketing Act).

(e) If property subject to an attachment lien under this section
becomes a fixture {(as defined in Section 9313 of the Commercial Code),
the attachment lien under this section i3 extinguished.

{c) The notice of attachment shall be in the form prescribed by the
Secretary of State and shall contain all of the following:

{1} The name and mailing address of the plaintiff,

(2) The name and last known malling address of the defendant.

(3) The title of the court where the action 1s pending and the
cause and number of the actiom,

(4) A description of the farm products and inventory attached.

(5) A statement that the plaintiff has acquired an attachment lien
on the described property and on identifiable cash proceeds (as that
term is used in Section 9306 of the Commercial Code), and, if permitted
by the writ of attachment or court order, on after-acquired property.

(g) Upon presentation of a notice of attachment under this section
for filing and tender of the filing fee to the office of the Secretary
of State, the notice of attachment shall be filed, marked, and indexed
in the same manner as a financing statement, The fee for f£iling in tﬁe
office of the Secretary of State is the same as the fee for £iling a.
financing statement in the standard form.

(h) Upon the request of any person, the Secretary of State shall
issue a certificatershowing whether there is on file in that office on

the date and hour stated therein any notice of attachment filed against
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the farm products or inventory of a particular person named in the
request. If a notice of attachment 1is on file, the certificat? shall
state the date and hour of £iling of each such notice of attaﬁhment and
any notice affecting any such notice of attachment and the name and
address of the plaintiff. The fee for the certificate issued pursuant

to this subdivision is the same as the fee for a certificate issued
pursuant to Section 9407 of the Commerecial Code. Upon request, the
Seeretary of State shall furnish a copy of any notice of attachment or
notice affecting a notice of attachment for the fee for a copy prescribed
by subdivision (2) of Section 9407 of the Commercial Code.

{i) The fee for filing, indexing, and furnishing filing data for a
notice of extension of attachment is the same as the fee for a continu-
ation statement under Section 9403 of the Commercial Code. The fee for
filiné;‘indexing, and furnishing filing date for a notice of release of
attachment is the same as the fee for a notice of release under Section

9405 of the Commercial Code.

Comment. Section 488.405 supersedes former Section 488.360(c).

See Sections 481.110 ("farm products" defined), 481.120 (“inventory"
defined). This section provides an alternate to the method of attaching
farm products and inventory under Section 488.395 (keeper levy). As
under former Section 488.360(c), Section 488.405 provides the plaintiff
with a floating lien on the defendant's farm products or inventory, cash
proceeds, and after-acquired property. Subdivision (c) provides for the
automatic coverage of identifiable cash proceeds, consistent with Commercial
Code Sections 9203(3) and 9306(3)(b). Former Section 488.360(c) required
specific authorization in a writ or order before identifiable cash
proceeds were covered by the lien. Subdivisions (d) and (e) prescribe
limitations on the property covered by the lien. These limitations are
the same as those applicable to a judgment lien on personal property.

- See Section 697.530(d)(e). TFor a limitation on the coverage of the lien
in insolvency proceedings, see Section 697.620 (incorporated by Section
488.500{c)). See also Sections 488.120 (effect of failure to give
notice of attachment), 488.305 (service of notice of attachment on
defendant).

Subdivision (g) continues the substance of a portion of the sixth
sentence of former Section 488.360{c) and is analogous to Section 697.570
{(filing notice of judgment lien on personal property). Subdivision (h)
continues the substance of the seventh, eighth, and tenth sentences of
former Section 488.360(c) and is analogous to Section 697.580. See also
Com. Code § 9409 (combined certificate}. Subdivision (i) supersedes a
portion ef the sixth sentence of former Section 488. 360{(c) and is drawn
from a portion of Section 697.650(c). Subdivisions {g), (h), and (i)
incorporate the fee provisions in the Comrercial Code rather than
provide specific fees as did former Section 488.360(c).
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§ 488.415. Personal property used as dwelling

488,415, To attach personal property used as a dwelling, the
levying officer shall comply with Section 700,080.

Comment., Section 488.415 is new. See alsc Sections 482,070
{manner of service), 488.120 (effect of failure to give notice of
attachment), 488.300 (incorporated terms), 488.305 (service of notice of
attachment on defendant). .

404/355

§ 488.425, Vehicle, vessel, mobilehome, or commercial coach for which .
certificate of ownership issued

488,425, 1If a wvehicle or vessel is attached and a certificate of

ownership has been issued By the Department of Motor Vehicles for such

. vehicle or vessel and the certificate of ownership is still in effect,

or if a mobilehome or: commercial coach is attached and a certificate of
title has been issued by the Departmeﬁt of Housing and Comﬁmnity
Deveiopment for such mobilehome or commercial coach and the cértificaté
of title is still-in effect, the levying officer shall comply with

- Section 700.090. .

Comment. Section 488.425 supersedes former Section 488.350(c).
See also Sections 482.070 (manner of service), 488.120 (effect of
failure to give notice of attachment), 488,300 {incorporated terms),
488.305 (service of notice of attachment on defendant).

_ WAL e, 0

: 404/ 346
§ 488.435., Chattel paper

488.435. (a) To attach chattel papef, the levying officer shali
comply with Section 700.100, '

(b) In addition to any other rights created by é levy on chattel
paper, the levy createé a lien on the defendant's rights in specific
goods subject to the chattel paper.

Comment. Section 488,435 supersedes former Section 488.380. See
Section 481.040 ("chattel paper"” defined). Subdivision (a) of Section

700.100 continues the method of levy provided by former Section 488.380(a).

Subdivision (b) of Section 700.100 supersedes former Secticn 488.380(c)
and provides new preconditions for glving notice of attachment to the
account debtor, Subdivision (b) of Section 488.435 is the same as
Section 700.100(c). See also Sections 482.070 (manner of service),
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488.120 (effect of failure to give notice of attachment), 488.300 (incor-
porated terms), 488.305 (service of notice of attachment on defendant).

045/152
§ 488.440. Instruments

488.440, To attach an Instrument, the levying officer shall
comply with Section 700.110.

Comment. Settion 488,440 supersedes the portions of former Section
488,400 relating to attachment of negotiable instruments. See Section
481,117 ("instrument" defined)., Subdivision {a) of Sectiom 700.110
continues the method of levy provided by former Section 488.400(a).
Subdivision (k) of Section 700,110 supersedes former Section 488.400(c)
and provides new preconditions for giving notice of attachment to the
obligor. See also Sections 482.070 (manner of service), 488.120 (effect
of failure to give notice of attachment}, 488.300 (incorporated terms),
488.305 (service of notice of attachment on defendant).

043/198
§ 488.445, Negotiable documents of title

488.445, To attach a negotiable document of title, the levying
officer shall comply with Section 700.120.

Comment., Sectlon 488.445 continues the substance of a portion of
former Section 488.400(a) relating to the method of attachment of
negotiable documents. See also Sections 481,090 -("document" defined},
482,070 (manner of service), 488.120 (effect of failure to give notice -
of attachment), 488.300 {incorporated terms), 488.305 (service of notice
of attachment on defendant}. '

8352
§ 488.450. Securities
488.450, To attach a security, the levying officer shall comply

with Section 8317 of the Commercial Code.

Comment. Section 488,450 supersedes former Section 488.410 and is
drawn from Sectionm 700.130 (Enforcement of Judgments Law). See Section
481.210 (“security" defined). The substance of former Section 488.410
relating to attachment of securities is prescribed in Commercial Code
Section 8317. See also Sections 482.070 (manner of service), 488.120
{(effect of failure to give motice of attachment), 488.305 (service of
notice of attachment on defendant).
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§ 488.455. Deposit accounts N

488.455. (a) To attach a deposit account, the levying officer
shall personally serve a copy of the writ of attachment and -a notice.of
attachment on the financial institution with which the &eposit.account
is maintained,

(b) At the time of levy or promptly thereafter, the levying officer
shall serve a copy -of the writ of attachment and 2 notice of attachmeﬁt
on any third person in whose name the deposit account stands. Service
shall be made personally or by mail. . | )

(c) Subject to Section 488.465, during the time the attachment lien
is in effect, the financial institution shall not honor a check or other
order for the payment of money drawn against, and shall not pay a_
withdrawal from, the deposit account that would reduce the deposit
account to an amount less than the amount attached. For the purposes of
this subdivision, in determining the amount of the deposit account, the
financial institution shall not inclﬁde the amount of items deposited to
the credit of the deposit account that are in the process of being
collected. '

{d) During the time the attachment lien is in effect, the finaneial
institufion is not liable to any person for any of the following:

{1) Performance of the duties of a garnishee under the attachment.

(2) Nonpayment of a check or other order for the payment of money
drawn ot pféSented against the deposit account where such nonpayment is-
fursuant to the requirements of subdivision (c). '

(3) BRefusal to pay a withdrawal from the deposit account where such
refusal is pursuant to the requirements of subdivision (c). | .

i

Comment, Section 488.455 supersedes former Section 488,390 and is |
drawn from Section 700.140 {Enforcement of Judgments Law). Subdivision
{(a) continues the substance of former Section 488.390(a) relating to the
method of attachment of deposit accounts. A deposit account evidenced
by a negotiable certificate of deposit is a negotiable instrument and
may be attached pursuant to Section 488,440, not pursuant to this section,

See Sections 481,080 (incorporating definition of "deposit account” in
.Commercial Code Section 9105) and 481.117 (incorporating definition of
"fnstrument”™ in Commercial Code Section 9105 which includes a '"negotiable
instrument" as defined by Commercial Code Section 3104),

Subdivision (b) continues the substance of a portion of former —
Section 488.390(b).  See also Sections 482.070 (manner of service}, .
488,120 (effect of faillure to give notice of attachment), 488,305 {service
of notice of attachment on defendant).
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Subdivision {c) is a mew provision that was not found in former
attachment law. Tt is comparable to Section 700.140(c). The introductorv
clause of subdivision (c) recognizes that special rules apply where the ’
deposit account stands in the name of a third person.

Subdivision (d) continues the substance of former Section 488.390(c).

2191
§ 488.460. Safe deposit boxes

488.460. (a) To attach property in a safe deposit box, the levying
officer shall personally serve a copy of the writ of attachment and a
notice of attachment on the financial institution with which the safe
deposit box is maintained,

(b} At the time of levy or promptly thereafter, the levying officer
shall serve a copy of the writ of attachment and a notice of attachment
on any third person in whosé name the safe deposit box stands, )

(c) Subject to Section 483.465, during the time the attachment lien
15 in effect, the financial institution shall not permit the removal of
aﬁy of the contents of the safe deposit box except pursuwant to the
attachment, -

{(d) The levying officer may first give the person in whose name the
safe deposit box stands an opportunity to open the safe deposit box to
permit the removal pursuant to the attachment of the attached property.
The financial institution may refuse to permit the forcible opening of
the safe deposit box to permit the removal of the attached property
unless the plaintiff pays in advance the cost of forcibly opening the
safe deposit box and of repairing any damage caused thereby. _

(e) During the time the attachment lien is in effect, the financial
institution is not liable to any person for any of the following:

{1} Performance of the duties of a garnishee under the attachment.

{2) Refusal to permit access to the safe deposit box by the person
in whose name it stands.

{3) Removal of any of the contents of the safe deposit box pursuant

to the attachment.

Comment. Section 488.460 i3 new and is drawn from Section 700,150
(Enforcement of Judgments Law)., TFormer law providing methods of attachment
did not provide szecial rules poverning attachoenc of property in & sitoe
deposit box, cnless the box was rented to a person other than the defendant.
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See former Section 489.240. See also Sections 482.070 {manner of service), Y
488.120 (effect of failure to give notice of attachment), 488.305 (service :

of notice of attachment on defendant).: e

3038

§ 488.465. Deposit accounts and safe deposit boxes not exclusively
in name of defendant

488.465. (a) The provisions of this section apply in addition to
the provisions of Sections 488.455 and 488.460 if any of the following
property 1s attached: _

(1) A deposit account standing in the name of a third person or in
the names of both the defendant and a third person.

(2) Property in a safe deposit box standing in the name of a third
person or in the names of both the.defendant and a third person.

{b) The plaintiff shall provide, and the levying officer shall
deliver to the financial institution at the time of levy, an undertakiug
given by a corporate surety authorized to execute the undertaking by
Section 1056. The undertaking shall be for not less than twice the —
amount of the attachment or, if a lesser amount in a deposit account is -
sought to be levied upon, not less than twice the lesser amount., The
undertaking shall indemnify any third person rightfully entitled to the
property against actual damage by reason of the attachment of the prop-
erty and shall assure to the third person the return of the property
upon proof of the person's right thereto., The undertaking need not name
the third person specifically but may refer te the third person gen-—

. erally in the same manner as in this subdivision. If the provisions of
this subdivision are not satisfied, the attachment is ineffective and
the financial institution shall not comply with the requirements of this
section or with the attachment.

{(¢) Upon delivery of the undertaking to the financial institutiom,
the financial iInstitution shall immediately maill or deliver a notice of
the delivery of the undertaking to the third person in whose name the
deposit account or safe deposit box stands. If mailed, the notice éhall
be sent by registered or certified mail addressed to the person'’s last
address knéwn to the financial institution, The financial iustitution
shall deliver the undertaking as directed by the third person. ' | d
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(d) Notwithstanding Article 4, {(commencing with Section 488.600),
from the time of levy and delivery of the undertaking to the financial
Institution until 15 days after the notice is mailed or delivered under
subdivision (c} if no objection to the undertaking is made or, if such
objection is made, until the court determines that the undertaking is
sufficient, the financial institution shall not do any of the following:

(1) Honor a check or other order for the payment of money drawn
against, or pay a withdrawal from, the deposit account the would reduce
the deposit account to less than the amount attached., For the purposes
of this paragraph, in determining the amount of the deposit account, the
financial institution shall not include the amount of items deposited to
the credit of the deposit account that are in the process of being
collected. _

{2} Permit the removal of any of the contents of the safe deposit
box except pursuant to the writ.

{(e) The financial institution is net liable to any person for any
of the following during the perilod prescribed in subdivision (d}:

(1} ¥onpayment of a check or other order for the payment of money
drawn or presented against the deposit account where such nonpayment is
pursuant to the requirements of subdivision (d).

(2) Refusal to pay a withdrawal from the deposit account whére such
refﬁsal is pursuant to the requirements of subdivision (d).

(3) Refusal to permit access to the safe deposit box by the person’
in whose name it stands. .

{4) Removal of any of the contents of the safe deposit box pursuant
~to the attachment.

(f) An objection to the undertaking may be made by any person
claiming to be rightfuliy entitled to the property attached.l The objec-
tion sﬁall be made in the manner provided by Article 1 (commencing with -
Section 489.010) of Chapter 9. '

{g) Upon the expiration of the period prescribed in subdivision
{d), the financial institutlon shall comply with the atfachment and
Sections 488.455 and 488.460 apply.

Comment., Section 488.465 continues the substance of former Section
487,240 and coatains aldicional provisions drawa From Section 703,140
(Eaforcement of Judgments Law}. Subdivision {a) ol Section 438.4565

continues the substance of former Section 489.240{a)}. See also Section
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481,113 ("financial institution" defined}. Subdivision (b) continues
the substance of former Section 489.240(b)}. Subdivision (f) continues
the substance of former Section 489.240(c).

3028
§ 488.470. Accounts receivable and general intangibles .

488.470. (a) Unless another method of attachment is provided by
this article, to attach an account receivable or general intangible, the
levying officer shall perscnzally serve a copy of the writ of attachment
and a notice of. attachment on the account debtor.

(b) If an attachment is made under subdivision (a) and payments on
the account receivable or general intangible are made to a person other -
than the defendant (whether pursuant to a security agreement, assignment
for collection, or otherwise), the levying officer shall, if so instructed
by the plaintiff, personally serve a copy of the writ of attachment and
a notice of attachment on such third perscn. Service of the copy of the
writ and notice of attachment on such: third person is an attachment of
any amounts owed tc the defendant by such third person.

Comment,- Section 488.470 supersedes former Section 488,370 and is
drawn from Section 700.170 (Enforcement of Judgments Law). Section .
488.465 uses the term "general intangible" in place of "chose in action"
which was used in former Section 488.370. See Section 481.115 ("general
intangibles" defined). Subdivision (a) continues the method of levy
provided by former Section 488.370(a). Subdivision (b) supersedes a
portion of former Section 488,370(b) providing for service on a co-
obligee. See also Sections 482.070 (manner of service), 488.120 (effect

of failure to give notice of attachment), 488.305 (service of motice of
attachment on defendant).

9420

§ 488.475. Attachment of property that is subject of pending action
or proceeding

488,475. ({a) The following property may be attached pursuant to
this article notwithstanding that the property levied upon is the subject
of a pending action or speclal proceeding:

(1} Real property. .

(2) Growing crops, timber to be cut, or minerals or the like {(includ-

ing oil and gas) to be extracted or accounts receivable resulting from

the sale thereof at the wellhead or minehead.
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(3) Tangible personal property in the possession or under the
control of the defendant or in the custody of a levying officer.

(4) The interest of an heir, devisee, or legatee in personal prop-
erty in the estate of a decedent. | ' -

(b) Except as provided in subdivision (a), attachment of property
that is the subject of an action or special proceeding pending at the
time of the attachmeat is not effective,

! (c) If attachment is attempted but is ineffective under subdivision
{b) and the levying officer has requested a garnishee's memorandum under
Section 488.610 in conmection with the 'ineffective attachment, the
garnishee’s memorandum shall include the following information in addi-
tion to that required by Section 488.610:

(1) A statement that the attaehment of the property is not effective
because the property is the subject of a pending. ‘action or special '
proceeding. '

{2) The title of the court and the cause and number of the pending
action or proeeeding _ _

(d) For the purpose of thls section, an action or preceeding is
_ pending from the time the action or proceeding is commenced until
judgment has been entered and the time for appeal has expired or, 1f an
appeal is filed, uqtil the appeal has been finally determined.

{e) Nothing in this section affects or limits the tight'of the
plaintiff to cbtain a lien pursuant. to Article 3 (cnmmencing with Section
491.410) of Chapter 11.

Comment.. Section 488 4715 1s new and is drawm from Sectiom 700,180
{Enforcement of Judgments Law). See also Section 491.410-491.460 {lien -
in pending action or proceeding). IR o B

' . 3029
§ 488.480. Final money {udgments ‘ B
488.480. (a) As used in this section, "final money judgment" means

a money judgment after the time for appeal from the judgment has expired
or, if ‘an appeal is filed, after the appeal hae been finally determined.
~ (b) To attach a final'mhney judgment, the levylng officer shall

" file a copy of the writ of attachment and a notice of attachment with
the clerk of the court that entered the final money judgment. The court
clerk shall endorse upon the judgment a statement of the existence of
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the attachment lien and the time it was created. If an abstract of the
judgment is issued, it shall include a statement of the attachment lien
in favor of the plaintiff. ~j>
(c) At the time of levy or promptly thereafter, the levying officer

shall personally serve a copy of the writ of attachment and a notice of
attachment on the judgment debtor obligated to pay the final money
judgment attached, The filing with the court clerk pursuant to subdi-
vision {b) is not, of itself, notice to the judgment debtor obligated to
pay the attached judgment so as to invalidate any payments made by him
or her that would otherwise be applied to the satisfaction of the
attached judgment.

Comment, Section 488.480 supersedes former Section 488.420 and is
drawn from Section 700.190 {Enforcement of Judgments Law)., Subdivision
(a) continues the substance of former Section 488.420(c). Subdivision
(b) supersedes former Section 488.420(a) which required both filing and
service on the defendant's judgment debtor to attach a judgment. Subdi-

- vision (c¢) provides for notice to the defendant's judgment debtor, but
such notice 1s not a prerequisite of a valid attachment. See also
Sections 482.070 {(manner of service), 488.120 (effect of fallure to give

notice of attachment), 488.305 (service of notice of attachment on
defendant).

9419 -
§ 488.485., Interests In personal propverty of estate of decedent

488.485. (a) To attach the interest of an heir, devisee, or
legatee in personal property in the estate of a decedent, the levying
officer shall personally serve a copy.of the writ of attachment.and a
notice of attachment on the personal representative of the decedent.

The attachment does not impair the powers of the representative over the
property for the purposes of administration.

(b) The personal representative shall report the attachment to the
court in which the estate is being administered when any petition for.
distribution is filed. 1If a decree orders distribution to the defendant,
the court making the decree shall order the attached property to be
delivered to the levying officer. The property may not be delivered to
the levying officer until the decree distributing the property has
’become final. To the extent the property delivered to the levying
officer is not necessary to satisfy the attachment, it shall be released

—
to the defendant.

[

(c) Promptly after the property 1s delivered to the levying officer
pursuant;to subdivision {b), the levying officer shall serve a notice

descfibiﬁg the property on .the defendant. Not&ithstanding Sections
-f2=
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484.070, 484.350, 484.530, and 485.610, a claim of exemption for the
property described in the notice may be made within 10 days after the

notice was served on the defendant.

- .Comment. Section 488.485 supersedes former Section 488.430 and is
drawn from Section 700. 200(a)-{(c) (Enforcement of Judgments Law).
Subdivision (a) does not continue the requirement of former Section
488.430 that the writ and notice be filed in the office of the court
clerk as a condition of a valid attachment. See also Sections 482.070
(manner of service), 488.120 (effect of failure to give notice of attach-
ment), 488.305 (service of notice of attachment on defendant).

; ' . 968/623
: Article 3. Lien of Attachment o

§ 488 500. Attachment lien
488. 500. {a) A levy on property under a-writ-of attachment creates

B P VRS N NI

an attachment lien on the property from the time of levy until the
expiration of the time provided by Section 488 510.

{b) Except as provided in ‘subdivisions (c} and {d), if property
subject to an attachment lien is transferred or encumhered the property
transferred or encumbered remains subject to the lien after the transfer
or encumbrance to the same extent that the property would remain subject
to an execution lien pursuant to Sections 697.720 to 697.750, inclusive.

' (c) Except as otherwise provided in this title, 1if equipment is
attached pursuant to Section 488.375 or farm products or inventory is
attached pursuant to Section 488.405, the attachnent'lien on the property

'covered-by the attachment lien has the same force'and'effect as a judgment
lien on personal prOperty created at the same time would have pursuant
to Sections 697.590 to 697. 620 inclusive, ' '

- (d) If equipment consisting of a vehicle, vessel, nobilehome, or
commercial coach 1is attached_pursuant.to Section 488.385, the attachment
lien on the specified property does not affect the rights of a person
who is a bona fide purchaser or encumbrancer and obtains possession of

both the property and its certificate of ownership issued by the Department
| of Motor Vehicles or its certificate of title or registration card
- 1ssued by tﬁe Department of Housing and Community Bevelopment. If the
levying officer obtains possession of the certificate of ownership or

certificate of title or registration card, the attachment lien has the
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priority of the lien of a lien ereditor under Section 9301 of the -
Comrercial Code as of the time possession is obtained by the levying -
officer. , If the levying officer does not obtain.possession of the
certificate of ownership or certificate'qf title or registrégion card,
the attachment lien has the same force and effect as an unperfected
security interest filed at the same time and place as the notice of
attachment was filed. ' _
{e) If an attéchment lieﬁ is creéted on property that is subject to
the lien of a temporafy protective order, the priority of'fhe attachment
lien felates back to the date the lien of the temporary protective order
was created Hothing in this subdivisiou affects priorities or rights’
of third persons established while the lien of the temporary protective
order was in effect as detgrminéd'undef the law governing the effect of
a lien of a temporary protective order.

Comment, Section 488.500 supersedes former Sectlon 488.500,
Subdivision (a) states the effective date of attachment liens provided
in subdivisions {b)-(h)} of the former section, This is consistent with
Section 697.710 (Enforcement of Judgments Law). The provision of subdivi-
sion (a) of former Section 488,500 concerning the effect of an attachment
lien is superseded by subdivisions (b}, (c), and (d).

Subdivision (b) provides the general rule which incorporates the
provisions governing the effect of execution liens. See the Comments to
Sections 697,720-897,750,

Subdivision {c¢) supersedes the eleventh sentence of subdivision (c)
of former Section 488,360 (farm products and inventory). Note that the
lien on inventory under Section 488,405 does not attach (1) to vehicles,
vessels, mobilehomes, or commercial coaches required to be registered or
(2) to inventory of a retail merchant unless the inventory consists of
durable goods having a unit retail value of at least $500. See subdivi-
sion {d) of Section 488.405. Likewise, the lien does not continue if
the property becomes a fixture, See Section 488.405(e), The provision
pertaining to the attachment lien on equipment is new; former Section
488.340 provided no gpecial rules governing the effect of an attachment
lien on equipment.

Subdivision {d)} continues the substance of subdivision (d) of
former Section 488.350 and provides new rules governing the effect and
priority of an attachment lien depending upon whether the levying officer
has obtained possession of the certificate of ownership of a vehicle or
boat or the certificate of title or registration card of a mobilehome or
commercial coach. Possession of the certificate may be obtained in an
.appropriate case by a turnover order issued pursuant to Section 482.080.
See also Health & Safety Code §§ 18077.1, 18077.2; Veh. Code §§ 6300,
6301, 9919, 9920.

Subdivision (e) continues the substance of subdivision (1) of .
former Séction 488.500 and a provision formerly contained in subdivision. :
(b) of Section 486.110. As to the effect of a lien of a temporary e
protective order, see Section 486.110. :
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043/181

§ 488.510. Duration of 1lien

488.510, (a) Unless sooner released or discharged, any attachment

: shéll cease to be of any force or effect, and the property levied upon
shall be released from the operation of such attachment, at the expiration
of three years from the date of issuance of ;hé writ of attachment under
which such levy was made.

{b) Notwithstanding subdivision (a), upon motion of the plaintiff,
made not less than 10 or more than 60 days before the expiration of the
three-year period and upon notice of not less thén five days to the
defendant whose property is attached, the court ir which the action is
peﬁding may, by order filed prior to the expiration of the period and
for good cause, extend the time of such attachment for a period not
. exceeding one year from the date on which the attachment would otherwise
expire. ' ) R

{¢) The levying officer shall serve notice of such order upon any

person holding property pursuant to an attachment and shall record or
file such notice in any office where the writ and notice of attachment
are recorded or filed prior to the expiration of the period described in
subdivision (a) or any extension thereof. Where the attached property
1s real property, the plaintiff 6r the plaintiff’s attorﬁey, instead of
the levying officer, may record the required notice.

(d) Any attachment may be extended from time to time in the manmner
herein prescribed, but the maximum period of the attachment, including
such extensions, shall not eﬁbeeﬂ'eight years from the date of issuance
of the writ of attachment under which the levy of attachment was made.

{e) The death of the defendant whose property is qﬁtached does not
terminate the attachment.

Comment. Section 488.510 contlnues former Section 488.510 without
change. : ) '

043/175

Article 4, Duties and Liabilities
of Third Perscns After Levy

§ 488.600., Duties and liabilities of third persomns
488.600. (a) Sectioms 701.010, 701.020, 701.040, 701.050, and

701,060 (Enforcement of Judgments Law) prescribe duties and liabilities

- G-
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of a third person under a levy made under this title.

~(b) For the purposes of this section, references in Sections 701.010,
701, 020 701.040, 701, 050 and ?01 060 to:

(1) "Amount required to satisfy the judgment™ shall be deemed |
references to the amount required to.eatiefy'the-emount to be secured by
the attachment. R _

{2) "Execution lien" or "1ien“rehall,he deemed references to the
attacliment lien, | o ) |

(3) "Judgment creditor" shall be deemed references to the plaintiff.

(4) “Judgqent-debtor“ shall be deemed references to the defendant.

{5) "Levy" shall be deemed references to levy of attachment.

(6) "Notice of levy“ shall be deemed references to notice of
attachment. , _ ' '

(7) "Release” of pr0perty ghall be deemed references to release of
property pursuant to this title. ; : _

- (8) “Satisfaction or discharge of'therjudgment“ shall be deened
references to the setisfactron or terpination of the attachment,

(9)'"wr1;" or “writ of executionﬁ shall be deemed refereneee-to a
writ of attachment. ’

Comment. Section 488,600 makes applicable to attachment the provi-
sions of the Enforcement of ‘Judgments Law governing the duties and

liabilities of third persons after levy. See also Section 488.610
{garnishee 8 memnrandun) : : :

_.h-__'-n Pk TR e e fT T i % e e W e e e L

o 404/ 663
§ 488.610. Garnishee s memorandum _ . '
488.610. '(a) At the time of aervice of a copy of the writ of
attachment and a notice of attachment on a third person, the levying
officer shall request the third person to give the levying officer a

garnishee's memorandum containing the information required by this
section. Within 10 days after the request is made, the third person
shall mail or deliver the garnishee's memorandum.to the levying officer
whether or not the levy is. effective. - ‘

(b)) The garnishee & memorandum shall be executed under oath anﬂ
shall contain the following information:
_ (1) A.description of any property of the defendant eought to be
attaehed that is not delivered to the levying officer and the reason for

not delivering the property.

~
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(2) A statement of the amount and terms of any obligatidn to the
.defendant sought to be attached that is due and payable and - ﬁs not paid
te the levying officer and the reason for not paying the obligation.

(3) A statement of the amoumnt ‘and terms of any obligation to the
defendant sought to be attached that is mot due and payable at the time
of levy,

(4) A description of claims and rights of other persons to the
attached property or obligation that are known to the third person and
the names and addresses of such other persons.

~(c) If a garnishee's memorandum 15 received from the third person,
_ tﬁerlevying officer shall promptly mail or deliver a copy of the memo-
randum to the plaintiff and attach the original to the writ when it is
returned to the court. If a garnishee's memorandum is not received from
the third person, the levying officer shall so state in the return, -

(d) Except as pfovided in subdivision (e}, if a third person does
not give the levying officer a garnishee's memorandum within the time
provided in subdivision {(a) or does not provide complete information,
the third person may, in the court's discre;ion; be required to pay the
costs and reasonable attorney's fees incurred in ahy proceedings to
obtain the information required in the garnishee's memorandum.

(e) Notwithstanding subdivision {(a), where a deposit account or
praﬁerty in a safe deposit box 1s attached, the financial institution
need not give a garnishee's memorandum to the levying officer if the
_ financial institution fully complies with the levj and, if a garnishee's

memorandum is required, the garnishee's memorandum need provide informa-

~ tion with respect only to property which is carried on the records

avallable at the office or branch where the levy is made.

(£) Hatwithstanding subdivision {a), the third person need not give
a garnishee 5 memorandum to the 1evying officer if both of the following
conditions are satisfied:

(1) Therthird person has delivered to the levying officer all of
the property sought to be attached. ' ) '

(2) The third person has paid to the levying officer the amount due
at the time of levy on any obligation to the defendant that was attached
and there is no additional amount that thereafter will become payable on

the obligation levied upon.

~67-
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Comment. Section 488.610 supersedes former Section 488.080(b) and
is drawn irom Section 701.030 (Enforcement of Judgments Law). See the ™
Comment to Section 701.030. Subdivision (a) continues the substance of J
a portion of the first sentence and the second sentence of former Section h
488.080(b)+.  Subdivision (b) supersedes the portion of former Section
488,080(b) that prescribed the information to be given by the garnishee.
Subdivision (b) does not require the garnishee to state the amount owed,
1f the entire debt is paid over to the levying officer. Subdivision (¢)
continues the substance of the fourth sentence of former Sectiom 488.080(b).
Subdivision (d) continues the substance of the last sentence of former
Section 488.080(b); the 1liability for attormey's fees is new to the
. Attachment Law. Subdivisions {e) and (f)} are consistent with the compa-
rable provisions of Section 701.030 (Enforcement of Judgments Law).

368/253

Article 5. Management and Dispositiom of
Attached Property ... _ ..

[ TN,

. § 488,700, Sale or receiver for attached property
488.700. (a) If property has been or is sought to be attached, the

court may appoint a receiver or order the levying officer to take any
action the court ordefs'that is necessary tc preserve the value of the
property attached or to be attached, including but not limited to selliﬁg -
the property, if the cpﬁrt-dete;mines that the propérty is perishable or
will gréatly deteriorate or greatly depreciate in value or that for some
other reason the interests of the parties wiil be best served by the
order. An order may be made under this pubdivision‘upon application of
 the plaintiff, the defendant, or a person who has filed a third-party
claim pursuant to Division 4 {commencing with Section 720.010) of Title
9., The application shall be made on noticed motion 1f the court so _
directs or a court rule so requires. Otherwise, the apﬁlication may be-
made ex parte, ‘ ' : 'i

 (b) 1If the ievying officer determines that property attached or to
be attached is extremely perishable or will greatly deteriorate or
greatly depreciate in value before a court order pursuant to subdivision
{(a) could be obtained, the levying of ficer may take any action necessary
.to preserve the value of the property or may sell the property. The
levying officer is not liable for a determination made in good faith
under this subdivision. '

(c)fExcept as otherwise provided by order of the court, a sale of

~ such proﬁerty pursuant to this section shall be made in the manmer .

| - —68-



§ 488.710

provided by Article & (commencing with Section 701.510} of Chapter 3 of
Division 2 of Title 9 and the proceeds shéll be deposited in the court
to abide the judgment in the action. Notwithstanding subdivisions (b)
and {d) of Section 701.530, notice of sale shall be posted ;nd served at
a reasonable time before sale, considering the character and condition
of_the property.

(d) If a receiver is aﬁpointed, the court shall fix the daily fee
‘of the receiver and may order the plaintiff to pay the1fees and expenses
.of the receiver in advance or may direct that the whole or any part of
Zthe fees and expenses be paid from the proceeds of any sale of the
property. Except as otherwise provided in thils section, the provisioﬁs
of Chapter 5 (commencing with Section 564) and Chapter 5a (commencing
with Section 571) of Title 7 govern the appointment, qualifications,
powers, rights, and duties of a receiver appointed under this section.

Comment. Section 488,700 supersedes former Section 488.530 and is
drawn from Section 699.070 (Enforcement of Judgments Law).

4057437

§ 488.710. Endorsement and collection of certain instruments by
levying officer . o '

488,710. (a) As used in this section, "instrument" means a check,

draft, money order, or other order for the withdrawal of money from a
financial institution, the United States, any state, or any public
entity within any state.

(b) If an instrument is payable to the defendant on demand and
comes into the possession of a levying officer pursuant to this title,
the levying officer shall promptly endorse and present the instrument
for payment..

(¢) The levying officer shall endorse the instrument by writing on
the instrument (1) the name of the defendant, (2) the name and official
title of the levying officer, and (3) the title of the court and the
cause in which the writ was‘issued, The endorsement is as valid as if
the instrument were endorsed by the defendant, No financial institution
or public entity on which the instrument is drawn 1s liable to any
person for payment of the instrument to the levying officer rather than
to the defendant by reason of the endorsement. WNo levying officer is

liable by reason of endorsing, presenting, and obtaining payment of the
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instrument. The funds or credit resulting from the payment of the
instrument shall be held by the levjing officer subject to the lien of
attachment, ) '

(d) If it appears from the face of the instrument that it has been
tendered to the defendant in satisfaction of a claim or demand and that
endorsement of the instrument is considered a release and satisfaction
by the defendant of the claim or demand, the levying officer shall not
endorse the instrument unless the defendant has first endorsed it to the
levying officer. If the defendant does not endorse the instrumenmt to
the levying officer, the levying officer shall hold the instrument for
30 days and is not liable to the defendant or to ény'other person for
delay in presenting it for payment, ‘At the end of the 3D—day holding
period, the levying officer shall ;etﬁrn the instrument to the maker.

Comment, Section 488,710 supersedes former Section 488.520 and is
drawn from Section 687.020 (Enforcement of Judgments Law). The provision

in subdivision (d) for the return of an instrument toc the msker after 30
‘days in certain circumstances is new to attachment law,

043/174

§ 488,720, ZRelease of property in excess of that needed to satisfy
amount secured

488.720. {(a) The defeﬁdant may apply by noticed motion to the
court in which the action is pending or in which the judgment in the
action was entered for an order releasing the attachment of property to

the extent that the value of the defendant's interest in the property
clearly exceeds the amount necessary tn.satisfy the amount to be secured
by the attachment.

(b) The notice of motion shall state the grounds on which the |
motion 1s based and shall be accompanied by an affidavit supporting an}
factual issues raised anﬁ points and authorities supporting any legal }
issues raised, f

(c) At the hearing on the motion, the court shall determine the
value of the defendan;'a interest in the property amd order the release
of the aftachment of the property to the extent that the value of the
defendant's interest in the property attached clearly exceeds the amount
necessary to satisfy the amount to be secured by the attachment, After

 entry of judgﬁent'in the action in which the property was attached, the
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§ 488,730
court shall also take into consideration in determining whether the
attachment is clearly excessive, the value of any property not attached
in the action that (1) has been levied upon pursuant to a writ of execu-
tion issued to satisfy the judgment in the action or (2) otherwise has
been sought to be aﬁplied to the satisfaction of the judgment in the
action.

{(d) The court’s determinations shall be made upon the basis of the
pleadings and other papers in the record; but, upon good céuse showm,
the court may receive and consider atrthg hearing additional evidence,
oral or documentary, and additional points and authorities, or it may
coatinue the hearing for the production of such additional evidence or
points and authorities.

Comment. Section 488.720 continues the substance of former Section
488,555, but the second sentenee-ofnsubdivis;pn“(c)-;s new.

27944
§ 488.730. Release of attached property’

488.730. (a) The levying officer shall release attached property
when thellevying officer receives a writtea direction to release the
property from the plaintiff'’s atforney of record or, if the plaintiff
does not have an attorney of record, from the plaintiff or when the
levying officer receives a certified copy of a court order for release
or when otherwise required to release the property., The release extin-
guishes any attachment lien in favor of the plaintiff on the property
releaged,

{(b) If the property to be released has been taken into custody
- under the levy, it shall be released to the person fromlwhom it was
taken unless otherwise ordered by the court. If the person does mnot
claim the property to be released, the 1evying officer shall retain
custody of the property and shall serve on such person a notice of wheré
possession of the property may be obtained. Service shall be made
personally or by mail. If the person does not claim the property within
30 days after the notice is served, the levying officer shall sell the
property {other than cash or 1its equivalent) in the manner provided by
Article 6 (commencing with Section 701.510)} of Chapter 3 of Division 2
of Title 9. The levying officer shall deposit the proceeds of sale and

-71-



§ 488.740

cash or its equivalent, after first deduﬁting the levylng officer's . o,
costs, with the county treasurer of the ccunty where the property is : w/j
located payable to the order of the person. If the amount deposited is -
not claimed'by the perzon or the legal representative of the person
within five years after the deposit is made, by making application to
the treasurer or other official designated by the county, it Qhall be
paid into the general fund of the county.
(c) If the property to be released has not been taken into custo&y
under the levy, the levy;ng officer shall release the attachment by
issuing a written notice of release and serving it on the person who was
served wi;h a copy of the writ and a notice of attachment to create the '
lien. Service shall be made personally or by mail. _
(d) If the property to be released was levied upon by recording or
filing a copy of the writ and a notice of attachment, the levying officer
shall record or file a written notice of release in the same office.
(e) The levying officer is not liable for releasing an attachment
in accordance with this section nor is any other person liable for
actiog in conformity with the release. - | ‘ o
Comment, Section 488,730 supersedes-former Section 488.560 and is

drawn from Section 699,060 (Enforcement of Judgments Law). See also
Sections 481,055 ("costs" defined), 482.070 (mammer of service)}. '

043/173
§ 488.740. Release on judgment for defendant
488.740. If the defendant recovers judgment against the plaintiff

and no timely motion for vacation of judgment or for judgment notwith~
‘'standing the verdict or for a new trial is filed and served and is

pending and no appeal is perfected and undertaking executed and filed as
provided in Section 921, any undertaking received from the defendant in

|
the action, all the proceeds of sales and money collected by the levylng
officer, and all the property attached remaining in the levying officer's

hands shall be delivered to the person from whom it was collected or
taken, unless otherwise ordered by the court; and the court shall order
the discharge of any attachment made in the action and the release of

any property held thereunder. _ - ' L

Comment. Section 488.740 continues fdrmer Section 488.570.
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405/780/Nz

Code of Civil Procedure § 489.240 (repealed). Deposit account or
safe deposit box not exclusively in name of defendant
SEC. 51. Section 489.240 of the Code of Civil Procedure is repealed.
482.240. (2} In addition to aay othexr prowisioa of lawy, the
provipoions ef this seetien shall bo complied with where aay of ihe

£ellowing perconal preperty io seught te be attached+

€} A depopit aceounty o iaterest thereilny not stondias im the
namae of the defeondant alener

£2) Property in a safejfdeposit wvault o¥ box meintaimed by a banlky
trust eemp&ny} savinge aad lean-asseeiationy or ether eorperation authorised
ard empowered to esnduet a safe~depesit business and rented by it te o
poetsen othar than a defondante ] .
7 £{b) The ameunt of an undestaking £iled o sbtain a writ of at-
tachment of property described in subdivisicn (a) shall be an amount not
less tharn twiee the smeunt cought &e be reeevered by the plaineiff i;
the aetion in which the writ is cought e#y if a lesser ameunt is seught
to bo levied upeny net less tham twiee the lesser amounty The undertaking
shall secure the payment of any recowery for wrongful attachment by any
parsony othe¥ than the defondant whose interesi is soughi 4o be atiachedy
wightfully ea#iéled to suech preperty {whieh person need not be named
speaifically in the undertaking but may be referred te genezally in the
same ManRer a8 in this seutense)~

£e) Obijeections o the undertaking may be made by any perssa elaiming
to ba.the rightful owner of ihe preperiy sought to be levied upon.

Comment., The substance of former Section 489.240 is continued in
Section 488.465. See the Comment to Section 488.465.

404/289

Code of Civil Procedure § 489.320 (amended). Application to terminate
temporary protective order

SEC, 52. Section 489.320 of the Code of Civil Procedure is amended
to read:
489,320. (a) A defendant who has been served with a temporary .

protective order and who has appeared in the action may apply by noticed
motion to the court in which the action is pending for an order termina-

ting the temporary protective order with respect to such defendant,
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(b) The defendant shall file an undertaking to pay the plaintiff
the amount of any judgment recoversd by the plaintiff in the action
against such defendant. The amount of the undertaking filed pursuant to
this section shall be equal to the amount of she piaintiffls elaim
sought to be secuyred by the attachment . 'The court shall issue the

order terminating the temporary protective order with respect to such
defendant upon the condition that a sufficient undertaking be filed.

Comment. The amendment to Section 489.320 is clarifying. See
Section 486.020(e). S

, 4047291
Code of Civil Procedure § 490.010 (amended). Wrongful attachment
SEC. 53. Section 490,010 of the Code of Civil Procedure 1is amended

to read: , ,
490.010., A wrongful attachment consists of any of the following:

(a) The 1evylof,a writ of attaéhment or the service of a temporary
protective order in an action in which attachment is not- authorized,
except that it is not a wrongful attachment if both of the following are
established:

{1} The levy was not authorized solely because of the prohibition
of subdivision (e} of Section 483.0i0.

{2) The person who sold or leased, or licensed for use, the property,
 furnished the services, or loaﬁed the money reascnably believed that it
would not be used primarily for persbnal, family, or household purposes.

(b) The levy of a writ of attachment or the service of a temporary
protective order in an action in which the plaintiff does not recover
judgment. '

(ﬁ) The levy of a writ of attachment obtalned pursuant to Article 3
(commencing with Section 484.510) of Chapter 4 or Chapter 5 (commencing
with Section 485.010) on property exempt from attachment except where
the plaintiff shows that ke the plaintiff reasonably believed that_the

property attached was not exempt from attachment. _ _

{&}'?Fe levy of a writ of sttachment on properety of & persenm
ether than the persen egainst whom the writ was +asued éxeept thee
it 49 not e weengful sttachment if a1t of the fellowing ewisesr
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E 490,020

£ty Fhe property levied on s required by Iaw te be regiatefeé
or recorded in the name of the ewners : }

€2) Tt appeared that; et the time of the levy; ehe persén against
whem the wekt was isswed was sueh vegiotered er reeord ewners

£33 The pleint+fé meade the levy in peed faith snd in reliamee
on the registered or recorded ewnershipr

Comment. Section 490,010 is amended to delete subdivision (d)
which related to wrongful attachment of property of third persons. A

third person whose property is levied upon may resort to the remedies
provided by Division 4 {commencing with Section 720.010) of Title 9

(Fhird-party claim) or to common law remedies.

4047293

Code of Civil Procedure § 490.020 (amended). Liability for wrongful '
attachment '

SEC., 54. Section 490.020 of the Code of Civil Procedure 1s amended 7

to read:
490,020. (a) The liability of a plaintiff for causing a wrongful
attachment under Section 490.01l0 includes both of the following:

(1) All damapes proximately caused to the defendant e=» amy other

perser by the wrongful attachment.
. (2) All costs and expenses, including attorney's fees, reasonably

expended in defeating the attachment,. _

(b) The liability of a plaintiff for wrongful attachment pursuvant
" to Section 490.010 is limited by the amount of the undertaking.
Comment. Section 490.020 is amended to make clear that only the
- defendant may recover for a wrongful attachment pursuant to Section
430,010. A third person is entitled to protection pursuant to Division
4 (commencing with Section 720.010) of Title 9 (third-party claims).

See alsc Section 488.465 {objection by third person tc undertaking where
joint account or safe deposit box 1n name of third person).

4047294
Code of Civil Procedure § 490,050 (repealed). Intervention

SEC. 55, Section 490,050 of the Code of Civil Procedure is repealed.
490,050, A pessen net sripinally & perty te an aectien whese
property is attached is emtitled te intervene im the setien ard teo

reeover damapes for wrongful atetachment te the same extent and i@
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§ 491.010
the same manner a3 & defendant in the esetionr For this purpesey
the perser whose prepexty i9 attached shell be deemed te be the berefieiany
ef the underteking feor the attachment of sueh property and shaii
heve atl righte of the benefieitary; ineluding the right te reecover
sueh damages by using the procedure provided by Seetion 490-030r

Comment. Section 490,050 is repealed to conform to the deletion of
subdivision (d) of Section 490.010.

09043

Code of Civil Procedure §§ 491.010-491.040 (repealed). Examination of
third person

SEC. 56. Chapter 11 (commencing with Sectiom 491.010) of Title 6.5
of Part 2 of the Code of Civil Procedure is repealed,

Comment. Sections 491.010-491.040 are superseded by Sections
4%1.,110-491,200,

Section 491.010. The first and third sentences of subdivision (a)
of former Section 491,010 are superseded by Section 491,110(a). The
second sentence of subdivision (a) is -superseded by Section 491.140 -
(appearance at examination by representatives of organizations). Subdivi-
sion (b) of former Section 491,010 is superseded by Section 491.110(b)
(10 days' notice to defendant). The substance of subdivision (c) of
former Section 491,010 is continued in Section 491.160(a}{l) (failure to
appear for examinatieon). Subdivision {(d) of former Section 491.010 is
superseded by Sections 491.170 (determination of third person's adverse
claim) and 491.190 (order for attachment, delivery, or payment).

Section 491.020. The substance of former Section 491.020 is continued
in Section 491.150(b). o T . _

Section 491.030. The substance of former Section 491.030 is continued
in Section 491.150(c)-(d).

Section 491.040. - The substance of former Section 491.040 is continued
in Section &91.;20.

09577

Code of Civil Procedure §§ 451.110-491,200 {(added). Examination of
third person

SEC, 57, Chapter 11 {commencing with Section 491.i10) is added to
Title 6.5 of Part 2 of the Code of Civil Procedure, to read: '

CHAPTER 11. ATTACHING PLAINTIFF'S MISCELLANEOUS REMEDIES

Article 1. Examination of Third Person -
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§ 491.110
09578

§ 491,110. Examination of third person

491.110. (a) Upon ex parte application by the plaintiff and proof
by the plaintiff by affidavit or otherwise to the satisfactlon of the
proper court that the plaintiff has a right to attach order and that a
third person has possession or control of property in which the defendant

has an interest or is indebted to the defendant in an amount exceeding

gtwo hundred fifty dollars ($250), the court shall make an order directing

the third person to appear before the court, or before a referee appointed
by the court, at a time and place specified in the or&er, to answer
concerning such property or debt. The affidavit in support of the
plaintiff's application may be based on the affiant's information and
belief.

{b} ¥ot less than 10 days prior to the date set for the examination,
a copy of the order shall be:

{1) Served personally on the third person.

(2) Served personally or by mail on the defendant.

{c) If the property or the debt is described in the affidavit or
application for an order under subdivision (2) in a manner reasonably
adequate to permit it to be identified, service of the order on the
third person creates a lien on the defendant's interest in the property

in the third person's possession or control or on the debt owed by the

‘third person to the defendant. The lien continues for a period of one

year from the date of the order unless extended or sooner terminated by
the court. .

{d) The order shall contain the following statement in l4-point
boldface type if printed or in capital letters if typed: "NOTICE TO
PERSON SERVED. If you fail to appear at the time and place specified in

this order, you may be subject to arrest and punishment for contempt of

. court and the court may make an order requiring you to pay the reasonable

attorney's fees incurred by the plaintiff in this proceeding.”

{e) The order is not effective unless, at the time 1t is served on
the third person, the person serving the order tenders to the third
person fees for the mileage necessary to be traveled from the third
person's residence to the place of examination. The fees shall be in

the same amount generally provided for witnesses when legally required

-77-



§ 491,120

to attend civil proceedings in the court where the examination proceeding

is to be conducted.

Comment. Section 491,110 supersedes the first sentence of subdivi-
slon (a) and all of subdivision (b) of former Section 491.010. Section
491.010 is drawn from subdivisions (a), (b), (¢}, (e}(l), and (f) of
Section 708,120 (Enforcement of Judgments Law). See also Section 482.070
{(manner of service). The provision in subdivision {a) limiting exami-
natlons to third persons owing more than $250 and the provisions of
subdivisions {c¢), (d), and (e) are new in the Attachment Law. Consis~-
tent with former law, Sectlon 491,110 does not permit the general exami-~
nation of -the defendant. ' '

09729
§ 491.120. Witnesses 7
491.120. In any proceeding for the examination of a third person

e e -~ [

under this article, witnesses, including the defendant, may be required
to appear and testify before the court or referee in the same manner as

upon the trial of an issue.

Comment. Section 491.120 continues the substance of former Section
491.040.

_ 09731
§ 491.130. Powers and qualifications of referee

491.130, (a) The examination'proceedings aufhorized by this-article
may be conducted by a referee appointed by the court. The referee may
issue, wmodify, or vacate an order authorized by Section 491.190, may
make a protective order authorized by Section 491.180, and may issue a '
warrant authorized by Section 491.160, and has the same power as the'
court to grant adjourmments, to preserve order, and to subpoena witnesses
to attend the examination, but only the court that ordered the reference
has power to do any of the following:

(1) Punish for contempt for disobeying an order of the referee.

(2) Make an award of attorney's fees pursuant to Sectiom 491.160.

(3) Determine a third party's claim under Section 491.170.

(b) Only a member of the State Bar of Califormia is eligible for

appointmeht as a referee pursuant to this article.
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§ 491.140

(c) Nothing in subdivision (a) limits the power of a court to
appeint a temporary judge pursuant to Section 21 of Article VI of the
California Constitution.

Comment. Section 491.130 1s new and is drawn from Section,?OB 140
(Enforcement of Judgments Law).

09736
§ 491.140. Appearance at examination by representatives of organizations

491,140, (a) If a corporation, partnership, association, trust, or
other organization is served with an order to appear for an examination, -
it shall designate to appear and be examined one or more officers,
directors, managing agents, or other persons who are familiar with its
property and debts. )

{b) If the order to apﬁéaf'}o&”Aﬁ examiaatioﬁhfequifés the appear-
ance of a specified individual, the specified individual shall appear
for the examination and may be accompanied by one or more officers,
directors, managing agents, or other persons familiar with the property

and debts of the corporation, partnership, association, trust, or other
organization.

(c} If the order to appear for the examination does not require the
appearance of a specified individual, the order shall advise the corpora-
tion, partnership, associaticn, trust, or other organization of its duty
to make a designation under subdivision (a).

Comment., Section 491.1£U-sﬁpefsedes the second sentence of sub-

division (a) of former Sectlon 491.010 and is drawn from Section 708,150
{Enforcement of Judgments Law). See the Comment to Sectiom 708.150.

10030

§ 491.150., Proper court for examination; examination outside county
where judgment entered

491,150. (2) Except as otherwise provided in this section, the

proper court for examination of a person under this article is the court
that issued the writ of attachment,

(b) A person sought to be examined may not be required to attend an
examination before a court located cutside the county in which the

person resides or has a place of business unless the distance from the
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§ 481,160

person's place of residence or place of business to the place of examina-
tion is less than 150 miles. o .

{c) If a person sought to be examined does not reside or have a
place of business in the county where the court that issued the writ is
located, a court of similar jurisdiction in the county where the person
resides or has a place of business is a proper éourt for examination of
the persﬁn. If there is no court of similar jurisdiction in the county,
a court of higher jurisdiction is a proper court.

{d) If the plaintiff seeks an examination of a person before a
court other than the court that issued the writ, the plaintiff shall do
all of the following: .

(1) File with the court from which the order is sought a certified
copy of the complaint in the pending action. ’

(2) Present to the court an affidavit in support of the application
for the order stating the place of residence or place of business of the
person sought to be examined. 5 '

{3) Make any necessary affidavit_or showing for therexamination as
required by Section 491.110.

(4) At the time of filing the application for the order, pay a
filing fee of twelve dollars ($12). No law library fee shall be charged.

Comment. Section 491,150 is drawn from Section 708,160 (Enforcement

of Judgments Law). Subdivision (b) continues the substance of former
Section 491.020. Subdivisions {¢) and {d) continue the substance of

former Section 491.030.

10032

'§ 491.160, Failure to appear for examination; penalty for unjustified
arrest .

491.160. (a) If an order requiring a person to appear for.an
examination was served by a sheriff, marshal, constable, a person spe-
cially appointed by the court In the order, or a registered process
server, and the person fails to appear: '

(1) The court m@y,'pursuant to a warrant, have the person brought
before the court to answer for the failure to appéar and may punish the
person for contempt.

(2) 1If the person's failure to appear is without good cause, the
plaintiff shall be awarded reasonable attorney's fees incurred in the

examination proceeding.
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§ 491.170

(b) A person who willfully makes an improper service of an order
for an examination which subsequently results in the arrest pursuant to
subdivision (a) of the person who fails to appear is guilty. of a misde-

meanor.

Comment., Subdivision {a)(l) of Section 491.160 continues the
substance of former Section 491.010(c); the remailnder of Section 491,160
is new and is consistent with Section 708.170 (Enforcement of Judgments

,Law). See also Section 481,205 (Mregistered process server" defined).
'The substance of the provision of Section 708.170 (relating to attorney's
fees awarded against the debtor) is not included in Sectiom 491.160

-8ince the defendant is not permitted to be directly examined under this
chapter,. :

10633
§ 491,170 Determination of third person's adverse claim
491.170. (a) Subject to subdivision (b), if a third person examined

pursuant to this article claims an interest in the property adverse to
the defendant or denies the debt, the court may, if the plaintiff so
requests, determine the interests in the property or the existence of
the debt. Such a determination 1s conclusive as to the plaintiff, the
defendant, and the third person, but an appeal may be taken from the
determination in the manner provided for appeals from the court in which
the proceeding takes place. The court may grant a continuance for a
reasonable time for discovery proceedings, the production of evidence,
or other preparation for the hearing.

{b) The court may not make the determination provided in subdivision
(a) 1if the third person's claim is made in good faith and any of the
following conditions is satisfied:

{1) The court would not be a proper court for the trial of an
independent c¢ivil action (including a creditor's suit) for the determina-
‘.tion of the interests in the property or the existence of the debt, and
the third person objects to the determination of the matter under subdi-
vision (a). l

{2) At the time an order feor examination pursuant to this article
is served on the third person a civil action (including a creditor’s
suit) is pending with respect to the interests in the property or the

existence of the debt,
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§ 491.180

(3) The court determines that the interests in the property or the
existence of the debt should be determined in a creditor's suit,

(c) Ppon application of the plaintiff made ex parte, the court may
make an order forbidding transfer of the property to the defé;dant or
payment of the debt to the defendant until the interests in the property
or the existence of the debt is determined pursuant to subdivision (a)
or until a creditor's suit may be commenced and an order obtained puréuant
to Section 491.340. An undertaking mﬁy be required in the discretion of
the court; The court may modify or vacate the order at any time with or
without a hearing on such terms as are just.

(d} Upon application of the plaintiff upon noticed motion, the
court may, 1f it determines that the defendant probably owns an interest
in the property or that the debt probably 1s owed to the defendant, make
an order forbidding the tramsfer or other disposition of the property to
any perscon dr forbidding payment of the debt until the interests in the
property or the existence of the deﬁt' is determined pursuant to subdivi-
sion (a) or until a creditor's suit may be commenced and an order obtained
pursuant to Sectilom 491.340. The court shall require the plaintiff to
furnish an undertaking as provided in Section 529. The court may modify
or vacate the order at any time after notice and hearing on such terms
as are just.

Comment. Section 491.170 1s new and is drawn from Section 708.180
{Enforcement of Judgments Law). See the Comment to Section 708.180.
Under former Section 491.010, the court was not permitted in an exami-
nation proceeding to determine an adverse claim of a third person to the
property sought to be attached. See also Sections 491.190 {order attach-

ing property or for payment of debt or delivery of property to levying
officer), 491.310 {creditor's suit).

35092

§ 491,180, Protective orders
491.180. 1In any proceeding under this article, the court may, on

motion of the person to be examined or on its own motion, make such

rprotective orders as justlice may require.

Comment. Section 491,180 1is néw and 1s drawn from'Section 708.200
{Enforcement of Judgments Law).
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§ 491,190
38041

§ 491.190. Order for attachment, delivery, or payment
491,190, (a) Except as provided in subdivision (b), at the conclu-

sién of a proceeding pursuant to this article, the court may order the
defendant's interest in the property in the possession or under the
control of the third person or a debt owed by the third person to the
defendant to be attached in the manner and under the conditions provided
by this title or to be delivered or paid to the levying officer. Such
an order creates a lien on the property or debt.

{(b) If a third person examined pursuant to this article claims an’
interest in the property adverse to the defendant or denies the debt and
the court does not determine the matter as provided in subdivision (a)
of Section 491,170, the court may not order the property or debt to be
attached or to be delivered or paid to the levying officer, but may make
an order pursuant to subdivision (c¢) or {d) of Section 491.170 forbidding
transfer or payment to the extent authorized by that section.

Comment. Section 491,190 supersede; former Section 491,010(d) and
1s drawn from Section 708.205 (Enforcement of Judgments Law). See the
Comment to Section 708.205, Under Section 491,190, the court may make
an appropriate order for the disposition of the property which may
include an order that the property be held by the third perscn under the

writ of attachment or that the property be delivered to or the debt paid
to the levying officer. i '

38654
Article 2. Creditor's Suit

§ 491,310, Creditor's suit
491.310., 1If a third person has possession or control of property

in which the defendant has an interest or is indebted to the defendant
and the property or debt has been subjected to an attachment lien, the
plaintiff may bring an action against the third persoﬁ to enforce the
third person's liability under this title.

Comment. Section 491.310 supersedes a portion of subdivision {c)
of former Section 488.550 and is drawn from Section 708.210 (Enforcement

of Judgments Law). Section 491,310 retains the requirement of former
Section 488,550 that the property or debt have been attached.
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§ 491,320
38656

§ 491,320, Joinder of defendant

491.320. The defendant shall be joined in an action brought pursu-
ant to this article but 1is not an indispensable party. The residence of
the defendant may not be considered in the determination of proper venue
unless therwise provided by contract between the defendant and the
third person,

Comment. Section 491,320 supersedes the third sentence of subdiéi—

sion (¢) of former Section 488.550 and is drawn from Section 708,220
(Enforcement of Judgments Law). See the Comment to Section 708.220.

38664
§ 491,330, Time for bringing creditor's suit
491.330. {a) Except as provided in subdivision (b), an action
shall be commenced pursuant to this article before the expiration of the

later of the following times:

(1) The time when the defendant may bring an action against the
third person concerning the property or debt. - .

(2) One year after creation of an attaéhment lien on the property .
or debt pursuant to this title if the lien is created at the time when
the defendant may bring an action against the third persoen concerning
the property or debt.

(b) An action may not be commenced pursuant to this article after
the attachment lien has expired.

{e¢) If an action is commenced pursuant to this article within the
time permitted in this section, the action may be prosecuted to judgment.

Comment. Section 491.330 supersedes a portion of subdivision (c)

of former Section 488.550 and is drawn from Section 708.230 (Enforcement
of Judgments Law).

_ 69419
§ 491.340, Order forbidding transfer of property or payment of debt

491,340, The plaintiff may apply to the court in which an action
under this article is pending for either or both of the following: .

(a) An order restraining the third person frem transferring the ' S

attached property to the defendant or from paying the attached debt to
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§ 491.350

thé deféndant. The order shall be made on noticed motion if the court
so directs or a court rule so requires. Otherwise, the order may be
made on ex parte application. The order shall remain in efféct until
judgment is entered in the action or until such earlier time as the
court may provide in the order. An undertaking may be required in the’
discretion of the court. Thé court may modify or vacate the order at
any time with or without a hearing on such terms as are just.

(b) A temporary restraining order or a preliminary injunction or
both, restraining'the third person from transferring to any person or
otherwise disposing of the attached property, pursuant to Chapter 3
(éommencing with Section 525) of Title 7, and the court may make, dissolve,
7 and modify such orders as provided therein.

Comment. Section 491,340 is new and is drawn from Section 708.240 _
- (Enforcement of Judgments Law).

4450
§ 491,350, HNo right to jury trial _
491,350, There 1is no right to a jury trial in an action under this -

article.

Comment. Section 491.350 is new and is the same as Section 708.270
{Enforcement of Judgments Law). See the Comment to Section 708,270.

e e e el v 4454
§ 491,360, Judgment in creditor's suit
491,360, If the plaintiff establishes the 1liability of the third

person, the court shall render judgment accordingly. The court may
order that the property or debt be subjected to the attachment in favor
of the ﬁlaihtiff or be delivered or pald to the 1evying officer or the
court may render judgment against the third persen in the amount of the
third person's liability.

Comment. Section 491.360C is new., The amount of the liability of
the third person is determined under Section 488,610 which incorporates

by reference the provisions of the Enforcement of Judgments Law, including
subdivision (a) of Section 701.020.
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§ 491.370
4455

§ 491.370. Costs

491.370. (a) The plaintiff may not recover costs against the third
person in an action under this article if the third person does mnot
claim an interest in the property or does not deny the debt to the
defendaqt.

(b) Costs incurred by or taxed against the plaintiff in an action

under this article may not be recovered from the defendant.

Comment, Section 491.370 is new and is analogous to Section 708.290
{Enforcement of Judgments Law).

31071

Article 3, Lien in Pending Action
or Proceeding

§ 491,410, Plaintiff's lien in pending action or proceeding
491.410. (a) If the plaintiff has obtained a right to attach order

and the defendant is a party to a pen&ing actlon or speclal proceeding,
the plaintifi may obtain a lien under this artiele, to the extent required
to satisfy the amount to be secured by the attachment, on both of the |
following:

(1) Any cause of action of such defendant for money or property
that is the subject of the other action or proceeding.

(2) The rights of such defendant to money or property under any
judgment subsequently procured in the other action or proceeding.

(b) To obtain a lien under this article, the plaintiff shall file
a notice of lien and a copy of the right to attach order in the other
pending action or special proceeding.

(c) At the time of the filing under subdivision (b) or-promptly
thereafter, the plaintiff shall serve om all parties who, prior thereto,
have made an appearance in the other actlon or special proceeding a copy
of the notice of lien and a statement of the date when the notice of
lien was-filed in the other action or special proceeding. Service shall
be made personally or by mail. Failure to serve all parties as required
by this subdivision does not affect the lien created by the filing under
subdivision (b), but the rights of a party are not affected by the lien
until the party has notice of the lien. .
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§ 491.420

(d) For the purpose of this article, an action or special proceed-

~ing is pending until the time for appeal from the judgment has expired

or, if an appeal is filed, until the appeal has been finally determined.
Comment. Section 491,410 is new and is drawn from Section 708,410

{Enforcement of Judgments Law). See also Section 482.070 (manner of
service).

31073
§ 491.420, Contents of notice of lien
491.420., The notice of lien under Section 491.410 shall countain.
all of the following:

{a) A statement that a lien has been created under this article and
the title of the court, and the cause and number of the pending action
or proceeding in which the notiée of lien is filed.

{b) The name and last known éddress of the defendant.

(¢} The name.and address of the plaintiff,

(d) The title of the court where the plaintiff's action against the
defendant is pending and the cause and number of the action,

{(e) The amount required to satisfy the amount to be secured by the
attachment at the time the notice of lien is filed in the action or
proceeding. ]

{(f) A statement that the lien attaches to any cause of action of
the defendant that is the subject of such action or proceeding and to
the defendant's rights to money or property under any judgment subse~-
quently procured in such action or proceeding. ‘

{g) A statement that no compromise, dismissal, settlement, or
satisfaction of such pending action or proceeding or any of the defen-
dant's rights to money or property under any judgment procured therein
. may be entered into by or on behalf of the defendant, and that the
defendant may not enforce the defendant's rights to money or property
under any judgment procured in such actlon or proceeding by a writ or
otherwise, unless one of the following requirements is satisfied: '

(1) The prior approval.by order of the court in which such actiomn
or proceeding is pending has been obtained. '

(2) The written consenft of the plaintiff has been obtained or the

plaintiff has released the lien.
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§ 491.430

(3) The amount to be secured by the attachment has been satisfied,

Comment. Section 491.420 is drawn from Section 708,420(a)-(g)
(Enforcement of Judgments Law).

3036
§ 491.430. Intervention; plaintiff deemed a party for certain purposes

491.430, (a) The court in which the action or special proceeding
subject to the liem under this article is pending may permit the plaintiff
who has obtained the lien to intervene in the action or proceeding
pursuant to Sec;ion 387.

{(b) For the purpose of Section 491.460, a plaintiff shﬁll be
deemed to be a party to the action or special proceeding even though the
plaintiff has not become a party to the action or proceeding under
subdivision (a).

Comment. Section 491.430 is drawn from Section 708.430 (Enforcement
of Judgments Law). .

. 34268
§ 491.5440. Enforcement, compromise, dismissal, settlement, satisfaction
491.440, (a) Except as provided in subdivision (c) of Section
491.410, unless the amount to be secured by the attachment is first

satisfied or the lien 1s released,” the judgment recovered in the action
or special proceeding in favor of the defendant may not be enforced by a
writ or otherwise, and no compromise, dismissal, settlement, or satisfac-
tion of the pending action or speclal proceeding or the judgment procured
therein may be entered into by or on behalf of the defendant, without

the written consent of the-plaintiff or authorization by order of the
court obtained under subdivision (b).

{b} The court in which the action or special proceeding subject to
the lien under this article 1s pending or the judgment procured therein
is entered may, in its discretiomn, after a hearing, make an order described
in subdivision (a).that may include such terms and conditions as the
court deems necessary. The defendant may apply for an order under this

subdivision on noticed motion. The notice of motion shall be served on

the plaintiff.
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§ 491,450

_ Comment. Section 491.440 is drawn from Section 708.440 (Enforcement
of Judgments Law), See also Section 482.070 (manner of service).

s _ 34270
§ 491.450, Endorsement of lien on _judgment and abstract

A 491.430. {a) 1f a lien 1s created pursuant to this article, the
court clerk shall endorse upon the judgment recovered in the action or
gpecial proceeding a statement of the existence of the lien and the time
it was created.

(b) Any ébstrac; issued upon the judgment shall include a statement .
of the lien in favor of the plaintiff.

Comment. Section 491.450 is drawn from Section 708.460 (Enforcement
of Judgments Law). :

35056
§ 491.460. Orders in action or special proceeding to enforce lien

491.460. (a) If the defendant is eantitled to money or property

under the judgment in the action or special proceeding and a lien created
upder this article exists, upon application of any party to the action
or special proceeding, the court may order that the defendant's rights

to money or property under the judgment be applied to the satisfaction

of the lien created under this article as ordered-hy the court. Applica-
tion for an order under this section shall be on noticed motion. The
notice of motion shall be served on all other parties. Service shall be
made personally or by mail. | |

(b) If the judgment determines that the defendaﬁt.has an interest
in property, the court may order the party having custody or control of
the property not to transfer the property until it can be attached or
otherwise applied to the satisfaction of the lien created under this
article.

{c) If thercourt determines that a party other than the defendant
has transferred propérty that was subject to a lien created under this
article, or that the party having notice of the lien created under this
article has pald the amount owing to the defendant, the court shall
render judgment against the party in an amount equal to the lesser of

the follﬁwing:
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(1) The value of the defendant’s interest in the property or the

amount paid the defendant,
(2) The amount of the plaintiff's lien created under this article,

Comment. Section 491.460 is drawn from Section 708.470 (Enforcement
of Judgments Law). See also Section 482.070 (manner of service).

4047337

Code of Civil Procedure § 492.010 (technical amendment). Attachment
in action against nonresident

SEC. 58, 5Section 492.010 of the Code of Civil Procedure is amended
to read:
492,010, Notwithstanding subdivision {a) of Section 483.010, an

attachment may be issued in any action for the recovery.of money brought
against any of the following: '
(a) Ar tndividual A natural pgrsoniwhu does not reside in this

state, _ _

(b) A foreign corporation not qualified to do business in this
state under the provisions of Chapter 21 {commencing with Section 2100)
of Division 1 of Title 1 of the Corporations Code.

{c) A foreign partnership which has not filed a designation puréuant
to Section 15700 of the Corporations Code.

Comment. Section 492,010 is_ameqdéd for consistency with Section
481.170 ("person" defined).

0437187

Code of Civil Procedure § 492.040 {technical amendment). Property
subject to attachment

SEC. 59. Section 492.040 of the Code of Civil Procedure is amended

to read:

492,040, Notwithstanding Sections 487.010 and 487,020, a writ of
attachment issued under this chapter may be levied upon any property of
a defendant fér which a method of levy is provided by Article 2 (commencing
with Section 4887348 488,300 ) of Chapter 8. However, after the defendant
has filed a general appearance in the action, oniy nonexempt property of

the defendant may be levied upon and property previously levied upon
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§ 492.070
which is exempt under Section 487.020 shall be released upon order of
the court,

Comment. Section 492.040 is amended to correct the reference to
Article 2 of Chapter 8.

043/186

Code of Civil Procedure § 492,070 (technical amendment). Application
for additional writ

SEC. 60. Section 492.070 of the Code of Civil Procedure is amended’
to read: ' ’

492.070. The application shall be executed under oath and shall
include all of the following:

(a) A statement that the plaintiff has been issued a right to

attach. order and writ of atiééﬁﬁeﬁthﬁﬁtéuéhtiEﬁ'Sétfion'4§2.030.
(b) A statement of the amount ¢the piaintiff seecks te reeover

fvreom the defendant sr; 3£ an atetachment is sought for oniy 2 part

tﬁereaf; sueh pareialt ameunt.sgngg secured by the attachment ,

(c) A description of the property to be attached under the writ of
attachment and a statement that the plaintiff is informed and believes
that such property is subject to attachment pursuant to Section 492.040.
The description shall satisfy the requirements of Section 484.02b.

Comment. The amendment to Sectlon 492,070 is clarifying and conforms
to the amendments made to Sections 484.020, 484.320, and 485.520.

405/336

Code of Civil Procedure § 493.010 (technical amendment). Gemeral
agsipnment for benefit of creditors

SEC. 61. Section 493.010 of the Code of Civil Procedure is amended
to read:
493.010. As used in this chapter, "general assigument for the

benefit of creditors™ means an agsignment which satisfies all of the
fellowing requirements: _ 7

{(a) The asgignment is an assignment of all the defendant's assets
that are transferable and not exempt from exeeutier enforcement of a
money judgment . ' |

(b) The assignment is for the benefit of all the defendant's credi-
tors.
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{c) The assignment does not itself create a preference of one T
creditor or class of creditors over any other creditor or class of : v
creditors, but the assignment may recognize the existence of preferences

to which creditors are otherwise entitled.

Comment. Section 493.010 is amended to conform to the terminology
of Title 9 (commencing with Section 680.010) (Enforcement of Judgments
Law}. See, e.g., Section 703.010.

7 . 405/337
Code of Civil Procedure § 493,040 (technical amendment). Release in

bankruEtcz
SEC, 62, Section 493.040 of the Code of Civil Procedure is amended

to read: _ _
493,040, {(a) Where a lien of attachment terminates pursuant to
Section 493;030, the assignee under a general assignment for the benefit

of creditors or, in the case of a bénkruptcy, the trustee, interim

trustee, or the debtor in possession If there is no trustee or interim

trustee, may secure the release'of_the-ettaehment attached property by
filing with fhe levying officer a request for release of attachment
stating the grounds for release and describing the property to be released,
executed under oath, together with a copy thereof.

(b) In the case of an assignee, the request shall include two
copies of thé'genéralféséignménf-for the benefit of creditors.

{c} In the case of a trustee, interim trustee, or debtor in posses-
sion, the request shall include a certified copy of the petition in
bankruptey, together with a copy thereof., '

(d) If immediate release of the attachment is sought the request
shall be accompanied by an undertaking to pay the plaintiff any damages
resulting from an iﬁproPer releagse of the attachment, in the amount of
the plaintiff's claim to be secured by the attachment, executed by a
corporate surety possessing a certificate of authotitj from the Insurance
Commissioner as provided by Sectien 1056,

{e) Within five days after the filing of the request for release of
attachment, the levying officer shall mail to the plaintiff:

(1) A copy of the request for release of the attachment, including

p—

the copy of the document filed pursuant, to subdivision (b) or (e).
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(2) If an undertaking has not been given, a notice that ihe attach-
ment will be released pursuant to the request for release of %ttachment
unless otherwise ordered by a court within 10 days after the date of
mailing the notice. _

(3) If an undertaking has been givén, a notice that the attachment
has been released. _

(f) Unless otherwise ordered by a courf, if an undertaking has not
been given, the levying officer shall release the attachment pursuant to
the request for release of attachment. after the expiration of 10 days
fﬁom the date of mailing the papers referred to in subdivision {e) to
.~ the plaintiff. If an undertaking has been given, the levying officer
shall immediately release the attachment pursuant to the request for
release of attachment.

'“‘"Tg).Where the attached property has been taken into custody, it
shall be released tn.the person making the request for release of attach-
ment or some other person designated in the request. Where the attached
property has not been taken into custody, it shall be released as provided
in subdivision (c) or (d) of Section &981569 488.730 L

(h) The levying officer is not liable for releasing an attachment
in accordance with this section nor is any other person liable for
acting in donformity with the release. ‘

Comment. Section 493,040 1s amended to insdrt a reference to
Section 488.730 which replaced former Section. 488.560.

-

T T T 203, e mm -t

. 27852
" Cade of Civil Procedure § 904.1 (amended). Appeal in superior court
SEC, 63. Section 904.1 of the Code of Ciwvil Procedure is amended

to rTead: .
904.1, An aﬁpeal may be taken from a superior court in the following
cases:
(a) From 2 judgment, except (1) an interlocutory judgment, other
than as provided in subdivisions (h), (1) and {j), (2) a judgment of
COntempt~whicﬁ 1z made final and conclusive by Section 1222, or (3) a
judgment on appeal from a municipal court or a justice court of a small

claims court.
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(b) From an order made after a judgment made appealable by subdivi-
sion (a).

(c) From an order granting a motion to quash service of summons or
granting a motion to stay or dismiss the action on the grouna"of inconve-
nient forum.

(d) From an order granting a new trial or denying a motion for

judgment notwithstanding the verdict.

(e) From an order discharging or':efusing-to discharge an attachment

or granting a right to attach order .

(£) From an order granting or dissolving an injunction, or refusing:
to grant or dissolve an injunction;

{g) From an order appointing a feceiver.

{(h) From an iﬁterlocugory judgment, order, or -decree, hereafter

made or entered in an action to redeem real or personal property from a
. mortgage thefeof, or a lien thereon, determining such right to redeem
and directing an accounting. _

(1) From an interlocutorj judgment in an action for paftition
determining the rights and interests of the respective parties and
directing partition to be made. ' ,

(1) From an interlocutory judgment of dissolution of marriage,
 including the provisions thereof determining the separate, community, or
quasi-community character of the parties' properties, regardless of
whethe; the court in such judgment has reserved jurisdidtion pursuant to
Seﬁtion 4800 of the Civil Code to value or divide all or a portiom of f
the community or quasi-comminity property.

(k) From an order or decree made appealable by the provisions of
the Prcobate Code, _ j

Comment, Subdivision {e) of Section 904.1 is amended to make clear -

that an appeal may be taken from issuance of a right-to attach order.
See, e.g., Section 484.090.

27817

Code of Civil Procedure § 904.2 (amended). Appeal in municipal
or justice court ’

SEC.|64. .Section 904.2 of the Code of Civil Procedure is amended

to read:
|

!
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904.2. An appeal may be taken from 2 municipal or justice court in

the following cases: _ ‘i

(a) From a judgment, except (1) an interlocutorf judgmenk, or (2) a
judgment of contempt which is made final and conclusive by Section 1222,

(b) From an order made after a judgment made appealable by sub~
division (a).

(¢) From an order changiﬁg or refusing to change the place of
trial, .

(d) From an order granting a motion to quash service of summons or
granting a motion to stay or dismiss the action on the ground of inconve-
_ nient forum.

{e) From an order granting a new trial or denying a motion for
judgnent notwithstanding the verdict. _

- 4£) From an order discharging of refusing to discharge an attachﬁent
or granting 2 right to attach order . . '

(g) From an order granting or dissolving an injunction, or refusing
to grant or dissolve an injunction.
(h) From an order appointing a receiver.
(i) From a judgment of the small claimé court as provided in Chapter.
5A (commencing with Section 116) of Title 1 of Part 1 of this code.
. Comment. Subdivision (f) of Section 904.2 is amended to make clear

‘that an appeal may be taken from issuance of a right to attach order.
See, e.g., Sectlon 484.090. .

T R h, wt mp

67704

7 . Commercial Code § 92409 (technical zmendment). Combined certificate
of Secretary of State

SEC. 65. Section 9409 of the Commercial Code is amended to read:

9409,  (a) Upon request of any person, the Secretary of.State shall
issue a combined certificate showing the information as to financing
statements as specified in Section 9407 of this code, the information as
to the state tax liens as specified In Section 7226 of the Government
Code, the information as to attachment liens as specified in Seetien
488+346 Sactions 488.375 and 488,405 of the Code of Civil Pracedure, the

information as to judgment liens as specified in Section 697.580 of the

Code of Civil Procedure, and, if the name requested appears to be other

than an individual, the information as to federal liens as specified in
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SEC. 66

Section 2103 of the Code of Civil Procedure., The fee for such a com-
bined certificate is five dollars ($§5).

{b) The Secretary of State shall construe a request for a certifi
cate as one for a combined certificate pursuant to this section unless
the request is specifically limited to federal liemns, state tax liens,
judgment liens, or attachment liens.

Comment. Section 9409 is amended to correct the cross—references
to provisions relating to attachment liens.

968/702
Operative Date _
~ SEC. 66, This act shall become operative only if Assembly Bill No.

707 is chaptered and becomes effective January 1 .1983 and in such case
this act shall become nperative on July 1 1983, the same as Assembly
Bi111 NHo. 707. '
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