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D-312 10/28/80 

Memorandum 80-93 

Subject: Study D-312 - Liability of Marital Property for Debts 

Attached to this me~'orandum is a copy of the recommendation relat

ing to liability of marital property for debts, revised in accordance 

with the Commission's decisions at the October 1980 meeting. 

Procedure on recommendation. The staff notes that the Commission 

deferred decision on a number of key points in connection with this 

recommendation: 

--liability of former community property awarded to nondebtor 

spouse in dissolution of marriage; 

--whether there should be different orders of satisfaction for 

"separatell and "community" contract obligations; 

--whether there should be an order of satisfaction for prenuptial 

debts of all kinds; 

--liability of separate property of nondebtor spouse for neces

saries obligations of debtor spouse; 

--whether the Uniform Fraudulent Conveyance Act requires amendment 

as applied to interspousal transfers. 

The reason for deferring final decision on these matters is to permit 

Professor Bruch to complete her community property study, since her 

recommendations concerning reimbursement ,rights and division of property 

at dissolution may affect the Commission's decisions in these related 

areas. 

Given the number and the significance of the decisions that have 

been deferred, the staff believes it would be premature to submit a 

recommendation relating to liability of marital property for debts at 

this time. However, our general enforcement of judgments recommend2tion 

is going in now, and liability of marital property is an important 

aspect of it. The staff recommends that the Commission submit to the 

Legislature for now only those aspects of the liability of marital 

property recommendation that are esse.ntial for t;he prope.r operation of 

the enforcement of judgments statute. The only matter that is essential 

i~ the addition of subJivision (b) to Civil Code Section 5121 (see 
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The staff believes that in order to proceed with the real property 

law study we must make the initial decision whether to adopt a market

able title act. The staff proposes to commence work on the study by 

preparing for Commission consideration a marketable title act along with 

a discussion of the policies involved. At that point the Commission 

should be in a position to make some decisions in this area. 

After the marketable title act, the area most commentators felt was 

in need of attention was a tract indexing system for title records. See 

Exhibits 3, 4, 9. One commentator felt that the grantor-grantee index 

serves a useful function in some areas not related to transfer of 

title, such as judgment liens. See Exhibit 5 (Robert McNamee). Another 

felt that a broad-based land data records system is essential. See 

, 

Exhibit 7 (Luther Avery). The staff believes this is primarily a question 

of politics (will the title insurance companies feel a major source of 

revenue is being taken away?) and money (how much will it cost to establish 

effective tract indexes, particularly a state-wide tract index?). These 

are matters the staff does not feel competent to answer at present. We 

plan to make inquiries of knowledgeable people before we come up with 

any suggestions for the Commission. 

There was considerable interest in clarifying and simplifying the 

law governing covenants and future interests. See Exhibits 2, 3, 4. 

Some of the problems with estates and interests in land will probably 

arise and be resolved in connection with the marketable title act. To 

the extent the problems are not resolved in the marketable title act, 

the staff proposes to work clarifications of the law into the Commis

sion's agenda as time permits on a priority basis. See, for example, 

Memorandum 80-89 proposing that during the coming year the Commission 

work on the Uniform Conservation and Historic Preservation Easements 

Act, which would replace these limited-purpose easements, restrictive 

covenants. and equitable servitudes with a single property interest 

serving the same functions. 

Two commentators suggested that the Commission give serious con

sideration to adc'ption of a title registration (Torrens) system of title 

assurance. See Exhibits 2 (Prof. Rabin) and 4 (Prof. Dukeminier). The 

staff has doubts that a title registration scheme would stand a reason

able chance of enactment in view of the opposition of the title insur

ance industry and in view of California's past disastrous experience 

-2-

( 
• 

• 



" 

· . 
with Torrens title. However, our commentators point out that the 

Torrens system could be substantially improved by statute. The staff 

believes that the Commission should at least investigate ~he posaibility 

of adopting a title registration system and make an initial decision 

whether it would be feasible or desirable. At a meeting in the near 

future the staff will schedule a presentation of the title registration 

system, with viewpoints pro and con from interested people, so that the 

Commission can decide whether to spend its resources pursuing this 

matter further. 

Commentators also suggested a number of other major areas they felt 

the Commission should look into: 

(1) One commentator pointed out a number of problems with wills. 

See Exhibit 4 (Prof. Dukeminier). The Commission has been authorized to 

study the Probate Code and we will take up the problems in connection 

with thia study. 

(2) Another commentator suggests the study of real property secur

ity law. See Exhibit 6 (Prof. Maxwell). This has been suggested to the 

Commission before, and in fact the Commission's authority to study 

creditors' remedies includes authority to study "procedures under pri

va te power of sale in a trust deed or mortgage." The problems in this 

area are significa,nt and this would require substantial Commission and 

staff resources which are not available at this time. The staff recom

mends that we continue to defer this matter but that we take it up 

sometime later, perhaps after the enforcement of judgments law is en

acted. 

(3) A third commentator suggested that we investigate new economic 

and legal rights in real estate and land use restrictions. See Exhibit 

7 (Luther Avery). The staff suggests that when we finish our study 

title and conveyancing matters we might turn our attention to these 

other areas if specific problems in them are apparent or have been 

pointed out to us. 

(4) A final commentator suggests that we study inverse condemna

tion law. See Exhibit 8 (Allen Kent). The Commission is already 

authorized to study inverse condemnation and has done some work in the 

area. However, the Commission has felt that it is not possible to draft 

acceptable legislation in this area, except perhaps with respect to 
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procedural aspects of inverse condemnation. We have placed this study 

on the back burner. ~, 

There are numerous other aspects of Professor Blawie's study that 

are not mentioned in this memorandum. The staff feels it is premature 

to schedule Commission consideration of these matters until we are 

further along in the study. We will have our hands full for the time 

being with a marketable title act, investigation of tract indexing, 

convenant and future interest reform, and title registration. Some of 

the smaller problems we may be able to work into the agenda on a piece

meal basis as staff and Commission time 'permits. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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(213) 488-7322 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Dear Mr. DeMoully: 

8207-9-4 

The Uniform Probate Code Subcommittee of the 
Estate Planning, Trust and Probate Law Section of the 
California State Bar divided itself into two sub-subcom
mittees for the purpose of responding to the Law Revision 
Commission's request for comments concerning the two 
sections of the Uniform Probate Code presently under con
sideration by the Commission. These sections deal with 
non-probate transfers and the durable power of attorney. 
The purpose of this letter is to pass on to the Commission 
the comments concerning the non-probate transfer section. 
In a separate letter you will receive comments concerning 
the durable power of attorney section. 

In general, we believe that the non-probate 
transfer section is well drafted and its adoption in 
California would be an improvement in California laws. We 
do have the following specific recommendations: 

the 
(1) We do 

extent that 
not favor inclusion 
such 'section gives a 

of Section 6-107 to 
creditor the ability 
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share for a surviving spouse. The drafters of the 
Uniform Probate Code did not propose that such elective 
share concept be adopted in community property estates. 
As a result, the reference in Section 6-106 to Section 
2-201 thru 2-207 should be eliminated. 

As a final and general comment we note that 
there is a need to coordinate these new sections dealing 
with non-probate transfers with other statutory provisions 
which now exist which pertain to bank and savings and loan 
accounts. We have not made any attempt to isolate these 
other statutory provisions for the reason that we have 
great confidence that the California Law Review Commission 
will do 50 in due course. 

I would be Fleased to amplify on or clarify any 
of the matters set forth in this letter. 

REG/vef 
cc:Colleen M. Claire 

Joyce Parsons 
Mary Flett 
All Members of Uniform 

Probate Code Subcommittee 

With best regards, 

·---y(~<~/'dr ~/;J 
.k-'f-··c < '-'-'\ 

Ronald E. Gother 
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MICHAEL. !... MASON 
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GARY B. POLGAR 

DONALO J. PROIETTI 

K£NMETH M. ROBBINS 

A P"RTNEA$HlP INCLUOING A PROFESSIONAL. CORPORATION 

650 WEST 19TH STREET 

POST OFFICE Box 2184 

MERCED. CAL.tFOAN~A 95.340 

(209) 723"'4372: 

AUgust 8,-1980 

California Law Revision Commission 
40() Middlefield Rd., Room D-2 
Palo Alto, California 94306 

RE: Your letter of June 20, -1980 
Requesting Comments Concerning Enactment 
in California of Article VI of-the 
Uniform Probate Code 

Dear Sir: 

Los BNtos OmCE: 

840 6"" 5TREEr 
-PoST OI"ACE Box 471 

1.OS ELt.Nos. CAa..rf'of:lNIA 93635 
(Z09) 8211!!1H!S84 

...... VT'" MERCED 

The adoption of article VI of the Uniform Probate Code 
in California would be a significant advantage to the very 
liquid if not small estate, allowing for the disposition of 
cash very sirnplyand,with little or no interference from the 
county or state. 

However, I have a fe\q concerns which must be voiced. ' 
Since Section 6-104 conferrs immediate ownership of these 
accounts without apparent amount limitations, how will the 
inheritance taxes be accounted for on large amounts released? 
Since n'o ,?robate court l'lill grant a petition for distribution 
without the inheritance taxes having been paid in full, '''hat 
provisions will be made for collecting the inheritance tax 
from such a beneficiary? Will remaining property be "frozen" 
or have a lien imposed to the possible detriment of other 
beneficiaries to satisfy the taxes owed by an insolvent 
(having squandered his fortune) or one who had abscondent 'Idth 
his or her account? 

I suggest appropriate changes be made to the P-robate and 
Revenue and Taxation codes to allow distribution on an estate 
when the taxable estate results in inheritance taxes due from 
a party receiving assets from such survivorship accounts who 
has no interest in the nrobate estate. Pavment of inheritance 
taxes on the probate assets, or on other assets received from 
decedent by parties to the probate, would still be required 

.~----



california Law Revision Committee 
August 8, 1980 
Page 2, 1980 

.contract. 

KMR:kt 

Very truly yours, 

l~ OB~ 
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Mr. John H. DeMoully 
Executive Secretary 

July 16, 1980 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, California 94306 

Re: Uniform Probate Code 

Dear Mr. DeMoully: 

OF COU .... SEL 

IfAflOLD A ... ,PTON 

MELVILI..£ a. N'''''MER 

.JEROME i:OW .... ROS 

HARRY L.. USHER 

TELEPHONE (213) Z74-8011 

C .... SL.E ACOAE:SS: "'APTON 

TELE:;IC.;Ei745Se 
TEI..£COPIER (O!I.3Ij 0!78--4667 

IN REPI • .'r PLEASE REFER TO; 

I have received a copy of the tentative recommendation 
of the California Law Revision Commission regarding enactment 
of Article VI of the Uniform Probate Code. 

I believe that the number of types of accounts 
contemplated by the legislation is insufficient. For example, 
express provision should be made for holding accounts as 
community property and as tenants in common. 

Express recognition should also be given to the problem 
of elderly parents who, typically, will name one child as a joint 
tenant with regard to a bank account so as to allow that child to 
manage funds should the parents become incapacitated. Under such 
arrangements, the child usually promises the parents that upon the 
death of the surviving parent, he will divide the account proceeds 
equally with the other children. This form of oral trust has been 
widely accepted, on an informal basis, by the State Controller's 
office for California inheritance tax purposes. 

PGH:mz 
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Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
4000 Middlefield Rd, Room D-2 
Palo Alto, California 94306 

AUgust 14, 1980 

Re: Article VI of Proposed Uniforn Probate Code 

Dear Mr. DeMoully: 

our Probate Judge John A. Ertola has referred to me a copy of 
your memo of June 20 addressed to persons interested in probate law. 

On a quick review I am struck by (1) the drastic impact that the 
proposal would have on joint tenancy accounts which are frequently 
used as formal or informal estate planning devises to avoid probate 
administration, and (2) the lack of specific reference to community 
property. 

' ..... 
If community property is included in "Multiple-Party Accounts, n 

then proIJosed Section 6-107 would seem to be in conflict with portions 
of the present Probate Code (See e.q., Secs 202, 650) whereby community 
property may not be subject to administration. 

To make multiple party accounts, especially joint tenancies, sub
ject to rights of creditors, etc. under 6-107, and to questions as to 
the degree or amount of ownership under 6-103, are of course matters of 
policy, but will certainly have far-reaching effects on present assump
tions and rules, and should be well considered and publicized before 
adoption. 

&uzelKll'~_ ..... ~ 
\JOInt B. 0' DONNELL . 
Probate Commissioner 
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SAN F'RANC1SCO, CALIFORNIA 94111 

July 24, 1980 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alto, CA 94306 

PROBATE LAfv 

Dear Mr. Demoully: 

TI:l.EF'I-tONE 

""RIItA eOOE 415 

768-a555 

c .... L.1E .... OOFUESS BAM 

OUR FILE NUMBER 

I would support the enactment of the substance of Article VI (Non-Probate Transfers) 
of the Uniform Probate Code (UPC) with the necessary technical revisions. I do not 
have the time to go through the law seeking all inconsistent provisions of existing 
California law. I would be happy to review such an analysis if one is prepared. 

Conceptually, I have no strong opinion favoring "Totten Trusts" or a P.O.D. account 
and I question the social wisdom of encouraging banks or other financial institutions 
to institute such plans in California. As a "legal matter rr I have no problem with 
these two new types of accounts, but I imagine there will need to be extensive 
change in the Financial Code and in the regulations of financial institutions. I 
question the value of such new laws if the banking industry is not strongly advocating 
such change. 

An interesting aspect of the multiple-party accounts is the effect upon unmarried 
cohabitors. I wonder whether the multiple-party accounts will further confuse an 
already confused area. Also, I believe the multiple-party account will need review 
by family law practitioners to see if it creates added problems at the time of marital 
dissolution. 

I believe Part 2 "Provision Relating to Effect of Death" is a welcome addition to the 
law. I assume there will be need for revision of the Insurance Code and regulations 
and possibly other general statutes. The operative language" . .. a contract, gift, 
conveyance or trust is deemed to be nontestamentary f. • ." seems wrong_Usually it is 
intended that the relevant provisions operate at death. Therefore l the provisions are 
"testamentary." I believe the language "deemed to be nontestamentary_ " should be 
" .deemed to be legally operative. .. 

Your sincerelYI 

) 

fu".~'H~ 
IJA:ble 
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July 30, 1980 
OtJR .... 11.E NO. 

California Law Revision Commission 
4000 Middlefield Rd., Room 0-2 
Palo Alto, California 94306 

Dear Sirs: 

Re: Article VI of the Uniform Probate 
Code - Recommendations 

My comments are in response to your letter of 
June 20, 1980, concerning the enactment of Article VI of 
the Uniform Probate Code in California. 

The proposed sections on multiple-party accounts 
appear to be workable and useful. 

The proposed section 6-201, provisions for payment 
or transfer at death, would seem to be inviting substantial 
litigation as to the formalities required for an instrument 
with testamentary effect. Conservative estate planning would 
require a careful review of all such "non-testamentary" docu
ments, and it is likely that many such documents would be 
inconsistent with the recommended estate plan. Amendments to 
such "non-testamentary" documents may not be possible, and 
the cost of carrying out such amendments where possible might 
be substantial. In short. in the interest of economy and 
flexibility, it would seem preferable to retain the will as 
the principal testamentary instrument. The formalities 
required for a will tend to promote informed estate planning 
and tend to discourage ignorant error, undue influence, and 
fraud. . 

KCT:mc 
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UNIVERSITY OF CALIFORNIA, LOS ANGELES 

BERKELEY' O ... .\'IS • IRVINE • LOS ..... ~GELES • RIVERSIDE • HS DIEGO' SAN FliANCl5CO 

Mr. John H. DeMoully 
Executive Secretary 
Calif. Law Revision Commission 
Stanford Law School 
Stanford, CA 94305 

Dear Mr. DeMoully: 

UCLA 

S .... NTA BARBARA • S.o\~TA CRL:1: 

SCHOOL Of LA W 
LOS ANGELES, CAUFORSIA 90024 

June 11, 1980 

I thoroughly approve of the adoption of Article VI of the Uniform 
Probate Code. There is simply no convincing reason why payable-on-death 
designations on a bank account are not permitted while Totten Trusts and 
joint bank accounts are. The possibility of fraud is exactly the same in all 
three cases, as the bank records are equally reliable, or not reliable, in 
all three cases. It makes mischief, with unwanted consequences, for 
bankers to have to force people artificially into either Totten Trusts or 
joint bank accounts when what they really want is a p-o-d account. Why can't 
the depositor have what he wants? 

As for payable-on-death designations on other written contracts, there 
is no convincing reason why these should not be valid. Death designees are 
valid on life insurance contracts, on pension plans, and on government bonds. 
The appropriate analysis is that these are third party beneficiary contracts, 
and the fact that economic benefits pass at death rather than during the life 
of a contracting party does not bring the contracts within the statute of 
wills, just as the fact that economic benefits shift at the death of a trust 
beneficiary does not bring the trust within the statute of wills. The real 
issues are whether the acts of the contracting parties indicate a firm intent 
to be bound and whether the evidence is reliable. The UPC believes binding 
written contracts are reliable, and so do I. 

JD:bd 

Sincerely, 

,

cn/i 
, Jesse Dukeminier 

/ Professor of Law 
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John H. DeMoully 
Executive Secretary 

lIST'" FLOOR - CENTURY ~ARK PLAZA 

1801 CENTURV PARK .EAST 

J..OS ANGEL.£$. CAL.IFORNIA 90067 

i2131 277-5400 

July 17, 1980 

• 

California Law Revision Commission 
4000 Middlefield Road, Room D-2 
Palo Alt9, California 94306 

C:AaL.£ AOD4U:SS: G ENRAS 

.. EO NARD G. I.E'.OW 

U.37-t875] 

IN REPL." Ft£,.ItR TO: 

Be: June 20, 1980 memorandum regarding 
Article VI of the Uniform Probate Code 

Dear' Mr. DeMoully: 

I ~ not current on what the commission is doing to 
revise California probate law. I did receive the June 20, 1980 
bemO referred to above and couldn't help but write to comment 
on California probate law. 

I practiced in Wisconsin for six years and lived 
through that state's revision of its probate and inheritance 
tax laws. Compared with Wisconsin's probate and inheritance 
tax laws, California's laws, as foriner Ninth Circuit Chief 
Judge Chambers w9uld say, Hare downright crummy." 

I hope that the Commission is going 
tentatively recommend adoption of Article, VI. 
pimple on a gnat. 

Best regards, 

EDM/aw 

to do more than 
Article VI is a 

------_. 
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CHAIRMAN 
Mr. Everett V. O'Rourke 
518 Messina [)rive 
Sacramento, CA 95819 
(916) 454·3809 

NATIONAL· 
I'.ETII'.ED 

TEACHERS 
ASSOCIATION 

AMERICAN 
ASSOCIATION 
OF RETIRED 
PERSONS 

CAUFORNIA JOINT STATE LEGISLATIVE COMMITTEE 

VICE CHAI RMAN 
Mr. Gene Wheeler 
758 Cameo Avenue 
Hemet, CA 92343 
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SECRETARY 
Mrs. Margaret F. Helton 
162 Mankato 
Chula Vista, CA 92010 
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Frank Freeland, Member 
429 Dunster Dr. #2 

&: Chairman, Taxation Subcolllllittee 
Campbell, Ca. 95008 

John H. DeMoully, Executive Secretary 
California Law Revision Commission 
4000 Middlefield Rd. Room D-2 
Palo Alto, Ca. 94306 

Dear Mr. DeMoully: 

Aug. 1. 1980 

This is in response to your June 20 &: June 26, 1980 transmittals 

and to your inviting of comments pertaining to your Commission's 

publications titled: 

ANALYSIS OF ARTICLE VI OF UNIRlRM PROBATE CODE 
COpy of ARTICLE VI NON-PROBATE TRANSFERS 
TENTATIVE RECO~1MENDATION relating!2. LIABILITY OF MARITAL 

PROPERTY FOR DEBTS 

Not being an attorney, and commenting from a layman's point of view, 

it seems that the contents of those papers are very complicated and 

inVolved. However, I feel that we should appreciate your efforls and 

attentions in composing the details which we should be aware of, and 

we are pleased to see that your study is in progress. I did note a 

number of comments by the Joint Editorial Board in the copy of 

ARTICLE VI, and am also pleased in knowing that its input is being 

considered in the work which your Commission is doing. 

fronk M. Hl:ghe~ 
PreSident Nn.iA. 

J. Leonard JOh/"150r. 
Pres.'dent. AAfI,tJ 

Sincerely, 

~ij' i, ...... /y' (1 .~A 
~Ut.-.....v~ /v:-cZ b..--..- '--

Frank Freeland 

.CYril F, OJlckfteld 
Executive Director 

Notional Headqucrters, 1909 K Street. N 'Vi. 'I'/oshln9'0;1 DC. 20C49 (202) 872.4700 
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Staff Draft 

Letter of Transmittal 

To: The Honorable Edmund G. Brown Jr. 

Governor of California and 

The Legislature of California 

November 14, 1980 

Pursuant to the legislative directives of Resolution Chapter 45 of 

the Statutes of 1974 to study creditors' remedies and Resolution Chapter 

65 of the Statutes of 1978 to study community property, the Law Revision 

Commission submits herewith its recommendations on one aspect of these 

studies--liability of marital property for debts. The Commission gener

ally recommends the clarification and codification of existing law. The 

Commission has deferred recommendations on a number of related matters, 

such as liability of property for debts after dissolution of marriage 

and reimbursement rights between spouses, pending completion of the 

major portion of its study on management and control and division of 

community property. 

Respectfully submitted, 

Beatrice P. Lawson 

Chairperson 
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RECOMMENDATION 

relating to 

LIABILITY OF MARITAL PROPERTY FOR DEBTS 

General Approach 

The eight community property jurisdictions in the United States 

have developed three distinct systems of applying marital property to 
1 

the debts of one or both spouses. Each system protects the marital 

property from creditors to varying degrees by creating exceptions to 
2 

liability of the property for debts. 

The system least favorable to creditors is that developed in Wash

ington and Arizona, which requires a classification of debts as com-
3 munity or separate. All community property and the debtor's separate 

property is liable for a "community" debt, but only separate property of 

the debtor spouse is liable for a "separate" debt. Since in the ordi

nary case a substantial portion of the marital property is community, a 

creditor holding a separate debt may find the debt uncollectable. A 

practical consequence of this system is that creditors require consent 

of both spouses before extending credit and courts strive to classify 

debts as community in order to avoid unfairness to creditors. 

A system more favorable to the interests of creditors is that 

developed in New Mexico. Under this system, debts are classified as 

1. 

2. 

3. 

Reppy, Debt Collection From Married Persons in California, a~ ~. 3 
(1980) This is a study prepared for the California Law Rev~s10n 
Commis~ion which is hereinafter cited as "Study." Copies of the 
study are ~vailable from the Commission on request. The study is 
scheduled for publication in the San Diego Law Review in revised 
form in October 1980. 

Marital property consists of the community property and the sepa
rate property of either of the spouses, but the separ~te property 
of the nondebtor spouse is ordinarily immune. In Cal~fornia, the 
separate property of a nondebtor spouse is liable for supp~r~ 
obligations of the debtor spouse in limited situations. C~v~l Code 
§§ 5131-5132. 

For a discussion of the debt classification system, see Study at 
pp. 3-5. 
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community or separate, community property being liable for community 

debts and separate property of the debtor spouse being liable for that 

spouse's separate debts. In the case of a separate debt, if the sepa

rate property is exhausted and the debt remains unsatisfied, the credi

tor may reach the debtor's half-interest in the community property, in 

effect forcing a partition. The mechanical operation of such a scheme, 

and the subsequent readjustment of property rights between the spouse, 
4 is not clear. 

Most community property states, including California, employ a 

system that is most favorable to creditors. Creditors under this system 

may satisfy their debts out of property over which the debtor spouse has 

management and control. In California, this means that generally a 

creditor may reach the separate property of the debtor spouse and all 

the community property since the spouses have equal management and 
5 control of the community property. This general rule is subject to 

exceptions, which are dealt with below. 

Of the possible approaches to liability of marital property for 

debts, the managerial system (which is the present California system) is 

generally most sound in theory and practice. It gives greatest assur

ance that debts of the spouses will be satisfied, subject to the statu-

tory scheme of 

basic needs of 

exemptions which will preserve property necessary for 
6 the spouses. Systems that require characterization of 

type of debt and partition of community property create serious adminis

trative problems. Moreover, liability of the property over which the 

debtor has management and control conforms to the reasonable expecta

tions of both spouses and creditors. The Commission recommends that the 

general approach of existing California law to liability of marital 

property for debts be preserved. 

4. For a discussion of the partition system, see Study at pp. 18-19. 

5. For a discussion of the California managerial system, see Study at 
pp. 23-27. 

6. See discussion below under "Exemptions." 
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Property Under Management and Control of One Spouse 

Under California's managerial approach to liability of marital 

property, property over 

liable for the debts of 

which a spouse has management and control is 
7 the spouse. Since both spouses have equal 

management and control of the community property, this yields the rule 

that all community property· is liable for a debt of either spouse. 

California law, however, prescribes three situations where commun

ity property is under the management and control of only one spouse. A 

spouse who is operating or managing a business that is community per-
8 sonal property has the sole management and control of the business. A 

community property bank account in the name of a spouse is free from the 
9 control of the other spouse. If one spouse has a conservator, the 

other spouse having legal capacity has exclusive management and control 
10 of the community property. Whether these types of community property 

are liable for a debt of the spouse not managing and controlling the 

property is not clear. 
11 

The policy supporting liability of community property for a debt of 

either spouse incurred before or during marriage--maximum protection of 

creditors' rights with minimum procedural burdens--also supports liabil

ity of the property regardless whether it is under the management and 

control of one or both spouses. The law should make clear that the 

community property is liable for a debt of either spouse notwithstanding 

the concept that liability follows management and control. 

7. See Study at pp. 23-27; see also 1974 Cal. Stats. ch. 1206, § 1, p. 
2609: 

The Legislature finds and declares that • • • the liability of 
community property for the debts of the spouses has been 
coextensive with the right to manage and control community 
property and should remain so • • • • 

8. Civil Code § 5125(d). 

9. Fin. Code § 851. 

10. Prob. Code § 3051. 

11. See Study at pp. 48-56. 
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Order of Satisfaction Against Property 

Under"the California approach to liability of marital property, all 

of the community property as well as the debtor's sep'arate property is 

liable for a debt of the spouse. If the debt was incurred for community 

purposes, an argument can be made that the community property should be 

first exhausted before resort to the debtor's separate property is 

permitted. If the debt was incurred for separate purposes, an argument 

can be made that the separate property of the debtor should be first 

exhausted before resort to the community property is permitted. 

Existing California law prescribes an order of satisfaction in two 

situations. Civil Code Section 5122(b) requires a determination whether 

or not a tort judgment arises out of an activity that benefits the 

community--if so, the judgment must be satisfied first out of community 

property and then out of the separate property of the tortfeasor; if 

not, the judgment must be satisfied first out of the separate property 
12 of the tortfeasor and then out of community property. Civil Code 

Section 5132 requires a spouse to support the other spouse out of sepa-
13 rate property if there is no community or quasi-community property. 

12. Civil Code Section 5122(b) provides: 
(b) The liability of a married person for death or injury 

to person or property shall be satisfied as follows: 
(1) If the liability of the married person is based upon 

an act or omission which occurred while the married person was 
performing an activity for the benefit of the community, the 
liability shall first be satisfied from the community property 
and second from the separate property of the married person. 

(2) If the liability of the married person is not based 
upon an act or omission which occurred while the married 
person was performing an activity for the benefit of the 
community, the liability shall first be satisfied from the 
separate property of the married person and second from the 
community property. 

13. Civil Code Section 5132 provides: 
5132. A spouse must support the other spouse while they 

are living together out of the separate property of the spouse 
when there is no community property or quasi-community prop
erty. 

For the purposes of this section, the terms "quasi-com
munity property" and "separate property" have the meanings 
given those terms by Sections 4803 and 4804. 
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An order of satisfaction creates a number of practical problems. 

It requires a procedural mechanism for determining whether the debt is 

community or separate in character, whether the property levied upon is 

community or separate, and whether the other types of property have been 

exhausted in the order of satisfaction. The California statutes do not 

attempt to resolve these problems and there is no useful experience of 
14 operation under them. Other jurisdictions have enacted limited prior-

ity schemes, but these schemes offer no useful guidance; apparently, 
15 elaborate court proceedings are required to make them operable. 

The Commission believes that the order of satisfaction of tort 

debts should be preserved and implemented by a workable procedure. The 

Commission has reserved judgment whether the order of satisfaction for 

necessaries debts should be preserved and whether orders of satisfaction 

should be extended to contract debts generally. 

The procedural scheme for the order of satisfaction of tort debts 

recommended by the Commission is modeled upon the scheme for claiming 

exemptions. 16 [Further discussion to be supplied.] 

Prenuptial Debts 

If a person contracts a debt before marriage, the earnings of the 
17 person's spouse after marriage are not liable for the debt. This rule 

implies two corollaries: 

(1) Community property other than the earnings of the nondebtor 

spouse after marriage is liable for prenuptial contract debts. 

14. See generally discussion in Note, Tort Debts Versus Contract Debts: 
Liability of the Community Under California's New Community Prop
erty Law, 26 Hastings L.J. 1575 (1975). 

15. See Bingaman, The Community Property Act of 1973: ! Commentary and 
Quasi-Legislative History,S N.M. L. Rev. 1 (1974). 

16. See Code Civ. Proc. § 690.50 

17. Civil Code § 5120. 
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(2) The earnings of the nondebtor spouse after marriage are liable 

for prenuptial tort debts. 

The first corollary is correct. Since the debtor spouse has a 

half-interest in community property, all community property other than 

earnings of the nondebtor spouse (which is peculiarly personal) should 

be liable for the satisfaction of the prenuptial debt. This principle 

should be codified expressly. 

The second corollary is not correct. There is no sound basis to 

distinguish prenuptial tort and contract debts. The earnings of the 

non debtor spouse should not be liable for any prenuptial debts of the 

debtor spouse, whether based on contract or tort. 

A related matter is how long the earnings of the 

should remain not liable for a prenuptial debt of the 

nondebtor spouse 
18 debtor spouse. 

The Commission recommends that the earnings should lose their protection 

from liability upon a change in form, but that they should retain their 

protection so long as traceable in bank accounts. This will ensure that 

substantial amounts of community property are not immunized from cred

itors, that the judicial system is not burdened by extensive tracing 

requirements, and that earnings will remain exempt so long as they 

retain their peculiarly personal character. This will also parallel the 

protection the Commission recommends be given to funds exempt from 
19 enforcement of judgments. 

Liability for Necessaries 

Under existing law, separate property of a spouse is not liable for 

the debts of the other spouse except that the separate property is 

liable 

living 

for the necessaries of life contracted by either spouse while 
20 together. This exception is based on the obligation of the 

18. See Study at pp. 57-60. 

19. See Recommendation Relating to Enforcement of Judgments, 15 Cal. L. 
Revision Comm'n Reports __ , __ -__ (1980). 

20. Civil Code § 5121. 
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21 spouses to support one another. The separate property of the nondebtor 

spouse is liable for necessaries debts incurred only while the spouses 

are living together. After separation 

ty unless support is stipulated in the 

by agreement 
22 agreement. 

there is no liabili

The extent to which 

these provisions should be preserved or modified is a matter to which 

the Commission is giving further study. 

Case law provides that the separate property of the nondebtor 

spouse may not be applied to the satisfaction of a judgment unless the 

nondebtor spouse is made a party to the action. 23 This rule is sound 

and should be codified. The nondebtor spouse, for due process reasons, 

should have the opportunity to contest the validity of the debt before 

his or her separate property is applied to its satisfaction. 

Interspousal Transfers 

A system prescribing the liability of separate and community prop

erty for the debts of spouses is subject to the ability of the spouses 

to transfer property between themselves thus affecting the character and 

liability of the property. California law is liberal in permitting 

transmutation of the character of property by spouses and requires few 

formalities. 24 

The general rule appears to be that if a transfer is not fraudulent 

as to creditors of the transferor, the transfer can affect the right of 

21. Civil Code § 5132. 

22. Civil Code § 5131. 

23. See, e.g., Evans v. Noonan, 20 Cal. App. 288, 128 P. 794 (1912); 
Santa Monica Bay Dist. v. Terranova, 15 Cal. App.3d 854, 93 Cal. 
Rptr. 538 (1971). 

24. See, e.g., 7 B. Witkin, Summary of California Law Community 
Property § 73 (8th ed. 1974). 
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25 creditors to reach the property. Whether a transfer is fraudulent as 

to creditors is governed by the Uniform Fraudulent Conveyance Act. 26 

The rules prescribed in the Uniform Act are sound as applied to inter

spousal transfers, and the statute should make clear that the Uniform 
27 Act governs such transfers. 

Anti-Deficiency Protection of Separate Property 

Civil Code Section 5123 provides that in the case of a security 

interest in community property, the separate property of a spouse is not 

liable for any deficiency in the security unless the spouse gives ex

press written consent to liability.28 This provision is peculiar in 

25. Cf. Bailey v. Leeper, 142 Cal. App.2d 460, 298 P.2d 684 (1956) 
(transfer of property from husband to wife); Frankel v. Boyd, 106 
Cal. 608, 614, 39 P. 939, 941 (1895) (dictum); Wikes v. Smith, 465 
F.2d 1142 (1972) (bankruptcy). 

26. Civil Code §§ 3439-3440. 

27. The Commission is currently studying the general rules governing 
transmutation of community and separate property between the 
spouses. 

28. Civil Code Section 5123 provides: 
5123. (a) The separate property of the wife is not 

liable for any debt or obligation secured by a mortgage, deed 
of trust or other hypothecation of the community property 
which is executed prior to January 1, 1975, unless the wife 
expressly assents in writing to the liability of her separate 
property for such debt or obligation. 

(b) The separate property of a spouse is not liable for 
any debt or obligation secured by a mortgage, deed of trust, 
or other hypothecation of the community property which is 
executed on or after January 1, 1975, unless the spouse ex
pressly assents in writing to the liability of the separate 
property for the debt or obligation. 
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protecting separate property of a spouse in the event of a deficiency 

but not other community property. It is thus inconsistent not only with 

general rules governing deficiency judgments,29 but also with general 

rules governing liability of property of a married person obligated on a 

debt. 30 Section 5123 was enacted at a time when the separate property 

of a married Woman was not ordinarily liable for a debt; this is no 

longer the law. The historical reasons that led to its enactment are 
31 now obsolete, and the section should be repealed. 

Liability After Division of Property 

Upon separation or divorce, the community 

property and the debts are divided between the 

and quasi-community 
32 spouses. Notwithstand-

ing the division of property and debts, a creditor may seek to satisfy 

the debt out of any property that would have been liable for the debt 

before the division. 33 Thus, a creditor may reach former community 

property awarded to a nondebtor spouse even though the property division 

requires that the debtor spouse pay the debt. In such a situation the 

nondebtor spouse has a cause of action against the debtor spouse for 
34 reimbursement. The Commission has reserved judgment whether this 

scheme should be preserved pending completion of its general study of 

division of community property upon dissolution. 

However, the law should be clear that a judgment is not enforceable 

against separate property of a person on the ground that the property 

29. See, e.g., Code Civ. Proc. §§ 580a, 580b. 

30. See, e.g., Civil Code § 5121 (liability of separate property of 
spouse. 

31. See Study at pp. 60-62. 

32. Civil Code § 4800. 

33. See, e.g., Mayberry v. Whittier, 144 Cal. 322, 78 P. 16 (1904); 
Bank of American v. Mantz, 4 Cal.2d 322, 49 P.2d 279 (1935); Vest 
v. Superior Court, 140 Cal. App.2d 91, 294 P.2d 988 (1956). 

34. Study at pp. 70-71. 
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was formerly community property unless the nondebtor spouse is made a 

party. This preserves the due process rights of the nondebtor spouse 

after division by providing the nondebtor spouse the opportunity to 

contest the validity of the debt, raise defenses, and take other neces

sary actions. 

Liability After Judgment of Nullity 

The law relating to creditors' rights against property of former 

spouses whose marriage has been annulled as void or voidable is not 
35 clear. The statute should make clear that creditors' rights against 

property of an annulled marriage are the same as against property of a 

valid marriage that ended in dissolution. The parties held themselves 

out as being married and third persons relied to their detriment. 

Fundamental community property principles demand that there be a commu

nity of property formed between the parties for purposes of creditors' 

rights even though the marriage is ultimately held invalid. 

Exemptions 

A complex aspect of the liability of marital property for debts is 

the extent to which exemptions from enforcement of a judgment are 

recognized for community property and separate property of the nondebtor 

spouse. This matter is dealt with separately in the Law Revision 

Commission's recommendation relating to enforcement of judgments.
36 

35. See Study at pp. 77-85. 

36. 15 Cal. L. Revision Comm'n Reports --' (1980) • 
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Civil Code §§ 5100-5102 

The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to amend Sections 5121 and 5122 of, to add Section 5101 to, 

to add headings to Chapter 1 (commencing with Section 5100), 

Chapter 2 (commencing with Section 5103), Article 1 (commencing with 

Section 5103) and Article 2 (commencing with Section 5107) of Chapter 2, 

Chapter 4 (commencing with Section 5125), Chapter 5 (commencing with 

Section 5131), Chapter 6 (commencing with Section 5133), and Chapter 7 

(commencing with Section 5138) of, and to add Chapter 3 (commencing with 

Section 5120.010) to, Title 8 of Part 5 of Division 4 of, and to repeal 

Sections 5116, 5120, and 5123 of, the Civil Code, and to amend Section 

27251 of the Government Code, relating to husband and wife. 

The people of the State of California do enact ~ follows: 

406/456 

Civil Code §§ 5100-5102 (chapter heading) 

SECTION 1. A chapter heading is added immediately preceding Sec

tion 5100 of the Civil Code, to read: 

CHAPTER 1. GENERAL PROVISIONS 

15348 

Civil Code § 5101 (added). Liability of married person for injury or 
damage caused by other spouse 

SEC. 2. Section 5101 is added to the Civil Code, to read: 

5101. A married person is not liable for any injury or damage 

caused by the other spouse except in cases where he or she would be 

liable therefor if the marriage did not exist. 

Comment. Section 5101 continues without substantive change former 
Section 5122(a). 
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Civil Code §§ 5103-5119 

406/457 

Civil Code §§ 5103-5119 (chapter heading) 

SEC. 3. A chapter heading is added immediately preceding Section 

5103 of the Civil Code, to read: 

CHAPTER 2. PROPERTY RIGHTS 

406/458 

Civil Code §§ 5103-5106 (article heading) 

SEC. 4. An article heading is added immediately preceding Section 

5103 of the Civil Code, to read: 

Article 1. Interests in Property 

406/459 

Civil Code §§ 5107-5119 (article heading) 

SEC. 5. An article heading is added immediately preceding Section 

5107 of the Civil Code, to read: 

Article 2. Characterization of Property 

406/460 N/Z 

Civil Code § 5116 (repealed) 

SEC. 6. Section 5116 of the Civil Code is repealed. 

§~~6T ike pfeper~y e~ ~he eemmHft~~y ~ ~~8~e ~er ~he eee~r8e~S s~ 

e~~her spffHse wh~eh ftre mBHe e~~er merrie~e ftee prier ~e er Sft Sf ft£~ef 

Jeft~fY ~. ~9~T 

406/462 N/Z 

Civil Code § 5120 (repealed) 

SEC. 7. Section 5120 of the Civil Code is repealed. 

§~~9T Ne~~her ~he sepefe~e prsper~y e£ e epe~ee ftef ~he eareiftge 

s~ ~he epe~se e~~er mBrr~age ~e ~~ft8~e ~sr ~he He8~s s~ ~he e~her epe~ee 

eee~rse~ee he£ere ~he marr~e~e. 
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Civil Code §§ 5120.110-5120.150 

Comment. The portion of former Section 5120 making separate 
property of a spouse not liable for the debts of the other spouse 
contracted before marriage is continued in Section 5120. 130(b). The 
portion making earnings after marriage not liable is continued in Sec
tion 5120.120(b). 

09591 

Civil Code §§ 5120.110-5120.150 (added) 

SEC. 8. Chapter 3 (commencing with Section 5120.110) is added to 

Title 8 of Part 5 of Division 4 of the Civil Code, to read: 

CHAPTER 3. LIABILITY OF MARITAL PROPERTY 

Article 1. General Rules of Liability 

§ 5120.110. Debts 

5120.110. (a) Unless the provision or context otherwise requires, 

as used in this chapter, "debt" means an obligation incurred by a spouse 

whether based on contract, tort, or otherwise. 

(b) For the purposes of subdivision (a), a debt is "incurred" at 

the following time: 

(1) In the case of a contract, at the time the contract is made. 

(2) In the case of a tort, at the time the tort occurs. 

(3) In other cases, at the time the obligation arises. 

Comment. Subdivision (a) of Section 5120.110 is intended to facil
itate drafting. Subdivision (b) makes more precise the meaning of the 
time a debt is incurred. 

31449 

§ 5120.120. Liability of community property 

5120.120. (a) Except as otherwise expressly provided by statute, 

the property of the community is liable for a debt of either spouse 

incurred before or during marriage, regardless which spouse has the 

management and control of the property. 
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§ 5120.130 

(b) The earnings of a spouse during marriage are not liable for a 

debt of the other spouse incurred before marriage. The earnings remain 

not liable if they are held uncommingled in a deposit account by or in 

the name of the spouse, to the extent they can be traced in the manner 

prescribed by statute for tracing funds exempt from enforcement of a 

money judgment. AB used in this subdivision, "deposit account" has the 

meaning prescribed in Section 9105 of the Commercial Code, and "earn

ings" means compensation for personal services performed, whether as an 

employee or otherwise. 

Comment. Subdivision (a) of Section 5120.120 continues the sub
stance of former Section 5116 (contracts during marriage) and the impli
cation of Section 5122 (torts), and makes clear that the community 
property (other than earnings of the nondebtor spouse) is liable for the 
prenuptial contracts of the spouses. Subdivision (a) applies regardless 
whether the debt was incurred prior to, on, or after January 1, 1975. 

The introductory and concluding clauses of subdivision (a) are 
intended to negate the implication of language found in 1974 Cal. Stats. 
ch. 1206, § 1, p. 2609, that community property is liable only for the 
debts of the spouse having management and control. The introductory and 
concluding clauses make clear that the community property is liable for 
all debts of either spouse absent an express statutory exception. Thus 
community property under the management and control of one spouse pur
suant to Section 5125 (d) (spouse operating or managing buSiness), 
Financial Code Section 851 (one spouse bank account), or Probate Code 
Section 3051 (conservatorship) remains liable for the debts of the other 
spouse. For an express statutory exception from liability of community 
property, see subdivision (b). 

The first sentence of subdivision (b) continues the substance of a 
portion of former Section 5120 and extends it to include all debts, not 
just those based on contract. The second sentence codifies the rule 
that, for purposes of liability, earnings may not be traced through 
changes in form. See, e.g., Pfunder v. Goodwin, 83 Cal. App. 551,257 
P. 119 (1927). Earnings may be traced only into deposit accounts in the 
same manner as funds exempt from enforcement of judgments. See Code 
Civ. Proc. § 703.030 (tracing). 

9949 

§ 5120.130. Liability of separate property 

5120.130. (a) The separate property of a spouse is liable for a 

debt of the spouse incurred before or during marriage. 
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§ 5120.140 

(b) Except as otherwise expressly provided by statute, the separate 

property of a spouse is not liable for a debt of the other spouse in

curred before or during marriage. 

Comment. Subdivision (a) of Section 5120.130 continues the sub
stance of a portion of Section 5121 (contracts) and the implication of 
Section 5122 (torts); it supersedes former Section 5123 (liability of 
separate property for debt secured by community property). 

Subdivision (b) continues the substance of former Section 5120 
(prenuptial contracts), a portion of Section 5121 (contracts after 
marriage), and the implication of Section 5122 (torts). For an excep
tion to the rule of subdivision (b), see section 5121 (liability for 
necessaries) • 

968/667 

§ 5120.140. Interspousal transfer 

5120.140. A transfer of community or separate property between the 

spouses is subject to the Uniform Fraudulent Conveyance Act, Title 2 

(commencing with Section 3439) of Part 2 of Division 4 of the Civil 

Code. 

Comment. Section 5120.140 codifies existing law. Cf. Bailey v. 
Leeper, 142 Cal. App. 2d 460, 298 P. 2d 684 (1956) (transfer of property 
from husband to wife); Frankel v. Boyd, 106 Cal. 608, 614, 39 P. 939, 
941 (1895) (dictum); Wikes v. Smith, 465 F.2d 1142 (1972) (bankruptcy). 

968/683 

§ 5120.150. Liability of property after judgment of nullity 

5120.150. After a judgment of nullity of a marriage, whether void 

or voidable, the property that would have been community property and 

the property that would have been the separate property of the parties 

had the marriage been valid is liable for the debts of the parties to 

the same extent as if the marriage were valid and the judgment of nul

lity were a judgment of dissolution, regardless whether the parties are 

declared to have the status of putative spouses and regardless whether 

the property is quasi-marital property. 

Comment. Section 5120.150 is consistent with Section 4451 (judg
ment of nullity conclusive only as to parties to the proceeding). 
Former law was not clear. 
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Civil Code § 5121 (amended) 

§ 5121 

406/463 

SEC. 9. Section 5121 of the Civil Code is amended to read: 

5121. (a) The separate property of a spouse is liable for the 

de~s e~ ~ke spe~ee eeeerfte~d he£e~e ~ e£ee~ eke mft~~fege e£ efte 

speftee, ftU~ fs fte~ ±ffte±e £e~ ~ke deees e£ ~He e~H~ &pe~ee eefte~ee~ed 

ft£~~ mft~~fftge~ p~evfded, ~ft~ ~ke eepe~ftee p~epe~~y e£ ~He &peuse 

fs ±~eh±e £e~ ~fte payment of debts contracted by either spouse for the 

necessaries of life pursuant to Section 5132. 

(b) The separate property of !!. spouse is not subject to enforce

ment of !!. money judgment for !!. debt of the other spouse unless the 

spouse is made !!. judgment debtor under the judgment for the pUrpose of 

liability. 

Comment. The substance of the portion of subdivision (a) of Sec
tion 5121 that related to nonnecessaries debts is continued in Section 
5120.030. Subdivision (b) codifies the rule that the separate property 
of a spouse may not be subjected to process by necessaries or other 
creditors of the other spouse unless the spouse has been made a party 
for the purpose of making the separate property liable. See, e.g., 
Evans v. Noonan, 20 Cal. App. 288, 128 P. 794 (1912); Santa Monica Bay 
Dist. v. Terranova, 15 Cal. App.3d 854, 93 Cal. Rptr. 538 (1971). This 
provision applies to separate property that is liable on the ground that 
it was formerly community property liable before division pursuant to 
Section 4800, as well as to separate property liable pursuant to subdi
vision (a). 

406/465 

Article 2. Order of Satisfaction 

Civil Code § 5122 (amended) 

SEC. 10. Section 5122 of the Civil Code is amended to read: 

5122. ~e* A mft~~fed pe~eeft fa fte~ ±feh±e £e~ eey fft~ti~y s~ 

demege eeused hy ~He eehe~ spe~se eHee~ fa eeeee wfte~e he we~±d 

ee ±~ehie ~e~e£e~ f£ efte mft~~~ege dfd ftse eH~s~T 

~~ The liability of a married person for death or injury to 

person or property shall be satisfied as follows: 

(1) If the liability of the married person is based upon an act or 

omission which occurred while the married person was performing an 

activity for the benefit of the community, the liability shall first be 
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§ 5123 

satisfied from the community property and second from the separate 

property of the married person. 

(2) If the liability of the married person is not based upon an act 

or omission which occurred while the married person was performing an 

activity for the benefit of the community, the liability shall first be 

satisfied from the separate property of the married person and second 

from the community property. 

Comment. Former subdivision (a) of Section 5122 is continued 
without substantive change in Section 5101. 

406/466 N/Z 

Civil Code § 5123 (repealed) 

SEC. 11. Section 5123 of the Civil Code is repealed. 

§t~3T ~~t ~e sepftPaee p¥epe¥~y e~ ~he wi~e ~s fte~ tiaete ie¥ afty 

dee~ e¥ ee±i~~ieft eeeM¥ed ey a me¥~~a~, 6eed e~ ~rM6~ e¥ e~her hy

p~Reea~ieft ei ~he eemm~i~y prsper~y whieh is eHeeM~ed pris¥ ~e ~eft~~¥y 

t, t9+§, ~ftteee ~e wi~e eHpreSSty aeseft~e ift wri~ift~ ~e ~he tiehiti~y 

ei he¥ eepa¥e~e p¥eperey ~er eMeh fteee er eeti~eeieftT 

~et ~e eepara~e prspe¥~y sf e speHse is ftee ti~te fer afty 6ee~ e¥ 

se~~a~eft se~rea By a mer~~a~e, deea e~ ~MS~, er eeRer hypeeheee~ieft 

sf ~fte eemmMft~y preper~y whieh is eHe~eea eft er a~~er ~ftftMery t, !9+§, 

~~eee ehe Sp&M8e eHpreeety aeeeft~e ift wri~ft~ ~e ene tieeiti~y e£ ehe 

separa~e pre~er~y ~er ~e aee~ e¥ eeti~a~ieftT 

Comment. Section 5123 is not continued and is superseded by Section 
5120.130. It is a form of antideficiency judgment that protects some but 
not all assets of a spouse for obligations secured by any community property, 
real or personal, residential or otherwise. It is thus inconsistent with 
general rules governing deficiency judgments. 

10166 

Civil Code §§ 5125-5128 (chapter heading) 

SEC. 12. A chapter heading is added immediately preceding Section 

5125 of the Civil Code, to read: 

CHAPTER 4. MANAGEHENT AND CONTROL 
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Civil Code §§ 5129-5132 

10167 

Civil Code §§ 5129-5132 (chapter heading) 

SEC. 13. A chapter heading is added immediately preceding Section 

5129 of the Civil Code, to read: 

CHAPTER 5. SUPPORT 

09582 

Civil Code §§ 5133-5137 (chapter heading) 

SEC. 14. A chapter heading is added immediately preceding Section 

5133 of the Civil Code, to read: 

CHAPTER 6. MARRIAGE SETTLEMENT CONTRACTS 

10171 

Civil Code § 5138 (chapter heading) 

SEC. 15. A chapter heading is added immediately preceding Section 

5138 of the Civil Code, to read: 

CHAPTER 7. MISCELLANEOUS PROVISIONS 

3429 

Government Code § 27251 (amended) 

SEC. 16. Section 27251 of the Government Code is amended to read: 

27251. The recorder shall keep an index of the separate property 

of married _e .. persons, labeled: "Separate property," each page 

divided into five columns, headed respectively: "Names of married 

...... e .. persons ," "Names of their ffiiel>aflde spouses ," "Nature of instru

ments recorded, II ''When recorded, II and "Where recorded. II 

Comment. Section 27251 of the Government Code is amended to con
form to Civil Code Sections 5114 and 5115 which permit husbands as well 
as married women to record an inventory of separate personal property. 
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3430 

Transition Provision 

SEC. 17. The provisions of this act govern the liability of 

separate and community property for a debt enforced on or after the 

operative date of this act, regardless whether the debt was incurred 

before, on, or after the operative date. 
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