9/19/80
Memorandum 80-79
Subject: New Topilcs

In connection with the approval of its Annual Report each year, the
Commission considers whether it should request authority to study any
new topics. At the time this decision is made, the Commission reviews
any letters that have been recelved since the previous annual review
suggesting new topics.

Last year, the Commission reviewed a suggested amendment to the
Eninent Domain Law and decided to refer it to the State Bar Committee omn
Condemnation to determine that committee's views whether the amendment
is a matter worthy of Commission study. The State Bar Committee unani-
mously voted against the suggested amendment. Accordingly, the staff
proposes that no further consideration be given to this suggestion,

All of the suggestions received this last year involve topics the
Commission already is authorized to study. The staff recommends against
adding any new topics to our calendar of topics. The suggestions re-
ceived and the dispeosition or suggested disposition are set cut below:

(1) William S. Johnstone, Pasadena lawver, has written suggesting
a revision is needed to clarify the procedure for appointment of a
successor guardian or conservator., We have prepared a staff draft of a
recommendation in response to this suggestion for conmsideration at the
October meeting,

(2) Sanford M. Cipinko, San Francisco lawyer, has written sugges=-
ting that the words "all claims" in Code of Civil Procedure § 484.202(b)
{the Artachment Law)} be clarified. Without going into detail concerning
the suggestion, the staff plans to present this problem for Commission
consideration when the overall revision of the Attachment Law is con-
sidered next vyear.

(3) EKurt W, Melchior has written suggesting that the provisions of
the Evidence Code which permit a privilege to be invoked by "the per-
sonal representative" in a wrongful death case should be revised to make
it unnecessary to open a probate estate merely to provide a person to

claim the privilege in a wrongful death case, If there is no probate



estate, he suggests that the privilege claim should be permitted by any
person who has the legal standing to maintain a cause of action for the
wrongful death of the decedent and perhaps by any other blood relative
of the first degree., See his letter attached as Exhibit 1. It would
not be a substantial task to prepare a draft of a recommendation to
effectuate this suggestion. Does the Commission wish such a draft to be
prepared for its consideration?

(4) Haskell Titchell, a San Francisco lawyer, has written sugges-—
ting a need to deal with the problem created where one spouse has a
conservator and the other spouse is managing and controlling the commu-
nity property but is unwilling to support the conservatee spouse. The
gstaff has prepared a staff draft of a recommendation relating to this
problem for consideration at the October meeting.

(5) Lawrence Silver, Beverly Hills lawyer, has written suggesting
that the Attachment Law be revised to permit an attachment to be set
agide if the defendant shows that the attachment is not authorized in
view of evidence discovered after the attachment was issued. We will
consider this suggestion in connection with our overall study of the
Attachment Law which 1s needed to conform that law to the preposed
Enforcement of Judgments Law.

{(6) We have received a number of communications urging the need
for probate reform, See the letter from Mathew Valencic which is at-
tached as Exhibit 2, See also the article from the San Jose Mercury
(Monday, June 9, 1980) attached as Exhibit 3. The staff recommendations
concerning priority suggests that some priority be given to the probate

law study.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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MARK J. RENNEY

California Law Revision Commission
4000 Middlefield Road, Rcom D-2
Palo Alto, California 94306

Ladies and Gentlemen:

Because of vour interest in the administration of the
Evidence Code I would like to make a comment about Boling v.
Superior Court, (May, 1980} 105 Cal.App.3d 430. The opinion is
constructive and helpful, and I believe it to be by in large
correct in its reasoning. This opinion addresses, as a matter of
first impression, the language of Evidence Code section 1013(c)
and rules that in a wrongful death case, the privilege can only
be invoked by "the personal representative" in the sense of a
representative of the estate under the Probate Code, such as an
executor or administrator.

The ruling clears up an ambiguity in the section and is
consistent with my surmise about its meaning over the years.
However, the Boling case is a good example of the defect in this
formulation, since apparently the late Mr. Boling left no probate
estate. Thus it would become necessary to open a probate estate
and have an executor or administrator appointed, seemingly for
the sole purpose of asserting the privilege post-mortem.

I would respectfully suggest that this is an unintended form
of overkill: why need a probate file be cpened simply to assert
a personal prercgative? This is not within the normal compass of
probate administration. Weould it not be as simple to allow the
privilege on behalf of a dead patient to be asserted by any one
of a group including the "personal representative" within the
meaning of Boling, by any person who has legal standing to maintain
a cause of action for the wrongful death of the decedent, and
perhaps by any other blood relative of the first degree?

Thank you for your consideratio
Sincefely yours,

Kurt W. Melchior
KWuM:£f=st
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Assemblyman Alister McAlister
Californio Legislature

State Capitol

Sa ccramento, CA 95814

Dear Assemblyman McAlister,

FPrank Freeland of the NRTA-AARP, with whom I have
been communicating for some time now on the subject of
probate reform in California, referred me to you as a
legislator concerned with the study of reform pronosals.
He informed me that you were the initiator and driving
force of Assembly Concurrent Resclution 107 regarding
the Uniform Probate Code emd its relevance for your state.

This organization has a considerable interest in
the subject of probate reform in general and in California
in particular, Two of our advisors, Norman Dacey and David
Scull, have been active probate reform advecates for years--
and both recently appeared on the FPhil Donchue show to
discuss the subject. Myself and Bob Tigner (HALT's staff
attorney) alsc appeared on the Donchue show a few weeks
later (in fact today in California) and we again disoussed
the issue of probate reform.

HALT!s advocacy of probate reform had an important role
in the passoge of a probate reform bill here in D.C. after
several years of stalement with the lobbying forces of the
probate bar. ‘e have also generated considerable interest
in the issue in Maryland, where we have worked very closely

ith Delegate Scull (our advisor again), and we expect o major
breakthrough there this coming legislative cession.

In Colifornia, we expect that ocur potential impact can
be even greater, The issue is certainly ripe there and our
menbexrship (composed of extremely active people) there has
reached 3,000 and continues to grow rapidly. Ve have excellent
media contacts and Mike Richards {ocur legislative representafive)
and T have been worklng for some time to moke contacts with
people interested in California piobate reform and to gather
as much information as we can on the probate system there and
the politics surrounding it. We are carefully and deliberutely
laying the groundwork for a probate reform initiative in your
state that we intend to take up soon. T hope that we can count
on your interest and cooperation.

In particular, it would be extremely helpful if we could
be put in touch with other legislators you know to be interested

201 Massachusetts Ave., N.E. ¢ Suite 319 ¢ Washington, D.C. 20002 e (202) 546-4258



in prcobhate reform, ar at least who might be sympathetic teo the idea.
We have found that Dave Scull edvice and his help in the Maryland
legislature has been invalucbhle on this issue and on sevewnl others.
We would like to develop o similar relationship with state legislators
elsewhere: it can be a relationship with many mutual advantages. We
can supply o considerable amount of public support and media coverage
at crucicl times (e.g., dust before votes on reform legislation in
judiciary committees) and we have contatts with people throughout

the natien (both within the legal profession and non-lawyers) who
have been active and successful in probate reform efforts.

T will send you some additional information aebout HALT in o
separate packags, including some reports on cur probate activities,
And T will keep you on our maiting list; since we will be sending
out several things on probote in the near future, especially regarding
California. I hope thot you will find all thése things interesting
and that you will be amenable to cooperating with us.

T lock forward to receiving a response from you.

7 o

M hew VYalencic
Director

Sigcerely,
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beneficiaries to autrageous costs,
extreme delays and undesirable
publicity. The system here in Cali-

fornia needsacompletebulldonng._.

It's a real cesspool ”

Probate is the process used in
law to authénticate a petsons last = .-

will and testament affer death.
Dacey suggests it also is the pro-

cess by which some lawyers grow
wealthy with a minimum of effort.

Dacey claims California’s pI:O-

bate system is among the worst in .

the nation. And he says the Califor-

nia Bar has tried to block any ef-
forts proposed by s national com-

mittee of attorpeys to iniroduce a
umform system and eliminate abus- -

“Frnnklg, I don’t see any hope
for adequate reform in my life-
time,” sa

another?ﬁyearstomakentngh "
In brief,

mits lawyers to-delay the authenti-

cation of a will and extract exorbi- .
tant fees in the meantime. His

records are filled with examples of
- cases which he says were allowed

to stretch out for years until the

lawyers have sucked. the estate dry.

Since he believes reform is too
_far off to benefit most of us, Dacey
suggests we all avoid probate com-
pletely.

YA hviﬁg trust is the only: fool-

" proof way to avoeid te,” says
Dacey. “Under m,‘,’“:';‘ arrange-
-is. placed in trust.

ment, prop

before the death of an awner.” .

By naming. a trusted relative as .

executor, the person roaking out the
will removes. tha neuf ﬁm an atbnr
ney.

Dacey lpomi:s to a conple of fa-
mous California. cases. that illus-
trate his point. He says Bing Cros-

by's first wife, Dixie Lee, did not.
have a living trust, 50 her $1.3 mil-

lion estate went through probate.

“'Well, the prnbate system went
right to work to Ber heirs,”
says Dacey. “It protected them

nghtoutofs’rh percentoitheaur

t'ejl
Learnmgfromhiswﬁe’smistalne,

says the lack of publieify about the

detalls of Crosby's eatate is another ~ the

benefit of the living trust, which

keeps- such matters out of the

Courts,

When the late President Franklin
D. Roosevelt died, hiz estate was
valued at about $1,944,908. After
probate and associsted. fees were

Dacey believes- the lack.
of uniform probate standards per-

: embmumeut.;,
' Evénwomi&thapmmitythat-

- age for seitle:

A .

i

$840,000.

If it seems probate: ks |

rich, that's a mistake;gmtacém'din o
Dacey.Hehasalargefﬂeoiam
involving .small estates, like the

. postal employee who left $4,500 to
_his two sisters, who-received: only

" $400 . each aﬂ.er aghtywsmpro—

bate.

" “Peaple think it just: ens tor

‘millionaires,” he'says. “That isn't’

zﬁ Dacey, smiling devilish-  the case. The smaller the estate,
ly. “I believe it win take af least

the worse: it is proportionately. I*.
know of some cases where we en-
tire estate has been consumed.”

One particular- case Dacey re-

-calls is that ef the Texas man who

Ieft his stépdanghter $475,000.

“She: waited for it nearly five |

years and:finally had to ~ for
welfare,” says Dacey. "She ceuldn’t
getherhamkonthemone?rrﬁthe

hwyerseouldpmiodmaﬂghintn‘;

her estate.”

Oneoftherenldrmbaehbnpm-
bate is ita: o . nature, says
Dacey. He says the national a\aer—
;0f a probate
case is two to five years, but he has
miuhinmthltreamdan
astounding 38 years. -

*“The longer a lawi'el: can; drag

‘out the ecase, the better,” he says.

"Hembuﬂdupahugewﬂlﬁleto
help see him thronqh his golden.
years.”

‘Lack oﬂ privaey 1: ] oblem. of
- probate: that shouldn’t be ignored
* either; sa M (3 4 -

-'manwanhbﬂlu\remsgirl

something in his: will, why

his other heirs he i mﬂm
siks.
some unscrupulous: type will' com-
pile a list of
probate file and set out to: fleece
them: uut of their inheritance, he.

Croshy established & K¥ing: trust for - adds. .,

his own enermous estate. Dacey -

e Bacagv also stgs» some: ptnhm
lawyers.charge as much as 1¥times:

minimum statutory fee foi theic :
serviees, simply because tlere's:
moretmomym ﬂleestatetnﬁe

"grabbed.

To. make:it s&npk to 1ol m
advice, Dacey has fattene? his
book . wi;k rearly 200 ;
tear-out. forms,_ which th& neaﬁer

‘deducbed, the estatnrwasredngd’ i

. from: the -




can usé t6-exempt almost any con-
ceivabie & kind of property from pro-

bue

“Dnly once in 15 years did some=
one eontest one of my forms,” says
Dacey. _

In.that case,. V:rgln:a Miller of -

Houston, used one ‘of Daeeys forms ..

to place two pieces of property-in.

trust. An amgr{ l:elatiye who was.

‘Teft gut of the bequest challenged
_the trusts. Not only did the Pexas

Supreme Court uphold the trusts, .

but the justices noted in their find-

ings that living trusts “oftem afford
greater protection, more privacy_

and considerallke economy

. “There’s. ceri:amlyr no reason .to '

consult a lawyer to fill out the
forms,” says Dacey. .JL would be

very disappointed if someone did.”

Dacey now feels there’ s_ a
groundswell of publie opinion
against the abuses of probate. He

says there’s a non-profit armiza .

tion called Help Abolish Legal
anny (HALT) in ‘Washington, D.C.,
which: is w for reform and on

_pccasion will send staff lawyers to
help people figlit some abuses."

Ofcourse,namymubomke

‘sure everybody knows you can’t

avoid inheritance taxes by avoiding
pr‘obate. 'I'!lat’s another pmblem en-

_ Nuw thathehasupda&dhmhest—
selling seif-help kit book and.spread
the word ‘abount it on a mational

tour, Daceyintendswmalong_

vacation. He'll move to Ireland this
summer.wherehehasacottagbe-
side a lake: -

“I'm just going to sit and watch.
salman jump out of the water all

day,” lie says. “And I propose to~

‘think nothing but beautiful thoughts
about lawyers g (4 eren pmy fnr

\



