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Memorandum 80-51 

Subject: Study L-500 - Nonprobate Transfers 

At the last meeting. the Commission considered a staff draft of 

provisions relating to Totten trusts. The Commission concluded that the 

rules provided in the staff draft would be useful additions to the 

California statutes but that a more significant contribution would be 

made by a recommendation that provided for an account payable on request 

to one person and on his or her death to one or more beneficiaries 

designated on the account card. 

The staff has conducted additional background research on the whole 

area of deposit accounts. We have concluded that a comprehensive stat­

ute covering nonprobate transfers would be a desirable addition to 

California law. Accordingly. we recommend that the Commission tenta­

tively recommend for enactment in California the substance of the pro­

visions of Article VI of the Uniform Probate Code (Non-Probate Trans­

fers). A copy of this article is attached. 

In March 1973. the State Bar of California published "The Uniform 

Probate Code: An Analysis and Critique." This report points out pos­

sible deficiencies in the UPC to justify the conclusion that "a firm and 

confident 'No'" can be given in answer to the question: Would the code 

be an improvement in California law? 

The portion of the State Bar report which summarizes the objections 

to Article VI of the Uniform Probate Code is set out as Exhibit 1 to 

this memorandum. The detailed analysis of this article from the State 

Bar report is attached as Exhibit 2 to this memorandum. 

The State Bar raised two significant objections to the Uniform 

Probate Code provisions. First. the surviving joint tenant in a joint 

tenancy bank account is made personally liable (to the extent of the 

deceased joint tenant's net contribution to the account) for any amounts 

that the personal representative of the decedent's estate needs to pay 

creditors' claims. taxes. family allowance. and expenses of adminis­

tration where the estate is insufficient for the payment of these amounts. 

Uniform Probate Code § 6-107. No such personal liability apparently now 

exists under California law. The staff considers this aspect of the UPC 
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to be a desirable change. The surviving joint tenant should take the 

interest of the deceased tenant subject to claims against that interest. 

The depositor should not be able to defeat the rights of creditors by 

putting the account in joint tenancy. We had considerable favorable 

comment on our proposal to make a rule comparable to the UPC rule appli­

cable to the case where there is a lien on real property held in joint 

tenancy and one of two joint tenants dies. We decided to give that 

proposal further study, primarily because the proposal did not deal with 

other aspects of property held in joint tenancy and needed to be ex­

panded to justify more fully the proposed rule as applied to real prop­

erty held in joint tenancy. 

The State Bar also objected to the provision of the UPC which would 

authorize pay on death provisions in bonds, mortgages, promissory 

notes, and conveyances as well as in other contractual instruments. We 

already have such provisions for insurance contracts and U.S. savings 

bonds. Also, in the case of a state employee, there is provision for 

payment upon death of unpaid wages, state retirement funds, deferred 

compensation, and the like, to the beneficiary designated in a writing 

filed by the state employee. If a u.S. savings bond can have a P.D.D. 

provision, why not a corporate bond? The staff believes that possibil­

ity of fraud is greatly outweighed by the convenience of the P.D.D. 

designation, and we believe that the experience with insurance and U.S. 

savings bonds show the usefulness of the P.D.D. device. 

Even if the Commission is not convinced that the State Bar objec­

tions are without merit, we believe that it would be desirable to so­

licit comments from interested persons and organizations on Article VI 

of the Uniform Probate Code. It may be that the State Bar will favor 

its enactment. 

Attached is a draft of a letter of transmittal that could be used 

to send to interested persons and organizations. The letter requests 

them to review and comment on this portion of the UPC. This tentative 

recommendation would be a good initial response to the concurrent reso­

lution directing the Commission to make a study to determine whether any 

portions of the UPC should be enacted in California. This concurrent 

resolution is a "consent" item that probably will be adopted by the time 

of the meeting. 

Respectfully submitted, 

John H DeMoully 
Executive Secretary -2-



STATE OF CAU FORNIA EDMUND G. BROWN JR., GOVIIrnor 

CALIFORNIA LAW REVISION COMMISSION 
STANFORD LAW SCHOOL 
sr ANFORD. CAU FORNIA 9430.5 
(415) 497·1731 

DRAFT OF LETTER OF TRANSMISSION 

To: Persons and Organizations Interested in Probate Law 

The Law Revision Commission has been directed by Concurrent Resolu­
tion 107 of the 1979-1980 session of the Legislature to study the Cal­
ifornia Probate Code and to consider whether any provisions of the 
Uniform Probate Code should be enacted in California. 

Pursuant to this directive, the Commission tentatively recommends 
that California enact the substance of Article VI (Non-Probate Trans­
fers) of the Uniform Probate Code. A copy of this article is attached. 
The Commission has tentatively concluded that this UPC article should be 
numbered to follow the existing provisions of the California Probate 
Code. The Commission recognizes that the UPC article will need tech­
nical revisions to conform it to other California statutory provisions 
and its enactment in California may require the repeal of inconsistent 
provisions of existing California law. 

The Commission solicits your views concerning whether California 
should enact the substance of Article VI of the Uniform Probate Code (as 
proposed by the Uniform Commissioners or with modifications). In addi­
tion, we would appreciate it if you would (1) suggest technical changes 
that should be made in the UPC article and (2) identify any existing 
California statutes that should be conformed or repealed if the sub­
stance of the UPC article were enacted in California. 



Memorandum 80-51 

EXHIBIT 1 

[Excerpt from "Summary of Analysis and Critique," 
State Bar of California, The Uniform Probate 

UL-500 

Code: Analysis and Critique, PP-:--xxxi-xxxiv (March 1973)) 

ARTICLE VI: 

.Z!.rt5.cle VI, entitled "Nonprobate Transfers," adds 

ne ... , methods and codifies a number of methods presently 

used for transferring property without a will. However, 

the UPC substantially changes the rights of a surviv-

in" joint tenant in a joint tenancy bank account from 

thos~ rights as they now exist. Under the UPC the 

surviving joint tenant is personally liable, to the 

extent of the fund, for any amounts that the personal 

representative of the decedent's estate requires to 

pay creditors claims, taxes, family allowance and 

expenses of a~~nistration in which the estate is in-

sufficient for the payment of these amounts. No such 

personal liability exists under California law. 

Further, the UPC would authorize "pay-on-death" 

provisions in bonds, mortgages, promissory notes, and 

conveyances as well as other cohtractual instruments. 

Thus, almost any property interest can be made subject 

to a contractual obligation to be paid to a designated 

person upon the death of the obligee or Clmer of the 

xxxi 
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interest without any safeguards by way of formalities, 

witnesses or procedures whereby the significance of 

the effects of the designation is brought to the atten­

tion of the owner in interest. Such a concept has the 

potential not only for fraud upon the decedent but 

for the elimination of all protections to the decedent's 

wife and children which are otherwise accorded to them 

where the property passes under will or by intestate 

succession. 

* * * 

CONCLUSION: 

The California Legislature has been attentive to 

the need for constantly updating and modernizing the 

California Probate Code and, in fact, more than 120 

changes and amendments have been made in the California 

Probate Code in the last five year period. To repeal 

a system of laws that reflects the public policy of 

this State, carefully honed and refined over a great 

number of years, for an Act which, on one hand, strips 

the system of laws of even min~mal safeguards for the 

persons beneficially interested in a decedent's estate 

(Article III) and, on the other nand, suffocates the 

xxxii.-Y.:-c<il i 
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system of laws in connection with the appointment of 

conservators and guardians with unnecessary costs, 

expense, and delay (Article V), would be a mistake 

from which it would take California years to recover. 

It should be stressed that this Summary was not 

intended to serve as a basis to determine whether 

the Uniform Probate Code should be adopted in Calif-

ornia. On the one hand, the objections to the UPC 

cited in this Summary are only the tips of the ice-

bergs of criticism against the adoption of the UPC 

in this State. On the other hand, it would be mis-

leading to leave one with the impression that there are 

not a number of worthwhile provisions coneained in 

the UPC, some of which have already formed the basis 

of legislation to be proposed as modifications to 

existing California law. The Analysis and Critique 

relates to California law and is not intended as a 

condemnation of the UPC. The UPC may well be an 

improvement over the laws of w~ny of the states of 

the United States. In each state the question must 
, 

be: "\'i'ill the adoption of the Uniform Probate C:ode 

constitute an improvement over the existing probate 

system?" In California the answer is a firm and 

confident "No." 

xxxiv 
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Memorandum 80-51 IIL-500 

EXHIBIT 2 

[Excerpt from State Bar of CalHornia, The Uniform Probate 
Code: Anaylsis and Critique, pp. 183-91 (March 1973) 1 

ANALYSIS AND CRITIQUE OF ARTICLE VI 

A. [§6.l] GENERAL SUMMARY 

B. PART 1: MULTIPLE-PARTY ACCOUNTS (UPC 
601 through 6-113) 

1. [§6.2] Analysis 

a. [§6. ~] Definitions 

b. [§6. 4] Relationship Between Co­
Depositors 

c. [§6.51 Rights of Creditors and 
Dependents of Deceased 
Depositors 

2. [56.6J Critique 

C. PART 2: PROVISIONS RELATING TO EFFECT OF 
DEATH (UPC 6-201) 

1. [§6.7] Analysis 

2. [§6.8] Critique 

A. [56 .. 1] GENERAL SUMMARY 

In line with the overall philosophy of the UPC 

to simplify procedures, particularly for small and 

non-contested estates, Article VI, entitled Non-

Probate Transfers, adds new methods and codifies a 

number of methods presently used for transferring 

property without a will. The article, which is 

divided into two parts, contains numerous pro'Tision3 
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intended to encourage the free flow of funds follow-

ing the death of a depositor by eliminating any reason 

that a bank or other financial institution might have 

to delay transfer of multiple-party accounts. 

B. PART 1: MULTIPLE-PARTY ACCOUNTS (UPC 6-101 
through 6-113) 

1. [§6.2] Analysis 

Part 1 consists of definitions (UPC 6-101) 

and of rules relating to beneficial ownership between 

parties of multiple-party accounts that are relevant 

only to controversies between these parties and their 

successors (UPC 6-108 through 6-113). 

Basically, Part 1 sets out three types of bank 

accounts designed for transmission of property at 

death: (a) the familiar joint tenancy account; (b) 

the "totten" trust account (statutory recognition is 

given to a method of transmission that has been wide-

ly used in California); and (cl the P.O.D. account 

(this payable-on-death concept added by the UPC is 

similar to the payment of goVernment bonds, Series E) . 

The P.O.D. accounts reflects the erroneous understand-

ing of many lay persons of the effect that the creation 

184 
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of a joint tenancy account has no effect until death. 

a. [§6. 3] Definitions 

The definitions of fifteen terms .used through­

out the other twelve sections of Part 1 are set out 

in upe 6-101. Among these definitions are the follow­

ing: 

(1) "Account" means a contract of deposit of 

funds between a depositor and a financial institution, 

and includes a checking account, savings account, 

certificate of deposit, share account, and other like 

arrangement. 

(2) "Joint account" means an account payable 

on request to one or more of two or more parties 

whether or not mention is made of any right of sur­

vivorship. 

(3) "P.O.D. account" means an account payable 

on request to one person during lifetime and on his 

death to one or more P.O.D. payees, or to one or more 

persons during their lifetimes and. on the death of all 

of them to one or more P.O.D. payees. 

(4) "Trust·account" means an account in the riame 

of one or more parties as trustee for one .or more 

beneficiaries where th~ relationship is established 

-.3-
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by the form of the account and the deposit agreement 

with the financial institution and there is no subject 

of the trust other than the sums on deposit in the 

account. 

(5) A "multiple-party account" is any of the 

following types of account: (a) a joint account, 

(b) a P.O.D. account, or (c) a trust account. It 

does not include accounts established for deposit 

of funds of a partnership, joint venture, or other 

association for business purposes, or accoun~s con­

trolled by one or more persons as the duly authorized 

agent or trustee for a corporation, unincorporated 

association, charitable or civic organization, or a 

regular fiduciary or trust account where the rela­

tionship is established other than by deposit agree­

ment. 

b. (§6.4] Relationship Between Co-Depositors 

UPC 6-103 clarifies the ownership rules regard­

ing multiple-party accounts while the original 

depositor is living. In joint tenancy accounts, the 

UPC adopts the gift tax rule 6f the Internal Revenue 

Service instead of the property law principle that 

has heretofore governed. Under the common law, a 

186 
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joint tenancy account belongs equally to the co-

depositors, since either of them can withdraw the 

whole account. For gift tax purposes, however, the 

Internal Revenue Service has taken the position that 

no completed gift occurs upon the opening of the 

account, but rather that the gift occurs when the 

nondepositing tenant makes a withdrawal. 

UPC6-l03 provides: 

(1) A joint account belongs, during the life-

time of all parties, to the parties in proportion to 

the net contributions by each to the sums on deposit, 

unless there is clear and convincing evidence of a 

different intent. 

(2) A P.O.D. account belongs to the original 

payee during his lifetime and not to the P.O.D. payee 

or payees; if two or more parties are named as orig-

inal payees, rights as between them are governed dur­

ing their lifetimes by the provisions of paragraph 1 

above. Only the trustee has the power to make with­

drawals during his lifetime. 

c. [§6.51 Rights of Creditors and Dependents 
of Deceased Depositors 

UPC 6~l07 provides that no multiple-party account 

will be effective against an estate of a deceased 

187 
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party to transfer to a survivor sums needed to pay 

debts, taxes, and expenses of administration, including 

statutory allowances to the surviving spouse, minor 

children, and dependent children, if other assets of 

the estate are insufficient. This is accomplished 

by making the recipient of the multiple-party account, 

in effect, a constructive trustee and by giving the 

personal representative of the deceased depositor 

rights to trace the proceeds of the account into the 

hands of the recipient. Following its overall in 

personam approach, the UPC makes it clear that this 

is a personal liability from the recipient to the 

executor or administrator of the estate of the de­

ceased depositor, and that the bank or other financial 

institution is free to release the multiple-party 

accounts in accordance with its deposit contract un­

less before payment the institution has been served 

with process in a proceeding by the personal repre­

sentative. 

2. [§6. 6 J Critique 

The provisions of Part 1, of Article VI clari­

fying the rights and obligations of the financial 

institution and depositors in multiple-party 

accounts have considerable merit, and their 
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addition to California's present statutory scheme 

would be beneficial. Giving the personal represen-

tative of an estate the ability to utilize the de-

cedent's interest in joint tenancy bank accounts 

(as well as the other multi-party accounts) to pay 

creditors' claims, taxes, family allowance, and 

expenses of administration represents a significant 

departure from California law, which presently 

insulates such funds from these obligations. The 

broadening of the P.O.D. concept from government 

bonds to bank accounts appears desirable, but the 

retention of IItrust accounts ll appears redundant. 

Further, the UPC in its effort to promote the free 

flow of funds out of financial institutions has em-

powered persons to obtain funds without adequate 

safeguards for the rights of others who have a bona 

fide claim to the proceeds. Also a survivor collect-

ing a multi-party account can be misled into chang-

'ing his economic position on the receipt of funds he 

may later be required to surrender. 

C. PART 2: PROVISIONS RELATING TO EFFECT OF 
DEATH (UPC 6-201) 

1. [§6.7] Analysis 

189 



Part 2 consists of one section, UPC 6-201. It 

contains one of the more novel provisions ·of the 

UPC. upe 6-201 authorizes "non-testamentary" pay­

on-death provisions in bonds, mortgages, promissory 

notes, and conveyances, as well as other contractual 

instruments. In particular, the statute validates 

contractual provisions that money or other benefits 

payable to or owned by the decedent may be paid after 

his death "to a person designated by the decedent in 

either the instr~~nt or a separate writing, includ­

ing a will, executed at the same time as the instru­

ment or subsequently." It should be noted that the 

statute does not contain any monetary limitation on 

such quasi-testamentary arrangements. While fhe rights 

of creditors are protected, the owner's estate is not. 

2. [§6.81 Critique 

Part 2 of Article VI authorizing pay-on-death 

provisions in bonds, mortgages, promissory notes, 

and conveyances, as well as other contractual in­

struments, affords no apparent protection to the 

owner's estate, particularly to his spouse and de­

pendent children. Further it broadens the existing 

potential trap for the unsophisticated obligor who 

is not aware that he may become personally liable 

190 
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for the owner's death taxes if he makes payment with­

out appropriate releases. The entire concept of con­

tractual arrangements operative at death encourages 

piecemeal estate planning which may be detrimental to 

the owner and the objects of his bounty. Finally, 

the lack of formality, such as the absence of a re­

quirement of a ?elivery of the writing, is conducive 

to fraud. 

-q-
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section 

ARTICLE VI 

NON-PROBATE TRANSFERS 

PART 1 

MULTIPLE·PARTY ACCOUNTS 

6-101. [Definitions.] 
6-102. [Ownership As Between Parties, and Others; Protection of 

Financial Institutions.] 
6-103. [Ownership During Lifetime.] 
6-104. [Right of Survivorship.] 
6-105. [Effect of Written Notice to Financial Institution.] 
6-106. [Accounts and Transfers Nontestamentary.] 
6-107. [Rights of Creditors.] 
6-108. [Financial Institution Protection; Payment on Signature of 

One Party.] 
6-109. [Financial Institution Protection; Payment Aiter Death or 

Disability; Joint Account.] 
6-110. [Financial Institution Protection; Payment of P.O.D. Ac­

count.] 
6-111. [Financial Institution Protection; Payment of Trust Ac-. 

count.] 
6-112. [Financial Institution Protection; Discharge.] 
6-113. [Financial Institution Protection; Set·off.] 

PART 2 

PROVISIONS RELATING TO EFFECT OF DEATH 

6-201. [Provisions for Payment or Transfer at Death.] 
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PART! 

lIiULTIPLE-PARTY ACCOUNTS 

Section G-IOI. [Definitions.] 
In this part, unless the context otherwise requires: 
(1) "account" means a contract of deposit of funds hetween a 

depositor and a financial institution, and includes a checking ac­
count, savings account, certificate of deposit, share account and 
other like arrangement; 

(2) "beneficiary" means a person named in a trust account as 
one for whom a party to the account is named as trustee; 

(3) "financial institution" means any organizatiOn authorized 
to do business under state or federal laws relating to Imancial 
institutions, including, without limitation, banks and trust com­
panies, savings banks, building and loan associations, savings 
and loan companies or associations, and credit unions; 

(4) "joint account" means an account payable on request to 
one or more of two or more parties whether or not mention is~ 
made of any right of sunivorship; 

(5) a "multiple-party account" is any of the following typ-"S 
of account: (i) a joint account, (ii) a P.O.D. account, or (ill) a 
trust account. It does not include accounts established for de­
posit of funds of a partnership, joint venture, or other associa­
tion for business purposes, or accGunts controlled by one or more 
persons as the duly authorized agent or trustee for a corpora­
tion, unincorporated· association, charitable or civic organization 
or a regular fiduciary or trust account where the relationship is 
established other than by deposit agreement; 

(6) "net contribution" of a party to a joint account as of any~ 
given time is the sum of all deposits thereto made by or for him, 
less all withdrawals made by or for him which have not been paid. 
to or applied to the use of any other party, plus a pro rata share 
of any interest or dividends included in the current balance. 
The term includes, in addition, any proceeds of deposit life in­
surance added to the account by rmson of the death of the party~ 
whoso net contribution is in question; 

(7) "party" means a person who, by the tcrms of the account, 
has a present light, subject to request, to payrr,ent from a multi­
ple-party account. A P.O.D. payee or bencficiary of a trust ac­
count is a party only after the account becorr.es payable to him 
by reason of his surviving the original payee or trustee. Unless 
the context otherwise requires, it includes a guardian, conser\'a-
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PROBA'l'E CODE § 6-101 
tor, personal representative, or assignee, including an attaching 
creditor, of a party. It also includes a person identified as a 
trustee of an account for another whether or not a beneficiary is 
named, but it does not include any named beneficiary unless he 
has a present right of withdrawal; 

(8) "payment" of sums on deposit includes withdrawal, pay­
ment on check or other directive of a party, and any pledge of 
sums on deposit by a party and any set-off, or reduction or other 
disposition of all or part of an account pursuant to a pledge; 

(9) "proof of death" includes a death certificate or record or 
report which is prima facie proof of death under Section 1-107; 

(10) "P.O.D. account" means an account payable on request to 
one person during lifetime and on his death to one or more P.O. 
D. payees, or to one or more persons during their lifetimes and 
on the death of all of them to one or more P.O.D. payees; 

(ll) "P.O.D. payee" means a person designated on a P.O.D. 
account as one to whom the account is payable on request after 
the death of one or more persons; 

(12) "request" means a proper request for withdrawal, or a 
check or order for payment, whicb complies "ith all conditions of 
the account, including special requirements concerning necessary 
signatures and regulations of the financial institution; but if 
the financial institution conditions withdrawal or payment on ado. 
vance notice, for purposes of this part the request for withdrawal 
or payment is treated as immediately effective and a notice of 
intent to withdraw is treated as a request for withdrawal; 

(13) "sums on deposit" means the balance payable on a multi­
ple-party account including interest, dividends, and in addition 
any deposit life insurance proceeds added to the account by rea­
son of the death of a p~rty; 

(14) "trust account" means an account in the name of one or 
more parties as trustee for one or more beneficiaries where the 
relationship is established by the form of the account and the de­
posit agreement with the financial institution and there is no 
subject of the trust other than the sums on deposit in the ac­
count; it is not essential that payment to the beneficiary be 
mentioned in the deposit agreement. A trust account does not 
include a regular trust account under a testamentary trust or a 
trust agreement Which has significance apart from the account, 
or a fiduciary account arising from a fiduciary relation sucb as 
attorney-client; 

(15) "withdrawal" includes payment to a third person pur­
suant to check or other directive of a party. 
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§ 6-101 PROBATE CODE 

COMMENT 

This and the sections which 
follow are designed to reduce cer­
tain questions concerning many 
forms of joint accounts and the 
so-called Totten trust aecoun t. 
An account upayable on death" is 
also authorized. 

As may be seen from examina­
tion of the sections that follow, 
Hnet contribution" as defined by 
subsection (f) has no application 
to the financial institution-deposi­
tor relatioIlShip. Rather, it is 

relevant only to controversies that 
may arise between parties to a 
multiple-party account. 

Various signature requirements 
may be iuvolved in order to meet 
the withdrawal requirements of 
the account. A "request" involves 
compliance . with these require­
ments. A "party" is one to whom 
an account is presently payable 
without regard for whose signa­
ture may be requh'cd for a Ul'e_ 

qucst.'" 

Library References 

Ranks and Danldng ¢:::I129. C . .J.S. Banks and Ranking! 2S:i et 
Joint Tenancy ~1 ct seq. seq. 

C.J.S. Joint Tenancy § L 

Section 6-102. [Ownership As Between Parties, and Others; 
Protection of Financial hlStitutions.] 

The provisions of Sections 6-103 to 6-105 concerning benefi­
. cial ownership as between parties, or as between parties and P.O. 
D. payees or beneficiaries of multiple-party accounts, are rele­
vant only to controversies between these persons and their credi­
tors and other successors, and have no bearing on the power 
of withdrawal of these persons as determined by the terms of 
account contracts. The provisions of Sections 6-108 to 6-113 
govern the liability of financial institutions who make payments 
pursuant thereto, and their set-off rights. 

COMMENT 

This section organizes the sec­
ti on. which fallow into those 
dealing with the relationship be­
tween parties to multiple-party 
accounts, on the one hand, and 
those relating to the financinl in­
stitution-depositor (or party) re­
lationship, on the other. By 
keeping these relationships sepa­
rate, it is possible to achic,,·e the 
degree of definiteness that finan­
cial institutions must have in or­
der to be induced to offer multi­
pI~·part}- accounts for use by 

theil' customers, while preserving 
the opportunity for individuals 
invoh-ed in mn It.iple-party ac­
counts to show various intentions 
that may have attended the origi­
nal deposit, or any unusual trans­
actions affecting the account 
thereafter. The separation thus 
permits individuals using ac­
counts of tho type dealt with by 
these sections to avoid unconsid~ 
ered and ull''''''antcd definiteness 
in regard to their relationship 
with e~1ch other. In a sense. the 
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PROBATE CODE § 6-103 
approach is to implement a loy­
man's wish to Hit'ust" a co-cleposi~ 
tor by leaving questions that may 

arise between them essentially 
unaffected by the form of the ac­
count. 

Libl'tn"), References 

Ranks :mJ Ballldng e:=::.120. C.J.S. Banlm and Dan1:ing § 285 et 
Joint ~l'enaney ~l ct seq. seq. 

C.J.S. Joint Tenancy § 1. 

Section 6-103. [Onnersllip During Lifetime.] 
(a) A joint account belongs, during the Jifetime of all parties, 

to the parties in proportion to the net contributions by each to 
the sums on deposit, unless there is clear and convincing evi­
dence of a different intent. 

(b) A P.O.D. account belongs to the original payee during his 
lifetime and not to the P.O.D. payee or payees; if two or more 
parties are named as original payees, during their lifetimes 
rights as between them are governed by subsection (a) of this 
section. 

(c) Unless a contrary intent is manifested by the terms of the 
account or the deposit agreement or there is other clear and con­
vincing evidence of an irrevocable trust, a trust account belongs 
beneficially to the trustee during his lifetime, and if two or more 
parties are named as trustee on the account, during their life­
times beneficial rights as between them are governed by subsec­
tion (a) of this section. If there is an irrevocable trust, the ac­
count belongs beneficially to the beneficiary. 

COMlIIENT 

This section refleets the as­
sumption that a person who de­
posits funds in a multiple·party 
account normally does not intend 
to make an irrevocable gift of all 
or any part of the funds repre­
sented by the deposit. Rather, he 
usually intends no present change 
of beneficial ownership. The as­
sumption may be displ·oved by 
proof that a gift was intended. 
Read with Section 6-101(6) 
which defines "net contribu­
tions/' the section permits parties 
to certain kinds of multiple·party 
accounts to be as definite, or as 
indefinite, as they wish in respect 
to the matter of how beneficial 
ownership should be apportioned 

between them. It is important to 
note that the section i" limited to 
describe O\vnership of .. m account 
while original parties are alive. 
Section 6-104 prescribes what 
happe!l3 to beneficial ownership 
on the death of a party. The sec­
tion does not undertake to de­
scribe the situation behveen par­
ties if one witlu]ra,Ys more than 
he is then entitled to as against 
the other party. Sections 6-108 
and 6-112 protect a financial in­
stitution in such circumstances 
without reference to whether a 
withdrawing party may be enti­
tled to less than he withdraws as 
against another party. Presuma­
bly, ovelwithdrawal leaves the 
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patty making the excessive with­
drawal liable to the beneficial 
O\vner as a debtor or trustee. Of 
course, evidence of intention by 
one to make a gift to the other of 
any sums withdrawn by the other 
in excess of h~s o\vnership should 
be effective-

The final Code contains no pro­
"ision dealing with division of the 
a.cCQunt when the parties fai1 to 
prove net contributions, The 
omission is deliberate. Undoubt­
edly a court would divide the ac­
count equally· among the parties 
to the extont that net contribu­
tions cannot be proven; but a 
statutory £cction e.,<plicitly em­
bodying the rule might undesira­
bly narrow the possibility of proof 

of partial contributions and might 
suggest that gift tax consequences 
applicable to creation of a joint 
tenancy should attach to a joint 
account, The theory of these sec­
tions is that the basic relationship 
of the parties is that of individual 
ownership of values attributable 
to their respective deposits and 
withdrawals; the right of sur­
vivorship which attaches unless 
negated by the form of the ac­
count really is a right to the 
values theretofore owned by an­
other which the survivor receives 
for the first time at the death of 
the owner._ That is to say. the 
account operates as a valid dis4 
position at death rather than as a 
present joint tenancy. 

Library References. 

BaDks MId Banldng ~129. C.J,S. Banks and Bunking § 2&; ct 
Joint Tenancy ¢::lol ct seq. seq. 

C.J .S. Joint Tenancy § 1~ 

Sectioll 6-104. [Right of Survivorsltip.] 

(n) SOD13 remaining on deposit at the death ot 0. party to 8. joInt aecount 
belong to the survivtng party or parties as against the estate of the decedent 
unless there i3 clear and convincing evidence of a different intention at the 
time the account 1s eree.tea. It there are 2 or more surviving parUes. their 
respective ownershIps during Hfe-time shall be in proportion to their predou:J 
o\\"nersbip interests under S{.'Ction f3-103 Il'lgmented by n n equal share for each 
survivor or any Interest the deced~nt may have. owned in the account immedl~ 
ntely betore hi~ lie-ath; and the rIght of sun.-!vorsbip. continues between the 
surviving parties. 

(b) If the account I. ~ P.O.D, acco';nt;'>" 
(1) on death ot one ot 2 or more onginal payees the rights to any sums 

. remaining on deposit are governed by subsection (a); . . ' .' 
(2) on death ot the sole -original payee or ot the survivor' of two or 

more original payee5t, any su.m.~ remaining on -deposIt belong to the P.O.D. 
payee or payees if surviving, or to the survivor of them if ODe or more 
die before tbe original payee; it 2 or more P.O.D. payees survive, there is 
no right ot survivorship In the event of death of a P.O.D. payee thereafter 
unless the terms ot the account or deposit agreement expressly proyJde tor 
survivorship between them. 

(r) It the account is a trust accountj 
(1) on death of one of 2 or -more trustees, the rights to any sums re­

maining on deposit are governed by subsectioD (a); 
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(2) On death of the sole trustee or the survIvor of 2 or more trustees, 
any sums remaining on deposit belong to the person or peI'80ll'~ named as 
benefidarles, if surviving, or to the survivor at them if one or more dIe 
before the trustee, unless tbere is cle.'lr evidence of n contrary intent; it' 
2 or more beneficIarIes survive, tlmre is no right of survly'orshlp in event 
or denth ot any 'beneficiary thereafter unless the tenns of the nccoont 
on dClJOsit agreemf'ut expressly provide for survivorship between them . 

. (d) In other cases, the df!ath of any party tc> a multiple-party aecount bas 
no effect on benefidal ownership of the account other than to transfer the 
rights of the tlece:dent as pal"C ot his estate. . 

(e) A right of survh·orship arising from the express terms of the account or 
Ullde1" th)s section, n beneficiary' designation in n trust accoun~ 01" a _P.O.D. 
payee designatiQn~.cannot be changed by will. 

COMMENT 
The effect of (a) of this sec­

tion, when read with the defini­
tlon of l'joint account" in G-
101(·1), is to make an ac{!onnt 
pay.nb!e to one or more of hvo or 
more parties a survivorship ar­
rz::ngcment unless uclear and con­
vincing' evjdence of a different 
conten.tion" is offered. 

should become increasingly de­
fensible. 

The section also is desjgned to 
apply to various forms of multi­
ple-party accounts \vhich may be 
in use at the effective date of the 
legislation. 'fhc risk that it may 
turn nonsurvivorship accounts 
into unwanted survivorship ar-

The underlying nssnm11tion is rangcments is meliorated by vuri­
that most persons \vho tl,C;C joint ous considerations. First of aU, 
aC('Olmts want the survivor or there is doubt that many -persons 
surviyors to have all b~"lanccs re- llsing a:r:;y form of multiple name 
maiuing at death. This assumr- account would not want survivor­
tion may be questioned in states ship rights to attach. SccondlY1 
like Michigan ,,,here existing the survivorship incidents de­
statutes and dcc~ions ~o not pro- scribed by this section mar be 
vide any safe and wholly practical shown to have been against the 
method of estnbHshing :J. joint :l.C- intention of the parties. FinallYt 
count \yhich is not survivorship. it would be wholly consistent with 
See LeilJ v. Genesee ~Iercknts the purpose of the legislation to 
Bank, 371 Mich. 8D, 123 N.W. provide for a delayed effective 
(2d) 140 (1%2). But, use of a date so that financial institutions 
fOlm negating survivorship would could get notices to customers 
make (d) of this section appli- warning them of possible review 
cable. Still, the financial in.stitu- of accounts which may be desh'a­
tion which paid after the death ble because of the legislation. 
of a party would be protected by Subsection (e) accepts the New 
6-108 and 6-109_ Thus, a safe York view that an account opened 
nonsurvivorship account form is by "AU in his name as Htrustce 
pro,-ided. Con"equentIy, the pre- for B" usually is intended by A 
sumption stated by tbis section to be an informal wiII of any bal-
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ance remaining on deposit at his 
death. The section is framed 50 

that accounts with more than one 
~·trustee/J or more than one flben~ 
eficiary" can be accommodated. 
Section 6-103(c) would apply to 
such an account during the 1ife­
times of "all parties." ('Party" is 
defined by 6-101(7) so as to ex­
clude a. beneficiary who is not de~ 
scribed by the account as having 
a present right of withdrawal. 

In the case of a trust account 
for two or more beneficiaries, the 
section prescribes a presumption 
that all beneficiaries who survive 
the last "'trustee" to die own 
equal and nndivided interests in 

the account. This dovetails with 
Sections 6-111 and 6-112 which 
give the financial institution pro­
tection only if it pays to aU bene­
ficiaries who show a right to 
witbdraw by presenting appropri­
ate proof of death. No further 
survivorship betwl2en surviving 
beneficiaries of a trust account is 
presumed because these persons 
probably have hud 11Q control over 
the form of the account prior to 
the death of the trustee. The sit­
uation concerning further surd. 
vorship between two or more sur· 
viving parties to a joint account 
is different. 

Comment 
,.. .- • • * •. , 

In 1975, the Joint. Editorial Board 
recommended e:o:;pa.nsion of subsections 
(b) ana (e) so that the subsectioDs now 
deal explicitly with cases involving mul· 

tiple original . payees in P.O.D. B.~ 
counts, antl multiple trustees in trust 

. accounts.· These changes Vt--ere con· 
ceived to clarify, rather than to cbaoge. 
the text. 

. Librnry References 

Joint Tenancy~. 0.J.8. JoInt Tennncy!§ I, 2. 

Section 6-105. (Effect of Written Notice to Financial Institu­
tion.] 

The provisions of Section 6-104 as to rights of survivorship 
are determined by the form of the account at the death of a par­
ty. This fOlm may be altered by written order given by a party 
to the financial institution to change the form of the account or 
to stop or vary payment undor the terms of the account. The 
oedee or request must be signed by a party, received by the fi­
nancial institution during the party's lifetime, and not counter­
manded by othe,' written ordee of the same party during his life­
time. 

COllnmNT 
It is to be noted that only a 

Uparty" may issue an order bloc::k4 

jng the provisions of Section G-
104. "Party" is defined by Sec­
tion 6-101 (7). Thus if there is a 

B.'lnk:-; and Iklllt.;:int; ~12(t 
Joint 'femmey ~1 ct sel]. 

trust account in the name of A or 
B in trust for C, C cannot change 
the right of survivorship because 
he llas no present right of with· 
drawa1 and hence is not a party. 

C.j,S. Danl;:s and Banking § 285 et 
seq. 

C.J.S. Joint Tennncy § 1 .. 
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Sectioll G-106. [Accounts and Transfers Nontestamentary.] 

AJ.iy transfers resulting from the applica.tion of Section 6-104- are effective 
by reason of the necount contracts inyoh-ed and this statute and are not to be 
considered a!; testamentary or subject to Articles I through lV, except liS pro­
vided jn Sections 2-201 through 2-201, and except as a consequence of, and to 

. th~ e:t:tent directed by, Section 6-107.: 

COMMENT 

The purpose of classifying the 
transactions contemplated by Ar­
ticle VI as nontestamentary is to 
bolster the explicit statement that 
their validity as effective modes 

of transfers at death is not to be 
determined by the requirements 
for ".rills. The section is consist­
ent with Part 2 of Article VI. 

Comment 
. The purpose of classifying the tMlnsac," . 

tiODS oontemplated by Article· VI RlS· 
nontestilmentary is to bolster the ex­
plicit statement that their validity 9S 
·effecthc modes of transfers at death is 
not to be determined by the require-­
ments for wills. I'The :section is consist-
ent with Part 2 of Article VI. 

The dosing reference to Article II . 
Part 2, and to 6-107 was added in 1975 
at the recommendation of the Joint Edi-
1orio.l Board to clarify the intention of 
the origina1 ted. 

._",. ';1· 

Ljb)':,."}l')' Rererences 

Wills CooS!, 59. C.J.S. Wills! 136 et seq. 

Section 6--107. [Rigllts of Creditors.] 
No multiple-party account will be effective against an estate of 

a deceased party to transfer to a survivor sums needed to pay 
debts, taxes, and expenses of administration, including statutory 
allowances to the surviving spouse, minor children and dependent 
children, if other assets of the estate arc insufficient. A surviv­
ing party, P.O.D. payee, or beneficiary who receives payment 
from a multiple-party account after the death of a deceased par­
ty shall be liable to account to his personal representative for 
amounts the decedent owned beneficially immediately before his 
death to the extent necessary to discharge the claims and 
charges mentioned above remaining unpaid after application of 
the decedent's estate. No proceeding to assert this liability shall 
be commenced unless the personal representative has received a 
written demand by a surviving spouse, a creditor or one acting 
for a minor or dependent child of the decedent, and no proceed­
ing shall be commenced later than two years following the death 
of the decedent. Sums recovered by the personal representative 
shall be administered as part of the decedent's estate. This sec­
tion shall not affect the right of a financial institution to make 
payment on multiple-party accounts according to the terms 
thereof, or make it liable to the estate of a deceased party unless 
before payment the institution has been served with process in a 
proceeding by the personal representative. 

COMMENT 

The sections of this Article au­
thorize transfers at death which 
reduce the e.,tute to which the 
survh-ing spouse, creditors and 

minor children normally must 
look for protection against a dece­
dent's gifts by will. Accordingly, 
it seemed desirable to provide a 
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remedy to these classes of persons 
which should assure them that 
multiplc-pul·ty accounts cannot be 
used to reduce the essential pro­
tection they would be entitled to 
if such accounts were deemed to 
permit a special form of specific 
devise. Under this Section a sur­
viving sponse is automatically as­
sured of some protection against 
a multiple-party account if the 
probate estate is insolvent; 
rights are limited, however, to"· 
sums needed for statutory allow­
ances. The phrase "statutory al­
lowances'" includes the homestead 

. allow:mce under Section 2--401, 

the family allowance under Sec­
tion 2-403, and any allowance 
needed to make up the defiCiency 
in exempt property under Scc­
tion 2--402. In any case (in­
cluding a solvent estate) the SUr­

vlving spouse could proceed under 
Section 2-201 et seq. to claim an 
elective share in the account if 
the deposits by the decedent sat­
isfy the requirements of Section 
2-202 so that the account falls 
' ... ·ithin the augmented net estate 
concept. In the latter situation 
the spouse is not proceeding as a 
creditor under this section. 

Libr:uy References -

Banl;:s nnd flanking ~129. 
JOint Tenancy ~12. 

C.J.s. Danks anti D.anldn,g §. 2&i ct 
seq. 

CJ.S. Joint Tenancy § 14 ct EiC'q_ 

Section 6-108. [Financial Institution Protection; Payment Oil 

Si~aiure of One Party.] 

Financial institutions may enter into multiple-party accounts 
to the same extent that they may enter into single-party ac­
counts. Any multiple-party account may be paid, on request, to 
anyone or more of the parties. A financial institution shall not 
be required to inquire as to the source of funds received for de­
posit to a mUltiple-party account, or to inquire as to the pro­
posed application of any sum withdrawn from an account, for 
purposes of establishing net contributions. 

Ltbra-ry References 

Banks and Danking: ~129, 133. C.J.S. Banks and Bnnking §§ 2&1 e-t 
seq., 290 ct seq. 

Section 6-109. [Financial Instituiloll Protection; Payment 
Alter Death or Disability; Joint Account.] 

Any sums in a joint account may be paid, on request, to any 
party without regard to whethel' any other party is incapacitated 
or deceased at the time the payment is demanded; but payment 
may not be made to the personal representative or heirs of a de­
ceased party unless proofs of death are presented to the finan­
cial institution showing that the decedent was the last surviving 
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party or unless there is no right of survivorship under Section 
6-101. 

Library nere.'enccs 
Fnnk.e; and llanldng ¢;:::I-120, 133. C.J.S. Raut:R, and BUlll~ing §~ 2~ et 

seq., 200 ct seq. 

Section 6-110. [Fin:tncial Institution Protection; Payment of 
P.O.D. AccOlmt.] 

Any P.O.D. account may be paid, on request, to any original 
pal'l:y to the account. Payment may be made, on request, to the 
P.O.D. payee or to the personal representative or heirs of a de­
ceased P.O.D. payee upon presentation to the financial institu­
tion of proof of death showing that the P.O.D. payee survived all 
persons named as original payees. Payment may be made to the 
personal representative or heirs of a deceased original payee if 
proof of death is presented to the financial institution showing 
that his decedent was the survivor of aU other persons named on 
the account either as an original payee or as P.O.D. payee. 

Libr~n.,. Refel"ences 

Bnnks and Banking C;:::ol29, 133. C.J.S. nnnl;;:s anu Brutldng §§ 28cr et 
seq., 2!JO et seq. 

Section 6-111. [Financial Institution Protection; Payment of 
Trust Accotmt.] 

Any trust account may be paid, on request, to any trustee. 
Unless the financial institution has received written notice that 
the beneficiary has a vested interest not dependent upon his sur­
Viving the trustee, payment may be made to the personal repre­
sentative or heirs of a deceased trustee if proof of death is 
presented to the financial institution showing timt his decedent 
was the survivor of all other persons named on the account ei­
ther as trustee or beneficiary. Payment may be made, on re­
quest, to the beneficiary upon presentation to the financial insti­
tution of proof of death showing that the beneficiary or benefi­
ciaries survi\'ed aU persons named as trustees. 

Library References 

Banks Ilnd nanking- ¢::a130(1), 133. C.l.S. Danks nnd Banking §§ 27G et 
seq., 200 et seq. 

Section 6--112. [Financial Institution Protection; Dischm·ge.] 
Payment made pursuant to Sections 6-108, 6-109, 6-110 or 

6-111 discharges the financial institution from aU claims for 
amounts so paid whether or not the payment is consistent with 
the beneficial ownership of the account as between parties, P.O. 
D. payees, or beneficiaries, or their successors. Tbe protection 
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here given does not extend to payments made after a Imancial 
institution has received wlitten notice from any party able to re­
quest present payment to the effect that withdrawals in accord­
ance with the terms of the account should not be permitted. Un­
less the notice is withdrawn by the person giving it, the successor 
of any deceased party must concur in any demand for withdrawal 
if the financial institution is to be protected under this section. 
No other notice or any other information shown to have been 
available to a financial institution shall affect its right to the 
protection provided here. The protection here provided shall 
have no bearing on the lights of parties in disputes between 
themselves or their successors concerning the beneficial owner­
ship of funds in, or withdrawn from, multiple·party accounts. 

Libral'Y nerel"ences 

DanKS and flanking ¢;=J]29, 133. C.J .S. R::mks and BankIng U 285 t't 
seq., 200 ct seq. 

Section 6-113. [Financial Institution Protection; Set-off.] 
Without qualifying any other statutory right to set-off or lien 

and subject to any contractual provision, if a party to a multi­
pIe-party· account is indebted to a financial institution, the fi­

. nancial institution has a right to set-off against the account in 
which the party has cir had immediately before his death a 
present right of withdrawal. The amount of the account subject 
to set·off is that pmportion to which the debtor is, or was imme­
diately before his death, beneficially entitled, and in the absence 
of proof of net contributions, to an equal share with all parties 
having present rights of withdrawal. 

Library References 

Banks and Banking ¢'>134(1, 7). 
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Section 8-101. [Time of Taking Effect; Provisions for Transition.] 

(a) 

(b) Except as provided elsewhere in this Code, on the effective 

date of this Code: 

(5) any rule of construction or presumption provided in this Code 

applies to instruments executed and multiple party accounts opened 

before the effective date unless there is a clear indication of a con­

trary intent; 
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