
4/21/80 

Memorandum 80-45 

Subject: Conflict of Interest Code 
, 

At the last meeting, the staff reported that the Fair Political 

Practices Commission (FPPC) had finally denied the Commission's request 

for an exemption from the requirement of filing a conflict of interest 

code. Several approaches to drafting a proposed code were discussed at 

the meeting. The staff has conferred with the FPPC staff concerning an 

acceptable approach for drafting the Commission's conflict of interest 

code. The approach most acceptable to the FPPC staff seems to be one in 

which the Commission and the staff would analyze the foreseeable areas 

of conflict involved in making decisions relative to the topics on the 

Commission's agenda. This recommended approach is explained in more 

detail below. 

In order to present the limited disclosure standard to the FPPC for 

approval, it is necessary to adopt a proposed code under the Administra

tive Procedure Act. See Gov't Code § 87311. This requires that 30 

days' notice of the Commission meeting concerning adoption of a proposed 

conflict of interest code be published in a newspaper of general circu

lation and in the Administrative Register. See Gov't Code § 11423. 

Accordingly, the staff will arrange for publication of the requisite 

notice before the May meeting in order to satisfy the Administrative 

Procedure Act. Full consideration of the proposed conflict of interest 

code must take place at the June meeting, prefatory to submission to the 

FPPC before the June 30, 1980, deadline. 

The Commission's conflict of interest code will incorporate FPPC 

regulations setting forth boilerplate code provisions, except for two 

matters to be included in an appendix to the conflict of interest code: 

the list of designated employees and the delineation of financial inter

est disclosure categories. 

As you consider the following material, you should keep in mind the 

following standards set forth in Government Code Section 87309: 

87309. No Conflict of Interest Code or amendment shall be 
approved by the code reviewing body [FPPC] or upheld by a court if 
it: 
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(a) Fails to provide reasonable assurance that all foreseeable 
potential conflict of interest situations will be disclosed or 
prevented; 

(b) Fails to provide to each affected person a clear and 
specific statement of his duties under the Code; or 

(c) Fails to adequately differentiate between designated 
employees with different powers and responsibilities. 

Designated Employees 

Designated employees are persons whose positions entail the making 

or participation in the making of decisions which may foreseeably have a 

material financial effect on a reportable financial interest. The 

Legislative Counsel (an ex officio member), legislative members of the 

Commission (covered by other law), clerical employees (excluded by 

statute), and consultants (excluded, we think, by virtue of an FPPC 

regulation) are not designated employees. The Commissioners (other than 

legislative members) and the legal staff are designated employees sub

ject to disclosure rules. (See Exhibit 1 for details concerning the 

authority and duties of Commission personnel.) The treatment of con

sultants is uncertain at this point since the FPPC is currently review

ing its consultant regulations. However, the staff is fairly confident 

that under current regulations and alternatives discussed with the FPPC 

staff, Commission consultants will not be designated employees required 

to file financial statements. 

Disclosure Categories 

We anticipate that the Commission's conflict of interest code will 

establish two disclosure categories--one applicable to persons making 

policy decisions and the other applicable to persons making contract 

decisions. Some designated employees will be required to disclose in 

one or the other category, and some will be required to disclose in both 

categories. 

Legal Policy Decisions 

Under the staff proposal, there would be four classes of interests 

to be reported by designated employees in this disclosure category. 

Commission members (other than legislative members) and the legal staff 
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would be subject to this disclosure category. It should be remembered 

that the interests to be reported are subject to statutory and regula

tory limits regarding the amount, source, and type of the interest. 

(Relevant statutes are attached hereto as Exhibit 2.) The disclosable 

interests would be further limited depending upon the foreseeability of 

an affect resulting from consideration of particular topics on the 

Commission's agenda as indicated below. (A list of these topics is 

attached hereto as Exhibit 3. You should examine this list and suggest 

any further additions to the interests listed below at the May meeting. 

The likelihood of obtaining approval of the restricted disclosure will 

be improved as we expand the scope of disclosure.) 

1. Investments or interest in real property. We suggest that this 

category of disclosure be unrestricted. For the details concerning 

disclosure of real property interests, see Government Code Sections 

87206 and 87206.5 in Exhibit 2. 

2. Personal income. This category of disclosure should be limited 

to income from the entities listed below. This list has been prepared 

after a lengthy discussion by the staff of interests which might be 

affected by enactment of a Commission recommendation concerning a topic 

on the Commission's agenda. Disclosure of income from the following 

sources is subject to qualifications in Government Code Sections 82030 

and 87207. 

--Banks, savings and loan associations, credit union, and other 

financial institutions. 

--Hortgage brokers. 

--Any business entity with a significant number of collectable 

accounts receivable that are collected by judicial procedures. 

--Collection agencies. 

--Any entity whose primary activity is the making of secured or 

unsecured loans. 

--Any entity whose primary activity is the leasing of real or 

personal property. 

--Insurance companies. 

--Any public entity, so long as the income is not excluded by 

Government Code Section 82030 (b)(2). 

--Title insurance companies. 
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--Newspapers. 

--Corporate sureties. 

--Adoption agencies and persons engaging in private placing of 

adoptions as a primary activity. 

--Privately owned utilities. 

3. Business entity income. Under the staff proposal, disclosure 

of income of a business entity in which the designated employee has the 

requisite interest (see Gov't Code §§ 82030 and 87207 in Exhibit 2) 

would be limited to income of business entities from a source listed in 

item 2 above. 

4. Business positions. Under the staff proposal, disclosure of 

business positions would be limited to positions in business entities 

listed in item 2 above. This class of disclosable interests is set 

forth in Government Code Section 87103(d) in Exhibit 2. 

Contract Decisions 

It is highly doubtful that anyone with contracting authority for 

the Commission would have a conflict of interest arising in the exercise 

of that authority. But since the Commission and certain staff members 

do make contracts with consultants and for supplies, equipment, and 

office space, there may be a need to include a provision governing such 

disclosure in any conflict of interest code proposed to the FPPC. 

Designated employees in this category would include Commission members 

(other than legislative members), the Executive Secretary, the Assistant 

Executive Secretary, and the Administrative Assistant. (For further 

discussion concerning the authority of Commission personnel, see Exhibit 

1.) The following disclosure standard is based on conflict of interest 

codes adopted by other agencies: 

A designated employee in this disclosure category shall report 
the following financial interests: (1) investments in any business 
entity, (2) income from any source, and (3) his or her status as a 
director, officer, partner, trustee, employee, or holder of a 
position of management in any business entity, if any such business 
entity or source of income may foreseeably be affected materially 
by a contract which was made within the last two years or foresee
ably may be made in the future with the Commission for supplies, 
services, equipment, maintenance~ or office space. 
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As an alternative, the Commission may wish to omit this disclosure 

category on the grounds that there is no possibility that a contract 

decision would have a material financial effect. Most of our supplies 

are ordered from the Supply Catalog issued by the Central Stores, a part 

of the Office of Procurement of the Department of General Services, and 

the Supply Catalog does not list brand names. Even in the case of the 

major purchases of this agency, such as IBM typewriters and a Xerox 

machine, or in the case of the lease of office space, it is clear that 

the magnitude of our contracts is not material. It would appear then 

that a material effect could only result if a designated employee's 

spouse or firm were to be hired as a consultant. This has not occurred 

in the Commission's history. Perhaps the Commission could adopt an 

explicit policy forbidding contracting with a spouse or firm of a des

ignated employee and thereby eliminate any need for this disclosure 

category. Of course, if this disclosure category is included in the 

conflict of interest code, a spouse or firm of a Commissioner or staff 

member could be hired as a consultant if the person with a conflict 

complies with the disqualification requirements. 

Respectfully submitted, 

Stan G. Ulrich 
Staff Counsel 
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Memorandum 80-45 4/21/80 

EXHIBIT 1 

POSITIONS IN LAW REVISION COMHISSION 

Commissioners 

The Law Revision Commission consists of the following: 

1. A Member of the Senate appointed by the Committee on Rules. 

2. A Member of the Assembly appointed by the Speaker. 

3. Seven Commissioners appointed by the Governor with the advice 

and consent of the Senate. 

4. The Legislative Counsel who is an ex officio nonvoting Commis

sioner. 

(See Gov't Code § 10301.) 

The voting Commissioners--those appointed by the Governor and the 

legislative members--exercise the authority of the Law Revision Commis

sion. The Commissioners are provided with background studies prepared 

by consultants and the staff and, at meetings of the Commission, usually 

held monthly, make the decisions which may culminate in the submission 

of a recommendation to the Legislature. The Commissioners make the 

final decision on major contract matters such as the hiring of full-time 

members of legal staff and consultants, the purchase of major office 

equipment, and the lease of office space. 

The legislative members of the Commission generally introduce the 

recommended legislation. The Executive Secretary and other staff mem

bers assist the legislative members (or other members of the Legisla

ture) in presenting bills recommended by the Commission to legislative 

committees. 

The Legislative Counsel receives Commission materials and very 

rarely attends meetings but does not otherwise participated in Commis

sion activities. 

Consultants 

The Law Revision Commission generally retains consultants who are 

experts in the particular subjects on the Commission's calendar of 

topics for study. These consultants are either law professors or prac

titioners who specialize in a particular field. 
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A typical contract with a consultant provides that the consultant 

is to attend meetings of the Commission and provide expert advice and 

assistance to the Commission in the preparation of a recommendation 

pertaining to the subject under consideration. The consultant agrees to 

provide consultation and written memoranda at the request of the Commis

sion or the staff. Other consultants are employed primarily for the 

purpose of preparing an extensive background study before the Commission 

and its staff begin work on the subject. 

Staff 

The legal staff consists of the following: 

1. The Executive Secretary. (See Gov't Code § 10304. ) 

2. The Assistant Executive Secretary. 

3. Two staff attorneys. 

4. Intermittent legal counsel, on occasion. 

The nonlegal staff consists of the following: 

1. The Administrative Assistant. 

2. Two Word Processing Technicians. 

3. Intermittent secretarial help, on occasion. 

The Executive Secretary plans, organizes, and directs all phases of 

the legal and administrative work of the Commission; reviews suggestions 

received by the Commission for changes in the laws of California and 

makes or directs preliminary studies of such suggestions; assists the 

Commission in the selection of topics for study; contacts research 

consultants and makes arrangements for specific legal studies which have 

been approved by the Commission and authorized by the Legislature; 

presents staff and research consultant reports to the Commission and to 

legislative cOmmittees; works with State Bar committees and other inter

ested persons in identifying and working out questions and objections 

which may be raised concerning the Commission's reports and recommenda

tions; prepares or assists in preparing reports and bills in final form 

for the consideration of the Commission and presents bills to committees 

of the Legislature; and exercises the authority to make routine con

tracts for the Commission. 

The Assistant Executive Secretary assists the Executive Secretary 

in carrying out the responsibilities just discussed, and acts in the 

Executive Secretary's absence. 
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The other members of the legal staff conduct research and draft 

reports and recommendations under the direction of the Executive Secre

tary, and perform other tasks delegated to them, which may include 

working with State Bar committees and other interested persons on sub

jects under study by the Commission and participating in presenting 

bills to committees of the Legislature. 

Under the direction of the Executive Secretary, the Administrative 

Assistant directs the day-to-day operations of the clerical staff, 

performs various administrative tasks primarily relating to personnel, 

payroll, budget, and purchase of supplies, and performs miscellaneous 

clerical tasks. 

The Word Processing Technicians perform clerical tasks under the 

ultimate direction of the Executive Secretary. 

Exclusions From Designated Employees 

1. Legislative members of the Commission are specifically excluded 

from the definition of "designated employee" by the last sentence of 

Government Code Section 82019. 

2. The Legislative Counsel is excluded because he is an ex offi

cio nonvoting member of the Commission and as such does not make or 

participate in the making of Commission decisions. See Gov't Code 

§§ 82019(c), 87302(a). 

3. Consultants are excluded by force of FPPC Regulations Section 

18700 Ca) (2) defining "consultant" for the purposes of the Political 

Reform Act of 1974. Commission consultants satisfy the specific cri

teria set forth in paragraphs (A) and (B) of FPPC Regulations Section 

18700(a) (2). 

4. Word Processing Technicians perform only secreterial and cleri

cal tasks and thus are excluded by FPPC Regulations Section 18700(d)(1) 

which interprets "making or participating in the making of a govern

mental decision." 
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Memorandum 80-45 

EXHIBIT 2 
[Gov't Code §§ 82030, 87103, 87206, 87206.5, 

and 87207] 

82()30. 
(a) "Inec.me" means, except as pro'rided in subsection (b). a payment received, 

jneluding but nat limited \.0 any salary. wage, advance, dil'idend, interest, rent, Pl:o
eeedF. from any sale, gift, includirlg nny gift of food or beverage, loar., t'ol'gh'eness 
or payment of indebtednel:-!s receh't'u tty the filer, reimburSCllil2J:lt f(Jf expenses, per 
diem, flr 'Contribution to an insurance or pell~ion prog!":1rll !)aid by &ny person other 
thun an employer, and including any community pr(11Jo .... 'rt:r interest in jncon::e of II 
spouse. Ineome also includes an outstanding loan. InMme. of an individual also, 
includes a pre. rata shaT(~ of ally jnC'Ome ot any Lw;ineS5 entity or trust in which the 
imliYldual or sp;)use own~, directly, indirectly or be-nenc~al1y, a 10·perN'ut interest 
or grE"J.tl>f. "IlIN.trn~;' other t.han u gift, does not include .income r~ehed from any 
saurre outside tht' jurisdiction and aot doing business w1thin the jur!sdictioI!. not 
planning to do busine~s within the juri.::dic[ion, or not lHtv!ng done business within 
the j11risdiction during the two ~-pars prior to the time Slly state.:n~nt or ofr.er action 
Is required under thts titJe. 

(b) "Income" also dues not include: 
(1) Campaign cOrJu·nmtiollS 1"f'(]uired to be I't"ported under Cbapter 4 of this title i 
(2) Salary and reimbursement f;)T expenSe:;. or per die-m reeeivt:!d from 8 state, 

local, or federal governmeut ag('ney and reimbursement for travel expenses and per 
die-m re<.oeived from bona -fide educational, academic or charitable organization; 

(3) Any devise or inberUance; 
(4) Interest, dividends or premiums on a time or demand deposit In a financial 

institution, shares in a credit ullion 01' any lnsurance polley, payments received 
under any Insurance policy, or any bond or other debt instrument issued by BIll" 
government or gO\"(1 rnment agency; 

(5) Di\'idends, interest or any other return on a security whi~b Is registered with 
the Securities and Exchange Commission of the Unlted States government. 

(6) Redemption of a mutual fund. 
(7) Alimony or child support payments. 
(8) Any loan or loans from a .:ommercial hmding Institution wbich • • • are 

made in the lender's regular course of buslness on terms available to memberSOt 
the public without regard to officinl status if: 

(A) Used to purchase the principal residence of filer; or 

{B) The balance owed does not exceed tell thousand dollars ($10,000). 

(9) Any loon from an individual's spouse, child, parent, grandparent. grandeb1ld, 
brother~ sister, parent·in·Jaw, brother·ln·law, sister·tn·law, nephew, niece, uncle, 
aunt, or first cousin or the spouse of any such person, provided that a Joan from 
any such person shaU be considered income jf the lend€!" 18 actiog as an agent or 
iutermediary for any person not C'O,-ered by this paragraph. 

(10) Any indebtedness created as -part of a retail installment or credit eard trans
actioD if made in the lender's regulHr course of bUSiness on terms available to 
members of the public without re-gard to official srai"u~. so long as the balance owed 
to the creditor does not exceed ten thousand dollars ($10,000)_ 

87103 • 

.... An (lff1M~l has a financial lnterest in B decision witain the meaning of Sectbn 
81100 if it lS n"asonably foreseeable thnt the deci&ion will have a material financIal 

. effect, distinguishable trom its effc-ct on the public generallr, on: 

(8) Any busiul:"ss e'1tity in which th2 public offidal bas a direct or indirect In
vestment worth more than one thousand dollars ($1,000): 
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(b) Any rea~ prop~rty in which the public official hag a. direct or indirect Interest 
worth more than one thousand doUars (0$1,000); 

(c) Any l'iource of income, othpr than loans by a commercial lending institution 
in the regular course of bu<;iness on terms available to the public without regard 
to official status, aggregating two hnHdr~ fifty d(lliars ($250) or more 1n va1ue ~ 

'\"iued to, received by or promiM!d to the rublic ofnclal within 12 months prior to 
the time when the d('{'islon is made; or 

(d) Any business euUty in which the public official is a director, officer, partner. 
trnst~, e-mploy~, or holds any :position of management, 

FDr pml)(JSC'~ of this seetion, indirect fnye~tment or joterest means any investment 
or inr(lre~t G'l"Df'd bl" tbe spouse or dependent child of a p\lbli(' official, by aD agent 
on bfohalf of a P\,bli~ officiul, by any business entity eo&troH.ed by thtE:' public official 
fir by a trust In whi<:h 'he hus .l1 substantial intel"("~f~ .\ unsilless entity Is rontrol1ed 
by ; publiC' uiric-iul if the public official, his agents, ~pous.? B;ld depem!ent children 
hold more tlJan ,'JO percent of tile own~rship interest in '[he entit;r, }"" nublic o!f:lclal 
has a sub:<:tantial interest in a trust when the offid:11, b~s ~pouse and dependent 
children have a present or future interest worth more than ODe thousa.nd dollars 
($1,000) •. 

§ 87206. Investment or interest in real property; statement; 
contents 

When an investment or an interest in real property is required to 
be disclosed under this article, the statement shall contain: 

(a) A statement of the nature of the investment or interest; 

(b) The name of the bUSiness entity in which eaclJ investment is 
held, and a general description of the business activity in which the 
business enti ty is engaged; 

(c) The address or other precise location of the real property; 

(d) A statement whether the fair market value of the invest
ment or interest in real property exceeds ten thousand dollars 

($10,000), and whether it exceeds one hundred thousand dollars 
($100,000). This information need not be provided with re~pect to 
an interest in real property which is used principally as the residence 
of the filer; 

(e) In the case of an investment which constitutes fifty percent 
or more of the ownership interest in a business entity, disclosure of 
the investments and interests in real property of the business entity; 

(f) In the case of a statement filed under Sections 87203 or 
87204, if the investment or interest in· real property was partially or 
wholly acquired or disposed of during the period covered by the state
ment, the date of acquisition or disposal. 

§ 87206.5 Principal residence of filer excluded from "interest In 
real property" 

For purposes of this article "interest in real property" does not 
include the principal residence of the filer. 
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87207. 
(a) When income is required to be reported under this article, the statement shall 

contain, except as provided In subsection (b): 
(1) The name and address of each source of income aggregating two hundred fifty 

dollars ($250) or more In value, or twenty-live dollars (825) or more in value If the 
income was a gift, and 8. general descdpUon of the business acti\'ity. if any, ot each 
source; 

(2) A statement whether the aggregate value ct income !rom each source. or in the 
esse ot a loan, the highest amount owed to each source, was greater than oue thousand 
dollars ($1.000), and whether it was greater than ten thousand dollars ($10,000); 

(8) A description of the consideration. if any, for which the inc(.me was received; 
(4) In the case of a gift, the amount and the date on which the gift was received.:.. 

(!i) In the case of a loan, the annual interest rate and the security, it any, given 

tor th~ 100.n. 
(b) Wben income of a business entity. including Income ot a sole proprietorship, 

18 required to be reported under this article, the statement shan contain: 
(1) The Dame, address, and a general description ot the business activity ot the 

business entity; 
(2) In the case of a business entity which provides legal or brokerage services, the 

name of every person who paid fe-es to the business entity if t:l.e filer's pro rata 
share ot fees from such person was €:Gual to or greater than one thousand dollars 
($1,000) ; 

(3) In the case of a business entity not covered by paragraph (2), the name ot eyery 
person trom whom the business entity re<:eil:€d payments jf the filer's pro rata share 
of gross receipts from such per:'ion was equal to or greater than ten thousand dollars 
(,10,000) during a calendtlr year. 

Note. In Hays v. Wood, 25 Ca1.3d 772 (1979) th , e court held that 
the $1,000 income reporting threshold applicable on1 b k Y to attorneys and 
ro ers under Government Code Section 87207(b) (2) was unconstitutional 

$10,000 for other officials. The court held 

should apply to all affected public offi

since the level was set at 

that the $10,000 threshold 

cials. Th e court rejected the argument 

of clients violates the attorney-client 
that the disclosure of the names 

privilege, noting that the FPPC 
regulations set up a procedure for preserving the anonymity of clients 

where it is warranted. 

-3-



Memorandum 80-45 

EXHIBIT 3 

CALENDAR OF TOPICS FOR STUDY 

[From 1979 Annual Report] 

Topics Under Active Consideration 

Creditors' remedies. Whether the law relating to creditors' 
remedies including, but not limited to, attachment, garnishment, 
execution, repossession of property (including the claim and 
delivery statute, self·help repossession of property, and the 
Commercial Code repossession of property provisions), civil 
arrest, confession of judgment procedures, default judgment 
procedures, enforcement of judgments, the right of redemption, 
procedures under private power of sale in a trust deed or 
mortgage, possessory and nonpossessory liens, and related 
matters should be revised. 

Child custody, guardianship, and related mailers. Whether 
the law relating to custody of children, adoption, guardianship, 
freedom from parental custody and control, and related matters 
should be revised.' 

.. 

Eminent domain. Whether the law relating to eminent 
domain should be revised.' 

Marketable Title Act and related matters. Whether a 
Marketable Title Act should be enacted in California and 
whether the law relating to covenants and servitudes relating to 
land, and the law relating to nominal, remote, and obsolete 
covenants, conditions, and restrictions on land use, should be 
revised." 

Possibilities of reverter and powers of termination. Whether 
the law relating to possibilities of reverter and powers of 
termination should be revised.' 

Civil Code Section 1464. Whether Section 1464 of the Civil 
Code should be revised or repealed.· 

Community property. Whether the law' relating to 
community property should be revised." 

Quiet title actions. Whether the law relating to quiet title 
actions should be revised." 
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Abandonment or vacation of streets and highways. Whether 
the law relating to the abandonment or vacation of public streets 
and highways by cities, counties, and the state should be revised. 11 

Evidence. Whether the Evidence Code should be revised." 

Other Topics Authorized for Study 

Prejudgment interest. Whether the law relating to the award 
of prejudgment interest in civil actions and related matters 
should be revised." 

Class actions. Whether the law relating to class actions should 
be revised." 

Offers of compromise. Whether the law relating to offers of 
compromise should be revised." 

Discovery in civil cases. Whether the law relating to 
discovery in civil cases should be revised.'· 

Involuntary dismissal for lack of prosecution. Whether the 
law relating to involuntary dismissal for lack of prosecution 
should be revised." 

Rights and disabilities of minors and incompetent 
persons. Whether the law relating to the rights and disabilities 
of minors and incompetent persons should be revised.'" 

Topics Continued on Calendar for Further Study 

Arbitration. Whether the law relating to arbitration should 
be revised." 

Escheat; unclaimed property. Whether the law relating to 
the escheat of property and the disposition of unclaimed or 
abandoned property should be revised.lII 

Unincorporated associations. Whether the law relating to suit 
by and against partnerships and other unincorporated 
associations should be revised and whether the law relating to 
the liability of such associations and their members should be 
revised." 

Partition. Whether the law relating to partition should. be 
revised.-

Modification of contracts. Whether the law relating to 
modification of contracts should be revised."' 

Governmental liability. Whether the law relating to 
sovereign or governmental immunity in California should be 
revised." 
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Inverse condemnation. Whether the decisional, statutory, 
and constitutional rules governing the liability of public entities 
for inverse condemnation should be revised (including but not 
limited to liability for damages. resulting from flood control 
projects) and whether the law relating to the liability of private 
persons under similar circumstances should be revised." 

Lease law. Whether the law relating to the rights and duties 
attendant upon termination or abandonment of a lease should be 
revised." 

Liquidated damages. Whether the law relating to liquidated 
damages in contracts generally, and particularly in leases, should 
be revised. II 

Parol evidence rule. Whether the parol evidence rule should 
be revised." 

Powers of appointment. Whether the law relating to powers 
of appointment should be revised." 

[From Assembly Concurrent Resolution 107 (1980 Session)] 
[Introduced February 5, 1980] 
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