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Memorandum 79-63 

Subject: Study K-300 - Evidence (Psychotherapist-Patient Privilege) 

The Law Revision Commission submitted a recommendation relating to 

the psychotherapist-patient privilege to the 1978 session of the Legis­

lature. The bill introduced to effectuate this recommendation passed 

the Legislature in amended form but was vetoed by the Governor. At the 

last meeting, the Commission indicated its desire to review this recom­

mendation so that a decision could be made whether to resubmit the 

recommendation in 1980. 

Attached is a copy of the recommendation revised (1) to include the 

change made to the recommended legislation after the bill was introduced 

in 1978 and (2) to reflect the enactment of a 1979 addition to the 

Evidence Code provisions relating to the psychotherapist-patient privi­

lege. This draft is presented for review and approval for printing if 

the Commission desires to submit the revised recommendation to the 1980 

session of the Legislature. 

The bill introduced in 1978 was supported by: 

California State Bar 
California State Council of Agencies for Family Service 
California Association of Marriage & Family Counselors 
State Public Defender 
National Association of Social Workers--California Chapter 

The bill was opposed by: 

California Peace Officers Association 
California District Attorneys Association 
California Attorney General 

A copy of the Governor's veto message is attached as Exhibit 1 

(yellow). The letter from the California District Attorneys Association 

(attached as Exhibit 2--pink) states the resson why the law enforcement 

groups opposed the bill. You may find the letter from Professor Kaplan 

(Exhibit 3--blue) of special interest. Also attached as Exhibit 4 

(gold) is a copy of a law review article discussing the extension of the 

psychotherapist-patient privilege to patients of psychiatric social 

workers. A copy of the existing provisions of the Evidence Code is also 

attached (Exhibit 5--white). 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 

\ 
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EDMUND G. BROWN JR. 
GOVERNOR 

September 3D, 1978 

lExhibi t 1 

~tatc .of QIaIifornia 
GOVERNOR"S OFFICE 

SACRAMENTO 95814 

ft:6 a-s1 7 

916 445-2841 

To the Members of the California Assembly: 

I am returning Assembly Bill Number 2517 without my 
signature. 

The evidence before me does not support the wholesale 
expansion of the psychotherapist-patient privilege 
proposed by this bill, particularly as it relates to 
criminal proceedings. 

Governor .' ! 
L, 
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CALIFORNIA DISTRICT ATTORNEYS ASSOCIATION 
555 CAPITOL MALL, SUITE 1545, SACRAMENTO, CAUFORNIA 95814 Area Code (916) 443·2017 

April 7, 1978 

The Honorable Charles Imbrecht 
Member of the Assembly 
California Legislature 
State Capitol,Room 6009 
Sacramento, CA 95814 

Dear Assemblyman Imbrecht: 

ReI AB 2517 

The California District Attorneys Association opposes the passage of your 
bill, Assembly Bill 2517. 

Under the existing evidence code, confidential communications between 
either a psychotherapist or licensed psychologist is privileged. The privilege 
does not exist in criminal proceedings. 

Assembly Bill 2517 would make several substantial changes to the existing 
law. 

First, the definition of psychotherapist (Evidence Code 1010) would be 
expanded to include other types of counselors, i.e., social workers, 
educational counselors and educational psychologists. 

Second, the definition of psychotherapist would be expanded to include 
individuals under Evidence Code 1010 operating as professional corporations. 

Third, the definition of a confidential communication, Evidence Code 
section 1012, would be expanded to include communications between the 
patient and "any persons who are participating in the diagnosis and 
treatment under the direction of the psychotherapist, including members of 
the patients family." 

The last major change would remove the limitation imposed by Evidence 
Code section 1028 which prevents the assertion of the psychotherapist­
patient privilege in criminal proceedings. 

Historically, the CDAA did not object to the creation of the 
psychotherapist-patient privilege when the legislature adopted the evidence 
code in 1965. The privilege was part of a package which contained 
offsetting benefits. 

LEGAL AFFAIRS DIRECTOR 
THOMAS W, CONDIT 

The rationale behind the privilege was to conform the existing broad 
privilege that the Business and Professions Code gave to licensed 
psychologists with the narrow privilege given to narrow physician-patient 
privilege which existed for psychiatrists prior to the evidence code. (See 
comment to Evidence Code 1014. ) 
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The CDAA opposes AB 2517 for three reasons. First, if AB 2517 is adopted, 
an already broad privilege will be expanded beyond the necessity recognized 
at the time of adoption of the evidence code. 

The passage of AB 2517 will result in the creation of a web of 
confidentiality. The web is spun three ways. First it is spun laterally by 
expanding the definition of psychotherapist. Second, it is spun horizontally 
by including communications between the patientand any persons involved in 
diagnosis and treatment including family members. Third, it is spun 
vertically by eliminating the section relating to use in criminal proceedings. 

The creation of any privilege prevents the ascertainment of truth which is a 
primary goal of the criminal justice system. The creation of a new 
privilege, should be viewed with a great deal of caution since it will 
necessarily exclude relevant evidence from the trier of fact's consideration. 
In this context, weare notconvinced that the proponents of this rule have 
demonstrated a compelling need for the privilege sought to be created. 

Therefore, CDAA opposes AB 2517. 

Sincerely, 

JOHN PRICE, Chairman 
Legislative Committee 

By: 7;,-)~~ 
T.W. CONDIT 
Legal Affairs Director 

TWC:py 

cc: Governor Edmund G. Brown Jr. 
Michael S. Ullman 
Michael V. Franchetti 
Rod Blonien 



California District Attorneys Association 
Attn: T.W. Condit, Legal Affairs Director 
555 Capitol Mall, Suite 1545 
Sacramento, California 95814 

Dear Mr. Condit' 

April 14, 1978 

Re: AB l517 

lile offica of Assemblyman Imbrecht has provided me with a copy of 
your letter of April 7, 1978, o~posing Assembly dill 2517, and giving 
the reasons for tilis opposition. 

The pri~"ary reason for Assembly rill 2517 18 to "lhdaata the 
~x1sting discrimination against a patient who consults 8 tnerspist in a 
public mental health clinic aa compared to a patient.who consults a 
private psychiatrist or psychologist. Tne bill is described in detail 
in the enclosed recommendation of the California Law Revision Commis­
sion. 

1 persoaally doubt that the enactment of Assembly ilill 2517 would 
llave any effect at all on obtaining convictions under the criminal 
justice system. (lnere is no privilege--and the testimony of tue psy­
chotherapist may be obtained--where the psychotherapist has ressonable 
ceuse ~o believe the pstient is in such mentsl or emotionsl condition as 
to be daugerous to himself or to tila person or property of others. See 
:"'11cle,-,ce Gode Section 1024. See also Evidence Code Section 1027.) On 
the other hand, I do believe that the enactment of the bill will en­
courage uore parsons to obtain mental health treatment at public mental 
health clinica. On balance, I believe tbat the overall effect of the 
bill will be to the benefit rather than the detriment of potential 
victims of crimes. I wish you would review your position on this bill 
with this point in mind and in light of the enclosed Recommendation of 
the Law Revision Commission. 

Sincerely, 

John d. DeMoully 
Executive Secretary 

JHD:kac 
euc. 
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STANFORD LAW SCHOOL 
STANroan, CALIP<lRNIA 94305 

May 23, 1975 

Mr. John H. DeMoully 
Law Revis~on commission 
Stanford Law School 
Stanford, CA 94305 

Dear John, 

Here is a copy of the letter I sent to Otto Raus. 
Secondly, I want to write you concerning Section 1028 of 
the Evidence Code. Essentially, that section says that 
in a criminal case the psychotherapist privilege is res­
tricted solely to psychiatrists and psychologists and is 
denied to clinical social workers. To my mind this rule 
is not only indefensible, it is discriminatory in an 
especially unpleasant way. First of all, I think you can 
find no one to deny that the kind of psychotherapy per-

"formed ~y licensed clinical social workers is precisely 
the same as that·performed by psychologists and psychia­
trists short only of two differences which, though prao­
tically important, are irrelevant to our concern (psychia­
trists can both prescribe drugs and commit to a mental 
institution). 

More significant, perhaps, this difference in treat­
ment between the clinical social worker on the one hand 
and the psychiatrist and psychologi8t on the otner, operates 
to discriminate in two very important ways. First of all, 
although they perform basically the same types of psycho­
therapy, the clinical social worker is much more often work­
ing in either a mental health center, family service agency, 
or other agency. It is undeniable that these agencies tend 
to get those who simply cannot afford the more expensive 
therapy provided by the psychiatrist and to· a lesser extent 
the psychologist. As a result, for the most part, the effect 
of the section in question is to deny the'privilege to the 
poor and lower-middle class and allow it with respect to 
precisely the same kind of information to the upper-middle 
class and the rich. 

. I cannot also resist pointing out that there is another 
discrimination inherent in Section 1028. There is no doubt 
that the great majority of psychiatrists and psychologists 
practicing are men and the great majority of social workers, 
are women. I.admit that we have a caste system amon our· 

::, t---i !] 
,~ 
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• Mr. John H. OeMoully 
Page 2 
May 23, 1975 

mental health profess).onals, but it strikes me as extremely 
unwise for the law to reinfcrce this through the use of the 
privilege, area. 

Of course, what I say with respect to the clinical 
social worker is applicable just as well to the school psy­
chologist and the marriage family and child counselor-­
though, the inference of sexual discrimination is clearly 
not as great with respect to these 'latter two categories. 
In any event, the purposes of the psychotherapist privilege 
are not met if in the most important area of its application, 
it is simply denied to all but the most high status--and 
expensive--of the mental health professionals. I do hope 
that th, Law Revision Commission will devote some time and 
energy to erasing this unfortunate inequality. 

JK:rpt 

Yours very ~ 

......... -flAL. ... , 
John Kaplan 
Professor of Law 

,/\ 
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Comments 

. UNDERPRIVILEGED COMMUNICATIONS: EXTENSION OF 

THE PSYCHOTHERAPIST-PATIENT PRIVILEGE TO 

PATlENTS OF PSYCHIATRIC SOCIAL WORKERS 

'The law of evidence in most jurisdictions contains a highly signifi­
cant limitation: communications from a client who consults a private 
psychiatrist for treatment of mental or emotional illness are privileged, 
while similar communications from a client to a psychiatric social 
worker are not privileged. This state of affairs stems from the failure 
of most evidence codes to provide testimonial inlmunity for psychiatric 
social workers who, as the mainstay of the staffs of most public men­
tal health facilities, are virtually the "poor man's psychiatrist." 

This Comment analyzes some of the consequences that result from 
the failure to provide statutory privilege to psychiatric social workers 
and proposes a number of legal theories courts could use to create or 
extend the privilege. Section I discusses in detail some of the problems 
that denial of this privilege creates for both patients and psychiatric 
social workers. Section IT examines the traditional test for determining 
whether a relationship merits the protection of privilege, and applies it 
to the psychiatric social worker-patient relationship. Section III ad­
vances an argument based on functional similarities between presently 
privileged professionals and psychiatric social workers. Section IV pro­
poses an argument based on agency principles. Section V discusses 
the problem from an equal protection perspective, and Section VI pro­
poses an argument based on equitable considerations. 

I 

nm NEED FOR A PRMLEGB 

'The poor rely primarily upon public and charitable facilities for 
medical, dental, and psychiatric services.' Because of the severe 
shortage of psychologists and psychiatrists,' welfare departments and 

1. Davidson. Governments Rofe in rite Economy: ImplicatiOns for the Relief 
of Poverty, 48 J. URBAN L. 1,36 (1970), 

2. COMMWIn' COLLEGE MENTAL HEALTH \VORKER PROJECT, ROLES AND FUNC­
TIONS FOR DIFFERENT LEVELS OF MENTAL HEALTH \\o'ORKERS 1 (1969). Some figures 
will give an indication of the shortage. Over 500,000 scbool-age children suffer 
from serious mental illness; less than .S percent receive adequate care. In a recent 
year, 40 percent of the qualified applicants of .U ages who requested help at Qutp •• 

1050 



1973) PRIVILEGED COMMUNICATIONS • 1051 

most public mental health programs cannot provide a fully trained 
psychiatrist or clinical psychologist for every indigent patient requiring 
treatment for emotional or mental iliness.' Yet the need for these 
services is acute. Mental illness ranks with heart disease and cancer as 
one of the nation's three greatest health problems" And although the 
incidence of mental disorders is highest among low-income groups, 
they receive the least attention. S 

In response to the great demand for services, mental health 
agencies have found it necessary to expand the size of their staffs. 
Since adequate numbers of psychiatrists and clinical psychologists are 
not available for such assignments, the new positions are frequently 
filled by psychiatric social workers," particularly in government sup­
ported institutions, where the staffing pro.blem is most severe.T 

Psychiatric social workers are mental health professionals who 
have received advanced training in the behavioral sciences,· but who 

tient psychiatric ~linics were put on waiting lists for a period exceeding 000 ycaI'. 

W.ihofe .. M'''tal Heal'h ServICes tor the Poor, 54 CALIF. L. REv. 920, 921 (1966) 
lhereinafter Qted as Weihefen]. 

3. Wittman, Utilization of Personnd with Various Levels 0/ Training: ImplictJ.. 
lions tor Profemonal Developmen" in TltENDS IN Socw. Wou: 191 (Nat'! Ass'1l of 
Soc. Worke!3 1966). 

4. Weibofen, supra note 2, at 920. 
5. B. BEIlELSON & G. STErnE1\, HUMAN BEHAVIOR: AN INvENTORY OF Scmr­

TlFlC FINDINGS 639 (1964). 
6. By 1960 all s\3te. employed psychiatric social worke!3 in mental health pro­

grams. U.S. DEP'T OF HEALTII EDUCATION AND WELFARE, HEALm MANPOWER Somes 
BooK-MEDICAL AND PsYCllIATlI.lC SOCIAL WORI<EIlS 28 (I960). By 1967, psychiatric 
social workers in outpatient clinics were already working more hours per week than 
psychiatrists and clinical psychologists combined. NATIONAL INsrrruTE. OF MENT.u. 

HEALTH. DATA ON STAFF AND MAN~HoURS, OVTl"ATIE.NT PSYCHIATRIC CLINICS IN '11IE. 
UNITED STATES 6-16 (1967). 

7. More than 90 percent of all psychiatric social worke!3 are employed by a 
state·supported facility. NATlONAL AsSOCIATlON OF SoCIAL WORKERS, PsYcHlAnuc 
SoCI.<L WORKEIlS ANO MENTAL HEALTH 21 (1960) [hereinafter cited as NAT'L Ass'N 
OF SoCIAL WORXElts]. 

8. Ct. Calif. Pe"onnel Bd .• Psychiatric Social Work .. I (1969) (job descrip­
tion) [hereinailer cited as Calif. Personnel Bd.]. The academic degree that most psy­
chiatric social workers possess is a master's degree. Nationally, 80 percent of psychiatric 
social workers in public mental health programs have a master's degree or Ph.D.. 
US. DEP'T OF HEALTH EDUCATION AND WELFARE, HEALTH MANPOWE1l SoURCE BooK, 
MEDICAL AND PSYCllIATRlC SocIAL WORKERS 42 (1960). A typical university cur· 
riculum for a student preparing for a career as a psychiatric social work~r includes 
courses in the following: subjects: developmental psycho(ogy~ indh'idual, family, and 
small group practice; psychodynamics and psychopathology: human development and 
pathology; medical and psychiatric casework.; mental health and rehabilitation pro­
gram planning. UNIVERSITY OF CALIFORNJA (B.E.ltULEY), ANNOUNC:EMENT OF THE 
Sc:Boo~ OF SocIAL WELHRE 19·22 (1972). 

A1though other social workers, such as intake workers or caseworkers. may at 
tilllC> deal with intimate and hiShly personal information, the need for a privilege for 

, . . ' 
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lack the medical background of a psychiatrist. In many instances they 
perform the same functions as psychiatrists and psychologists." Nev­
ertheless, patients treated by psychiatric social workers do not enjoy 
the confidentiality privilege that applies to the psychiatrist-patient re­
lationship.t. 

As almost all state legislatures have recognized in enacting 
statutory privileges for physicians and psychiatrists," successful therapy 

such communications is not as acute as that for communications to psychiatric social 
workers who work directly with emotionally disturbed patients. These other categorie, 
of social worker are not dealt with in this CommcnL 

9. Many writers describe the work of psychiatric social ~rkers as psycbo· 
therapy. E.g. R. GRINKER, H. MAcGREGOR, K. SELAN, A. KLEIN, & J. KoHRMAN, PSY­
OlIATRlC SOCIAL WORE: 112·32 (1961); 1. ALVES, CONFIDENThU.l1'Y IN SOCIAL WORK 
97 (1959) [h<reinafter cited as ALVES]; ct. Calif. Personnel Bd., supra note 8, at 1-2. 
Psychiatric social workers and supervisors of social work.er training programs slate 
that the services performed by psychiatric socia! workers and the techniques utilized by 
them are indistinguishable from those of psychiatrists and clinical psychologists. 
E.g., interview with Professor Robert Wasser, School of Social Welfare, Univer.;ity of 

. California, in Berkeley, California, :March 1, 1973 [bereinafter cited as Was .. rl. 
In many respects, the question is one of semantics; some would limit the use of the 
word "psychotherapy" to characterize the work of a medically trained psychiatrist or 
clinical psychologist. Quest;ons.f semantics aside, four propositions are relatively 
uudisputed: . 

(1) Psychiatric social v:orkers work di .. ctly with patients in solYilig their 
mental and emotional problems. ld.; see note 7 '''pra. 

(2) In doing so they delve into intimate personal material in a way that re­
quires confidence in order for succe .. to be possible. ld.; see note 12'16 
Infra. 

(3) Their academic training involve. extensive study in psycholOgical theory 
and clinical techniques. See note g supra. 

(4) Numerically, they constitute tbe most significant professional class 
employed in mental bealth centers, devoting more hours per week to 
caring for patients than psychiatrists and psychologists. particularly in 
clinics that deal with indigents. See note 6 supra. 

10. Many .tate agencies that provide social services for the poor have adopted 
confidentiality. regulations, sometimes spurred by the requirements of federal funding. 
GcneralIy. these have failed to command much respect from the courts. which have 
felt free to ignore or circumvent them when the occasion demanded. E.g., Bell v. 
Bankers Lif. & Ca •• Co., 327 III App. 321, 64 N.E.2d 204 (194S). For a discussion of 
the devices used by courts to ev.de confidentiality requu"nlents that feU short of 
being full-fledged privilege statutes, see ALVES . .supra note 9. at 18 et seq.; La Gatto, 
Privileged Commllnicati{m and Jhe Social Worker, 8 CA'IH. LAw. 5 (1962). 

11. Statutes providing privile;ge to the therapist-patient relatior.ship are summarized 
in Comment, Privileged Commlmican'ons: A Cast By Case Approach, 23 MAINE .L. RE.v. 
443, 448·50 (1971). Of lhe SO states and District of Columbia, 12 l.lck a privilege for 
physicians. Psychiatrists ordinarily receive protection under physician statutes~ al­
though five states have a separate psychiatrist privilege. (Four of these five are 
among the 12 states whkh do not have a privilege for physicians generally.) 

All but IS states and the District of Columbia have a. psychologist privilege. 
Four have statutes conferring privilege upon marriage counseiors. One slate (New 
York.) provides privilege for certified social workers. California. provides privilege for 
licensed clinical social workers, but not for psychiatric social workers in general. 

For a summary of states "bleh have privilege for other relationships, such as 
cl_on·penitent, see 8 1. WIGMORE, EVWENC2 §§ 2285-2396. (McNaughton rev. 
1961). 
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requires a strong bond of confidentiality." "The psychiatric patient 
confides more utterly than anyone else in the world. He exposes to 
the therapist not only what his words directly express; he lays bare his 
entire self, his dreams ... his sins, and his shame. nl3 Thus, any inti­
mation that information disclosed to the psychotherapist might not be 
held in confidence can gravely threaten the therapeutic value of the 
counseling relationship . 

. Most patients who undergo psychiatry know that complete candor 
will be expected of them, and that they cannot get help except on 
that condition. . . . It would be too much to expect them to {com­
ply with this requirement] if they knew that all they say . . . may 
be revealed to the whole world." 

The threat to the therapeutic value of this relationship is especially 
great in the treatment of patients from low income groups. These pa­
tients tend to be more distrustful of authority figures than their wealth­
ier counterparts. U As a result, they generally are more likely to resist 
psychotherapy," having learned from bitter experience to be wary 
of official figures who profess to be anxious to "help" them." 

The absence of privilege not only jeopardizes the possibility of 
effective.treatment for the patient;. it can also deter others from seeking 
attention.I

' Already there have been numerous cases in which a social 
worker's testimony has led to criminal sanctions against his clienU' 

12. E.g., the Legislative Comment accompanying CAL. Evm. CooE I 1014 
(WeslI968) states: 

Psychoanalysis and psychotherapy are dependent upon the fnUest revelation of 
the most intimate and embarrassing details of the patient's liIe .•• , Unless 
a patient • . • is assured that suth information can and will be held in ut­
most confiden,,", he will be reluctant to m.ke Ib.e fuU disolosure upon which 
diagnosis and treatment ... depend 

The Comment adds thaI the authors had heard reliable reports that patients had re­
fused treatment because of doubts about confidentialiry. The authors expressed concern 
that disturbed individuals, iI untreated, might pose a th .... t to the safety of others. 
CAL. EVID. ConE § 1014, LegislatiVe Comment (West 1968). . 

13. M. GurrMACHER '" H. WElHOFEN, PSYClDATltY AND THI! lAw 272 (1952). 
14. Id. 
IS. R. WAUl, LAw AND POVE\l'IY: 1965, 6-46 (1965); Rosenh';m, Privi[.g., 

Confidentiality, .lId luyenile Offenders, 11 WAYNE L REv. 660, 669 (1965) [herein­
after cited as Rosenhtim]. 

16. E.g., Weihofen, supra note 2, at 925: "Psycbiatr[ie care may bel a Slalll! 
symbol in Hollywood, but it [is) ... a disgrace in Watts . . ..... 

17. Cf. Gorman, Psycl,ialry and Public Policy, 122 AM. I. OF PsYCHlA'I1IY 55, 
58 (1965). 

18. Ct. Goldstt:in & Katz.. Psychialrist-Palient Privilege: The G.A.P. Proposal 
Gild the COlflltClicut SlalUte, 118 AM. J. PSYCHIATRY 733, 734 (1961) [hereinafter cited 
as Goldstein & Katz); Noble, Prolecting the Public's Privacy fn Computcri:ed I1tal1h 
and Welfare in/ormalion Systems, 16 SOCIAL WORK 35. 37 (1971) [hereinafter cited 
as Noble], This deterrence phenomenon has been noted in judic:ial opinions, e.g., 
Taylor v. United States, 222 F.2d 398. 401 (D.C. CiT. 1955). 

19. Se •• e.g., State v. Plummer, S Coon. CiT. 35, 241 A.U 198 (1967), a 

• ) 
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1054 CALIFORNIA LAW REVIEW [Vol. 61:1050 

& it becomes known that under certain circumstances the therapist can 
be compelled to divulge information revealed to him during therapy, 
prospective clients will become reluctant to seek professional help for 
mental and emotional problems. 

A limitation on privileged communications also creates a signifi­
cant strain for the psychotherapist who is called to the witness stand . 
. The psychiatric social worker, like the psychiatrist and psychologist, 

• owes allegiance to a professional code of ethics tbat stresses the impor­
tance of preserving the trust of his patients.'· Requiring him publicly 
to breach a professional confidence places him in a cross-fire of con­
flicting demands. The courts demand disclosure while his profes­
sional values insist upon secrecy. & a result, when confidentiality has 
not been protected, mental health professionals called as witnesses 
have been known to refuse to testify,21 to fabricate,.' to have "memory 
lapses" on the witness stand,., or to keep two sets of records'" 

The denial of privilege also affects the economics of national 
health care planning. In recent years, the soaring costs of health care 
have tended to place many forms of medical service beyond the reach 

pros~ution for lascivious carriage brought on the basis of information provided by 
.tate welfan authorities to the police. Rappeport, Psychiatrist.Patient Privilege, 23 
MD. 1. REV. 39, 46 (1963), describes two unreported cases. In one, the court per­
mitted out-<>f·state lawyers to view Maryland bospital records. As a result a mother 
lost custody of her children when the lawyer was able to produce a description in 
court of her deranged conduct, even though she was then wen and saner than ber 
husband, who got the children. Io the other case, a minister had his confessions of a 
college·age love affair-thoughl to be at least in part fantasy-parnded before hi. 
parishioners. 

These risks are duly noted by prospective patients. The California Law Revision 
Commission commented: "[We have1 been advised that proper psychotherapy often 
is denied a patient solely because he will not talk freely to a psychotherapist for fear 
that the latter may he compelled in a criminal proceeding to reveal what he has 
been told." 1965 CAL. LAW REV. COMM·N. 195. 

20. Mary RiChmond. the founder of secial work, wrote: "In the Whole range of 
professional contacts there is no more confidential relation than that which exists 
between the social worker and the person or family receiving treatment." M. Rlcu· 
MOND, WnAT IS SOOAL CASE WOR" 29 (1922). See a/so NAnONAL WELFARE AsSEMBLY. 
CONFmENTlALITY IN SocIAL SERVICE TO INDIVIDUALS 5.40 (1958). 

21. In re Lifschutz. 2 Cal. 3d 415. 467 P.2d 557. SS Cal. Rptr. 829 (1970); 
Binder v. Ruvell, Civ. Docket No. 52C2S3S (Circ. CL Cook County, ill .• June 24, 
1952) (reprinted in ISO A.M.A.I. 12-11 (1952». See CoMMSSlONERS ON REVISION 
OF TIlE STATUTES OP NEW YORK. 3 N.Y. REV. STAT. 737 (1836) (quoted in 8 1. WIG­
MORE. EVIDENCE § 2380 (a), at 829 (McNaughton rev. 1961) [hereinafter cited as 
8 WIGMORE1; Stoyenko, Psychiatry and a Srcond Look at the Medjcal Privilegt!, 6 
WAYNE L. REV. 175.196 (1960). 

22. Fisher. The Psychotherapeutic Professions and ,be Law of Privileged Com­
munications. 10 WAYNE L. REV. 609. 627·29 (1963). See note 23 Inira. 

23. Interview wjth psYChiatric social worker settion, Bayview Mental Health 
Center, San Francisco~ California. on April 24, 1973. 

24. Id. Ci. GROUP FOR TIlE ADVANCEMENT OF PSYCffiATRY, RepORT No. 45 
92,96 (1960) [hereinafter cited as G.A.P.]. 
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of growing numbers of middle- and low-income families. os To counter 
this trend, paramedical s~cialists, who perform limited functions for­
merly performed by physicians or psychiatrists, increasingly are being 
employed in many medical fields, including mental health. 2. Some of 
the nontherapeutic functions now performed by certain psychiatric s0-

cial workers, such as preparation of preadmission diagnostic work-ups 
in a clinic or hospital,'r are clearly paramedical in nature. Many of 
these 'paramedical functions require the psychiatric social worker to 
process information that should be held in confidence. Public ac­
ceptance of the psychiatric social worker will be imperiled, however, if 
a patient's communications with him cannot enjoy the sar.te degree of 
legal protection as those with the psychiatrist or clinical psychologist. 
Without privilege, the psychiatric social worker will be regarded 
by his patients as a second-class practitioner, well-meaning and sin­
cere, perhaps, but incapable of protecting their interests. Under 
such circumstances they will naturally be unable to place full con­
fidence in him. , To the extent that this results, the movement to make 
health care more widely available through utilization of paraprofes­
sionals will be adversely affected. 

A second, related development-the team approach to health 
care-is similarly jeopardized when psychiatric social workers are de­
nied privilege. Mental health facilities, like those of other medical spe­
cialties, increasingly have been using an approach in which teams of 
specialists from many fields coordinate their expertise in the treatment 
of the patient. 28 This technique makes possible more efficient treat­
ment and results in a higher standard of health care."" In many men­
tal health clinics, these integrated teams include psychiatric social work­
ers."O However, of all the team members-clinical psychologists, psy-

25. REpORT OF TIlE NAT'L ADVISORY COMM'N ON if£AI,TH MANPOWER 15-32 
(1967); Gonnan, Psychiatry and Public Policy, 122 AM. I. OF PSYCHlATI\Y 55, 57 
(1965). 

26.. ForgolSon, Roemer, and Newman, Innovations in the Orga"lzation .01 Health 
Services: Inhlbith" ,·s. Permin;"e Regulation, 1961 w .. ". U.LQ. 400, 400-01 (1967). 
See U.S. DEP'T Of H!:-M:.~,Eouc: .. ,.,.:l].O'N AND_ WELFARE? HEALm MANPOWER SOl1J.CB 
BOOK 21-ALLIED HEALTJ .. " M._, SVI'PLY AND REQUIREMENTS: 1950-1980 
at 9 (1970); NAn. C"""',.,.. 'O!'f' CootM01<ITY HEALTH SERVICES, HSALni IS A 
COMMUNITY AFFAIR 22 (1967). 

27. See A. FINK, C. ANDERSON, & M. CONOVER, THE FIELD OF SOCIAL WORK 

235,37 (1968) {herein.fler ciled as A. FIN"]; CALIF. DEP'T OF MENTAL HYGIENE, 
PROFESSIONAL SoCIAL WORKERS IN I\h::NTAL HEALTH PROGRAMS 4-71 {hereinafter cited 

as CALIF. DEP'T OF MENTAL HVGIENEl. 

28. Goldstein & Katz, Jupra note 18 •• t 736. 
29. Judicial notice of this practice. acknowledging its positive effect on effi­

ciency, was taken in Wyatt v. Stickney, 325 F. Supp. 781, 783 (M.D. Ala. 1971). 
30. "Psychiatric social workers are a k.ey group participating in every phase of 

. the department's program-treatm:nt. rehabilitation, training, land} research .•.. ft 

CAup. DEP""Y OF MENTAL HYGIENE., supra note 21, at 1. 

, 

• 



1056 CALIFORNIA LAW REVIEW [Vol. 61:1050 

chiatrists, physicians, and psychiatric social workers-only the social 
worker lacks privilege. This omission creates a weak link that effec­
tively neutralizes the protection afforded communications to the other 
professionals; the non privileged social worker can become a conduit 
through which otherwise privileged information can flow." This leak 
threatens the successful application of team treatment techniques. 

. Thus, it is evident that the failure to provide a statutory privilege" 
for communications to psychiatric social workers creates serious prob­
lems. The remainder of this Comment reviews the various legal 
grounds that can be used· by the courts to extend the privilege to 
psychiatric social workers. 

II 

THE TRADInoNAL TEST FOR EXTENDING PRIVILEGE 

Privilege is typically a matter of statutory creation. sa On appro­
priate occasions, however, courts have been willing to creale privileges 
in the absence of a statute." Wigmore developed the classic test for 
determining when a relationship merits the protection of confidential­
~" . . 

(1) The communication must have been imparted in confidence 
that it would not be disclosed to others. 

(2) The preservation of secrecy must be essential to the success of 
the relationship. 

(3) The relationship must be one that society wishes to foster 
and protect. 

(4) Any injury to the relationship caused by disclosure must out-

HAs an active contributor to diagnostic procedures, planning, and treatment [the 
psychiatric social worker isla professional partner of other specialists-psychiatrists, 
nonpsychiatric physicIans., psychologists .. . 0" ld. ilt 2. 

"Within the clinic. the psycbiatric soci.1 worker maintains direct contact with the 
other team members to insure close interdisciplinary communication." NAT'!. Ass'N 
OF SOCtAL WORKERS, supra note 7, at 17. 

3L See material cited Dote 19 supm. Ct. Lewis, Con!ide,iliality in the Com· 
munity Mental Health Cellter, 31 AM. 1. ORTHOPSYCIIIATI\Y 946, 948 (1967). 

32. The problem can be readily solved by legislative action. and in the long run 
this would be the be.t solulion. This could b. acccmplisbed by simply adding "or 
psythiatric social worker" to the statute providing privilege to psychother.lpists. If 
greater narrowness is desired. the qualification, "when performing psychotherapy of a 
nonmedical nature," could be added. See CAL. E'ID. CODE § 1010(c) (West Supp. 
1973 ). 

33. E.g., CAL. Evm. CoDB § 911 (West 1968). Ct. 8 WIGMORE, supra not. 
21, § 2286(2), at 532. 

34. E.g., Binder v. Ruvelt, Civ. Docket No. S2C2S35 (Cire. Ct. Cook County, 
III., June 24, 1952) (reprinted in ISO A.M.AJ. 1241 (1952»); & Kryschuk and 
Zulynik, 14 D.L.R.2d 676. 677 (Police Magi •. Ct., Sask. 1958). 

3S. 8 WIOMORF., supra note 21. § 2285, at S27. 
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weigh the expected benefit to be derived from compelling 
disclosure. 

In jurisdictions lacking privilege statutes, courts have consistently 
referred to these criteria when deciding whether to grant or deny 
privilege in specific instances." The test has been rigorously applied; 
in a majority of the cases, courts have held that the criteria, particu­
larly the fourth, weri: not satisfied. OT Of the handful of cases in which 
a privilege has been judicially extended in this manner, however, at 
least two involved members of the counseling and therapeutic profes­
sions." And the commentators have concluded that therapy, when 
conducted by responsible, licensed professionals, is a relationship that 
satisfies Wigmore's criteria.'· 

In applying Wigmore'S test to the relatiQnship between a psychia­
tric social worker and his client, it is evident that all the requirements 
are met. Communications between a psychiatric social worker and his 
patients are imparted in the expectation of deepest confidence. The 
authorities agree'that therapy requires complete candor of the patient, 
who must reveal compulsions, fantasies, fears. obsessions, and guilt 
feelings of such a private nature that he probably has never revealed 
them before, even to his closest friends.'· Noone would m.m revela­
tions of this nature without the expectation that they would be held in 
confidence. 

Also, preservation of confidentiality is essential to the success 
of the relationship, Without the security of a strong foundation of . 
trust, the client will be unwilling, sometimes unable, to cooperate with 
his therapist in bringing to the surface painful repressed material, or in 
participating uninhibitedly in therapeutic measures designed to hasten 
his recovery.<1 

36. E.g., Falsone v. United States, 205 F.2d 734, 740 (5th Cir. 1953); State ". 
Smythe, 25 Wash. 2d 161, 168, 169 P.2d 706, 710 (1946),. 

37. E.g., State v. Smythe, 25 Wash. 2d 161, 169·70, 169 P.2d 706, 711 (1946). 
3B. Sec caSes cited note 34 supra. 
39. E.g., Lo"isell & Sinclair, Til. Suprtm. Court oj Californill 1969-/970, 

Foreword: Reflections on the Law of Pdvi/l'gcd Communications-The Psyciloll,erapiJt~ 
Patient Privilege in Pcrsp~cli\'e, 59 CALIF. L REv. 30, S2 (1971) [hereinafter cited as 
LouiseU & Sinclair]; Sioven'ko, Psycliiatry and a Second Look Q.t the Mldical Privilege, 
6 WAYNE L. REV. 175,184·99 (1960), 

40. In fact, the suc,ess of a psychiatric: socia! worker is often measured by the 
extent to which he ohlains a. flow of private thoughts and feelin[!S. Cf. Dembitz. Fer· 
men( nnd Experiment in N~K' York: JzwenUe CtJ5f'S in the New Family Court, 48 
CoRNELL L.Q. 499,521 (1963). 

41. E.g., Taylor v. United States, 222 F.2d 398, 401 (D.C. Cir. 19S5): "In re­
,gard to mental patients, the policy behind such (privilege} statutes is p~rtiC1l1aTly clear 
and strong. Many phYSical ailments might be treated wilh some degree of efrectiveness 
by a doctor wbom the patient did not trust, but a [psychotherapist) must have bis 
patient's confidence or he cannot help him." ;See also Dotes 39 ItItpr~ " 100 i'l/"" 
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Moreover, successful therapy is so critically needed in our anx­
iety-ridden society that there can be . little doubt that the injury that 
can result from disclosure out\vcighs the burden a privilege would im­
pose 011 the courts' fact-finding machinery." This conclusion has al­
ready been reached by the legislatures of a large majority of states 
which have granted the privilege to psychiatrists and psychologists." 
When psychiatric social workers provide the same socially useful ser­
vice as is now provided by these other professionals," the state's failure 
to enact comparable legal protections for the benefit of their patients 

. risks severe impairmcnt of their ability to provide service. 
One concern that might arise if the courts grant privilege to psy­

chiatric social workers is that unqualified, self-appointed "therapists"­
faith healers, meditators, and the like-might launch demands for 
recognition." This does not present an insurmountable problem, 
however. In enacting privilege statutes legislatures have consistently 
distinguished between professions that have achieved some form of 
official state recognition or control, ,. such as through licensing laws or 
establishment of a state occupational category, and those that have not. 
Since most psychiatric social workers are employed in state facilities;' 
and are thus subject to state control and supervision, privilege could be 
provided for those psychiatric social workers but withheld from marginal 
groups which are not recognized or regulated by the state. 

Consequently, on the basis of the four classic criteria, and witll 
. the understanding that privilege can be limited to recognized, licensed 
professionals, the courts should grant the privilege of confidentiality 
to psychiatric social workers. 

m 
ExTENSION BASED ON FUNCTIONAL SIMILARITIES 

Therapy is a clinical function. It can be performed by members 
of a number of professional groups-psychiatrists, clinical psycholo-

42. G.A-P. supra note 24, at 93, 95; Louisell & Sinclair, supra nOle 39, at 53. 
S •• also note 100 infra. 

43. S~C note 11 supra. 
44. See text accompanying note 9 supra. 
45. Reportedly, the reason the drafters of the Uniform R.I., of Evidence did 

not choose to extend privilege to "family counseling and that son of thing" is that 
~e can not open the door ... to uncontrolled groups," Comment,. Functional 
O,'criap Between the lAwyer and Olher Profess.ionals, 11 YALE LJ. 1226, 1241 n.99 
( 1962). 

46. Geiser & Rheingold. Psychology and the Legal Process: Teslimonial Pril'iieged 
Communicalimls, 19 AM. PSYOiOLOGlST, 831, 834-35 (1967) [hereinafter cited as 
Geiser & Rheingoldj; 1964 CAL. LAw REV. COMM'N, 437-38; LouiseU, The 
Psych%gis' in Today',· Legal World: Parr II, 41 MtNN. 1-. REV. 731, 733-35 (1957). 

47. See note 7 ,supra. . 
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gists, and family physicians-who have the privilege of confidentiality 
in a majority of American jurisdictions." Since it is the therapeutic 
function that the law of privilege is designed to protect, rather than 
any particular set of favored individuals, there is little justification 
for extending privileged status to these groups but not to psychiatric 
social workers, when the job specifications of the latter also include 
administering therapy to psychologically disturbed people.'· 

Functional considerations are not unknown to the law. Indeed, 
they figured prominently in the deliberations of at least one group 
charged with drafting legislation relating to medical privilege. When 
the revisers of the California Evidence Code extended the psychother­
apist privilege, first to psychologists, then to licensed clinical social 
workers, they were influenced by the conviction that it would be illogi­
cal and invidious to provide privilege to one group but to deny it to 
another performing essentially the same' function. 6. 

A functional approach is not too technical to serve as a guide for 
judicial decision-making, nor need it burden the courts with a flood of 
litigation. On the contrary, courts have always been ready to look be­
hind an individual's nominal title in ofder to determine whether the 
function he was actually ~rforming warranted the protection of priv­
ilege. Courts have refused to permit a physician or attorney to invoke 
privilege when it was clear that he was not really performing medical 
or legal services. For example, courts have denied privilege to a law­
yer who was in reality serving as a tax consultant or general business 
advisor." On the other hand, courts have granted privilege when the 
function performed, while outside the normal range of a professional's 
duties, was nonetheless entitled to privilege on some other ground." 

An additional reason for extending privilege to patients of psychi­
atric social workers is the need, discussed earlier, to work toward a more 
rational system of manpower allocation in the field of public heaith.·1 

48. See Dote 11 supra. Communications with clergyme", when acting as ooun­
solon, are also often privileged. 

49_ See notes 8, 9 supra. 
50. Interview with Prof. Sho Sato, Professor of Law, University of California, 

past Vice Chairman, California. Law Revision Comqaission, in Berkeley, CaliforniaJ 

Sept. 22, 1972. 
51. Olender v. United States. 210 F.2d 795, 806 (9th Cir. 1954); R.C.A. v. 

Rowland Corp., 18 F.R.D. 440 (N.D. 1lI. 1955); In Fe Fisher, 51 F.2d 424, 425 
(S.D.N.Y. 1934). 

52. Simrin v. Simrin. 233 Cal. App. 2d 90. 43 Cal. Rptr. 376 (2d Di,!' 1965) 
involved a Tahbi 'Who performed marriage counseling. His work was beld not to fait 
under the slate's priest-penitent privilege statute, which limited coverage to confession'S, 
but was nonetheless granted privileged status by virtue of its confidential nature as 
counseling. Ther ~ was no statute providing privilege for counselors ,[!enerally. 

53. Recent thinking in this area urges that the health professions be viewed as a 
matrix in which duties Dnd rC'sponsibilities are allocated on the basis of actual 

• . j 
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Where psychiatric social workers are urgently needed to perform es­
sential functions, courts should not hesitate to invoke the doctrine of 
functional identities in order to supply them with the legal safeguards 
necessary to perform those functions effectively. Failure to do so im­
pedes the attainment of a rational delivery system for mental health 
care, one which maximizes the effectiveness of each practitioner by as­
signing duties in accordance with functional capacity rather than 
categorical title. 

IV 

AGENCY CONSIDERATIONS 

Under conventional agency principles, communications directed 
to the assistant or agent of a physician are privileged to the extent they 
would have been had they been directed to the physician himself." 
Thus, courts in many jurisdictions have expanded the privilege to en­
compass communications made to nurses and attendants when they 
work under the direction or supervision of a physician, '5 to medical 
interns when they take medical histories of patients," and, in a slightly 
different context, to lay draft counselors when they perform counsel­
ing services in a center under the difection of a clergyman." 

Similarly, communications from patients to psychiatric social 
workers administering therapy under the direction of a supervisor 
covered by the privilege should also be privileged under this rule. 
Many psychiatric social workers interview patients and family members 
in order to help detelmine which patients are to be admitted to mental 
health facilities and which are ready to be discharged.'· In doing 
so, they usually answer to the physician in charge of admitting and 

capacity for perfonning specific tasks-measured by training, experience, and demoD~ 
strated capacity-rather than by possession of a nominal title. Forgotson, Bradley, 
& Ballenger, lIeallh Services for the Poor-t/r(! j\1anpOli.-'er Problem: Innovations and 
the Law, 1970 WISC. L. REV. 756, 767 [hereinafter cited as Forgotson, Bradley &: 
Ballenger.] . 

54. Sec cases cited notes 5.5-56 infra. This rule finds support in the treatises, 
t.g., 8 \VIOMOR'E, supra note 21, at § 2382; model codes, sec UNIFORM RULES OF 
EVIDENCE rule 27 (1~53); MODEL CODE OF EVIDENCE rule 221(c) ii (1942); and the 
evidence codes of many states, e.g., CAL. EVID. CODE § 1012 (West Supp. 1973). 

55. State v. Bryant, 5 N.C. App. 21, 167 S.E.2d 841 (1969); Ostrowski v. Mock­
ridge, 242 Minn. 265, 65 N.W.2d 185 (1954); MiS5j5Sippi Power &: Light Co. v.Jordan, 
164 Mis<. 174, 143 So. 483 (1932). Contra, Weis v. Weis, 147 Ohio SL 416, 72 
N.E.2d 245 (1947). 

56. Franklin Life Ins. Co. v. William J. Champion &: Co., 353 F.2d 919 (6th 
Cir. 1965). 

57. Tn ro Grand Jury Subpoena ror Gordon Verplank, 329 F. Supp. 433 (C.D. 
Cat. 1971). 

58. CAUP. DEPT. OF MENTAL HYGIENE, supra note 27, at 1-4; Rosenbeim, supra 
note IS, at 666. 
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discharging patients. Other psychiatric social workers work 4irectly 
with patients in outpatient clinics, in consultation with a director who 
is a psychiatrist.·· In both cases, communications received by the' 
social worker should be privileged under the agency principle." Of 
course, psychiatric social workers who practice independently would 
not receive privilege under this rule, and some social workers might 
qualify for privilege in connection with some of their duties but not 
others. 

v 
EQUAL PROTECTION 

Denial of privilege to patients of psychiatric social workers may 
even attain constitutional dimension under the guarantee of equal pr0-

tection. In general, courts have gone to ·great lengths to ensure that 
citizens receive fair and even-handed tre&tment from the government." 
Although the scope of equal protection review has been limited to 
some extent by certain decisions, G2 recent Supreme Court opinions have 
reaffirmed the'vitality of this important constitutional principle.'· 

A. Compelling State Interest 

Patients who use community. and welfare services for treatment of 
mental or emotional problems do so primarily because they are poor." 
At these facilities they ordinarily find themselves directed to the care 
of a psychiatric social worker,.' with the consequent threat of com-

59. A. FINS:, .upr. note 27, at 235. The increased flexibility and range afforded 
by agency prinCiples is something On which the high-powered but overworked modem 
physician increasingly bas come to rely. Today's highly trained medical specialist 
would feel enormously handicapped if, in order to protect the legal rights of hi. pa­
tients, he found it necessary personally to take cbarge of all aspects r' their care. 
E.g., Eureka-Maryland Assur. Co. v. Gray, 121 F.ld 104 (D.C. Cir.), em. tknied, 
314 U.S. 613 (1941). As was discnssed earlier, delegation and the leam approach 
have proveD effective and efficient means of dealing with community bealth problems. 
Where psy<:hiatric social workers play a vital role in the treatment of patients, they 
too are entitled to this protection. 

60. In similar circumstances. hospital records compiled by staff members for 
use by the hospital's physicians were held to be confidential O'Donnell v. O'Doncell, 
142 Neb. 706, 712, 7 N.W.2d 647,650 (1943). 

61. Sec cases cited notes 69-13 infra. 
62. E.g., Dandridge v. Williams, 397 U.S. 471 (1970). 
63. Sao Antonio Independent School District v. Rodriguez, 93 S. CL 1278 

(1973). 
64. S~e note 1 suprG & note 67 infra. Indeed, lhc :;rcat majority of these treat~ 

ment facilities apply a financial test in screening prospective patients. An applicant 
who can anord private treatment is not accepted; or. a sliding fee scale is used which 
favors the destitute and encourages those who can afford private treatment to go else­
where. Wasser, sllpra note: 7. 

65. See Dotes 6 I< 7 supra. 

, 

. 
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pelled disclosure. A patient who can afford to engage the services of a 
private psychiatrist or clinical psychologist, however, does not run the 
risk that the confidences he reveals will be divulged. ,. Thus, the 
ability to pay is the major determinant of the extent to which a patient 
in therapy receives assurance of confidential treatment. 01 A significant 
form of protection is linked to the financial status of the patient. 6. 

Oassifications based on wealth occupy a disfavored place in 
equal protection Jaw" and have been struck down in such contexts as 
criminal justice,'· sentencing procedure," and the right to vote." Re­
cent state court cases have even applied equal protection scrutiny to 
.medical practices that imposed a greater burden upon indigents than 
others.'" 

66. See note 11 supra. 
67. The financial test that is frequently required at public treatment centers, 

[st'e note 64 supra) insures a very close correspondence between the class of all 
indigent mental patients and those who receive treatment from psychiatrir; social 
workers. For a recent discussion of the requirement of a close .... fit" or correlation 
between the classes affected, see San Antonio Independent School District v. Rodri­
guez, 93 S. Ct. 1278, 1288·94 (1973). 

Jo general, ,"[tlhe kinds of care provided in psychiatric facilities is a funetlon of 
the socio--economic level of the patient. The private psychiatrist is most likely to 
treat the most prosperous; state facilities, the working class..'~ A. HOLUNGSHEAD &. 
F. REDUCH, SocIAL Cuss AND MENTAL lu.NEss: A CoJo<P.uv.nvE STOOY 276-78 
(1958). S eo alst> not. 1 supra. 

68. And, the loss of protection is absolute, rather than mere 11' relative. Sec 
San Antonio Independent School District v. Rodriguez, 93 S. Ct. 1278, 1288·92 
(1973). Patients who cannot afford a very expensive commodity-private psychiatry 
-are denied the benefit of privilege while those who can are accorded the full pro­
tectlon of the law. . 

69. E.g., San Antonio Independent School District v. Rodriguez, 93 S. Ct. 1278 
(1973) and cases cited notes 70·72 infra. For a broad discussion of this doctrine, see 
generally Developments in the Law-Equal Proteerion, 82 HARV. L. REV. 1065, 1121-
24 (1969) [bereinafter cited as Developments in ,h. Law]; cf. Michelson, The Supreme 
Court, 1968 Term-Foreword, 83 H ..... v. L. REv. 7, 17 (1969). 

70, Douglas v. California, 372 U.S. 353 (1963); Griffin v. United States, 351 
U.S. 12 (1956). 

71. Tate v. Short, 401 U.s. 395 (1971); Williams v. Illinois, 399 U.S. 235 
(1970). 

72. Harper v. Virginia Bd. of Elections, 383 U.S. 663 (1966). 
73. Jo New York City v. Wyman, 66 Misc. 2d 402, 321 N.Y.S.2d 695 (Sup. Ct. 

N.Y Co. 1971), the court struck down a regulation that required indigent women on 
Medicare: who desired an abortion to first prove that an abortion was medically indi· 
eated; other wOmen not on Medicare were not required to prove this. The court held 
the requirement discriminatory in tbat it tended to deprive low·incmne women of 
an opportunity freely available to othl!n. Although this Case was s:ub:)Cquently re· 
versed, 30 N.Y.2d 537, 330 N.Y.S.2d 385, 281 N.E.2d 180 (1972), the decision is 
reported in a memornndllm opinion and the grounds for reversal are uncertain. Schul· 
man v. New York City Heolth and Hos~ital Corp., 70 Misc. 1093. 335 N.y.s.2d 343 
(Sup. Ct. 1972), another recent case, arose out of a requirement by the health de­
partment that abortion certificates bear the name of the patient. Finding that the 
city hed no compelling reason for tbe reqUirement, the court struck down the regula· 
tion as an invasion of the patient's ri~ht to privacy, a violation of her patient-physician 
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The Supreme Court recently discussed poverty as a suspect classi­
fication in San Antonio Independent School District v. Rodriguez." 
The Court had before it a claim that Texas' scheme for raising revenues 
for school districts unconstitutionally discriminated against residents of 
poor districts. Although after lengthy consideration the Court decided 
that the Texas plan did not discriminate against the poor, it seemed to 
leave intact the principle that wealth may be a suspect classification." 
After reviewing past cases involving indigency, the Court developed a 
twofold test." First, it must appear that the classification singles out 
a clearly defined group that by reason of its impecunity is unable to 
pay for a valuable benefit. Second, as a result of the classification, 
the group must sustain absolute deprivation of a meaningful oppor­
tunity to enjoy the benefit. 

Both requirements are met in the case of indigent patients of 
psychiatric social workers. The poor have no realistic access to pri­
vate psychiatry;" and those who receive care at the hands of psychi­
atric social workers are denied the benefit of privilege.'" Other tradi­
tional indicia of a suspect cla<sification are also very much in evidence 
in the c~ of poor persons who suffer from mental illness. They are 
"saddled with disaililities," "politically powerless," in need of protec­
tion from an unconcerned majority," and subject to community stig­
ma." Thus, legislative action that allocates health care benefits in a 
manner which discriminates against thiscJass should be constitutionally 
suspect. 

Moreover, the interests invaded when privilege is denied-pri­
vacy," the right to equal treatment at trial," and, perhaps, access to 

priviJege, and a violation of equal protection inasmuch as it placed an extra burden of 
stigma on single and married women who obtained the operation. Thus, courts have 
already begun to recognize the principle advanced here-that unequal medical regula .. 
dons that encroach on important personal rigbts may violate equal protection. 

74. 93 S. CL 1278 (1973). 
75. Id. at 128S-94; su also id. at 1311 (Stewa.t, J., concurring). 
76. ld. at 1290. 
77. Set noles 1,67 & 68 supra. 
78. See notc 1 1 supra. 
79. 93 S. Ct. 1278. at 1294. 
80. ld. at 1333-36 (Marshall. J., dissenting). 
81. Griswold v. Connecticut. 381 U.S. 479 (1965). In 1" re Lifschutz, 2 

Cal. 3d 415. 431·32. 85 Ca\. Rplr. 829. 839. 467 P.2d 557, 567 (1970) the Califomia 
Supreme Court, citing Gri5wo/~l, w3med of the potential for encroachment upon con .. 
stitutionally protected rights of privacy by the compelled disclosure of confidential 
communications between the patient and his psychotherapist. 

Where a pri .... ilege statute exi!OLs, it provides evidence of a public policy in favor 
of confidentiaHty. This makes obtaining a civil remedy for invasion of privacy easier 
for patients injured by out·of-court disclosures and thus helps guarantee that such 
disclosures will occur less. often. Goldstein & Katz, supra note 18. at 734 n.4. Ct. 
Racine v. Morris, 201 N.Y. 240, 94 N.E. 864 (1911 j. The principle of Racin.-th.t 
legislatively created duties may give rise to a private 'Cause of action-has been fol-

J 
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lowed in cases involving medical disclosures, e.g., Munzer v. Blaisdell, 183 Misc. 773, 
49 N.Y.S.2d 915 (Sup. Ct. 1944), al/'d 269 App. Div. '. 58 N.Y.S.2d 359 (1945). 
Out-of-court disclosures by medical personnel are morc 'jon th::m one might think. 
See Erickson & Gilbert'\On, Case Records ill the M Hospital, in ON RECORD 

391,408·09 (5. Wheeler ed. 1969). 
82. See cases cited notes 70 & 71 supra. ct. Sal. ,'.ntonio Independent School 

District v. Rodriguez, 93 S. Ct. 1278, 1288 (1972). It is established that courts 
will not tolerate wealth·based classifications that impose unequal hurden. on the rich 
and the potr at trial. Yet this is pre.cisely what occurs when the law permits testi· 
mony from the therapist of the poor while forbidding it from the therapist of th. 
_ll·to·do. Without privilege, of course, many patients will confide very little in their 
therapist. The therapeutic encounter becomes a guarded. defensive transaction in 
which the patient gains little (unless the therapist deceives the patient as to the de­
gree of protection provided, see Sei:tion VI infra.). Patients who through naivete or 
desperation reveal damaging material to the therapist lose the opportunity at trbl to 
stand on an equal footing with those who can obtain private treatment. The testimony 
of a therapist can be utterly devasta.ting. Even where a pany is ultimately successful 
in court, permitting his therapist to testify against his wishes can do great damage: 

(I) Revelation in a. public trial th.t an' individual has undergone psycho­
therapy can be harmful in ilself; recall the Sen. Eagleton .ff.ir during the 1972 
presidential campaign. Many employers hestitate to hire persons with a history of 
mental illness,. and on a social level. loss of friendships and community esteem can 
follow public revelation that a person has suffered episodes of mental or emotion.l 
derangement. 

(2) The range of psychiatric testimony, like th.t of psychiatric inquiry, can 
be extremely broad. 

Current ~ . . practice defines mental illness as something that can have its 
roots in the patient's earliest years, show. its signs throughout the course of 
his lifc, and invade almost every sector of his current activity. No segment 
of his past or present [isl beyond the jurisdiction of psychiotric assessment 
~ . .. While many kinds of organizations maintain records of their membe~ 
in almost an of these some . . . attributes can be included on!y indirett1y~ 
being officially irrelevanL But since [psychotherapists] hove • legitimate 
claim to deal with the 'whole person/ they officially recognize no limits to 
what they consider relevant. 

Ericson &: Gilberlson, sIIpra note 81 at 390. Thus the individual is subjeot to testi· 
mony thai can range over great areas of his 1ife. 

(3) Not only does the psychiatric record oonsider the patient', whole life; it 
selects and chnoses events in a way that ordinary records do noL Acts of deviancy 
challenge the observer to reassess the character of the people responsible for tbem. 
A friend is exposed as a homosexual; suddenly past events. chance remarks~ and 
mannerisms begin to stand out; we begin to restructure our impression of the in· 
dividual. A politician is sbot; the next day the newspapers arc full of accounts inter ... 
preting the background of the would-be assassin. A famous author commits suicide; in 
the pubJic discussion that follows. a new person emerges. The psychiatric record 
essentially docs the same thing-it "builds a casc." The record "is not regularly 
used. however. to record occasions when the patient showed capacity to cope honor~ 
ably and effectively with difficult life situations. Nor is the .case record typically 
used to provide a rough average or sampling of [a patient's) pa:';t conduct. One of its 
purposes is to show the ways in which the patient is ·sick.' ... and this is done by 
extracting from his whole life course a list of those incidents that have or might have 
bad symptomatic significance." ld. at 402-03. Jt is evident that the puhlic rcvcla~ 

lion of this. kind of selectively .Gathered and interpreted evidence, couched in im­
pressive~sounding scientific terminolosy, has the capacity of cau:,;ing the paticnt ir­
remediable harm. That this risk. is imposed on the indigent patients of public mental 
bealth facilities but not on tbe patients of private therapists constilutes an inequity of 
DO small proportions. 
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medical care83_are fundamental."' This combination-discrimina­
tion on the basis of a suspect class, together with encroachment on 
fundamental·persollal interests-generally has failed to withstand con­
stitutional scrutiny unless a compelling state interest can be shown.·' 

It is likely that whatever interests the state might advance to 
justify a privilege for communications to psychiatrists while withholding 
it from communications to psychiatric social workers would prove. 
inadequate to support this differential treatment. State health and 

83. WhUe the Supreme Court has never held that health care is a fundamental 
int-eres4 it has implied that it would hold to be fundamental any commodity that is a 
prerequisite to the exercise of a fundamental interest, when deni::tl means complete 
inability to exercise the interest, and when dOing. so would not open the floodgates. 
San Antonio Independent School District v. Rodriguez, 93 S. CL 1278, 1298·99 (1973). 
In Rodriguez. the Court found the nexus between education and certain constitutional1y 
protected liberties to be insufficiently close to warrant invoking &trict scrutiny; and. 
it is conceivable that it might come to the snme conclusion with respect to bealth care. 
However, tbe case for education was weakened by the relative character of the benefit 
provided and the imperfect correlation between financial ,tatus and tho amount of 
funding made available to "poor" districts, factors IIlat are not present here. Id. 
at 1288·94. 

Arguing alone lines similar to those suggested by the "nexus" theory~ commenta .. 
tors have flrgcd that health care be recognized a.s a fundamental rigbt. S'r~ e.g.J 

Bondich, Privacy, Poverty, and the Constirution, 54 COUF. 1.. REv. 407, 420 (1966). 
Similarly. mental health is a prerequisite to the full exercise of virtually all our most 
cherished liberties. The right to marry, to vote, to participate in the political process­
hope of fully enjoying any of these is denied to emotionally ill patients who cannot 
secure effective care. Thus, a national commission bas urged that medical care" be 
accorded the status of a CIvil right. NATL COMM'N ON COMMlJNlTY HEALTIJ SEllVlCES, 

HEAI.TIl IS .. COMMUNnY AFFAIR 17-37 (1966). Other legal commentaries on medi­
cal subjects agrec, t.g., ForgoiSon, Bradley. & Ballenger, supra note 53, at 767. 

Other authorities belie\'e that effective health care, if not an absolute right. is at 
least a conditional one: where the state has undertaken to offer treatment, it must 
accept responsibility for supplying the minimal conditions nece.s.sary for making the 
treatment reasonably effective. Professor David LouiseU, a widely respected authority 
on medical privilege" and confidential communtcations, believes that psychotherapy 
and privilege are so inseparable that one necessarily implies the other! "The patient's 
right of confidential communication to his psycbodiagnostician ... is a function of 
his right to obtain such services. If he has a right to obtain such services, he has a 
correlative right to the essential confidcntiality of communication." LouiseU, TII~ 
PS)'chotherapist i" Today', Legal World. 41 MINN. L. REV. 731, 744 (1957). A recent 
decision by a federal circuit Court announced a right to adequate rehabilitation for 
mentally ill patients housed in stale facilities. It found that the slate, having assumed 
the responsibility of providing services, could not maintain patients in a state of limbo 
for long periods of lime without providing effective treatment. The opinion spoke of a 
constitutional right to receive "Mlch individual habilitation as {would] give each of 
[the patients] a realistic opportunity 10 lead a more usc[ul and meaningful life .... " 
Wyall v. Stickney, 344 f. Supp. 387, 390 (M.D. Ala. 1972). 

84. For a discussion of the fundamenlnl·interest doctrine. see, t.g., Dunn v. 
Blum.tein, 405 U.S. 330. 336-42 (1972); Shapiro v. Thompson, 394 U.S. 618, 629-31 
(1969). ct. Developments in tile Law, supra note 69, at Jl20·2!. 

8S. Se~ generally De .... ·rlopmenlS in tile Law, supra note 69~ at 1124. 
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welfare administrators might urge, for example, that they should 
be free to compile and circulate reports concerning patients without 
the trouble and expense of ensuring confidential handling of the rec­
ords of those undergoing therapy. A mere saving in administrative 
efficiency, however, has been held not to constitute a compelling state 
interest when essential personal freedoms were at stake." And, as a 
practical matter, this suggestion makes little sense since the relatively 
slight administrative gain is clearly outweighed by the potential dam­
age to the entire therapeutic program that could result from one or two 
well-publicized exposures.8

" 

Alternatively, the state might allege that it is necessary to treat as 
nonconfidcntial mental health data gathered from public treatment cen­
ters in order to facilitate research into the causes and conditions of 
mental illness, delinquency, and marital discord. This interest, how­
ever, could be served by a narrowly dra~ research clause,88 permit­
ting the state to carry out research without forfeiting the substantial 
benefits of privilege, particularly that of protection against disclosure 
in court. In addition, most, if not all, legitimate research purposes 
can be served by supplying data in anonymous form, or, where indi­
. vidua1ized data are essential, by the use of coded r'!Cords'" 

Another possible state interest is protection of the state fisc. It 
could be argued that in order to remove violators from the welfare rolls, 
social workers must be able to report violations of eligibility rules 
when these come to their attention during therapy. Protection of the 
state fisc, however, has likewise failed to prevail in cases involving 
fundamental personal rights."· Moreover, withholding the confiden­
tiality privilege is not necessary to protect the state's interest; other, 
more effective, means are available for discovering and verifying eligi­
bility violations than depending on leads developed in the course of 
therapy.91 Thus, while the interest might have some legitimacy when 
applied to ordinary caseworkers or intake workers,·' its importance is 

86. Shapiro v. Thompson, 394 U.s. 618 (1969). When deprivuion of an im­
portant right is threatened, the sto.te must be ready to bear the burden of a less oner~ 
on. but higheNost alternative. Carrington v. Rash. 380 U.S. 89, 95 (1965). 

87. Goldstein & Katz, "'pr. note 18, at 733; note 19 supr •• 
88. See, e.g., CAL. EVID. CODE i lOll (West 1968). ct. Griffin v. Medical 

Soc'y,.7 Miso. 2d 549, 11 N.Y.S.2d 109 (Sup. CL 1939). For an exposilion of the 
"less onerous alternative" doctrine. see, e.g~ Shelton v. Tucker, 364 U.s. 479 (1960). 

89. A. MILLER, TtlE ASSAULT ON PRIVACY 239-57 (1971). California, for exam-
plet has instituted a number of such measures designed to protect the privacy of re­
search subjetts. See Noble, supra note 18, at 38-39. 

. 90. Shapiro v. Thompson. 394 U.S. 618 (1969); Douglas v. California, 372 
U.S. 353 (1963). 

91. For example, home visits, periodic use of questionnaires, and cross-checking 
with the I. R.S. ilDd other agenti.;s are possible alternatives. 

92. See note 8 supra. 
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outweighed by countervailing interests in the case of psychiatric social 
workers. 

A further state interest, discussed earlier," is the desire to dis­
courage the practice of psychotherapy by charlatans and well-meaning 
but unqualified amateurs. It could be argued that extending privilege 
to an additional class makes it more difficult to resist subsequent 
claims by new groups for privileged status. As was observed, how­
ever, this purpose can be served by drawing the line to include only 
groups whose legitimacy has received state recognition through licensing 
statutes or the establishment of a state job category."' With state con­
trol and supervision the danger of quackery would be minimal, and a 
ready means for resisting premature claims by new groups would be 
available. 

Given the impressive array of reasons favoring extension of the 
privilege to patients of psychiatric social workers, the relative insub­
stantiality of the interests the state seeks to protect, and the manner 
in which the statutory scheme discriminates against a suspect class, it 
is uulikely that the state will be able to satisfy the compelling interest 
standard required to justify the inequity currently perpetrated by most 
privilege statutes. 

B. The Rationality Test 

Even if the courts do not apply the compelling interest standard 
of equal protection review, however, withholding the privilege of con­
fidentiality from patients of psychiatric social workers probably cannot 
survive under the less stringent rational basis test'" 

Under the rational basis standard, legitimate reform measures' 
need not solve every aspect of a problem.oa Nor is a statute void if it 
might possibly fail to achieve its desired effect." Nevertheless, a claim 
that a classification is rational may be defeated by showing that the 
classification cannot further the purpose underlying the legislation."· 

93. See text accompanying note. 45-47 supra. 
94. [d. 
95. l.t., a reasonable relationship must exist between the purpose of the legis. 

lation and the classification provided by the statute. E.g., Royster Guano Co. v~ 

Virginia,2SJ U.S. 412.415 (1920). 
96. San Antonio Independent School Di'trict v. Rodriguez, 93 S. Ct. 1Z78, 

1299·1300 (1973); Dandridge v. Williams, 397 U.S. 471,485·86 (1970). 
97. Roschen v. Ward, 279 U.S. 337. J39 (1929). 
98. E.g., Police Dept. of the City of Chicago v. Mo,ley, 408 U.S. 92, 9S (i972); 

Weber v. Aetna Cas. & Ins. Co., 406 U.S. 164, 172 (1972): Eisen,tadt v. Baird, 
405 U.s. 438. 453·55 (1972); Morey v. Doud. 354 U.S. 457, 467-68 (1957). S .. De· 
vdopments in tile Law-Equal Protectioll, .Jllpra note 69, at 1083. Ct. Comment, 
Legislative PUrpose, RIHiollaUry, 'and Equar ProICCI.·Ol1, 82 YALE U. 123, 151·54 
(1972) for an excellent discussion of legisl.tively mandated goals. 
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Thus the limitation on the therapist-patient privilege could be found ir­
rational, since the failure to recognize a psychiatric social worker-patient 
privilege is inconsistent with the policies behind the therapy privilege stat­
utes" and legislation establishing mental health programs for the poor. 
The purpose of privilege statutes is to facilitate success in treatment.'oo 
Since medical authorities universally recognize that breaching a pa­
tient's confidence virtually eliminates any hope of improving his con­
dition through therapy,'·' any measure that requires the disclosure of 
confidential communications for the sake of efficiency or some other 
extrinsic value jeopardizes the entire therapeutic program. 

Moreover, extending a greater degree of protection .to private pa­
tients than to indigents not only fails to achieve the legislative goals, it 
is invidious as well. One common definition of a rational classifica­
tion is "one which includes all persons who are similarly situated with 
respect to the purpose of the law."'·' If privilege statutes exist in or­
der to encourage the free flow of thoughts and feelings essential for 
the therapeutic relationship,'·' there is no rational justification for as­
sUining that this need is less in the case of in<{igent patien ts. On the 
contrary, it is generally recognized that the need for trust and confi-
dence is greatest in dealing with the poor.'o< . 

Thus, the classification suffers from lack of rationality in two key 
respects. It fails to promote its legislative objective and it draws a dis­
tinction between the wealthy and the poor that is arbitrary and coun­
terproductive. 

VI 

EQUITABLE CoNSIDERATIONS: REASONABLE BELmF 

AND PRIVILEGE BY EsTOPPEL 

The government owes a duty to those in its care to ellSure that 

99. See texL accompanying notes 12~14 supra. 
100. E.g., C. MCCORMICK. EVIDENCE 213 (2d ed. E. Cleary ed. 1972) ,tates this as 

the rule with respect to physicians generally. As to psychotherapy: 
Although it is recognized that the granting of a privilege may operate in par~ 
ticular case~ to withhold relevant information, the interests of society will be 
better served if psychiatrists are able to assure patients that their confidences 
will be protected. 

CAL EVID. CoDE § 1014. at 232. Ugisl. Commellt (West 1968). Accordingly, many 
states have enacted statutes providing privilege to many professions whose members 
perfonn a similar function, e.g., psychi:J.trists,. ps.ychologists, clergymen, and school 
counselors. St:e nole 11 supra. The state's intere::i.L in providing C£fecth'e mental 
health treatment is also evident from its huge investment in personnel and physical 
facilities. S('(! nOles 4·6 supra and accompanying te:t[. 

101. Su notes 12414 supra. 
102. Tussman & tenBroek. The Equal Protection of the Laws, 37 CALIF. L REv. 

341,346 (1949). 
103. See text a-ccompanying note 13 supra. 
104. S .. nole' 15-17 supra. 
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their constitutional rights are not violated as a result of the intimidating 
disparity between their own power and that of their governmental cus­
todians.1OO The state must take particular care when it is dealing 
with persons who by reason of their poverty, lack of education, and 
unfamiliarity with bureaucratic structures cannot be expected effec­
tively to understand and protect their own interests. 

Poor people are ordinarily not familiar with the subtle differences 
among psychiatrists, clinical psychologists, licensed clinical social 
workers, and psychiatric social workers.' •S 

The state job specifications of psychiatric social workers set out 
duties

,
•r that cannot be carried out successfully without first establish­

ing a confidential relationship with the client. Indeed, psychiatric 
soci al workers are required by tlleir professional code to provide an 
atmosphere of trust. ' •S Thus, it is inevitable that many patients of 
state-employed psychiatric social workers will receive the impression, 
from nonverbal clues and suggestions if not from overt assurances,'·· 
that their communications will be held in confidence. When state 
agencies hire pSy'chiatric social workers knowing of their professional 
commitment to confidentiality, and when they assign them duties 
which require such confidentiality to be performed successfully,ll. the 
state must assume a share of responsibility for fostering in the minds of 
many unsophisticated patients the belief that communications to the 
therapist will remain private. 

Given the state's responsibility for creating this impression, it 
would be inconsistent and inequitable for the state to assert, in a 
criminal proceeding, for example, that privilege does not exist. 111 Ac­
cordingly, even if patients of psychiatric social workers cannot claim 
priVl1ege as a matter of right, courts should invoke their broad equita­
ble powers and refuse to countenance such assertions. II. 

105. E.g., Miranda v. Arizona. 384 U.S. 436, 457-72 (l966). 
106. TheSe categories may be meaningful to the w_ll..,dllcatod clientel_ of pri­

vate psychotherapists, but their implications are not readily perceived and appreciated 
by the poor and the iI~educated. Consequently. they are frequenlly unaware of the 
differences 1hese distinctions entail with respect to their Tights under the law of tvi· 
dence. Interview with Bernard Diamond, Psychiatrist. Profes~or of Law and Crim~ 
molog),. University of California, in Berkeley, California, .January 4, 1973. 

107. See notes 8, 9 supra. 
108. See note 20 ,"pra. 
109. The social worker often expressly assures the patient that his communica­

tions uilt be held in confidence. I. ALVES, supra note 9. at 92. Even without overt 
assurances, many patients will aS5ume that their communications will be: held confiden· 
tial. Geiser & Rhcingold. supra note 46. at 836. 

1l0~ See text accompanying notes 12-17 slipra. 
111. Ct. Smart v. Kans.s City. 208 Mo. 162. lOS S.W. 709 (1907). 
112. At one time, jt was widely believed that the governmeut could Dot be cs-­

topped by acts of its agents. See, e.g., Federal Crop Insurance Corp. v. MerriU, 332 

, . 
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The importance of protecting patients' legitimate expectations of 
privacy has been acknowledged by a number of jurisdictions, In these 
states, statutory provisions afford privilege to persons who, though 
technically not entitled to privilege, reasonably believed they were con­
sulting an authorized medical practitioner. For example, the Califor­
nia Evidence Code provides for protection of persons who consult 
an individual reasonably believed to be a psychiatrist or physician.ll3 
Voluminous case law from many jurisdictions supports this rule,''' as 
do many of the model codes.lI5 Thus, whenever patients are led to 
believe that the person with whom they are dealing is a psychiatriit, 
they should be able to claim privilege when their mistake is a reason­
able inference from the circumstances or manner in which they are 
treated.l1 6 

CONCLUSION 

Many writers oppose the creation of new privileges on the ground 
that they inhibit the ability of courts to ascertain the truth.l17 Truth, 

u.s. 380 (1947). In all likelihood the former reluctance of courts to consider estoppel 
a:.gainst the government rested on an unstated belief that the state treasury should not 
be bled in order to redeem an erroneous promise extended by a public official. In 
the present situation, though, financial considerations are not especial1y prominent; .the 
government !!I1lffers little financial harm if it should decide ~o honor the expectations 
of privacy developed by indigent patients as a result of tb~ therapeutic encounter. A 
further ground of distinction lies in the fact that in }'lerriU the government's agent 
acted "wrongly" toward both the government, in misrepresenting its position, and 
toward the farmer, in inducing him to rely on nOllcxistC!-nt forms of protection. 
Here, however, it is the government that ha.s acted wrongly toward bOln parties. 
It has furnished a situation in which the patient is deluded into believing that he will 
be dealt with confidentially. And it has pJaced the social worker in the position of 
having to represent that he can provide the patient with a security that in actuality he 
cannot guarantee. Thus the equities in both respects-financial cost and fair play­
lie more strongly in favor of estoppel here than they did in ~Herri1l. In similar situations. 
modem courts have upheld claims of estoppel when the necessary elements of decep~ 
'lion and detriment "'''efc present. They have been particularly sympathelic to claims 
in which public ofncers have acted, as they ba\'e hl!re. in the exercise of a power or 
duty expressly conferred upon them by stiltute. E.g., United States v. Certain Parcels 
of Land, 131 F. Supp. 65. 74 (S.D. Cal. I9SS) and cases cited therein. 

113. CAL. EVIl>. CODE § 1010 (West SllPP. 1973). Other states have similar pro­
visions, •. g., ILL. REV. STAT. ch. 51 § 5,;! (West Supp. (973). 

114. E.g., People v. Decina, 2 N.Y.2d I3J, llB N.E.2d 799, 157 N,Y.S.2d 558 
(I956); Bollard v. Yellow Cab Co .• 20 Wash. 2d 67, 145 P.2d 1019 (1944); People v. 
Barker, 60 Mich. 277, 27 N.W. 539 (l88~). 

US. UNIFORM RULES OF EVlDENCE rule 27 (1953); MODEL CODE OF EVIDENCE 
rule 220(b) (1942). 

116. Seemingly. these statlltes \vould only protect a piltient who believed that his 
Ihernpist was a psychhHrist, i.e., oea!-ocs where the patient's error is a mistake of fact. 
Mist.1kcs of law, where the patient kno\vs his therapist is a psychiatric social worker 
but thinks psychiatric social ,\'orkcrs have prh:ilege. ,vould [all outside this rule, al~ 
though there seems to be no reason in log.ic or policy for this distinction. 

117. E.g., C. MCCORMICK, EVIUEl<CE 159 (2d ed. E. Cleary ed. 1972). 
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however, may be pursued at too great a cost.l18 The recent growth 
in the number of legislatively created privileges reflects society's belief 
that certain relationships are so import,IIlt that they must remain in­
violate even in the face of demands by the judicial system. 

The relationship between a psychiatric social worker and his pa­
tient, while currently unprotected by legislation, is such a relationship. 
It is in the best interest of society that it be protected. Legislatures 
should act in this critical area. Until they do, existing legal doctrines 
may be used to provide remedies where they are needed. 

Richard Delgado 

118. Pearse v. Morse, 1 D. G. & Sm. 28-29, 16 W. Ch. 153 (1846). 

• ',11 
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Article 7 

PSYCHOTHERAPIST-PATIENT PRIVILEGE 
SectIon 
1010. "Psychot.herapist." 
1011. "Patient." 
1012. "Confidential communication between patient and psychotherapist." 
1013. "Holder of the privilege." 
1014. Psychotherapist-patient privilege. 

1014.5. Privilege of professional person rendering treatment 
to minor under Section 25.9 of Civil Code . . 

1015. When psychotherapist required to claim privilege. 
1016. Exception: Patient-litigant exception. 
1017. Exception: Court·appointed psychotherapist. 
1018. Exception: Crime or tort. 
1019. Exception: Parties claiming through deceased patient. 
1020. Exception: Breach of duty arising out of psychotherapist· patient 

relationship. 
1021. Exception: Intention of deceased patient concerning writing af-

feeling property interest. 
1022. Exception: Validity of writing affecting property interest. 
1023. Exception: Proceeding to determine sanity of criminal defendant. 
1024. Exception: Patient dangerous to himself or others. 
1025. Exception: Proceeding to establish competence. 
1026. Exception: Required report. 

1021. Prlvllege nonexistent; patient ch!ld under 16 or victim ot crime [New]. 
1028. Crlmln.1 proceedings [New]. 

I 1010. "Psychothorapllt" 
As used in thtJ article. ·'p.~rcllotherA.pi8t·' means: 
(0) A. person authorlzed. or reasonably believed by the patient to be authorlzeu. 

to practice medicine in any state or nation who devote!, or is ~asonably belie'N!d 
by the patient to devote. 4 substantial portion or his time to the practice of psychla· 
tl'7; 

(b) A person licensed as a p£ychologlst under Chapter 6.6 (commencing with Sec-. 
~on 2900) of DIvisIon 2 ot the Bmdness and Professions Code; 

(e) A person Ucensoo as a clinical social worker under Article 4- (commencing with 
Section 004{)) ot Chapter 17 ot Division 3 ot the Business and. Professions Code, 
wl1en he is engngcd in s.pplled ]lsycbotherap1 ot a nonmedical nature. 

(d) A person who is f:iervlng as a schoo1 psychologist and bold~ a credential author­
bing su!!h service issued by the sta.te. 

(e) A person lIcensed 8S a marriage, family and child counselor under Chapter 4 
(commencing wIth Se<:tlon 17800) ot Part 3, Division 5 a! the Business and Protos· 
olon! C<>de. 
(A.mended b1 Stat .. I961. e. 1611, p. 4211, ! 3; Stats.1910, "- 1396, P. 2624, I U; 
Stats.1970, e. 1397, p. 2ttlG, I 1.5; Stats.19j2, c. 888, p. 1584, I 1; StAts.I974, e. :He, 
p. 1359, ! 16.) 

Comment-Law Revision Commission 
1965 Enact ment 

A "psychotherapist" is defined to tified psychologist (see Bus. & Prof. 
include only il person who is or who Gode § 2900 et seq.). See the Com-
is reasonably believed to be a psy· ment to Seetion 990. 
chiatrist or who is a Califorllia cer-

I 



§ 1011. "Patient". As used in this article, "patient" means a 
person who consults a psychotherapist or submits to an examination 
by a psychotherapist for the purpose of securing a diagnosis or pre· 
ventive, palliative, or curative treatment of his mental or emotional 
condition or who submits to an examination of his mental or emo· 
tional condition for the purpose of scientific research on mental or 
emotional problems. (Stats.1965, c. 299, § 1011.) 

Comment-Assembly Committee on Judiciary 

See the Comment to Section 991. 
Section 1011 is comparable to Sec­
tion 991 (physician· patient privi­
lege) except that the definition of 
"patient" in Section 1011 includes 
not only persons seeking diagnosis 

or treatment of a mental or emo­
tional condition but also persons who 
submit to examinatio" for purposes 
of psychiatric or psychological re­
search. See the Comment to Section 
1014. 

I 1012. rlConfJd~ntlal commllnlcatJol't bc.twllIfin patient an~ psychotherapist" 

As used in this article, "confidential communication between paUent and psy<:ho­
therapist" means Information. including informutivn obta.ln~d by an examination of 
the patient,. transmItted between a patieJlt and his psychotherapist in the course c! 
that relationship And in confidence by a means whiCh, so far as the patient is aware, 
discloses the information to no third persons other than those who are present to 
lurther Ole interest of the patient in the ('OlLSults.tion * • *, or those to whom 
disclosure Is reasonably necessary for tbe transmission of the-information or the 
accomplishment of the purpose * • • for which the psychotherapist is collsulted. 
and Inc1ude-s a dIagnosis ma.de and tbe advice gi"cn by the psychotherapist in the 
course of that relatiol1ship. 
(Amended by Slots.1967, c. 650, p. 2006, ! 5; Slots.1970, "- 1396, p. 2625, § 2; Stats. 
1970, c. 1397, p. 2627, § 2.) 

Comment-Law Revision Commission 

1965 Enactment 

See the Comment to Section 992. 

1967 Amendment 

The express inclusion of "a diag­
nosis" in the last clause will preclude 
a possible construction of this sec­
tion that would leave an uneom-

municated diagnosis unprotected by 
the privilege. Such a construction 
would virtually destroy the privilege. 

§ 1013. "Holder of the privilege". As used in this article, "hold­
er of the privilege" means: 

(a) The patient when he has no guardian or conservator. 

(b) A guardian or conservator of the patient when the patient 
has a guardian or conservator. 

(c) The personal representative of the patient if the patient is 
dead. (Stats.1965, c. 299, § 1013.) 

Comment-Law Revision Commission 

See the Comment to Section 993. 



! IOI4~ Psychothtraplst·pat1ent privilege; application to lndlvlduals and entJUe:s 

Subjed to S~Uon 912 and except ns othel'wise provided In this articlc. the pa· 
U(mr. wlwthl'r or not fl party. lm.q n prh'il{'~e to :refuse to d.isclose, and to prevent 
anothL'r from di~losing, n. (!onfitlC"ntial communication bdwreu patient nIHI psy· 
chotllf'rnplst It the privilt'l,'l)- h~ dllimci.l uy: . 

(0) The bolder of tb. privilege; 
(b) A person "'ho Is authorized to e1 • .lm the prl~lege by tho bolder o! the 

privilege; or 
(..::) The person who WRS the psychothempIat nt the time of the confidential com ... 

munlcaUoD, but ~uch per!'lon may not claim the privilege if there Is 00 bolder ot the 
privilege \D existence or It be 1s otherw.ise instructed by 8. p~r80n authorized to 
permit dlsciosu",. 

The relationship at a psychotherapist aDd patient sboll exlst between a psycbolog­
Jca1 corporation as defined 1n Article {) (-commencing with Sect10n 2005) of Chapter 
6.6 of Division 2 of the Business and Prot-csslons COde or a llcem:.ed clInical sodal 
workers corporation EtS deflm~d In Article 5- (commencing with 8ectlon 0070) of 
Chapter 11 of Division 3 of the Bu~iness aDd P!'"Ot~ssion8 Code, and tbe patient to 
whom it renc.lerw professional ser;iCl'S, 8S well aa. betweEn sueb patients and 
p&ychothcnlp!stu employed by such corporatIons to render services to such pa~ 
Ue.nt& The word "persona" as used In tb.l9 Sllbdfvislon Includes partnerships, corpo-­
rations. associat1ons • • • nnd. other groups nnd entitles. 
(Amended ~y Slat.s.llJOO, c. 1436, p. 2943, § 1; Stats.1072, c. 1286, p. 2M11. I 6.) 

Comment-Senate Committee on Judiciary 

This article creates a psychothera­
pist-patient privilege that provides 
much broader protection than tbe 
physician-patient privilege. 

Psychiatrists now have only the 
physician-patient privilege which is 
enjoyed by physicians generally. On 
the other hand, persons who consult 
certified psychologists have a much 
broader privilege under Business and 
Professions Code Section 2904 (su­
perseded by the Evidence Code). 
There is no rational basis for this 
distinction. 

A broad privilege should apply to 
both psychiatrists and certified psy­
chologists. Psychoanalysis and 
psychotherapy are dependent upon 
the fullest revelation of the most in­
timate and embarrassing details of 
the patient's life. Research on men­
tal or emotional problems requires 
similar disclosure. Unless a patient 
or research subject is assured that 
such infonnation can and will be held 
in utmost confidence, he will be re­
luctant to make the full disclosure 
upon which diagnosis and treatment 
or complete and accurate research de­
pends. 

The Law Revision Commission has 
received several reliable reports that 
persons in need of treatment some­
times refuse such treatment from 
psychiatrists because the confide~n­
tiality of their communic~1tion:-; can­
not be assured under existing law. 
Many oi these persons are seriously 
disturbed and constitute threats to 
other persons in the community. Ac ... 
cO"dingly, this article establishes a 

3 

new privilege that grants to patients 
of psychiatrists a privilege much 
broader in scope than the ord inary 
physician-patient privilege. Al­
though it is recognized that the 
granting of the privilege may op­
erate in particular Ca3es to withhold 
relevant infonnation, the interests of 
society will be better served if p.y­
chiatrists are able to assure patients 
'hat their confidences will be pro­
tected. 

The Commission has also been in4 
formed that adequate research can­
not be carried on in this field unless 
persons examined in connection 
therewith can be guaranteed that 
their disclosures will be kept confi­
dential. 

The privilege also applies to psy­
chologists and supersedes the psy­
chologist-patient privilege provided 
in Section 2904 of the Business and 
Professions Code. The new privi­
lege is one for psychotherapists gen­
eraliy. 

Generally, the privilege provided 
by this article follows the physician­
patient privilege, and the Comments 
to Sections 990 through 1007 are per­
tinent. The foJlowing differences, 
however, should be noted: 

(1) The psychotherapist-patient 
privilege applies in all proceedings. 
The physician-patient privilege does 
not apply in criminal proceedings. 
This difference in the scope of the 
two privileges is based on the fact 
that the Law Revision Commission 
has been advised that proper psycho­
therapy often is denied a patient 



solely be<:ause he will not talk freely 
to a psycho tho rapist for fear that the 
latter may be com[)elled in a criminal 
proceeding to reveal what he has 
been told. The Commission has also 
been advised that research in this 
field will be unduly hampered unless 
the privilege is available in criminal 
proceedings. 

Although the psychotherapist-pa­
tient privilege applies in a criminal 
proceeding, the privilege is not avail­
able to a defendant who puts his 
mental or emotional condition in is~ 
sue, as, for example. by a plea of in­
Banity or a claim of diminished re­
sponsibility. See Evidence Code §§ 
1016 and 1023. In such a proceed­
ing, the trier of fact should have 
available to it alI information that 
can be obtained in regard to the de­
fendant's mental or emotional condi­
tion. That evidence can often be 
furnisbed by the psychotherapist 
who examined or treated the patient­
defendant. 

(2) There is an exception in the 
physician-patient privilege for com-

mitment or guardianship proceed­
ings for the patient. Evidence Code 
§ 1004. Section 1021 provides a con­
siderably narrower exception in the 
psychotherapist-patient privilege. 

(3) The physician-patient privi­
lege does not apply in civil actions 
for damages arising out of the pa­
tient's criminal conduct. Evidence 
Code § 999. Nor does it apply in cer­
tain administrative proceedings. 
Evidence Code § 1007. No similar 
exceptions are provided in the 
psychotherapist-patient privilege. 
These exceptions appear in the phy­
sician-patient privilege because that 
privilege does not apply in criminal 
proceedings. See Evidence Code § 
998. Therefore, an exception is also 
created for comparable civil and ad­
ministrative cases. The psychother­
apist-patient privilege, however, does 
apply in criminal cases; hence, there 
is no similar exception in adminis­
trative proceedings or civil actions 
involving the patient's criminal con­
duct_ 

§ 1014.5. Privilege of professional person rendering treatment 
to minor under Section 25.9 of Civil Code 

1014.5. Notwithstanding any other proviSion of law, with 
respect to situations in which a minor has requested and been 
given mental health treatment or counseling pursuant to Section 
25.9 of the Civil Code, the professional person rendering such 
mental health treatment or counseling has the psychotherapist­
patient privilege. 
(Enacted by Stats. 1979, Ch. 832, § 2) 

Note. Section 25.9 of the Civil Code reads: 
25.9. (a) Notwithstanding any other provision of Jaw, a minor 

who has attainpd the. age of 12 years who, in the opinion of the 
attending profeSSional person, is mature enough to participate 
intelligently in mental health treatment or couns,:hng 011. an 
outpatient basis. and (1) would present a danger ?f senons phYSIcal 
or mental harm to himself or herself or to others WIthout such mental 
health treatment or counseling, or (2) has been the alleged victim 
of incest or child abuse. may give consent to the furnishing of such 
outpatient services. Such consent shall not be subject to 
disaffirma""e because of minority. The consent of the parent, 
parents, or the leg,al guardi:J.1l of the Ininor sh,dlllot he nCL'CSS3T)' til 

alltllnrize the prO\"iSlOli of "uL,h sL~rviccs. l'vientul health treatment (If 
counsclillg of a clinor as :3UdlCH :zi·d hy this sediOIL shall include the 
in\.olvement of the minor':', paft.:""nL parents, or legal ~uardhn, unL-_'s~ 
in tile opinion of the p"ofcssiotl31 pCYS':J~l v • .-llc is treating or 
counseling tile minor, such in\'oh'C'l1\cnl \\'ould he inappropriatp, 
Such p("r:-'OH 5h'.111 slale in thr;::. client re(;o-:d v.,llelher and \,:hell he or 
sh(> att(:mplcd to contact the P:Ut.-.lli:, parent., 0] leAd guard ;'"n of tl1(> 
minor, and whctJwr such at.tempt to contact ,I . .[\S suc~~r.:.'ssrul or 



unsuccessful, or Hw· reason "'hy~ ill his or her opinioH, it ,,,ould be 
inappropriate to contact tlle parent, parents. or legal guardiaTl of the 
mil~or. 

(b) The parpnt. parents, or leg.~l r-nardian of a minor ~han flot be 
Hable f0f pa.ynlent for any such mental health trc;'llmf'nt or 
cOlln~~(' lit,g services, as IJrovided in suhdi \."ision (a), uniess such 
parer,t .. parents, or legal guardian participates in the" mental health 
treat m;:~nt or counseling and then only for th~ services rendered ,. ... :ith 
such participation. 

(c) As used in this section "mental health treatInent o"r cCJUnseJillg 
services" rneans the provision of menb:d health trealment or 
counseling on an outp'Jticnt basis by any go\'ernmental agency, by 
a person or agency haviIlg a contract with a governmental agency to 
provide such services, by any agency which receives funding from 
community united funds, by runaway houses and crisis resolution 
centers, or by any private mental health professional as defined in 
subdivi"ion (d). 

(d) As used in this section "professional person" means a person 
designated as a mental health professional in Sections 622 to 625, 
inclusive, of Article 8 of Subchapter '.l of Chapter 1 of Title 9 of the 
California Administrative Code; marriage, family, and child 
counselors as defined in Chapter 4 (commencing with Section 178(0) 
of Part;) of Division 7 of the Busine>s and Professions Code; licensed 
educational psychologists as defined in Article 5 (commencing with 
Section 17860) of Chapter 4 of Part 3 of Division 7 of the Business and 
Professions Code; credentialed school psychologists a, defined in 
Section 49424 of the Educati"n Code; clinical psychologi3ts, as 
defined in Section 1316.5 of the Health and Safety Code; and the chief 
adlninistrators of any agency referred to in subdivision (c). 

(e) The provisions of this section shan not be construed to 
authQ:fize a minor to receive convulsive therapy or psychosurgery as 
defined in subdivisions (f) and (g) of Section 5325 of the Welfare and 
Institutions Code, or psychotropic drugs without the consent of his 
or her parent or guardian. 

§ 1015. When psychotherapist required to claim prh'ilege. The 
psychotherapist who received or made a communication subject to 
the llrivilege under this article shall claim the privilege whenever he 
is present when the communication is sought to be disclosed and is 
authorized to claim the privilege under subdivision (c) of Section 
1014 .. (Stats.1965, c, 299, § 1015.) 

Comment-Law Re\'ision Commission 

Sec lhe Comment to Section ~~5. 

§ 1016. Exception: Patient-litigant exception. There is no priv· 
ilege under this article as to a communication relevant to an issue 
concerning the mental or emotional condition of the patient if such 
issue has been tendered by: 

(a) The patient; 
(b) Any party claiming through or under the patient; 
(c) Any party claiming as a beneficiary of the patient through 

a contract to which the patient is or was a party; or 
(d) The plalntiff in an action brought under Section 376 or 

377 of the Code of Civil Procedure for damages for the injury or 
death of the patient. (Stats.1965, c. 299, § 1016.) 

Comment-Law Revisi'on Commission 

See the Comment to Section 996. 

S 



I 1017. Ex •• pllon: Courl-appolnled psychotherapist 

There is. no priviJe:ge under thl:i article it the psychotherapist is appointed by order 
ot a court.to c.xamine the patient, but this ex~ption does not apply where the 
psycbotherapist is appointed hy order of the court upon tbe re<lucst ot the lawyer for 
the defendant In a erimlna1llroc'eeding in order to pro,-Ide tbe Inwi'u with informa­
tion n(.'('u~d so that he may ad\'!se tbe det.endant whether to enter O~ withdraw a 
plcm bas/;.'{) 011 Insanity or to prescnt a defense bas~ on his mental Or emoUonal con. 
dltion. 

(Ao amendod .lal .. 1007," 600, P. 2007, 16.) 

Comment-Law Revision Commission 

1965 En •• tmenl 

Section 1011 provides an exception 
to the psychotherapist-patient privi­
lege if the psychotherapist is ap­
pointed by order of a court to ex­
limine the patient. Generally, where 
the relationship of psychotherapist 
and patient is created by court order, 
there is not a suffioiently confidential 
relationship to warrant extending 
the privilege to communications 
made in the course of that relation­
ship. Moreover, when the psycho­
therapist is appointed by the court, 
it is most often for the purpose of 
having the psychotherapist testify 
concerning his conclusions as to the 
patient's condition. It would be in­
appropriate to have the privilege ap­
ply in this situation. See generally 
35 Ops.Cal.Atty.Gen. 226 (1960), re­
garding the unavailability of the 
present physician·patient privilege 
under these circumstances. 

On the other hand, it is essen tinl 
that the privilege apply where the 
psychotherapist is appointed by or-

der of the court to provide the de­
fendant's lawyer with information 
needed so that he may ad vise the de­
fendant whether to enter a plea 
based on insanit)' or to present a de­
fense based on his mental or emo­
tional condition. If the defendant 
determines not to tender the issue 
of his mental or emotional condition, 
the privilege will protect the confi­
dentiality of the communication be­
tween him and his court·appointed 
psychotherapist. If, however, the 
defendant determines to tender this 
issue-by a plea of not guilty by rea­
son of insanity, by presenting n de­
fense based on his mental or emo­
tional condition, or by raising the 
question of his sanity at the time of 
the trial-the exceptions provided in 
Sections 1016 and 1023 make the 
privilege unavailable to prevent dis­
closure of the communications be­
tween the defendant and the psycho­
therapist. 

1967 Amendment 

The word. "or withdraw" are add­
ed to Section 1011 to make it clear 
that the psychotherapist-patient 
privilege applies in a case where 
the defendant in a criminal pro­
ceed ing en ters a plea based on in­
sanity, SUbmits to an examination 
by a court-appointed psychothera­
pist, and later withdraws the plea 
based on insanity prior to the trial 
on that issue. In such case. since 
the defendant docs not tender an is­
sue based on his menta! or emotion­
al condition .t the trial, the privi­
lege should remain applicable. Of 
course, if the defendant determine. 

to go to tria! on the plea based on 
insanity, the psychotherapist-patient 
privilege will not be applicable. See 
Section 101G. 

It sbould be noted that ,'iolation of 
the constitutional right to. counsel 
may require the exclusion of evi­
dence that is not privileged under 
this article; and, even in cases 
where thi; constitutional right is 
not violated, the protection that this 
right affol'tls may l"<luire certain 
procedural safeguards in lhe exami­
nation procedure anti a limiting in­
stl'uction if the psychotherapist's 
tes timony is adm i tted. See In ro 



Spencer, 63 Ca1.2d 400, 46 Cal.Rptr. 
753,406 P.2d 33 (1965). 

It is important to recognize that 
the attorney-dient privilege may 
provide protection in some cases 

where an exception to the psycho­
therapist·patient privilege is appli­
cable. See Section 952 and the 
Comment thereto. See also Sec­
tions 912( d) and 954 and the Com­
,,<ent. thereto. 

§ 1018. Exception: Crime or tort. There is no privilege under 
this article if the services of the psychotherapist were sought or ob· 
tained to enable or aid anyone to commit or plan to commit a crime 
or a tort or to escape detection or apprehension after the commission 
of a crime or a tort. (Stats.1965, c. 299, § 1018.) 

Comment-Law Revision Commission 

See the Comment to Section 997. 

§ 1 0 19. Exception: Parties claiming throngh deceased pa tien t. 
·There is no privilege under this article as to a communication rele­
vant to an issue between parties aU of whom claim through a de· 
ceased patient, regardless of whether the claims are by testate or in· 
testate succession or by inter vivos transaction. (Stats.1965, c. 299, 
§1019.) 

Comment-Law Revision Commission 

See the Comment to Section 957. 

§ 1020. Exception: Breach of duty arising out of psychothera­
pist-patient relationship. There is no privilege under this article as to 
a communication relevant to an issue of breach, by the psychothera­
pist or by the patient, of a duty arising out of the psychotherapist· 
patient relationship. (Stats.1965, c. 299, § 1020.) 

Comment-Law Revision Commission 

See the Comment to Section 958. 

§ 1021. Exception: Intention of deceased patient concerning 
writing afl'ecting property interest. There is no privilege under this 
article as to a communication relevant to an issue concerning the 
intention of a patient, now deceased, with respect to a deed of can· 
veyance, will, or other writing, executed by the patient, purporting to 
affect an interest in property. (Stats.1965, c. 299, § 1021.) 

Comment-Law Revision Commission 
See the Comment to Section 1002. 
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§ 1022. Exception: Validity of \\Titing affecting property. in~r­
est. There is no privilege under this article as to a communication 
relevant to an issue concerning the validity of a deed of conveyance, 
will, or other writing, executed by a patient; now deceased, purport­
ing to affect an interest in property. (Stats.1965, c. 299, § 1022.) 

Comment-Law Revision Commission 

See the Comment to Section 1002. 

§ 1023. Exception: Proceeding to detcnnine sanity of criminal 
defendant. There is no privilege under this article in a proceeding un­
der Chapter 6 (commencing with Section 1367) of Title 10 of Part 
2 of the Penal Code initiated at the request of the defendant in a 
criminal action to determine his sanity •. (Stats.1965, c. 299, § 1023.) 

Comment-Law Revision Commission 

Section 1023 i. included to make it 
clear that the psychotherapist-pa­
tient privilege does not apply when 
the defendant raises the issue of his 
sanity at the time of trial. The sec-

tion probably is unnecessary because 
the exception provided by Section 
1016 is broad enough to cover this 
situation. 

§ 1024. Exception: Patient dangerous to himself or others. 
There is no privilege under this article if the psychotherapist has 
reasonable cause to believe that the patient is in such mental or emo- . 
tional condition as to be dangerous to himself or to the person or 
property of another and that disclosure of the communication is neces­
sary to prevent the threatened danger. . (Stats.1965, c. 299, § 1024.) 

Comment-Law Revision CommissiOli 

This .section provides a narrower 
exception to the psychotherapist·pa­
tient privilege than the comparable 
exceptions provi ded by Section 982 
(privilege for confidential marital 
communications) and Section 1004 
(physician-patient privilege). Al­
though this exception might inhibit 
the relationship between the patient 
and his psychotherapist to a Iimi ted 

extent, it is essential that appro­
priate action be taken if the psycho­
therapist becomes convinced during 
the course of treatment that the pa­
tient is a menace to himself or others 
and the patient refuses to permit the 
psychotherapist to make the disclo­
sure necessary to prevent the threat­
ened danger. 

§ 1025. Exception: Proceeding to establish competence. There is 
no privilege under this article in a proceeding brought by or on be­
half of the patient to establish his competence. (Stats.1965, c. 299, 
§ l025.l 

Comment-Law Revision Commission 

See the Comment to Section 1005. 



§ 1026. Exception: Required report. There is no privilege under 
this article as to information that the psychotherapist or the patient 
is required to report to a public employee or as to information re­
quired to be recorded in a public office, if such report or record is 
open to public inspection. (Stats.1965, c. 299, § 1026.) 

Comment:"'Law Revision Commission 

See the Comment to Section 1006. 

I 1027. Privilege nonuletont; patlont child under 16 or victim of crime 
There Is no prlvllege under this artIcle If all of the following dreumstance. 

exist: 
(a) The patient Is a chUd under the age at 16. 
(b) The PS1<hothernplst has reasonable cause to bellev. that the patient has 

been the victim of a crime and that disclosure of the communication I. ill the beat 
Inlerest at tbe chlld. 
(.~dded bT 8tat8.1970, e. 1396, p. 2625, ! 3; Stnt8.1970, e. 1397, p. 2621, I 3.; 

Law Revl,lon Comml .. lon Comment 

1970 Addlllo. 

SeeUon 1021 provides an exception tt) the 
paychothel'8.plat 6 pEl.Uent privilege that is 
analogous to the tixcepUon provided by Se~· 
tlon lOU (patient dangerous to him~elr or 
othl!lra). Th-e exception provided by Section 
1021 Js neCflesary to permit court dIsclosure 
of' communlcatioll:J toO a paychoth~re.pLst by 
a child wbo hal been the ylctim of n crime 
(such M child abui!!Ie) In a proceeollm: in 
which the commlss.ion of such crime i3 .a. 

§ 1028. Criminal pra~ •• <lI.g. 

subJect ot InQuiry. Although the exception 
provided by Section 1021 might Inhibit the 
rela.tlonflhtp between the patient and )lll 
psychotherapist. to • limited e:"C:tent, it 1s eJ'i~ 
6(jntial th.at appropriate aeUon be taken j~ 
the psychntherap18t become! convinced dura 
Ing the COUl'l!Ie ot treatment thi!l.t the pa.tient 
is the victim ot IS. crime and that dl:sclosu" 
ot the communication would be in the beat 
Internt ot the child. 

Unless tbe psychothersplst Is a perSOIl described In subdiYislon {a) or (b) of S(,<tlon 
1010, there Is no privilege under this Ilrtlclc in Il crimInal proceedIng. 
(Added by 81&1&.1910, t. 1396, p. 2625, § 4; Stats.19m, c. 1391, p. 2621, I 4.) 

q 
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To: THE HONORABLE EDMUND G. BROWN In. 
Governor of California and 
lHE LEGISLATURE OF CALIFORNIA 

The Evid~nce Code was enacted in 1965 u on 
recommendation of the California Law Revision COmmissf 
rrsuant to legislative authority of Resolution Chapter 130 of~: 
ta~utes of 1965, the Commission has maintained a continuin 

reVle~ of the Evidence Code to determine whether an g 
technIcal or substantive changes are necessary. y 

As a result of this continuin~ reView, the Commission submitted 
a recommendation to the 1978 Legislature relating to the psychotherapist_ 
pat:ent privilege. See Recarunendation Relating to Psychotherapist­
~t1ent~ri~ilege, 14 Cal. L. Revision Comm'n Reports 127 (1978). The 
recommenda~:~nJ.)rOPOSed to expand tt:!e scope of the privilege to cover patients 

of certain psychotherapists who are not now covered by the 
privilege, to make clear that family and group therapy are 
included within the privilege, to repeal the exception for 
"criminal proceedings" (the application of which WIder existing 
law depends on the type of psychotherapist making or receiving 
the confidential communication), and to make technical 
revisions in the provisions relating to professional corporations. 

Assembly Bill No. 2517 was introduced by Assemblyma'n Imbrecht 
at the 1978 legislative session to effectuate the recommendation. 
The bill passed the Legislature but was vetoed by the Governor. 

In preparing this new recommendation, the Commission has 
considered the Governor's veto message and other communications 
the Commission received concerning Assembly Bill No. 2517. The 
Commission has also reviewed the provisions of Chapter 832 of 
the Statutes of 1979. Chapter 832 made significant and important 
improvements in the protection provided minors under the psycho­
therapist-patient privilege. Although these improvements deal 
to some extent with the problems dealt with in the Commission~s 
earlier recommendation, the Commission has concluded that legislation 
is still required to remedy deficiencies in the existing psycho­
therapist-patient provisions of the Evidence Code. 

The proposed legislation contained in this new recommendation 
is the same as Assembly Bill No. 2517 as it passed the Legislature 
in 1978. This recommendation is the same as the earlier recom­
mendation except that this recommendation adds a provision to 
codify the rule that the psychotherapist-patient privilege protects 
a parent or other third party who provides confidential information 
to a psychotherapist Which is necessary for the diagnosis or treat­
ment of a patient. This provision was included in Assembly Bill 
No. 2517 in the form in which it passed the Legislature in 1978. 

Respectfully submitted, 

Beatrice P. Lawson 
Chairperson r-··~ 

~~I 
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RECOMMENDATION 

relating to 

PSYCHOTHERAPIST-PATIENT PRIVILEGE 

The Evidence Code proviSIons relating to the 
psychotherapist-patient privilege were enacted in 19651 

upon recommendation of the California Law Revision 
Commission.2 These provisions have been the subject of 
several subsequent Commission recommendations, with 
the result that they have been amended and supplemented 
a number of times.3 In the course of its continuing study of 
the law relating to evidence, the Commission has reviewed 
the psychotherapist-patient privilege in the light of recent 
law review articles,4 monographs and other 
communications received by the Commission,s and the 

1 1965 Cal. Stats.~ Ch. 299. A.s originally enacted, the psychotherapist-patient privilege 
was contained in Sections 1010-1026 of the E . . 1027 0 
were added by legislation enacted in 1970. Unless oth~se noted, aU section 
references herein are to the Evidence Code. ():) 

I See Recommendation Proposing an Evidence Code, 7 Cal. L. Revision Comm'n Reports 
1 (1965). For the Commission's background study on the psychotherapist-patient 
privilege, see A Privz1ege Not Covered by the Uniform 
Rules-Psychotherapist-Patient Pn'viJege. 6 Cal. 1... Revision Comm'n Reports 417 
(1961). 

3; See Recommendation Relating to the Evidence Code: Number I-Evidence Code 
Revisions, 8 Cal. L. Revision Comm'n Reports 101 (1967); Recommendation Relating 
to the Evidence Code.' Number 4-Revision of the Privileges Article, 9 Cal. L. 
Revision Comm'n Reports 501 (1969); Recommendation Relating to the Evidence 
Code: Number 5-Revisions of the Evidence Code, 9 Cal. L. Revision Comm'n 
Reports 137 (1969). See also 1967 Cal. Stats., Ch. 650, 1970 Cal. St.ts., Cbs. 1396, 1397j 
A number of other amendments have been made in these provisions to conform to 
other recent enactments, 

• See, e.g., Louisell 6: Sinclair, Reflections on the Law of Privileged 
Communications-The Psychotherapist-Patient Privilege in Perspective. 59 Calif. L. 
Rev. 30 (1971), Comment, Underprivileged Communication" Extension of the 
Psychotherapist-Patient Pn'vilege to Patients of PsychiatriC Socilll Workers, 61 Calif. 
L Rev. 1050 (1973), Supreme Court of CalifOrnia 1m2-1m3, Psychotherapist-Patient 
Privilege, 62 Calif. L Rev. 406, S04 (1974), Comment, Californill Evidence Code 
Section 77], Conflict with PriVl1eged Communication~ 6 Pac. LJ. 612 (1975), 

1971( c../. 
S/nts. cJ, 83Z , 

J 

Comment, Tarasolf y. Regents of the Universay of Califomia.. Psychotherapists, _ .. 1 
PoheemenandtheDutyto W.un-An UnreasonabJeExten(ion of the CommonLawP lL...., &.,..,.; 
6 Gol en v. 229 1975)' ~ ;,...J. I .. "~'} b I q1?, t 

See, e.g., Letter, dated May 23, 1975, from Professor John Kaplan, Stanford Law School,.-----'I f. ),,,,,"""-1 I , f!o"'" 
on file in the Commission's offices. Professor Jack Friedenthal prepared a t..- ....:-. ,"let..-- ~i 1 
baCkgrOWld study. fur the Conunission. The coverage of the study includes the ~ J FJ '" ,~.,~ ..... 
psychotherapist-patient privilege. See Friedenthal, Analysis of Differences Between + \ ~i..J.) 
the Federal Rules of Evidence and the California Evidence Code (mimeo 1976). The ~ ~l \"" 
Commission has also had the benefit of an unpublished paper by Robert Plattner, The £.<>. k • ,\W<-) 
California Psychotherapist-P.~ent Privilege (Stanford Law School 1975). ~e(""~ ~ 

131 ) 
Note, Untangling arasoff: Tarasoff v. Regents of The University 
of California, 29 Hast. L. J. 179, 194-96 (1977); Comment, Dis­

.covery of Psychotherapist-Patient Communications After TarasOff , 
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The Commission has also reviewed the provisions 
of Chapter 832 of the Statutes of 1979, which 
gives the protection of the psychotherapist-patient 
privilesl!ilo to vo.riou.o pro£cc~iClUc.l.", wtn; ,lJ.&'ovide meuynta 
health treatment or counseling to a min~. , ---
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Federal Rules of Evidence.6 As a result of this review, the 
Commission has determined that a number of revisions in 
the scope of the psychotherapist-patient privilege are 
desirable. 

The Commission recognizes that any extension of the 
scope of protection afforded confidential communications 
necessarily handicaps the court or jury in its effort to make 
a correct determination of the facts. Hence, the social utility 
of any new privilege or of any extension of an existing 
privilege must be weighed against the social detriment 
inherent in the calculated suppression of relevant evidence. 
Applying this criterion to the psychotherapist-patient 
privilege, the Commission is persuaded that protection 
afforded by the psychotherapist-patient privilege is unduly 
limited and therefore makes the following 
recommendations. 

,. 
Psychologists Licensed in Other Jurisdictions 

Section 101O(b) of the Evidence Code includes within 
the psychotherapist-patient privilege psychologists 
licensed in California.7 However, a psychologist licensed or 
certified in another state or nation may give treatment in 
California.8 For this reason, Section lOlO(b) should be 
broadened to include the patient of a psychologist licensed 
or certified in another state or nation.9 This expansion will 
conform subdivision (b) to subdivision (a) which covers a 
patient of a psychiatrist authorized to practice in "any state 
or nation." 

6 'The Federal Rules of Evidence do not contain a statutory psychotherapist-patient 
privilege. See Rule 501. However, the Supreme Court Advisory Committee's 
proposed rules included a statutory privilege with notes thereon. See Proposed 
Federal Rules of Evidence, Rule 504 O. Schmertz ed. 1974}. The Commission has 
consulted the proposed rules and notes in preparing this recommendation. 

1 Section 1010(b) requires licensure under Chapter 6.6 (commencing with Section 2900) 
of Oivisiol12 of the Business and Professions Code (psychologists). 

• Business and Professions Code Section 2912 prOvides: 
2912. Nothing in this chapter shall be construed to restrict or prevent a person 

who is licensed or certified as a psychologist in another state or territory of the United 
States or in a foreign country or province from offering psychological services in this 
state for a period not to exceed 30 days in any calendar year. 

9 For a comparable recommendation, see Supreme Court Advisory Committee's Note to 
Section 504 of the Proposed Federal Rules of Evidence (j. Schmertz ed. 1974). 
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Psychologists Employed by Nonprofit Community 
Agencies 

Subdivision (d) of Section 2909 of the Business and 
Professions Code authorizes a nonprofit community agency 
which receives a minimum of 25 percent of its financial 
support from federal, state, and local governmental sources 
to employ unlicensed psychologists to provide 
psychological services to patients served by the agency. 
These psychologists must be registered with the Psychology 
Examining Committee at the time of employment lO and 
must possess an earned doctorate degree in psychology or 
in educational psychology or a doctorate degree deemed 
equivalent by regulation adopted by the committee.ll In 
addition, they must have one year or more of professional 
experience of a type which the committee determines will 
competently and safely permit them to engage in 
rendering psychological services. In view of these stringent 
requirements and the need to provide protection to 
patients who utilize the services of nonprofit community 
agencies for psychotherapeutic treatment, the scope of the 
psychotherapist-patient privilege should be extended to 
include patients of the psychologists described above. 

Licensed Educational Psychologists 
Legislation enacted in 1970 provides for the licensure of 

educational psychologists.12 A licensed educational 
psychologist may engage in private practice and provide 
substantially the same services as school psychologists who 
are already included within the psychotherapist-patient 
privilegeY The qualifications for a licensed educational 
psychologist are more stringent than for a school 
psychologist, the licensed educational psychologist being 
required to have three years of full-time experience as a 

10 The exemption from the licensing requirement is for a maximum of two years from 
the date of registration. 

11 The degree must be obtained from the University of California, Stanford University, 
th~ University of Southern California. or from another educational institution 
approved by the committee as offering a comparable program. 

U See Article 5 (commencing with Section 17860) of Chapter 4 of Part 3 of Division 7 of 
the Business and Professions Code (licensed educational psychologists). enacted by 
1970 Cal. Stats., Ch. 1305, § 5. 

L1 See Evid Code § 1000(d). 
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crede~tialed s~hool psychologist in the public schools or 
;xpe~ence which the examining board deems equivalent 14 

sho;uld e~e ~eas~ns, the ~sychotherapist-patient privilege 
s chol e. roa ened to mclude the licensed educational 

p y OgISt.Thiswould be consistent with Evidence Code 

Section 1014.5, which was e~~~~~~~n~~9~;14aand xt d 
the Psychotherapist-patient privilege to a l' eden s 
psychologist Who providps mental h ~cense educational 
to a minor under Civil code-sectia:a~~~9~fij~tment or counseling 

.--- ~--. -~ 

Psychiatric Social W~rkers 
. ------ -~~-

Section 1014.5 of the Evidence Code extends the psychotherapist­
patient privilege to social workers having Dot less than two years of 
post-Masters experience in a mental health setting14cwhen providing 
mental health treatment or counsel~ng to a minor under Civil Code 
Section.25.9. Except to this limi~xtent,~ 

__ 'Psychotherapist-patient privilege does not now 
apply to psychiatric social workers.l~ The psychiatric social 
worker is an important source of applied psychotherapy of 
a nonmedical nature in public health facilities.16 By 
excluding psychiatric social workers, the existing privilege 
statute denies the protection of the privilege to those \¥ho 
rely on psychiatric social workers for psychotherapeutic 
aid. To provide equality of treatment, the Commission 
recommends expansion of the psychotherapist-patient.. . .. __ ~ 

privilege to include all patients receiving psychotherapy from 
psychiatric social workers. This would expand the existing privilege 
to cover not only all minors (covered to some extent under existing 
Section 1014.5) but also adults and family members treated by 
a PSYC~iatric s~cial worke~. .To a~sure adequate_ ..•.. __ ~_~. e~anded) 

qualifications for the psychlatnc social worker, the,pnvlrege <!-.;:;...--
should be limited to (1) those psychiatric social workers 
who are employed by the state and (2) those psychiatric 
social workers who have not less than the minimum 
qualifications required of a state psychiatric social workerl7 

and work in a city, county, or other local mental health 
facility that is operated as a part of the a~proved county 
Short-poyl~ Plan. IS .. • . 

. -
" Bus &: Prof. Code § 17862. , 

14a. ·1979 Cal. stats., Ch. ~32. 
14b. See Civil Code § 25.9(d). . ' 
14c. See Civil Code § 25.9(d)(adopting by reference sect10n.625 ?f Art1cle 

8 of Subchapter 3 of Chapter 1 of Title 9 of the Ca11forn1a 
Administrative Code, defining "social worker"). 

" Belmont v. State Personnel Rd., 36 Cal. App.3d 518, 111 Cal. Rptr. 6l'f1 (1974). 
11 See Comment Underpriviieged Communications: Extension of the 

Psychotherapist-Patient Pn'vllege fo Pah'enfs of Psychiatn'c Social Workers~ 61 Calif. ) 
. L. Rev. 1050 (1973). 

17 See California State Personnel Board, Specification, Psychiatric Social WOTker (rev, 
1973). 

" See Welf. &: Inst. Code t 5601. ThiS}: .~~" __ ., .:oul<l 

(limitation would not apply to professionals covered 
by Section 1014.5. -b-
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Professiollal Corporations 
Conforming amendments to the Moscone-Knox 

Professional Corporation Act made clear that the relation of 
physician and patient exists between a medical corporation 
and the patient to whom it renders services,'9 but failed to 
make clear that the relationship of psychotherapist and 

patient also exists between a medical corporation and the 
patient to whom it renders services.l!O Likewise, provisions 
authorizing the formation of a marriage, family, or child 
counseling corporation neglected to make clear that the 
relationship of psychotherapist and patient exists between 
such a corporation and its patient.21 The application of the 
psychotherapist-patient privilege to a medical corporation 
and to a marriage, family, or child counseling corporation 
should be made clear and the provision located in an 
appropriate place in the psychotherapist-patient statute. 

Group and Family Therapy 
There is a question whether the psychotherapist-patient 

privilege applies in group and family therapy situations. 
Section 1012 of the Evidence Code defines a confidential 
communication between patient and psychotherapist to 
include information transmitted between a patient and 
psychotherapist "in confidence" and by a means which, so 
far as the patient is aware, discloses the information to no 
third persons "other than those who are present to further 
the interest of the patient in the consultation, or those to 
whom disclosure is reasonably necessary for . . . the 
accomplishment of the purpose for which the 
psychotherapist is consulted." Although these statutory 
exceptions would seem to include other patients present at 
group or family therapy treatment,22 the language might be 
narrowly construed to make information disclosed at a 
group or family therapy session not privileged. 

In light of the frequent use of group and family therapy, 
it is important that these forms of treatment be covered by 
the psychotherapist-patient privilege. Group and family 
therapy are now used more and more in such important 
areas as marriage and family problems, juvenile 
delinquency, and alcoholism. It is a growing and promising 

" See 1968 Cal. Slats., Ch. 1375, I 3. 

10 Evidence Code Section 1014 was amended in 1969 to make clear that a psychological 
corporation is covered and again in 1972 to cover a licensed clinical social workers 
corporation. 

iill See Article 6 (commencing with Section 17875) of Chapter 4 of Part 3 of Division 7 of 
the Business and Professions Code, enacted by 1972 Cal. Stats., Ch. 1318. 4 l. 

II Cf. Grosslight v. Superior Court, 72 Cal. App.3d 502, 140 Cal. Rptr. 278 (1977) (privilege 
covers all relevant communications by intimate family members of patient to 
psychotherapist and to psychiatric personnel, including secretaries, who. take 
histories for the purpose of recording statements for the use of psychotherapIst) . 
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form of psychotherapeutic aid and should be encouraged 
and protected by the privilege.23 The policy considerations 
underlying the privilege dictate that it encompass 
communications made in the course of group and family 
therapy. Psychotherapy, including group and family 
therapy, requires the candid revelation of matters that may 
be not only intimate and embarrassing but also possibly 
harmful or prejudicial to the patient's interests. The 
Commission has been advised that persons in need of 
treatment sometimes refuse group or family therapy 
because the psychotherapist cannot assure the patient that 
the confidentiality of his communications will be 
preserved.24 

The Commission, therefore, recommends that Section 
1012 be amended to make clear that the 
psychotherapist-patient privilege protects against 
disclosure of communications made during group and 
family therapy. It should be noted that, if Section 1012 were 
so amended, the general restrictions embodied in Section 
1012 would apply to group and family therapy. Thus, 
communications made in the course of group or family 
therapy would be within the privilege only if they are made 
in confidence and by a means which discloses the 
information to no other third persons. 

" See, e.g., Note, Group Therapy and Privileged Communication~ 43 Ind. LJ. 93 (1967); 
Fisher. The Psychotherapeutic Professions and the Law of Privileged 
Communicah'cm1l, 10 Wayne L. Rev. 609 .(1964). ' 

24 See also Meyer &: Smith, A Crisis in Group Therapy. 32 American Psychologist 638 
(1977). 



Information Proviaed in Confidence by Third Person 

The patient's parents or relatives or other persons may have infor­

mation the psychotherapist needs in order to diagnose the patient's 

condition or to provide treatment. The needed information may be infor-
25 mation concerning the behavior of the patient, information concerning 

the person providing the information, or another kind of information. 

In some cases, further disclosure of the needed information would be 

detrimental to the person having the information, and the person may be 

unwilling to disclose the needed information to the psychotherapist 

unless the person can be protected against further disclosure. 

Section 1012 of the Evidence Code should be amended to make clear 

that the psychotherapist-patient privilege covers information reasonably 

necessary to the diagnosis or treatment of the patient that is disclosed 

by another person to the psychotherapist in confidence. This rule is 

consistent with existing law. 26 To protect against further disclosure 

of the information, the person disclosing the informatlon should be made 

a joint holder of the privilege. 27 The right of the person making the 

disclosure to claim the privilege is, of course, subject to the various 

exceptions to the privilege 28 and to the Evidence Code provision relat­

ing to waiver of the privilege. 29 • 

25. See Grosslight v. Superior Court, 72 Cal. App.3d 502, Cal. 
Rptr. (1977) (communications to psychotherapist by parents 
concerning their daughter's behavior). 

26. See Grosslight v. Superior Court, 72 Cal. App.3d 502, Cal. 
Rptr. (1977) (communications to psychotherapist by parents 
concerning their daughter's behavior were within purview of psy­
chotherapist-patient privilege and therefore privileged). No 
judicial decision has been found indicating whether the privilege 
extends to nonfamily communications. See Grosslight v. Superior 
Court, supra, 72 Cal. App.3d at 508, __ Cal. Rptr. at __ ("We do 
not here determine whether the Section 1014 privilege extends to 
nonfamily communications"). 

27. See Evid. Code § 912(b) (waiver of the right of one joint holder to 
claim the privilege does not affect the right of another joint 
holder to claim the privilege). 

28. See Evid. Code §§ 1016 (patient-litigant exemption), 1017 (court­
appointed psychotherapist), 1018 (crime or tort exception), 1019 
(parties claiming through deceased patient), 1020 (breach of duty 
arising out of psychotherapist-patient relationship), 1021 (inten­
tion of deceased patient concerning writing affecting property 
interest), 1022 (validity of writing affecting property interest), 
1023 (proceeding to determine sanity of criminal defendant), 1024 
(pa t ient dangerous to himself or others), 1025 (proceeding to 
establish competence), 1026 (required report), 1027 (patient child 
under 16 who is victim of crime). 

29. See Evid. Code § 912. 
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Application of Privilege in Criminal Proceedings 
Section 1028 of· the Evidence Code makes the 

psychotherapist-patient privilege applicable in criminal 
proceedings where the psychotherapist is a psychiatrist or 
psychologist but inapplicable in criminal proceedings 
where the psychotherapist is a clinical social worker, school ..;C) 

psychologist, or marriage, family, and child counselor.~ 
The basis for this distinction is not clear. A patient 
consulting a psychotherapist expects to receive the benefit 
of the privilege regardless of the type of psychotherapist 
consulted; Section 1028 frustrates this expectation in the 
case of criminal proceedings. 

The major effect of Section 1028 is to deny the privilege 
to patients who consult clinical social workers and marriage, 
family, and child counselors while preserving the privilege 
for precisely the same types of communications by patients 
who consult psychiatrists and psychologists. Section 1028 
may also discourage potential patients from seeking 
treatment for mental and emotional disorders for fear of 
disclosure of communications in criminal proceedings. This 
is particularly important in drug addiction cases, but it is 
important in other cases as well. 

Society has an interest in protecting innocent victims 
from injury by criminal activity, but Section 1028 is not 
essential to protect this interest; it is adequately protected 
by two other exceptions to the privilege. Evidence Code 
Section 1027 denies the privilege where a child under 16 is 
the victim of a crime and disclosure would be in the best 
interests of the child. Evidence Code Section 1024 denies 
the privilege where the patient is dangerous to himself or 
herself or to others. In addition, the psychotherapist may be 
personally liable for failure to exercise due care to disclose 
the communication~here disclosure is essential to avert 
danger to others.~ . 

The Commission believes that the harm caused by 
Section 1028 far outweighs any benefits to society that it 
provides. The provision should be repealed. 

Proposed Legislation 
The Commission's recommendations would be 

effectuated by enactment of the following measure: 

An act to amend Sections 1010, 1012, and 1014 of, to add 
Section 1010.5 to, and to repeal Section 1028 of, the 
Evidence Code, relating to the psychotherapist-patient 
privilege. 

The people of the State of California do enact as follows: 

~ Section 1028 provides that, "{u]nless the psychotherapist is a person described in 
subdivision (a) or (b) of Section 1010, there is no privilege under this article in a 
criminal proceeding." -

~ Tarasolfv. RegentsofUnivemty of California, 17 Ca1.3d 425. 551 P.3d 334.131 Cal. Rptr. 
~ 14 (1976). 
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Evidence Code § 1010 (amended) 
SECTION 1. Section 1010 of the Evidence Code is 

amended to read: 
1010. As used in this article, "psychotherapist" means: 
(a) A person authorized, or reasonably believed by the 

patient to be authorized, to practice medicine in any state 
or nation who devotes, or is reasonably believed by the 
patient to devote, a substantial portion of lM time to the 
practice of psyehiatry, psychiatry. 

(b) A person licensed as a psychologist under Chapter 
6.6 (commencing with Section 2900) of Division 2 of the 
Business and Professions Ceee, Code, or a person employed 
by a nonproflt community agency who is authorized to 
practice psychology under the provisions of subdivision (d) 
of Section 2909 of the Business and Professions Code, or a 
person licensed or certifled as a psychologist under the la ws 
of another state or nation. 

(c) A person licensed as a clinical social worker under 
Article 4 (commencing with Section 9040) of Chapter 17 of 
Division 3 of the Business and Professions Code, wfteH fie 
is while engaged in applied psychotherapy of a nonmedical 
nature. 

(d) A person who is serving as a school psychologist and 
holds a credential authorizing such service issued by the 
state. 

(e) A person licensed as a marriage, family and child 
counselor under Chapter 4 (commencing with Section 
17800) of Part 3, Division it 7 of the Business and Professions 
Code. 

(f) A person licensed as a licensed educaHonal 
psychologist under ArHcle 5 (commencing with Section 
17860) of Chapter 4 of Part :1 of Division 7 of the Business 
and Professions Code. 

(g) A state employee serving as a psychiatric social 
worker in a mental health facility of the State of California, 
while engaged in applied psychotherapy of a nonmedical 
nature. 

(h) A public employee having not less than the 
miminum qualifications required of a state psychiatric 
social worker who is serving as a psychiatric social worker 
in a city or county mental health facility operated as a part 
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of the approved county Short-Doyle Plan (as defined in 
Section 5601 of the Welfare and Institutions Code), while 
engaged in applied psychotherapy of a nonmedical nature. 

(i) A person having not less than the minimum 
qualifications required of a state psychiatric social worker 
who is serving as a psychiatric social worker in a mental 
health facility operated under contract with a city or county 
as part of the approved county Short-Doyle Plan (as 
defined in Section 5601 of the Welfare and Institutions 
Code), while engaged in applied psychotherapy of a 
nonmedical nature .. 

Comment. Subdivision (b) of Section 1010 is amended to 
recognize the possibility of treatment of a patient by a 
psychologist employed by a nonprofit community agency (see 
subdivision (d) of Section 2909 of the Business and Professions 
Code) or a psychologist licensed or certified in another state or 
nation. Where the psychologist is licensed or certified in another 
state or nation, the treatment may take place in California (see 
Section 2912 of the Business and Professions Code) or in the other 
state or nation. . 

Subdivision (f) is added to include a licensed educational 
psychologist as a psychotherapist for the purpose of the priVilege. 
This addition complements subdivision (d) (school 
psychologist). For the qualifications for a licensed educational. __ . 
psychologist, see Bus. & Prof. Code § 17862 . .:.ie<- "'hD ::::.~f!"'" lot". ~ 

Subdivisions (g)-(i) are added to include a psychiatric social 1 A"~ Ci~iI 
worker as a psychotherapist for the purpose of the privilege. The \ 4J, ftc!"",," 
prior law had been construed in Belmont v. State Personnel \ :2 ~- 9 r <t) 
Board, 36 Cal. App.3d 518, 111 Cal. Rptr. 007 (1974), as not ___ . . 
including a confidential communication by a patient to a 
psychiatric social worker within the protection of the 
psychotherapist-patient privilege. The addition of subdivisions 
(g)-(i) is based on functional similarities between presently 
privileged professionals and psychiatric social workers. See 

-

generally Comment, Underprivileged Communications: r. 
Extension of the Psychotherapist-Patient Privilege to Patients of • S~(. ... h .. 
Psychiatric Social Workers, 61 Calif. L. Rev. 1050 (1973). t'( SS f- lotti. (. 
Subdivisions (h) and (i) bring within the privilege patients of '-«. <. t,.. • 

those psychiatric social workers who work in men tal health 
facilities that have been approved as a part of the county 
Short-Doyle Plan and by the State Department of Health for 
funding under the Short-Doyle program. See Welf. & lnst. Code 
§§ 5703.1, 5705. See also Welf. & lnst. Code § 5751 (Director of 
Health to establish standards of education and experience for 
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professional, administrative, and technical personnel employed 
in mental health services). : ,: .. :;1_ ;;'~,-f';n~ /01'/.:: 
an$.. :;/.'."/ :..:..;;. .... _.1 ..... ~ f:.~ ..... A~w 1.;': ,/. C~(.j. 

Evidence Code § 1010.5 (added) 
SEC. 2. Section 1010.5 is added to the Evidence Code, 

to read: 
1010.5. The relationship of a psychotherapi8t and 

patient shall exist between the following corporations and 
the patients to whom they render prof~ssional services, as 
well j as between such patients and psychotherapists 
employed by such corporations to render services to such 
patients: 

(a) A medical corporation as defined in Article 17 
(commencing with Section 2500) of Chapter 5 of Division 
2 of the Business and Professions Code. 

(b) A psychological corporation as defined in Article 9 
(commencing with Section 2995) of Chapter 6.6 of Division 
2 of the Business and Professions Code. 

(c) A licensed clinical social workers corporation as 
defined in Article 5 (commencing with Section 9070) of 
Chapter 17 of Division 3 of the Business and Professions 
Code. 

(d) A marriage, family or child counseling corporation as 
defined in Article 6 (commencing with Section 17875) of 
Chapter 4 of Part 3 of Division 7 of the Business and 
Professions Code. 

Comment. Section 1010.5 is added to continue the second 
paragraph of Section 1014 (c) with the exception of the definition 
of "persons" which is not continued. See Section 1014 and 
Comment thereto. Subdivisions (a) and (d) are new; they make 
clear the application of the psychotherapist-patient privilege to 
types of professional corporations not previously covered. 

Evidence Code § 1012 (amended) 
SEC. 3. Section 1012 of the Evidence Code is amended 

toread:~ 
1012. J. AS=Used in this article, "confidential 

communication between patient and psychotherapist" 
means information, including information obtained by an 
examination of the patient, transmitted between a patient 
and ftffl the psychotherapist in the course of that 
relationship and in confidence by a means which, so far as 
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the patient is aware, discloses the information to no third 
persons other than those who are present to further the 
interest of the patient in the consultation, or those to whom 
disclosure is reasonably necessary for the transmission of 
the. information or the accomplishment of the purpose for 
WhICh the psychotherapist is consulted, or persons who are 
participating in the diagnosis and treatment under the 
direction of the psychotherapist, including members of the 
patients family, and includes a diagnosis made and the 
advic~ given by the psychotherapist in the course of that 
relationship. 

(b) As used in this· article, ''confidential 
communication between patient and psychotherapist" 
includes information reasonably necessary for the 
diagnosis or treatment of the patient by the 
psychotherapist that is disclosed by another person to the 
psychotherapist in confidence by a means which, so far as 
the person is aware, discloses the information to no third 
persons other than those described in subdivision (aJ-, 
m'th respect to information so disclosed, the person 
disclosing the information is ajoint holder of the privilege 
under this article. 

Comment. Section 1012 is amended to make clear that the 
scope of the section embraces marriage courueling, family 
counseling, and other forms of group or family therapy. 
However, it should be noted that communications made in the 
course of joint therapy are within the privilege only if they are 
made in confidence and by a means which discloses the 
information to no other third persons. The making of a 
communication that meets these two requirements in the course 
of joint therapy would not amount to a waiver of the privilege. 
See Evid. Code § 912 (c) and (d). The waiver of the privilege by 
one of the patients as to that patient's communicatioru does not 
affect the right of any other patient in group or family therapy 
to claim the pnvilege with respect to such other patient's own 
confidential communications. See Evid. Code § 912 (b). 

Subdivision (b) is a new provision that makes clear that the psy­

chotherapist-patient privilege protects disclosures made by parents or 

other third persons to the psychotherapist where made in confidence and 

reasonably necessary for the diagnosis or treatment of the patient by 

the psychotherapist. 'fhe subdivision is consistent with prior law. See 

Grosslight v. Superior Court, 72 Cal. App.3d 502, ___ Cal. Rptr. ___ 

(1977) (communications to psychotherapist by parents concerning their 
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daughter's behavior w~e within purview of psychotheranist-patient 

privilege and therefore privileged). TIlere was no ju~_~ial decision 

under prior law whether the privilege extended to nonfamily communica­

tions. See Grosslight v. Superior Court, supra, 72 Cal. App.3d at 508, 

__ Cal. Rptr. at __ ("\,e do no here determine whether the Section 1014 

privilege extends to nonfamily communications"). The communication 

protected by subdivision (b) may concern the behavior of the patient as 

in Grosslight, may be information concerning the person making the 

communication, or roay be any other relevant information. Tne protection 

provided by subdivision (b) is necessary because disclosure of the 

confidential communication might be detriflental to the person called 

upon to make the disclosure, and full disclosure might not be made 

absent this protection. For this reason, the person disclosing the 

information is made a joint holder of the privilege. See Section 912(b) 

(waiver of the right of one joint holder to claim the privilege does not 

affect the right of another joint holder to claim the privilege) • The 

right of the person making the disclosure to claim the privilege is, of 

course, subject to the exceptions provided in this article and to subdi­

visions (c) and (d) of Section 912. It should be noted that protection 

is provided under subdiviSion (a) of Section 1012 for disclosures by the 

psychotherapist to the person making the communication described in 

subdivision (b). ,loreover, disclosure to persons to whom disclosure is 

permitted under subdivision (a) of Section 1012 without loss of the 

privilege does not cause loss of the privilege provided under subdivi­

sion (b). 

• 

Evidence Code § 1014 (amended) 
SEC. 4. Section 1014 of the Evidence Code is amended 

to read: 
1014. Subject to Section 912 and except as otheJwise 

provided in this article, the patient, whether or not a party, 
has a privilege to refuse to disclose, and to prevent another 
from disclosing, a confidential communication between 
patient and psychotherapist if the privilege is claimed by: 

(a) The holder of the privilege; 
(b) A person who is authorized to claim the privilege by 

the holder of the privilege; or 
(c) The person who was the psychotherapist at the time 

of the confidential communication, but such person may 
not claim the privilege if there is no holder of the privilege 
in existence or if fie such person is otherwise instructed by 
a person authorized to permit disclosure. 
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+fie l'elltBsftsftil' sf It l's),ehstfterltl'ist fIf*i 1'ltBeflt !!heD: 
etiM bet'lIoCB a p~yeH:alegie81 €SfJ:l6patiSft ftS aeftftea itt 
ohTtiele 9 (esfflHlefteiftg wHh Seetisft i!99&t ef Gftltl'ter &6 sf 
Di'lisieR Q ef tfte BHSiftcss Etft8 Prsfessisfls Gefte eP ft 

liecflsed eliHieal seeiftI v;sykcf's CSpt38fft88fl 8:S seaRee itt 
Artiele 6 (esfflfflefteiflg wHh Seetisft ~ sf Gftltl'ter l!1- sf 
Divisisft a ef the Btlsiftess fIf*i Prsfessisfls Gstle, fIf*i the 
t>aticflt ffi V'ftSffi H reAeefs t>fsfessieHal services, &9 weD ft9 

eetweeft stteft l'lttieftts flf*il's),ehstfterltl'ists effll'ls)'ea Br 
stteft CBffj6f'atieBS te reaaer scrll'iees ffi. stteft I3aticftts. ~ 
wertl "t>CfSSftS" M asee tit ~ s1:1sai'/isisft iHelaaes 
t>MtftCF:d=..:iflS, esyt36f'tltiSftS, asseeiatisas attd etftep gretl~s 
ftftfl CPl tities. 

Comment. The last paragraph of Section 1014(a), with the 
exception of the definition of "persons," is continued in Section 
1010.5. "Person" is defined in Section 175 to include a 
partnership, corporation, association, and other organizations. 

Evidence Code ~ 1028 (repealed) 
SEC. 5. Section 1028 of th~ Evidence Code is repealed. 
100& Wess the l's)'ehstflefltl'ist i5 It l'efSSft aesertl3ea 

if!: stlaai'/isisft -fat er W ef Seetisfl WW; there i5 ft6 

I3fi'"ilege Haacr HHs Maelc itt a crimiaaf13FSeeeaiftg. 
Comment. Former Section 1028 is not continued. 


