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Memorandum 79-59 

Subject: Study D-320 Enforcement of Claims and Judgments Against 
Public Entities 

The Commission approved for distribution for comment a tentative 

recommendation relating to enforcement of claims and judgments against 

public entities. The comments we received are attached as exhibits to 

this memorandum. 

A number of the comments concern technical matters that require 

revisions in the tentative recommendation. Accordingly, we have revised 

the tentative recommendation to make the necessary technical correc

tions, and a revised draft of the recommendation is attached. We recom

mend that the recommendation be approved for printing in the attached 

form. If the Commission determines that any revisions should be made in 

the attached recommendation, we will make them before we send the recom

mendation to the printer. 

The following is a discussion of the various comments we received 

on the tentative recommendation. 

University of California 

The tentative recommendation did not deal with the payment of 

claims and judgments by the Regents of the University of California. It 

appears that the existing prOVisions do not apply to the University of 

California, and the staff indicated that it wanted to check out with the 

office of the General Counsel of the University whether the provisions 

should apply to the University. 

The office of the General Counsel advises that the existing provi

sions do not apply to the University and believes that they should not 

be made applicable. See Exhibit 1 attached. The staff believes that 

this is a sound conclusion. At the same time, we do not want to make 

the provisions that preclude a levy on state property applicable to the 

University absent some provisions requiring payment by the University. 

Accordingly, we have added a provision to the attached recommendation 

that specifically excludes the Regents of the University of California 

from the application of the provisions relating to payment of claims, 

settlements, and judgments. See Section 965.9 on page 18 of the en

closed draft. 
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Department of Transportation 

The Department of Transportation approved the tentative recommenda

tion as proposed. See Exhibit 2 attached. However, the Department of 

Finance pointed out that recently enacted legislation makes it no longer 

necessary to retain various provisions that exclude the Department of 

Transportation from the applicability of various provisions. See Ex

hibit 9 attached. This is because formerly the Department of Transpor

tation had continually appropriated funds but now the Department of 

Transportation no longer has continually appropriated funds but operates 

on an annual legislative appropriation the same as other state agencies. 

The staff believes that the point made by the Department of Finance 

is sound and that the various exclusions can and should be deleted. We 

have deleted these exclusions in the revised recommendation attached. 

Writ of Mandate to Enforce Payment by State 

The Department of Finance is concerned about Section 965.8 on pages 

17-18 of the attached draft (Section 965.9 of the tentative recommenda

tion). The department suggests that the writ of mandate should be used 

only to require the Director of Finance to certify whether or not an 

appropriation exists. The writ would not be available to review the 

director's decision. Hence, the writ would not be available to review a 

certification that no appropriation exists even though one in fact does 

exist. The purpose of this provision is to permit the persons seeking 

payment to obtain a court determination whether an appropriation in fact 

does exist for the payment. For example, if the Legislature makes an 

appropriation for payment of a claim or judgment but the Executive 

Branch refuses to pay the claim covered by the appropriation, the claim

ant should be able to compel payment by writ of mandate. In this con

nection, see the court opinion included in Exhibit 8 attached where the 

court construed a statutory provision to require payment and ordered 

designated state officials to make payment. The staff has discussed 

this with the nonlawyer representative of the Department of Finance who 

raised the question and we believe that the department will not oppose 

this provision of the proposed legislation. Accordingly, we recommend 

no change in the provision. 
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Refusal of State to Pay Judgment 

The existing statutory scheme is that the state can refuse to pay 

a judgment and, absent an appropriation by the Legislature, the courts 

will not compel payment. The courts will not mandate the Legislature 

make an appropriation. The proposed legislation does not disturb the 

existing scheme. Several commentators objected to the existing scheme. 

Exhibit 8 attached states that the recommendation "is flawed by its 

failure to deal with problems arising when the legislative and executive 

branches of government are reluctant to pay a judgment." The letter 

notes that the courts have awarded attorneys' fees in several class 

action suits but the attorneys have been unable to collect because the 

Legislature has failed to pass a line item appropriation to pay the 

fees. The matter is now in litigation and turns on a construction of 

Code of Civil Procedure Section 1028, which provides that "costs" 

awarded against a state agency shall be paid out of its support budget. 

The commentator suggests that the right to levy on state property should 

be continued for two reasons: 

(1) Although the cases state that levy on state property is not 

permitted, the courts may change this rule. 

(2) As a matter of policy, levy should be permitted if the state 

refuses to pay the judgment. 

The staff recommends that no change be made in the recommended legisla

tion. 

Exhibit 13 attached recognizes that the recommendation continues 

the existing difference regarding the obligation to pay between state 

and local agencies. The suggestion made is that the law should be 

consistent for both the state and local agencies. Local agencies are 

required to pay judgments, but--as pointed out above--the state is not. 

The writer suggests that a statutory scheme be adopted to apply both to 

the state and local public entities that would require the entity to 

make an appropriation with the right to execute on public property if 

there is a willful failure to make an appropriation. The writer does 

not like the existing provisions that apply to local public entities; 

these provisions require appropriations to pay judgments and a writ of 

mandate can be used to compel payment. Here again, the staff recommends 

no change in the existing provisions. These provisions reflect a choice 

made by the Legislature that would, be believe, not be possible to 

change. 
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Installment Payments by Local Public Entities 

The proposed legislation retains the substance of the existing 

provisions permitting installment payments by local public entities. 

Exhibit 11 attached suggests adding an additional sentence to 

amended Government Code Section 912.6(c). We have adopted this sugges

tion and have added the last sentence to Section 9l2.6(c) on page 11 of 

the revised recommendation. 

Exhibit 3 attached suggests that the discretion as to Whether 

installment payments are to be made should be given to the local public 

entity rather than to the court. The proposed law continues the exist

ing requirement that the court authorize installment payments in hard

ship cases in order to protect the judgment creditor from abuse of the 

privilege by the local public entity. Legislation to give the local 

public entity itself discretion to make installment payments in the case 

of tort judgments failed to pass at the 1979 session, and we do not 

believe that this suggestion proposes a desirable change even if it had 

a chance of legislative approval. Exhibit 5 attached expresses concern 

that a court will permit installment payments on the grounds of "unrea

sonable hardship" in a case Where the liability is insured in whole or 

in part or can be passed on to the United States under a grant, con

tract, or other arrangement. We do not believe that any change should 

be made in the statutory provision to deal with these situations, but we 

have added the last paragraph to the Comment to Section 970.6 (page 22 

of the revised recommendation) to indicate that it would not be approp

riate to permit installment payments in these situations. 

Effect of California Constitution Articles XIII A and XIII B 

Several writers raise the question of the effect on payment of a 

settled claim or judgment of the limitations on property taxes and 

appropriations imposed by recently approved Articles XIII A and XIII B. 

See Exhibits 11, 12, and 13. 

Article XIII A (Proposition 13) imposes limitations on the levy of 

property taxes. The article contains no exception to the limitation for 

cos ts "mandated by the courts." Accordingly, this article provides no 

authority to levy additional property taxes to pay approved claims and 

judgments. The approved claim or judgment must be paid from the funds 

available from property taxes and other sources. To make the payment, 

the local public entity has several choices: Other expenditures must be 
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reduced, the claim or judgment must be paid in 10 annual installments, 

or the voters must approve a bond issue to pay the judgment and pay the 

bonds off over a longer period. 

Article XIII B, which limits the appropriations that may be made by 

a local public entity, does present a problem that the Commission may 

wish to address. Section 9 of the new Article provides in part: 

"Appropria tions subj ect to limi ta tion" for each entity of govern
ment shall not include: 

(b) Appropriations required for purposes of complying with 
mandates of the courts or the federal government which, without 
discretion, require an expenditure for additional services or which 
unavoidably make the providing of existing services more costly. 

The commentators suggest that some provision be made by statute concern

ing the application of this provision to claims, settlements, and judg

ments. One alternative would, of course, be to provide nothing in the 

statute as to the application of this provision of the Constitution, 

leaving the matter to litigation to determine how the provision applies 

to claims, settlements, or judgments. 

It might be desirable, however, to give a statutory interpretation 

of the provision of the Constitution and thereby attempt to extend it 

beyond ~ judgment resulting from a nondiscretionary act. Section 971 of 

the proposed legislation defines "judgment resulting from a nondis

cretionary act". The suggestion with the most merit is made by the City 

of Los Angeles in Exhibit 12 attached: 

True, Section 9(b) of Article XIII B exempts "mandates of the 
courts" from the definition of "appropriations subject to limi
tation," but this would not include claims allowed and payable 
outside of litigation. If it would be possible to define settle
ments in lieu of litigation as being treated as a "mandate of the 
court" for the purposes of Article XIII B, it would encourage such 
settlements. A conscientious public attorney may feel compelled to 
avoid settlements prior to judgment in order to preserve or enlarge 
his client's options in selecting a method of settlement. 

It is apparent that the language of the constitutional provision could 

have been drawn more broadly to include settlements in lieu of litiga

tion. The question is whether the language can be construed this 

broadly. Absent a statutory statement that the language is to be given 

this broad construction, it is unlikely that a court would so construe 
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the language. Also as a policy matter, should all settlements be not 

included within this limitation on appropriations? Settlements have 

been included in the appropriations made in the past so they are in

cluded within the level of appropriations for the base year for the 

purposes of the constitutional provision. In the csse of a large set

tlement, the parties csn agree to a stipulated judgment so that the 

settlement probably will be one "mandated by the courts." The staff 

makes no recommendation concerning this matter, but we do believe it is 

a matter that merits serious consideration by the Commission. 

Matters Not Dealt With in Tentative Recommendation 

A number of matters were raised that were not dealt with in the 

tentative recommendation. These are discussed below. 

Mandamus against public agency to compel the agency to take proper 

and timely steps to avoid the loss of any rights of reimbursement £!. !!!!. 

indemnity. Exhibit 5 suggests that the claimant be given the right of 

mandamus in this situation. The self interest of the public agency 

would appear to be sufficient to assure that it will protect its rights; 

otherwise, the agency itself will have to pay the judgment. We have 

concern about a claimant involving the public agency in litigation as to 

whether the agency is protecting its own rights. More important, we do 

not believe it should be dealt with in this recommendation. 

Claims presentation requirement. Exhibit 6 urges the repeal of the 

requirement that a claim be presented to a public entity prior to suit. 

Assuming the repeal would be desirable, the Commission and others have 

sought in the past to mitigate the harsh claims filing requirement 

without success. Legislation to provide somewhat more relief from the 

claims filing requirement was enacted in 1979 but vetoed by the Gov

ernor. This is a controversial area and should not be dealt with in 

this recommendation. 

Joint powers entity. Exhibit 12 points out the difficult problem 

a claimant may have collecting from a joint powers entity that relies 

solely on restricted federal grant funds. We do not see what type of 

legislation could be enacted to provide for payment in this situation. 

This is a situation similar to one where the judgment creditor obtains 

a judgment against a private party that does not have funds to pay the 

judgment. The existing statute does assure payment if the funding 

source for a joint powers agency is other locsl public entities. 
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Allowance of interest on claims. It is suggested in Exhibit 12 

that a provision be added to the statute to provide a rule governing 

when interest commences to run on an approved claim. It would be 

possible to draft such a provision. If the Commission wishes to include 

one, the staff suggests something along the lines of the following: 

Unless the public entity and the claimant otherwise agree in 
writing: 

(a) Interest on a claim allowed in full or in part accrues at 
the rate provided for judgments until the claim is paid. 

(b) Interest on a claim allowed in full commences to accrue 30 
days after the claim is allowed. 

(c) Interest on a claim allowed in part commences to accrue 30 
days after the claimant accepts in writing the amount allowed in 
full settlement of the claim. 

Liability of joint tortfeasors. Exhibit 13 points out that the 

rule of comparative fault, when applied in connection with the existing 

rule that one joint tort feasor is liable for the entire judgment, has 

imposed a serious burden on state and local public entities. Reform of 

this rule is clearly beyond the scope of this recommendation. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Tl-{[....PJ:GENTS OF THE 
UNIVERSITY OF CALIFORNIA 

EXHIBIT 1 
Dorualcl L. Rcidbaar 
GENERAL COUNSEL 

James E. Holst 
CHIEF ASSOCIATE 

COUNSEL 

SENIOR ASSOCIATE 
COUNSEL 

Milton H. Gordon 
George 1. Marchand 

ASSIST ANT COUNSEL 

Phtlip E. Spiekerman 
A. Jan Behtsin 

OFFICE OF THE GENERAL COUNSEL 
590 University Hall 

ASSOCIATE COUNSEL 

Romulus B. Portwood. 
Karl E. Droese. Jr. 
David A. Dorioson 
GknnR Woods 

Allen B. Wagner 
Christine Helwkk 
James Richard, Jr. 
Kate K. Alderman 

2200 University Avenue . Susan'Amateau 

Berkeley, California 94720 
John F.lundberg 
Gary Morrison 

Lawrence B. Garda 
Patrick K. Moore 
Fred T akemif'll 

(415) 642-2822 

James N. Odie 

October 5, 1979 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
stanford Law School 
Stanfard, CA 94305 

Re: Recommendation Relating To Enforcement 
of Claims and Judgments Against Public 
Entities 

Dear Mr. DeMoully: 

This is in reply to your letter of September 21, 
1979 which solicited our suggestions as to the content of an 
appropriate provision governing when a judgment against The 
Regents of the University of California must be paid. 

We appreciate the opportunity to comment on this 
aspect of the tentative recommendation. 

We believe the recommendation is appropriate in 
its present form in not containing any suggested provision 
with respect to judgments entered against The Regents. 
There is substantial question as to the authority of the 
Legislature to determine the obligation of The Regents upon 
entry of a judgment against the University or the method or 
manner of discharging that obligation. Furthermore, we see 
no need for any statutory provision in this regard. The 
Regents have never failed to pay a judgment and the 
determination with respect to the fund sources to be 
utilized should remain a matter completely within the 
discretion of The Regents. 



• ~lr. John H. DeHoully 
october 5, 1979 
Page 2 

In 1963, in its proposal to the Legislature, the 
Commission confirmed that the statutes with respect to 
claims, actions and judgments against public entities and 
public employees were not applicable to the University of 
California. (See Gov. Code sec. 905.6 and sec. 943.) 
Although Chapter 1 of Division 3.6 of Part 5 of Title 1 of 
the Government Code (sections 965-965.4) was not made 
expressly inapplicable to The Regents, there is no question 
as to the inapplicability of these sections to the 
University. Not only do sections 905.6 and 943 compel this 
conclusion, but also the State Board of Control exercises 
authority only for agencies within the executive department. 
This, coupled \vith the long standing administrative practice 
of the Governor pursuant to Government Code section 965.4 of 
not including in his report to the Legislature judgments 
against The Regents, indicates that these provisions were 
not intended to, and do not, apply to The Regents. 

Accordingly, I do not believe that any good 
purpose would be served by proposing any statutory provision 
regarding judgments against The Regents. 

As a general comment, the recommendation appears 
to us to be carefully and appropriately drafted. 

, 
c. 

. ",;: 

t'· ....... 
~. ~ 

..:"-~ ,'.- ~'""" 

Sincerely, 

.~~~,/~£/ 
. Donald L. Reidhaar 

.' •• J. • .. '~- " -;, t 
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STATE Of CALIFORNIA-BUSINESS AND TRANSPORTATION AGENCY 

DEPARTMENT Of TRANSPORTATION 
LEGAL DIVISION 
1120 N STREET, SACRAMENTO 95al~ 
P.O. BOX 1 .. 8, SACRAMENTO 95807 

(916) 445-3328 

October 9, 1979 

Mr. John H. DeMoully 
Executive Secretary 

EXHIBIT 2 

California Law Revision Commission 
Stanford Law School 
Stanford, CA 94305 

Dear Mr. DeMoully: 

EDMUND G. BROWN JR'I Governor 

In re: Tentative Recommendation Relating to Enforcement of 
Claims and Judgments Against Public Entities 

Thank you for the opportunity to review and comment on the 
above entitled California Law Revision Commission recommendation. 

The recommended legislation does not appear to have any adverse 
impact upon the operations of the Department of Transportation 
and we accordingly have no objection to the proposal. In fact, 
the clarification which will result should serve a necessary 
purpose in terms of enforcing claims and judgments against 
public entities. 

yours, 

BACA 
~~I..----
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~'!'RTtN J. BURXE 
RO"',a,l.. til. SORENSEN 
DWIGHT A. NEWELL 
JAMES T. BRADSHAW, JR. 
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RICHARD R. TERZIAN 
..... ARTIN L..8URKE 
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BRlAN A, PI EFHI( 
WIL.LIAM PAUL KANNOW 
BEATRICE JOY BRAUN 

BARR'" O. WILL.IAMS 
MARC LINDSEY WEe ER 

EXHIBIT 3 

LAW OF"FICES 

BURKE, WILLIAMS & SORENSEN 
SUITE 3300 

UNITED CAL.IFORNIA BANK BUILDING 

707 WILSHIRE BOULEVARD 

LOS ANGE:1..ES, CALIFORNIA 90017 

October 10, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Re: Tentative Recommendation relating to 
Enforcement of Claims and Judgment 
Against Public Entities 

Dear Chairperson Williams and 
Members of the Commission: 

Study D-320 

TELEPHONE 

{213~ 4S!5-0101 

H .... RRy C. WILL.IAMS 

(1912-1967) 

GEORGE: W. WAKEFIELD 
OF COUNSEL 

I am in receipt of a Tentative Recommendation dated 
September 17, 1979 relating to Enforcement of Claims and 
Judgments against Public Entities. I have reviewed that report 
and submit the following comments: 

1. I agree that it is desirable to expressly provide 
that execution is not available as a means of enforcing judgments 
against public entities. It would be difficult to estimate how 
much needless expense public agencies have been put to in order 
to quash writs of execution levied on their payroll account or 
other public property; 

2. r have no objection to a provision that calls for 
equal annual installment payments instead of equal annual 
principal payments, however, I see no true merit in either 
provision. It would appear to me preferable to provide statutory 
authority for either such type of payment; 

·3. I strongly disagree with the Commission's election 
to leave di.scretion as to whether installment payments are to 
bema.de or whether matters are to be paid in full to the court 
who has before it only two parties; one whom it has already 
decided is entitled to some money, and the other does not want 
to pay it, except by installments. A much more important 
consideration is the total budgetary picture interrelated with 
as many other judgments as may exist and police salaries and 
pension benefits and the myriad of other obligations that public 
agencies face. Probably, in all cases, but certainly in every 
cas€ where the governing body is elected directly by the people, 



California Law Revision Commission 
October 10, 1979 
Page -Two-

it is inappropriate to delegate to the judiciary the determina
tion of any more than what must be paid. Once the judiciary 
has decided that, I strongly urge that the local governing body 
be permitted to determine how the judgment should be paid 
within the statutory scope. 

Very truly yours, 

~~(1~) 
MARK C. ALLEN, JR. 

MCA/emc 
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EXHIBIT 4 
STAn OF CALIFORNIA-RESOURCES AGENCY EDMUND G. BROWN JR.~ Governor 

DEPARTMENT OF FORESTRY 
UI6 NINTH STREET - Room 1512 
SACRAMENTO, CALIFORNIA 95814 

(916) 445-9378 

October 11, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford CA 94305 

Commissioners: 

Tentative recommendation relating to enforcement of 
claims and judgments against public entities dated 
September 17, 1979 has been reviewed by this Department. 
We find no objections to the proposal as it affects the 
Department of Forestry, a state agency, or as it affects 
city, county or fire districts with whom we contract. 

sc 
attachment 

Yours truly, 

~~--
DAVID E. PESONEN 
Director 

CONSERVATION IS WISE USE - KEEP CALIFORNIA GIUN AND GOLDIN 

L-4 
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EXHIBIT 5 

SCHWARTZ &- DREIFUS 
.... RNOLC M. SCHWARTZ 

JORDAN .... DREIFUS 

ATTORNEYS AT LAW TEL: 12131 9.37-5.311 

5670 WILSHIRE eOUL£V .... I'ID 

LOS ANGELES, CALIFORNIA 90036 

October 13, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

C",BL.E AODAESS: SCHWARO 

Re: Recommendation Relating To Enforcement Of 
Claims and Judgments Against Public 
Entities, September 17, 1979, D-320 

Gentlemen: 

I call your attention to the fact that your recom
mendation appears not to take into account the effect of two 
very significant outside sources of funds to pay claims and 
judgments. 

In many instances, tort liability is insured, in 
whole or in part. 

Also, with respect to contract liability, there has 
been a great increase in financial participation by means of 
grants, subsidies or other means, direct or indirect, by 
federal agencies in activities of local and state governments. 
You will find that it has suddenly become true that no 
substantial contracts are undertaken without such participa
tion by the federal government. Thus, a federal agency will 
be a source of reimbursement and/or indemnity in whole or in 
part, of any claim or judgment arising out of such a contract 
liability. The larger the contract, the more likely substan
tial federal participation. In fact, the obligations in 
which federal participation would be unlikely or unimportant 
would be small contracts and small projects which would be 
very unlikely to generate any claim or judgment of such size 
as to be a "hardship". 

Under the provisions in your recommendation, proposed 
Government Code §970.6, for example, is it an "unreasonable 
hardship" if a liability is insured in whole or in part, or 
in whole or in part can be passed on to the United States 
under a grant, contract, -'or other arrangement? 

If the parties have contracted with a local or state 
agency on the assumption of availability of federal financ
ing, not only to pay an agreed obligation but also to pay 



California Law Revision Commission 
Page Two 
October 13, 1979 

contingent additional liabilities, does the proposed 
statute give the government entity and the United states 
an unintended benefit by permitting them to delay payment 
in installments? 

What if by some act of "malpractice" on the part of 
the local or state agency there is a violation of a 
requirement of cooperation with, or authorization or 
prior approval of, the United States in order to obtain 
reimbursement or indemnification for some liability? (Cf. 
Louisiana Department of Highways vs. United States, Ct. Cl. 
July 18, 1979, Fe~2d ) Should the right to 
mandamus against the agency include power to compel the 
local or state agency to take proper and timely steps to 
avoid the loss of any rights of reimbursement/indemnity? 

D IFUS 

JAD: Imt 

y 
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LAW OFFICES OF 

LEGAL AID FOUNDATION OF LONG BEACH 
LONG BEACH OFFICE 

4790 E. PACIFIC COAST HIGHWAY • LONG BEACH, CALIFORNIA 90804 • 434-7421 

October 15, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Re: Tentative recommendation relating to 
enforcement of claims and judgments 
against public entities. 

Dear Members of the Commission: 

.Study D-320 

Thank you for the opportunity to comment on your 
tentative recommendation relating to enforcement of claims 
and judgments against public entities. 

The problems you discuss and address in the tenta
tive recommendation are ones that attorneys in this office, 
representating poor people, encounter from time to time. 
Your efforts to simplify and clarify the law in this area 

. are both welcome and helpful.' 

However, I would like to suggest that you address the 
problem of the requirement of a claim against a government 
entity prior to suit. The claim requirement unnecessarily 
shortens applicable statutes of limitations without filling 
any real government function. To the extent a separate claim 
is required, it should be permissible to file such a claim 
wi thin the entire period of the othenrlise applicable statute 
of limitation. The claim requirement, as it now stands, 
provides a trap for the unwary. All too frequently, that 
burden falls upon poor people, although they are not its 
exclusive victims. I hope that in preparing your final re
commendation concerning claims against the government that 
you can address this problem as well as the others to which 
you have already spoken. 



California Law Revision Commission 
October 15, 1979 
Page 2 

These op1n10ns are mine personally, and do not 
necessarily reflect the views of the Legal Aid Foundation 
of Long Beach. 

MEK:dk 

~"':Y2~ 
Marvin E. Krakow 
Director of Litigation 

, > 

>." . 



79-59 
EXHIBIT 7 

DEPARTMENT OF THE MARSHAL 
MUNICIPAL COURT OF CALIFORNIA 

County of San Diego 
MICHAEL SGOBBA, MARSHAL 

October 15, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, CA. 94305 

Gentlemen: 

We have reviewed the tentative recommendations relating to: 

1. The Probate Homestead Dated 09-14-79 
2. Enforcement of Claims and Judgements 

Against Public Entities Dated 09-17-79 
3. Agreements for Entry of Paternity and 

Support Judgements Dated 09-17-79 
4. Enforcement of Obligations after Death Dated 10-02-79 

Study D-320 

The proposals appear to be appropriate reforms in their respective 
areas and we have no comment on them other than to indicate our 

.. approval. 

.-SAN DIEGO DISTRICT 
P. D. Box. U as 

120 W. Broadway 
San Diego, Ca, 12138 

U6-2711 

CHULA VISTA DISTRICT 
.nO Da.videon Street 

Chula Vista. Ca. 92010 
676-4781 

Yours truly, 

MICHAEL SGOBBA, Marshal 

by 1l411~ 
R.A. A9~~:;'"'"t 

EL CAJON DISTRICT 
110 E. Lexington 

El Cajon, Ca. 92020 
679·H66 

ESCONDIDO DISTRICT 
600 E. Valley Parkway 
Escondido. Ca. 920215 

741-Ull 

VISTA DISTRICT 
S2 I) S. Melrose 

Vista, Ca.. 92083 
768-6511 



Hemorandum 79-59 

JOHN E. McDF.RMOTI 
EXEC(JTlYE lJllfECroR 

PATRICIAM. TE.'IOSO 
kOBERT T. OLMOS 

SE.N1OR. COVNSI::1. 

EXHIBIT 8 

WESTERN CENTER ON LAW AND POVERTY, INC. 

3:535 WEST 6th STREET 
LOS ANGELES,CALIFORNIA 90020 

TELEPHONE (213) 487·7211 

October 22, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Re: Tentative Recommendation Relating to Enforcement of 
Claims and Judgments Against Public Entities 

Dear COmMissioners: 

Study ])-320 

PHIUP H. HENDERSON 
ADM1NI$TRAroR 

As attorneys frequently involved in litigation against 
California state agencies, we are concerned with certain aspects 
of the above-entitled recommendation. Although the recommendation 
is well intended and carefully drafted, it is flawed by its 
failure to deal with problems arising when the legislative and 
executive branches of government are reluctant to pay a judgment. 
In fact, it actually makes it more difficult for a judgment creditor 
to collect 'on a judgment against a state agency by prohibiting 
execution on publicly-owned property. 

The problem we raise is not hypothetical. In two cases, the 
Western Center was awarded attorneys' fees [Serrano v. Priest, 
20 Cal. 3d 25 (1977); Kopcso v. Riles, L.A. Super. Ct. No. 
CA 000 384), but has not collected because the Legislature has 
failed to pass a line item appropriation to pay the fees and the 
defendant agencies have refused to payout of existing administra
tive expense appropriations. Attorneys representing the plain·· 
tiff in Mandel v. Hodges, 54 Cal. App. 3d 596 (1956) also have 
been unable to collect the fees awarded in that case. 

The right to collect the fees awarded in these cases is 
presently being litigated. In the Mandel case, the Alameda 
County Superior Court has ordered the defendant state agency to 
pay the fees previously awarded to plaintiffs' counsel, out of 
the agency's operating expenses and equipment budget. Mandel v. 
Hyers, No. 427 816 (a copy of which is attached), appeal pending 
'in First District Court of Appeal. Among the issues raised in 
~landel and the Western Center cases are whether a court may order 
fees to be paid pursuant to Code of Civil Procedure Section 1028, 
which provides .that costs awarded against a state agency shall be 
paid out of its support budget; whether the constitutional prohi
bition of payment of money from the Treasury without an appro
priation prevents payment of fees from an agency's operating 
expenses and equipment budget; whether the legislative and 
executive branches may constitutionally resist complying with a 

LEGISLATIVE INFORMATION CENTER: Poter Schill., DlreclO, 
1900 K. Stre.t, Suite 200 . 5><''''''"10, CA 95814' (916) 442'()7S3 
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judgment arising from the State Constitution; and whether a 
judgment creditor may execute against state-owned property. 

While the tentative recommendation would have only a minor 
effect on all but the last question, it would prohibit execution 
on all public property on the rationales that this is consistent 
with case law, execution is not an effective method of enforcing 
a judgment, and judgment creditors have alternative remedies. 
None of these rationales supports such a prohibition. 

First, although early appellate opinions do prohibit execution 
on state property, those opinions were not based on any statute. 
As the comment to proposed Government Code Section 965.6 acknowl
edges, the only present statutory ban on execution relates to 
tort judgments. Tentative Recommendation at 16. And, as also 
pointed out in the recommendation, execution on the property of 
a .. state agency was allowed in Maurice L. Bein, Inc. v. Housing 

. Authority, 157 Cal. App. 2d 670 (1958). We are arguing in 
court that the early case law prohibition of execution on state 
property was based on notions of common law sovereign immunity 
no longer applicable. See Muskopf v. Corning Hospital District, 
55 Cal. 2d 211 (1961), eliminating common law sovereign immunity 
against tort claims. Thus, it is far from clear that execution 
on state property is already outlawed. 

Second, while it may well be cumbersome to execute on state 
property, doing so is preferable to not collecting on a judgment 
at all. Depending on the outcome of the appeal in Mandel, 
execution may be the only method for collecting against the state 
which the courts recognize. It requires neither an order for 
the Legislature to do something nor an appropriation. As such, 

. with all its faults, it may turn out to be the most feasible way 
to reconcile the interests of judgment creditors and the judiciary 
in seeing valid judgments enforced with the reluctance of state 
legislators and executive officials to comply with judgments with 
which they do not agree. As such, it should not be prohibited 
unless there is an adequate alternative collection mechanism. 

JEM-RAR/jacj 
Enclosure 

Very truly yours, 

~j~\,"\' y _ h\('t~:rf\'Z\\ 
John E. McDermott, Executive Director 

~~~ 
Richard A. Rothschild, Staff Attorney 
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RICI/ARD H. I<APLl\.N, ESQ 
155 Montgomery Street, Suite 1600 
San Francisco, CA 94104 

EPHRAIM MARGOLIN, ESQ. 
445 sutter Street 
San Francisco, CA 94108 

AT'I'ORNEYS FOR PLl\.IN'l'IFF 

ENDORSED 
F I LED 

JAN 10 1979 

RENE C. DAVIDSON, County ClerK 
Harry Carsch, Deputy 

EXHIBIT B 

IN THE SUPERIOR COURT OF 'filE ST1\TE OF CALIFORNIl\. 

IN AND FOR THE CITY AND COUNTY OF AL}\'IEDA 

I, 

. ! 

I 

I 
I 
I , 

I 
! 

I 
J SHELLEY ~'ANDErJ, 

Plaintiff , 

vs. 

BEVt~HLEF. HYERS, Director, Departmcn t of 

816

1 
) AHENDED ORnEn 

1 

NO. 427 

) 

) 

Health Services of the state of Cal,ifornia; 
DEPART~mNT OF lJE1IL'l'IJ SEHVICES OF TIlE STATE 

) GHANTING ~iOTIo,"1 
TO THEAT .1 

)AT'I'ORNEYS' FEEl 

AS COUH'I' COS'I'~ 

OF' CALIFORNIA; CALIFOHNIA STATE PERSONNEL 
BOAHD and NITA AS HCR/IFT , IRENE ~'OVAR, ROBERT 
~I. WALD, FRANK 11. WOODS and lVILLllltl R. 
GIANELLI, not individually, but as the members 
of the said BOARD; KENNETH CORY. Con troller AND DI RECTINCj 
of the State of Cal ifornia; Em-lUND G. BROI'iN, JH.,) PAY1,tc.;N'l' OF! 
Governor of the State of California; STATE OF I 
CALIFOHNIA, ) ,_...:J::.:U::::D:.::G::::~..:cl"::::"I~'lT:..-_. 

! 

I 
) 

Defendants. ---.-=-=-------

'I'his matter having come on for hearing on Novembr.r 17,1978, iJ 

Department 22 of tllis Court, Honorable Robert L. Bostick, Jud~c, 

Pr<!siding. Plaintiff <lppearing by RICI1AHD M. Kl\P[,l\.N <1IHl De f,;:,nclant! 

appeilring by gVgl.,LE J. YOUNGgR, Attorney General through EDNI\HD , 
P. I!ITJL, Deputy Attorney General, a'nd the court hilving conshk)(~cl tl, 
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I pClpers on file in support of, qnd oppo:,ed to, the said motion, 

I ,2 and the mat ler having been argued and s IJbmi t tcd for decision, and 

3 good calIse appearing, now therefore, 

4 IT IS ORDERED, ADJUDGED liND DECREED as follows: 

5 1. That the award of attorneys' fees to RICHlIHD 11. KAPLAN 

6 and EPJlRlIHl I1l1I<GOl.IN of $25,000.00 in the Judgmcn t of April 6, 

7 1973, in this cause, shall be, and it hereby is, deemed to be 

8 costs within the meaning of Code of Civil Procedure Section 1028; 

9 and, 

10 2. Defendants BEVERLEE MYERS, Director of the Department of 

Oil Health Services, and DEPARTHENT OF llElILTIl SERVICES 01" THE ST,\TE 

12 OF CALIFORNIA, and KENNETH J. CORY, State Controller, and STATE 

13 OF CALIFORNIA, are ordered to pay to RIC!!lIRD 11. IO\PLl\t~ and 

14 EPHRAHI NAHGOLIlJ the said sum of $25,000.00, plus interest from 

15 Apdol 6, 1973, from the funds of the Department of Health Services 

16 pursuant to I tern 244 (b) of the 1978- 79 Budget of the State of 

17 California. 

18 IT IS FUR~HER ORDERED that this Court shall retain jurisdiction 

19 over this cause for all purposes, including enforcemellt of this 

20 order. 

21 
Original order done in Open court Uecen,ber 6, 1978, and 

22 presented for signature and signed January 8, 1979, and amended 

23 order signed January &' 1979, !IUnC pro ll!.!!£ as of December 6, 

24 1978. 

2S 

26 
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RonERT L. BOSTICK 
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Approved as to f6rm: 

George Duckmcjian 
Attorney General 
John J. KIBC , ~r. 
Deputy Attorllcy General 
Edward P. Hill 
Deputy Attorney General 

By 
Edward P. Hill 
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Memorandum 79-59 Study D-320 
EXHIBIT 9 

STATE OF CALIfORN lAo 
EDMUND G. BROWN JR., Gcyernor 

DEPARTMENT OF FINANCE 
S4CRAMENTO 

November I, 1979 

Honorable Alister McAlister 
Member of the Assembly 
State Capitol, Room 3112' 

Ca-tMENTS ON CPJ..IFORNIA LAW REVISION COMMISSION'S RECOMMENDATIONS 

This letter is in response to your invitation to comnent on the California Law 
Rev is ion Comnission's "Tentati ve Recomnendations Rel at ing to Enforcement of 
Claims and Judgments Against Public Entities. II I understand that it is your 
intention to'use these recomnendations to propose changes to the existing laws 
relating to the payment of claims. 

The proposed code revisions dealing with claims against the State appear, for 
the most part, to be technical clarifications of the code rather than 
stDstantive changes in law. However, we suggest that two of the proposed code 
changes be further clarified: those sections dealing with the availability of 
funds to p~ claims arising from the activities of the Department of 
Transportation, and the proposed Section 965.9 dealing with the application of 
writs of mandate to the Director of Finaoce. 

Language pertaining to the availability of funds to pay claims arising from 
the acti vit ies of the Department of Transportation should specifiy, as a 
condition for payment, that a sufficient appropriation for the purposes of the 
p~ment exists rather than simply that the Budget includes a sufficient amount 
budgeted for the payment. While the difference between the terms budget and 
appropriation m~ seem minor, the differeoces are often significant. The 
Legislature now appropriates funds for the support of the Department of 
Transportation, including amounts for the p~nt of claims. The 
determination as to whether funds are available to pay particular claims 
involves a review of whether the Legislature appropriated money for that 
purpose. The language as proposed could be construed as requiring payment 
from any appropriation regardless of the purpose or limitations on the use of 
that appropriation. 

The addition of Section 965.9 to the Government Code, as proposed, would 
appear to require the Director of Finance to certify the availability of funds 
when, in the Director's judgment, funds were not available for that purpose. 
It would appear that the function of a writ of mandate would more 
apppropriately be to compel performaoce when no performaoce was forthcoming. 
Such performance under a writ of mandate should require a certification that 
sufficient appropriation exists or does not exist for the p~ment of a 
particular claim. The language of this proposed section should, therefore, be 
changed to specify that a writ of mandate is an appropriate remedy to compel 

. the Di rector of Fi nance to certify that a suffi cient appropriation either 
exists or does not exist as determined by the Director of Finaoce. 



, 

We did not feel it appropriate to comment on those proposals relating to local 
public entities. If you have not already done so, we would suggest that the 
Tort Law Section of the Department of Justice be given an opportunity to 
review this material. Thank you for allowing us to comnent. 

Please contact Charles C. Harper at 445-5332 if we may be of further 
assistaoce. 

w.RY Atfl GRAVES 
Director of Finaoce 



Memorandum 79-59 
EXHIBIT 10 

THOMAS G. BAG GOT 

ATTORNEY AT LAW 

23717 HAWTHORNE. BOULEVARD, SUITE 205 

TORRANCE, CALIFORNIA 90505 

TEL.E.PHONE 373-9397 

November 7, 1979 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Stanford Law School 
Stanford, CA 94305 

Study D-320 

Re: Tentative Recommendation: Enforcement of 
Claims and Judgments Against Public Entities 

Dear Mr. DeMoully: 

As you know, I am the chairman of the State Bar Committee 
Condemnation. I recently received a copy of the above 
recommendation of the Law Revision Committee. I note 
that comments on this recommendation should be sent to 
the Commission not later than November 10, 1979. The first 
meeting of our committee is set for November 17. The 
Committee can study this recommendation and submit comments, 
if you wish. This would be done by a subcommittee appointed 
at our November 17th meeting which would report to the full 
committee at our January 12th meeting. Shortly thereafter, 
we could have our comments to you. Please advise if you 
wish us to proceed with this matter or, because of the timing, 
wish us not to proceed w1th the matter. 

yours, 

THOMAS G. BAGGOT 

TGB:lc 



Memorandum 79-59 EXHIBIT 11 Study D-320 
PUBLIC LAW SECTION 
THE STATE BAR OF CALIFORNIA 

PAUL F. DAUER, Ch~ir 
SACRAMENTO 

EXE.CUTIVE COMMITTEE 
WBERT M. ARA..~. BEVERLY HILLS 
MARY LOUISE C.lltRRY, AlJ-IAMlLRA 
JAMES P. BOn., SANTA ROSA ROBERT L. HARRIS, Vic~Chllir 

SAN FRANCISCO JOHN B. CLAt"SEN, MARTINE.Z 

ANGELE KHACHADOUR., Sl!CTetary-Treamm' 
SAN FRANCISCO 

PAUL F. DAUER, SACRA.'IolDITO 
DA\1DJ. ERWIN, PALM DESE.RT 
JAMES P. GREENE, LOS ANGE.LES 

STAFF 
:MARY VAIL, Stt4f Caunsl!l 

DEBRA A. GREENFIELD, SAN DIEGO 
TIroMAS MICHAEL GR{FFlN, SACRAMEI'(l'() 
JlOBERT L..lIARRIS. SAN fRA:-':OSOO 
ANGEL[ Kfl .... CHAOOt.:'R,. SA!\" .']lANCISCO 
NEIL H. O'OONNELL, SAN FRANClseQ 
ltOBERY 1.. SILL'S, LOS AN'G£LE.S 

BONNIE VAIL. Section Administrator 

555 FRANKUN STREET 
SAN FRANCISCO 94 I 02 
TELEPHONE 561-8220 

AREA CODE 415 

ALLEN E.. SPRAGUE, FREMOST 

November 9, 1979 
To: Law Revision Commission 

Re: Enforcement of Claims & Judgments Against Public Entities 

The provision for prepayment of a judgment contained in 
redrafted Government Code §970.6(b) should be added to Government 
Code §9l2.6(c). 

The above sections should be further amended or other appro
priate provision made to exempt any settled claim or judgment 
payment from the limitations of California Constitution Article 
XIII A & 'B. 

JBC:bc 

cc: Paul Dauer, Chairman 
Public Law Section 

Yours very truly, 
_7"" ___ ~//'7 __ ~ ___ ;~:-7 
~j~7~_ 

Jonn B. Claus'en 
Chairman, Legislative Committee 
Public Law Section 



Memorandum 79-59 EXHIBIT 12 
OFFICE OF 

CITY ATTORNEY 
CITY HALL EAST 

LOS ANGELES. CALIFORNIA 90012 

BURT PINES 
CITY ATTORNEY 

November 9, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Gentlemen: 

Study 0-320 

You have asked for any comments we may have on your 
Tentative Recommendation relating to Enforcement of Claims and 
Judgments Against Public Entities. We submit the following: 

1. The definition of "local public agency" in Sec. 970 
does not appear to us to be clearly applicable to a joint powers 
entity. Nor does the procedure set forth appear to take care of the 

. situation in which the joint powers entity has no source of revenue 
of its own. It is one thing to obtain a judgement against or have a 
claim allowed by the Los Angeles Memorial Coliseum Commission (which 
has revenues of its own) and another where Greater Los Angeles 
Community Action Agency (GLACAA) is involved. The latter, which 
operated solely on restricted Federal grant funds, is now out of 
existence, has several wage judgments against it, and its only 
assets belong to the Federal government. Although some of the 
unexpended money remains in bank accounts in the name of the Los 
Angeles Treasurer who, because of State law, was the GLACAA Treasurer, 
it is still Federal money. 

If your Commission could develop procedures for the 
described situation, I believe it would be a more comprehensive 
treatment. 

2. Existing law contemplates that there be installment 
payments primarily from an annual extra property tax levy. Your 
proposed revisions to Sec. 971(b) appear to continue, at least in 
part, some of this scheme. It seems to me that Article XIII A of 
the Constitution effectively blocks this as to ad valorem taxes and 
may put serious obstacles to the use of other ("special") taxes 

U3 j§ .Ll 
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California Law Revision Commission 
Page 2 

and Revisions should be made which recognize that the use of 
property taxes is effectively blocked by the Constitution, and that 
the availability of other taxes may be questionable. 

3. Article XIII B is now with us, imposing limits on 
appropriations. True, Sec. 9(b) of Article XIII B exempts "mandates 
of the courts" from the definition of "appropriations subject to 
limitation," but this would not include claims allowed and payable 
outside of litigation. If it would be possible to define settlements 
in lieu of ligigation as being treated as a "mandate of the court" 
for purposes of Article XIII B, it would encourage such settlements. 
A conscientious public attorney may feel compelled to avoid settlements 
prior to judgment in order to preserve or enlarge his client's options 
in selecting a method of settlement. 

4. In providing for allowance of claims we have noticed that 
there is no express provision for the commencement of interest. If 
there were an express provision, recognizing that public agencies are 
not in the position of writing checks or issuing warrants on short 
notice, I believe certain controversies will be avoided. 

5. If the various "Comments" accompanying your tentative 
draft were revised to show express consideration of the problems of 
Articles XIII A and XIII B, the adopted and published law would no 
doubt be of greater value, in clarifying its scope. These two new laws 
have many unfathomed effects on local government and it would be 
useful, in order to avoid piecemeal solutions through litigation, to 
have a legislative solution expressly tailored for the purpose. 

.JAD:ac 
485-5457 

Very truly yours, 

BU T 
PINES, GC~tYl7orf;e/ 

(,1uYj 'V~7 
JAMES A. DOHERTY 

sistant City Attor~~ 
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Memorandum 79-59 Study D-320 
EXHIBIT 13 

ERNEST A. WILlSON 
JAMEI5 T. NORTON 
PH1UP D. ASSAF 
~£GGY t... McELLIGOTT 
THOMIIS •. ADAIroIIS 
SHERROO '5. DAVIS 
LAWRENCE C. JENSEN 
GERAL.D A. L. ... STER 

..... "'1[$ L.. COPELAND 
M ... yER .... D"'NIEL. 

.JOAN £. 15RIOO,. 
JAMES M. ""'''MELEI!: 
ROBERT K. BOOTH. JR, 

WILSON. MORTON. AssAF & McELLIGOTT 
ATTORNEYS AND COUNSELLORS AT LAW 

830 NORTH SAN MATEO DRIVE 

P. O. BOX 152 

SAN MATEO. CALIFORNIA 94401 

("1!5} 342·3523 

CH"'RLES N. IURK.IltIDE 
..... ·18If 

KUtlUUUDIIE • GORDON 
I.JOSEPH II. GORDON t 

11111-'.2. 
ICI"IKBRIDE ., WILSON 

192111-1."7 
IURKII'UOIE. WILBON. HAR'ZFEL.D" W,U .. LACE 

18"'-11161 

November 9, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, CA 94305 

WILSON • .ION ES. MORTON .. LYNCH 
1111.1-,.71 

NEWPORT BEACH OFFICE 

SUITE 1153iO 

.150 HEWPORT CEtoiTER DRIVE 

N£WPORT BEACH. CA 82660 

17' .... 1 7$,..,801 

Subject: Tentative Recommendation Relating to Enforcement of 
Claims and Judgments Against Public Entities 

Dear Commissioners: 

This firm has been engaged in the practice of municipal law for 
approximately 90 years; and in addition, members of the firm have 
served variously as general counsel for cities and special districts. 
The firm also engages in a personal injury and eminent domain prac
tice on behalf of both agencies and private citizens. As such, we 
have extensive experience with the subject matter of this tentative 
recommendation, and wish to offer the following comments. 

First of all, we heartily endorse the consolidation of the various 
claims, settlements and judgment payment provision into one conven
ient location. The proposed legislation appears to do this. 

Secondly, we also heartily endorse the elimination of provisions for 
execution against some public property under some circumstances. We 
agree with you that the remedy is used, if at all, solely for pur
poses of vindictiveness and harrassment, and has little practical 
effect. Moreover, the potential harm to the public's business, prop
erty, and possible reSUlting poor publicity, all support the elimina
tion of this remedy. 

Third, we also support the clarification of the installment payment 
provision for level payments throughout the ten-year period. I'm 
sure that was the original legislative intent, but clarification would 
be useful. 

While we recognize that your recommendation continues the existing 
difference regarding the obligation to pay between the state and local 
agencies, primarily relating to court enforceability of the judgment, 
we wish to urge that either the state be subject to the same enforce
ability provisions as local agencies, or vice versa. As we read the 
proposal, state officials can only be mandated to pay judgment claims 
or settlements where sufficient funds have been appropriated for that 
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purpose by the Legislature. On the otherhand, the provisions re
lating to local agencies seem to allow the writ of mandate to com
pel payment, whether or not an appropriation has been made. We do 
not think it is fair to protect the State Legislature if it, fo~ 
even improper reasons, fails, neglects or refuses to make an appro
priation to pay any particular claim, settlement or judgment, while 
exposing local agencies to the contempt and other powers of the 
court available with respect to claims, settlements and judgments 
against them. A most unfortunate situation could arise, for example, 
where mandate is brought against appointed local officials, such as 
city managers or finance officers, who find themselves unable to 
comply because of lack of appropriation or failure of the governing 
board to authorize an appropriate transfer of previously budgeted 
funds. We believe that the legislative bodies of local agencies 
and the State should be treated identically. Either courts should 
have the power to mandate that appropriations be made in the next 
budget year, or a similar remedy for all elected legislators, or 
they should not. 

Earlier this year, this office had the unpleasant experience wherein 
one of our private clients recovered a substantial eminent domain 
judgment against the united States government, which exceeded the 
amount deposited in court by a significant amount. The U.S. Congress 
Bid not appropriate any funds to pay this judgment for a period in 
excess of two years, with resulting grave hardship for our client. 
(Under federal eminent domain, the abandonment remedy such as is 
contained in C.C.P. 1268.020 does not exist.) Perhaps the Commission 
should consider allowing execution and/or mandate, where the Legis
lature has willfully failed to make an appropriation to pay a claim, 
settlement or judgment. As an alternative, at least the liability 
of local elected and appointed officials for contempt and other pow
ers under writ of mandate should be at least equal to those proposed 
for the State, under those circumstances. The legislation should 
also provide, if it is permissible to do so, a mandatory duty upon 
the State or the agency to make such an appropriation. Perhaps the 
judgment creditor would be entitled to additional damages, including 
consequential damages and attorney's fees, for failure to so make. 

with the adoption of Proposition 4 by the electorate this week, your 
recommendation perhaps should at least discuss the effects of the 
enactment of Article XIIIB upon this proposal. Maybe no additional 
legislation would be necessary, but it would appear that in the case 
of local agencies particularly, and the severe restrictions upon 
their ability to raise revenues, that compliance with a large judg
ment, even payable in installments, may be difficult unless the same 
is removed from the coverage of Article XIIIB. We have not researched 
this point in depth, but merely suggest that it be given considera
tion. An initial analysis might support the conclusion that 
section 9(b) of Article XIIIB is broad enough to cover claims, settle
ments and judgments. The Legislature may also have the power to 
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redefine the terms, such as "appropriations subject to limitation", 
as not including claims, settlements and judgments. 

While it is probably beyond the scope of the present recommenda
tion, we continue to believe that there are serious legal problems, 
as well as a basically unfair burden on state and local governmental 
entities, from the existing law that one joint tortfeasor is re
sponsible fOD the entire judgment, irrespective of the degree of 
fault. While an argument can be made that perhaps the injured 
parties should not be the one to suffer; nevertheless, we believe 
it is an unfair burden to place upon the general tax payer to pay 
for tortious conduct of third parties, merely when fortuitously 
they have been able to include a public agency as one of the tort
feasors, frequently through passive conduct, or condition of public 
facilities, rather than active negligence. Current figures show 
an alarming increase in the number and dollar amount of judgments 
and settlements arising out of this rule, when coupled with the 
comparative fault doctrine which is now the law in this state. 

lYe hope the foregoing comments will be useful to you. We would be 
pleased to provide additional information or discuss any of these 
comments at your request. 

Very truly yours, 

WILSON, MORTON, ASSAF & McELLIGOTT 

Robert K. Booth, Jr. 

RKBjr/sms 
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RECOMMENDATION 

rela ting .!£ 

ENFORCEMENT OF CLAIMS AND JUDGMENTS AGAINST PUBLIC ENTITIES 

INTRODUCTION 

Division 3.6 (commencing with Section 810) of Title 1 of the Gov

ernment Code governs the presentation and payment of claims for money or 

damages against the statel and local public entities,2 the payment of 

money judgments against the state,3 and the payment of judgments against 

local public entities founded on tort or inverse condemnation liabil

ity.4 Other statutory provisions require cities and counties,5 school 

districts,6 community college districts,7 and county water districts8 to 

pay all judgments, but there is no general requirement that other local 

public entities pay all judgments. 9 The duty of a public entity to pay 

1. See generally Gov't Code §§ 900-930.6, 935.6-944, 945.4-948, 950-
950.6, 965-965.4. 

2. See generally Gov't Code §§ 900-915.4, 930.2-935.4, 940-940.4, 942, 
945.4-947, 950-950.8. See also Gov't Code §§ 989.2-991.2 (insur
ance by local public entity against liability). 

3. See, e.g., Gov't Code §§ 912.8, 920-920.8, 925-926.8, 935.6, 955.5, 
965-965.4. See also Gov't Code § 11007.4 (insurance by state 
agency against liability). 

4. Gov't Code §§ 970-971.2. See also Gov't Code §§ 975-978.8 (funding 
judgments with bonds). 

5. Gov't Code §§ 50170-50175. 

6. Educ. Code § 35201. 

7. Educ. Code § 72501. 

8. Water Code §§ 31091-31096. 

9. But see Water Code Section 74505 which requires a water conserva
tion dis tric t to "provide for the payment, from the proper fund, of 
all the debts and just claims against the district." See also Code 
Civ. Proc. § 1268.020 (eminent domain judgment enforceable by 
"execution as in a civil case")". 

-1-



an allowed claim or a judgment as required by the applicable statutory 
10 provision is enforced by writ of mandate. 

The ordinary remedies of a judgment creditor under the Code of 

Civil Procedure are seldom resorted to and are not an effective means to 

collect a judgment against a public entity. Property of the state is 
11 exempt from execution except in those rare instances Where a statute 

expressly provides otherwise. 12 Whether property of a local public 

entity is subject to execution depends on the purpose for Which the 

property is held: Property held or used for a public use is exempt from 

execution, but property not held or used for a public use is subject to 

execution. 13 In addition, there are a number of statutory exemptions 

10. See, e.g., Gov't Code §§ 942, 955.5, 970.2. See also A. Van Al
styne, California Government Tort Liability § 9.14, at 423 (Cal. 
Cont. Ed. Bar 1964). Mandamus may be used to compel payment of a 
judgment When sufficient funds exist from which to make the pay
ment. Emeric v. Gilman, 10 Cal. 404 (1858) (county). When suffi
cient funds do not exist, mandamus may be used to compel a local 
public entity to levy taxes required to pay the judgment. Title 
Guar. & Trust Co. v. City of Long Beach, 4 Cal.2d 56, 47 P.2d 472 
(1935); Cook v. Board of Supervisors, 99 Cal. App. 169, 277 P. 1064 
(1929). However, with respect to the State of California, the 
passage of an appropriation law is a legislative act which a court 
may not command. Myers v. English, 9 Cal. 341 (1858); Veterans of 
Foreign Wars v. State, 36 Cal. App.3d 688, III Cal. Rptr. 750 
(1974); California State Employees' Ass'n v. State, 32 Cal. App.3d 
103, 108 Cal. Rptr. 60 (1973). 

11. Westinghouse E1ec. 
1025 (1915); Meyer 
286P. 743 (1930). 

& Mfg. Co. v. Chambers, 169 Cal. 131, 145 P. 
v. State Land Settlement Bd., 104 Cal. App. 577, 

See also Gov't Code § 955.5. 

12. E.g. , Code Civ. Froc. § 1268.020 (eminent domain judgment enforce
able by execution as in a civil case). See also Maurice L. Bein, 
Inc. v. Housing Auth., 157 Cal. App.2d 670, 690, 321 P.2d 753, 766 
(1958) (holding that the absence of a reference to the personal 
property of a housing authority in Section 34217 of the Health and 
Safety Code indicated a legislative intent to permit execution 
against the personal property of the Housing Authority of the City 
of Los Angeles, an "administrative arm" of the state). 

13. Marin Water & Power Co. v. Town of Sausalito, 49 Cal. App. 78, 83, 
193 P. 294, (1920) (opinion of Supreme Court denying hearing 
and stating the governing rules); C. J. Kubach Co. v. City of Long 
Beach, 8 Cal. App.2d 567, 48 P.2d 181 (1935). 
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from execution for particular kinds of property owned by a public en

tity14 as well as blanket exemptions for property of certain public 

entities. 15 

As a part of its overall review of the law relating to creditors' 

remedies, the Commission has reviewed the remedies a creditor has 

against a public entity debtor. The Commission has concluded that the 

procedures for payment of claims and judgments against public entities 

should be revised to impose more clearly a duty to pay an approved claim 

or final judgment and to provide by statute that a writ of mandate is an 

appropriate remedy to enforce this duty. In addition, it should be 

expressly provided by statute that execution and other remedies ordi

narily used to enforce a judgment are not available to enforce a money 

judgment against a public entity. 

RECOMMENDATIONS 

Payment of Claims and judgments Against Local Public Entities 

Payment of judgments. A local public entity is now required by 

statute to pay a tort or inverse condemnation judgment16 and may pay the 

judgment in not exceeding 10 annual installments where necessary to 

avoid unreasonable hardship.17 With respect to other judgments, the 

existing statutes do not always ensure that local public entities have 

14. Code Civ. Proc. § 690.22 (exemption for courthouses, jails, fire 
companies, public offices, public buildings, lots, grounds, and 
personal property, including automotive and truck equipment, fix
tures, furniture, books, papers, and the like). 

15. Code Civ. Proc. i§ 690.26 (property of the Reclamation Board and 
the Sacramento and San Joaquin Drainage District), 690.27 (real 
property of housing authority), 690.29 (property of redevelopment 
agency); Health & Safety Code §i 33124 (property of redevelopment 
agency), 34217 (real property of housing authority). 

16. Gov't Code §§ 970-971.2. 

17. A judgment may be paid in installments only if the local public 
entity has adopted an ordinance or resolution finding that an 
unreasonable hardship will result unless the judgment is paid in 
installments and the court in which the judgment is entered, after 
hearing, has found that payment of the judgment in installments as 
ordered by the court is necessary to avoid an unreasonable hard
ship. Gov't Code § 970.6. 
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the duty to pay judgments for which they are liable. lS As a result, the 

plaintiff in some cases may have no means to enforce a money judgment 

against a local public entity. 19 

The Commission recommends that the statutory provisions relating to 

payment of tort and inverse condemnation judgments by local public 

entities be expanded to cover all money judgments. 20 This will permit 

the judgment creditor to obtain a writ of mandate to compel the public 

entity to pay the judgment and will permit installment payments in 

appropriate cases. 21 

The existing statute authorizing installment payments requires that 

each installment include an equal amount of the principal of the judg

ment, together with the accrued interest. 22 This requirement tends to 

defeat the purpose of minimizing the disruptive effect of an unusually 

large judgment since the installment payments required during the first 

18. There is no general statute requiring local public entities to pay 
judgments. Cities, counties, school districts, community college 
districts, and county water districts are required by statute to 
pay all judgments and to raise funds sufficient to make the pay
ment. See statutes cited in notes 5-10 supra. 

19. The use of execution against property of a local public entity is 
an ineffective means of collecting a judgment since all property of 
a local public entity used or held for public use is exempt from 
execution. See note 13 supra. 

20. The expansion of the coverage of the existing statute will require 
revision of Government Code Section 971 (relating to applicability 
of limitations on amount of taxes, assessments or rates and charges, 
amount of appropriations and payments, and amount of liability or 
indebtedness) to continue the rule that such limits do not apply to 
tort and inverse condemnation judgments and to expand the rule to 
include other money judgments that result from a nondiscretionary 
act. 

21. The existing statutes applicable to cities and counties (Gov't Code 
§ 50173), school districts (Educ. Code § 35201), community college 
districts (Educ. Code § 72501), and county water districts (Water 
Code § 31094) permit the governing board to provide for installment 
payment of judgments without the need to obtain a court order 
authorizing installment payments. These existing provisions do not 
adequately protect the judgment creditor against possible abuse of 
the authority to pay the judgment in installments and will be 
superseded by the provision of the recommended comprehensive stat
ute which continues the more recently enacted provision that re
quires a court order authorizing payment in installments. 

22. Gov't Code § 970.6(c). 
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few years of the 10-year period will be substantially greater in amount 

than the payments required in the last few years. The statute should be 

amended to require that each installment payment (which will consist of 

a portion of the prinCipal and the accrued interest) be equal in amount. 

Under this new requirement, the amount of the principal paid in each 

installment will increase with each payment since the amount of accrued 

interest required to be included in each payment will decrease as the 

amount of the unpaid prinCipal of the judgment decreases. 

The recommended comprehensive statute will supersede existing 

provisions applicable to some types of local public entities and those 
23 provisions should be repealed. 

Payment of allowed claims. Existing law provides that a writ of 

mandate is an appropriate remedy to compel a local public entity to pay 

a claim when and to the extent that it has been allowed. 24 The manner 

in which the claim is to be paid is not specified in the statute. To 

supply this detail, the Commission recommends that a prOVision be added 

to the statute requiring that an approved claim be paid by the local 

public entity in the same manner as a judgment, but that installment 

payments be permitted only if the claimant has agreed to that method of 

payment. Use of an agreement permitting payment of an approved claim in 

installments will avoid unreasonable hardship to the local public 

entity and may in SOme cases faCilitate settlement of a claim without 

the need for the claimant to prosecute the claim to judgment. 

Payment of Claims and Judgments Against the State 

The existing statute requires payment of an approved claim or judg

ment against the state if the Director of Finance has certified that a 

sufficient appropriation exists for payment. 25 No such certificate is 

23. The enactment of the comprehensive statute would permit repeal of 
Sections 35201 and 72501 of the Education Code, Sections 50170-
50175 of the Government Code, and Sections 31091-31096 of the Water 
Code. 

24. See Gov't Code § 942. 

25. Gov't Code 5§ 965 (payment of claim allowed by State Board of 
Control), 965.2 (Controller's duty to draw warrant for payment of 
final judgment or settlement). See also Gov't Code §§ 935.6 
(delegation of authority to state agency to adjust and psy claims), 
948 (settlement, adjustment, or compromise of pending action), 
955.5 (payment of tort liability claim, settlement, or judgment). 
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required if the claim or judgment arises out of the activities of the 

"Department of Public Works" (now the Department of Transportation), and 

it is unclear when payment of an approved claim or judgment arising out 
26 of the activities of the department can be required. Payment of the 

approved claim or judgment may be compelled by writ of mandamus if there 
27 is a sufficient appropriation for its payment. Where sufficient funds 

have not been appropriated to pay the claim or judgment, the State Board 

of Control makes a report to the Legislature containing the board's 

findings and recommendations concerning the claim or judgment. 28 This 

permits the Legislature to make provision for the payment of the claim 

or judgment. 

The provisions outlined above provide a generally satisfactory 

procedure for enforcing payment of an approved claim or judgment against 

the state. However, the following technical revisions are recommended: 

(1) Section 942 of the Government Code--which permits resort to a 

writ of mandate to compel payment of a claim "when and to the extent it 

has been allowed"-should be revised to add the requirement that the 

claim also be one that "is required by this division to be paid." This 

addition will make clear that a writ of mandate cannot be used to compel 

payment where there is no sufficient appropriation for the payment. 

Instead, the claim or judgment will be reported to the Legislature so 

that provision can be made for its payment. 

(2) Since the need no longer exists for special treatment of a 

claim or judgment against the Department of Transportation,29 these 

26. See provisions cited in note 25 supra. 

27. See Gov't Code § 942. But see Gov't Code § 955.5. 

28. See Gov't Code §§ 912.8, 965, 965.4. 

29. The various statutory provisions that exclude the Department of 
Public Works (now the Department of Transportation) from their 
application should be amended to delete the exclusion. These 
exclusions were originally included because formerly the funds of 
the Department of Public Works were continuously appropriated for 
the purposes of the department, and the department did not require 
specific appropriation of its funds by the Legislature. See Sts. & 
Hy. Code § 183, as amended by 1957 Cal. Stats. ch. 1607, § 2. This 
situation no longer exists; later enacted statutes prohibit expend
iture of funds unless specifically appropriated by the Legislature. 
See Sts. & Hy. Code § 183. enacted by 1977 Cal. Stats. ch. 1106, 
§ 49. See also Gov't Code § 13340. 
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claims and judgments should be treated the same as those against other 
30 

state agencies. 

Use of Execution to Enforce Judgment Against Public Entity 

Execution and the other remedies provided a judgment creditor under 

the Code of Civil Procedure should be eliminated as a method of enforc-
, 

ing a money judgment against a public entity. The procedure recommended 

above for enforcing money judgments against public entities takes into 

account their special nature. Making clear that execution is not avail

able to enforce a judgment against a public entity will protect against 

the possibility of seizure and sale of public property to satisfy a 

judgment. Litigation to determine the status of public property will be 

avoided. Yet the judgment creditor will not be significantly harmed 

because levy of execution on public property has not been an effective 

method of enforcing a judgment against a public entity. 

The general provisions prescribing the period during which an 

ordinary judgment is enforceable3l are designed to implement the proce

dure for execution against property of the judgment debtor. Since 

execution against public property will not be permitted, the period of 

enforceability of a money judgment against a public entity should be 

separately specified in the statute: A judgment for the payment of 

money against the state or a local public entity should be enforceable 

for 10 years after the time the judgment becomes final. 32 This lO-year 

period allows adequate time for the judgment creditor to compel payment 

by a writ of mandate if the public entity fails to pay the judgment as 

required by statute. 

30. The recommended legislation includes a provision to make clear that 
the Regents of the University of California is not subject to the 
statutory provisions governing payment of claims, settlements, and 
judgments. This provision is consistent with Sections 905.6 and 
943 and the existing practice. See Ltr. Donald L. Reidhaar, Gen
eral Counsel, The Regents of the University of California, dated 
Oct. 5, 1979, on file in office of the California Law Revision 
Commission. 

31. Code Civ. Proc. §§ 681, 685. 

32. If the judgment is payable in installments, the period during which 
the judgment is enforceable should expire 10 years after the final 
payment becomes due. 
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PROPOSED LEGISLATION 

The Commission's recommendation would be effectuated by enactment 

of the following measure: 

An act to amend Section 1268.020 of the Code of Civil Procedure, to 

repeal Sections 35201 and 72501 of the Education Code, to amend Sections 

912.6, 935.6, 942, 948, 955.6, 965, 965.2, 970, 970.4, 970.6, 970.8, and 

971 of, to add Sections 965.5, 965.6, 965.7, 965.8, 965.9, 970.1, and 

970.5 to, and to repeal Section 955.5 and Article 7 (commencing with 

Section 50170) of Chapter 1 of Part 1 of Division 1 of Title 5 of, the 

Government Code, and to repeal Sections 31091, 31092, 31093, 31094, 

31095, and 31096 of the Water Code, relating to claims and judgments 

against public entities. 

The people of the State of California do enact as follows: 

406/194 

Code of Civil Procedure § 1268.020 (amended). Remedies if eminent 
domain judgment not paid 

SECTION 1. Section 1268.020 of the Code of Civil Procedure ia 

amended to read: 

1268.020. (a) If the plaintiff fails to pay the full amount re

quired by the judgment within the time specified in Section 1268.010, 

the defendant may fta_ elleeltti:eft 1-

(1) If the plaintiff is ~ public entity, enforce the judgment !!. 

provided .!!!. Division 3.6 (commencing with Section 810) of Title 1 of the 

Government Code. 

(2) If the plaintiff is ~ ~ public entity, enforce the judgment 

as in a civil case. 

(b) Upon·noticed motion of the defendant, the court shall enter 

judgment dismissing the eminent domain proceeding if all of the follow

ing are established: 

(1) The plaintiff failed to pay the full amount required by the 

judgment within the time specified in Section 1268.010. 

(2) The defendant has filed in court and served upon the plaintiff, 

by registered or certified mail, a written notice of the plaintiff's 

failure to pay the full amount required by the judgment within the time 

specified in Section 1268.010. 

-8-



Educ. Code § 35201 

(3) The plaintiff has failed for 20 days after service of the 

notice under paragraph (2) to pay the full amount required by the judg

ment in the manner provided in subdivision (b) of Section 1268.010. 

(c) The defendant may elect to exercise the remedy provided by 

subdivision (b) without attempting to use the remedy provided by sub

division (a). 

Comment. Section 1268.020 is amended to make clear that the emi
nent domain judgment is enforced against a public entity under the 
Government Code provisions relating to payment of judgments against 
public entities. See Gov't Code §§ 965-965.9 (judgment against the 
state), 970-971.2 (judgment against local public entity). The judgment 
is not enforceable against a public entity by execution or other reme
dies provided a judgment creditor under the Code of Civil Procedure. 
See Gov't Code ii 965.5(b) (state), 970.1(b) (local public entity). See 
also Gov't Code §§ 965.7, 965.8, 970.2 (writ of mandate to compel pay
ment of money judgment). The Regents of the University of California is 
not aubject to the applicable provisions of Division 3.6 (see Gov't Code 
I 965.9). Hence, the judgment is enforceable under paragraph (2) of 
subdivision (a) if the plaintiff is the Regents of the University of 
California. 

406/162 

Education Code § 35201 (repealed). Payment of judgment against school 
district 

SEC. 2. Section 35201 of the Education Code is repealed. 

33301, ~ gs¥e.aiRg ~ ~ ~ aeBsel ~~at.~et ~ ~ ~ 

jlU18lR8H HI; ~eIota, IhIlH!t:l.a&,- H' H.ag&& _ ~ ~ I18R8S1 kR&8 ~ 

4Ae 8IrsUt ai ~ Ustdst, ~H ~ ~ lioBtlloU,sa _ ~ _ ~ ~ 

Ha4a pl's'l'Usll ;l.Q .;Aa CSIl8Ut .. ti,sa. U ~ jllil8llSRt H aM ,aU iI .. das 

.... 4AiI ,... H ~ " wee I'eaevepelill 

~ Aa4 ~ ~ .;Aa ~_ ~ .;Aa IIS1lo511, .;Aa MlS_; H aM _ 

pea4 ~ M pa4.4 _ ai taHe8 HI; ~ saa .. i.as ~ .;Aa IIeaH ~ 

'asllille i.R ~ Mege4 HI; ;ee eaalii.ag .... ,..... a pn'JhhR ~ ,.,. -tile 

jllllsrCH, &R6 ~ ~ ~ i.mMelliately Itp&R ;ee ehteiRiRg ai aliffiaieRt 

MHtIIa £&. .ae.t plillpe as. 

~ Aaa ~ ;La .;Aa ~~a a£ .;Aa buEil, .;Aa apslla; g£ .;Aa ~paa; 

H 8& 8MH .ae.t ___ RlIodaRi!, ~ &Aee '" ;ee SHin __ i.e pei.& 

eft ei _ fep .ae _. saelOiRg _ ye&PT 4!Ae IteaM ~ ''''I'i:~s £&. 

.;Aa 'IIo}'QRt ~ .;Aa ~ ;l.Q aM 8Hssalil:l.att J.O _1 HstellaaRte ~ 
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Educ. Code § 72501 

i:fttoe~ ~r_ lOp M ~ ~ M eaelt l"'Y"'eft~ IHl<l ttltaH !:ftel .. oie 

~reviBieR ~ ~ ~e,.eRt; 1ft e~ 8 .. liget ~ R&t; eRsssliiRg .Q sene as,. 

t;;L¥a w.c; lo'Qa"' _ 118&,.;1,"8' ia.aI> 1"'3'Il'~ Hal..l. l>II ~ all ~ pII"dlla 

a~ tfte ,TiRetpsl ~ ~Re ~gme~ eHeept *ft~ *fte 8e8r8. 1ft ~ liiBsrs 

t;;i,Qa .. IN3' ~~ ~ .;aa ~lIpa¥"""a~ ~ aa;o: <;>aa __ ~~all.mlla~il _ 

~ ~ ft 8ft Htst8111llt!~ 

Comment. Former Section 35201 is superseded by the comprehensive 
statute relating to payment of money judgments against local public 
entities. See Gov't Code §5 970-971.2. 

406/163 

Education Code f 72501 (repealed). Payment of judgment against 
community college district 

SEC. 3. Section 72501 of the Education Code is repealed. 

~h 'Roe ~~ 1o&H4 H ~ ee ...... ll'H,. ee~ Biet!'iet ~ 

I'3Jo' ~ ~S-~ ~ lieats. Ma94*"~ _ 4aaages ~ *" t;1ia ~ w 

tfte He&~ ei a. Biet:riet. BHj eet te tftel:lo!titetiRft _ tfte _e ~ tfte 

;'1O!I4a ~ ill ~ CsUh-a.s C9R&t'""" ___ U aa;o: ~_ H ~ 

paU 4Ii~ ~ _ ~ 1ft w!H,e& '" _ FB8BV&:Fe81 

~ Aa4 u.. ill .;All "P~ ~ .;aa \>IIUQ, .;aa _~ ;I.a ~ _ 

gHBt te k peU eft ft te_ ~ *fte _ .. Nig ~ *ft8 kaH ~ 

Laa*1l4a ill U" Mdse~ £Q.,; .;aa -,.;l.AI; ~" ~ a ~~aWa W PB¥ ~ 

~ligmeRt r eM Hal-l ~ '" i_e8iste~ Itp&R tfte elH;itiRisg ft -UhleRt 

Ra"" t..,; t;ka; poI"PII811. 

~&+ ARd #,. 1ft t;1>3 ilp4RiaR ft ~ "'"'~ *fte -..at; ei ~ j .. dS .... IIM 

;i,,, _ St:8a; ~ ....a- !.a,;""k;i,p w;l.U a,;;!.ooa ~ .;aa ~HII SlIIII,.a~ ;I.a paU 

sfi ft teRas ~ *fte _ 8ft8!tiRg _ ye~ tAe k_El s~ pH¥1&e f.ep 

~ PS¥""IIRt ei ~ j.Io4sm~ ill ~ .... asa.\k§ ~ .... awal. ~lIoaM" w;i,.;k 

iRteo;QSt *fter88Q ., W *fte Elate ei easl> ~eHT &REl ~ iRsl.He 

p_;i,s;i,9a £Q.., ~ flS¥""9at Ni lla-QI> &....Iget f.ep ast .... QSQEliRS ~ lISa_ 

""a taR ,.81H'8 _ 8ft8!tiRg.. i&eli """l!IefIt e&sH k ei 8ft ~ p&:FUeR 

of ~e ~DCjpa1 of u..e ,j"dgmept, ..,.~ ~ ~e hoard, 111 u.. disCTR-

tie..,. IIlBY' ,n..-ili8 ~ *fte jK'8J>BjRII&M ei ~ _ SF __ lRstslllReRte SF 

a..,. peFt ei 8ft iRe taUIRIiRt , 

Comment. Former Section 72501 is superseded by the comprehensive 
statute relating to the payment of money judgments against local 
public entities. See Gov't Code 970-971.2. 
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Gov't Code § 912.6 

406/189 

Government Code § 912.6 (amended). Action on claims by local public 
entity; payment of approved claims 

SEC. 4. Section 912.6 of the Government Code is amended to read: 

912.6. (a) In the case of a claim against a local public entity, 

the board may act on a claim in one of the following ways: i 

(1) If the board finds the claim is not a proper charge against the 

public entity, it shall reject the claim. 

(2) If the board finds the claim is a proper charge against the 

public entity and is for an amount justly due, it shall allow the claim. 

(3) If the board finds the claim is a proper charge against the 

public entity but is for an amount greater than is justly due, it shall 

either reject the claim or allow it in the amount justly due and reject 

it as to the balance. 

(4) If legal liability of the public entity or the amount justly 

due is disputed, the board may reject the claim or may compromise the 

claim. 

(b) In the case of a claim against a local public entity, if the 

board allows the claim in whole or in part or compromises the claim, it 

may require the claimant, if fte the claimant accepts the amount allowed 

or offered to settle the claim, to accept it in settlement of the entire 

claim • 

.. (c) Subject to subdivision i!:.h the local public entity shall ~ 

the amount allowed ~ the claim £! in compromise of the claim ~ the 

~ manner .!!. if. the claimant had obtained .!!. final judgment against the 

local public entity for that amount, but the claim may be paid in ~ 

exceeding .!.Q. equal annual ins tallments .!!.! provided in Section 970.6 only 

if .!!!!. claimant agrees in writing to that method of payment and ~ such 

~~ court order authorizing installment payments is required. If an --
agreement for payment of the claim ~ installments is made, the local 

public entity, in its discretion, may prepay any ~ £!.!!!2!!. install

ments £! any part of ~ installment. 

Comment. Section 912.6 is amended to add subdivision (c) which 
provides a means of enforcing the payment of the amount allowed on a 
claim or in compromise of a claim. See Section 942 (writ of mandate to 
compel payment). See also Sections 970-971.2 (psyment of money judg
ments against local public entities). 
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Gov't Code § 935.6 

406/188 

Government Code § 935.6 (amended). Delegation of authority to state 
agency to adjust and pay claims 

SEC. 5. Section 935.6 of the Government Code is amended to read: 

935.6. ~ The State Board of Control. by rule, may authorize any 

state agency to adjust and pay claims where the settlement does not 

exceed one thousand dollars ($1,000) or such lesser amount as the board 

may determine and T eHeept f&p e~ a~ie!ftS fpem ~~ aeti,itiee 

M 4;fte llepa1!tmeftt ei .. ~ l/e~ks. the Director of Finance certifies 

that a sufficient appropriation for ~ the payment of such claims 

exists. 

(b) Payments shall be made only upon approval of the settlement by 

the board. 

(c) As used in this section. "state agency" means any office, 

officer, department. division, bureau. board, commission or agency of 

the state claims against which are paid by warrants drawn by the Con

troller. 

Comment. Section 935.6 is amended to eliminate the exclusion for 
claims arising from activities of the ''Department of Public Works," now 
the Department of Transportation. 

406/190 

Government Code § 942 (amended). Writ of mandate and other remedies 

SEC. 6. Section 942 of the Government Code is amended to read: 

942. Nothing in this division shall be construed to deprive a 

claimant of the right to resort to writ of mandate or other proceeding 

against the public entity or the board or any employee of the public 

entity to compel 4~ e~ ftim ~e ,ey 4;fte payment of ~ claim when and to the 

extent it has been allowed and is required !!l. this division 1£ be 

paid. 

Comment. Section 942 is amended to limit the application of the 
section to cases where a claim is required by this division to be paid. 
In the case of the state, a claim is required to be paid only where the 
Director of Finance certifies that there is a sufficient appropriation 
for the payment of the claim. See, e.g., Sections 935.6, 965, 965.6. 
See also Section 965.8 (writ of mandate to compel Director of Finance to 
certify that sufficient appropriation exists). A writ of mandate is not 
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Gov't Code § 948 

available where no such sufficient appropriation exists. See Veterans 
of Foreign Wars v. State, 36 Cal. App.3d 688, 697, III Cal. Rptr. 750, 
756 (1974) ("judgment against the state, even when authorized by l-aw, 
may be paid only out of appropriated funds"). Ins tead, the claim is 
reported to the Legislature. See Sections 912.8. 965, and 965.4. A 
writ of mandate is an appropriate remedy to compel a local public entity 
to pay an allowed claim. See Sections 912.6(c) and 970.2. 

405/877 

Government Code § 948 (amended). Settlement, adjustment or compro
mise of pending action by head of state agency· 

SEC. 7. Section 948 of the Government Code is amended to read: 

948. (a) The head of the state agency concerned, upon recommenda

tion of the Attorney General or other attorney authorized to represent 

the state, may settle, adjust or compromise any pending action where T 

eweept ~ eft eetisft erisi~ ~PBm ~~ eeti.ities ~ ~~ ~epertmeftt 

et P~lie Werks, the Director of Finance certifies that a sufficient 

appropriation for the payment of claims exists. 

(b) Where no funds or insufficient funds for such payment exist, 

the head of the state agency concerned, upon recommendation of the 

Attorney General or other attorney authorized to represent the state, 

may settle, adjust or compromise any pending action with the approval of 

the Department of Finance i and the State Board of Control shall 

report such settlement, adjustment ~ compromise ~ the Legislature in 

accordance with Section 912.8 • 

(c) As used in this section, "stste agency" means any office, of

ficer, department, division, bureau, board, commission or agency of the 

state claims against which are paid by warrants drawn by the Controller. 

Comment. Section 948 is amended to delete the former exclusion for 
the ''Department of Public Works" (now the Department of Transportation) 
and to add a provision in subdivision (b) for reporting the settlement, 
adjustment, or compromise to the Legislature so that provision for 
payment may be made. See also Sections 965-965.4. 

406/191 

Government Code § 955.5 (repealed). Compelling payment of tort lia
bility claim, settlement, or judgment 

SEC. 8. Section 955.5 of the Government Code is repealed. 

gjj .!L IIstwHastHaiRg"'" &tAM """,,",eMft ~ ~ ioftelllaioft8 

Beetise 94a ~ ~ ~ ftei~er ~ etate, ft&r eft1 ~ ~ effieers er 
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Gov't Code § 955.6 

em~yee!t';" eMt lte req4tres lty MIY eeert- t.. MIY p!'eeeestns H ~ M' 

"fha~ a _ UaloiUt¥ ~T IUluh_a; _ ~~~ WI: ~ .sa. 
HaM ill U&Iola .... le8s tfte :L.egislllt .. 1'8 Nfl. ~fta.&& -&M 'lI}'RoaM .. 

~ Yirests. ~ Fina .. "e ke& ~~ ~ II e4fiieieRt 11,,1'8,.1&11 ... 

~ IHt8it pa}'RoeRI .. M ,1'eville ~ tfte sihet ."ists. )ls.-,. .. 
,1'S,81'ty lIels .. giBg M-r ill *'te 8""tssy &it- _ ewiBg M 1M HeM " lIllY 

~ ageR8, H a_jest M S8FR:i::SHBRt, 8UBlltlti8R, M etta.A.eRt ... .., 

84heP ,P8eeeeiftg i&P eafereiag &ft1 eweR elakm. eettlemeRt e. jaes-eBt, 

Comment. 
Section 965.6. 
Section 965.5. 

The first sentence of Section 955.5 is superseded by 
The second sentence is superseded by subdivision (b) of 

968/670 

Government Code § 955.6 (amended). Actions against Department of 
Transportation for taking or damaging of property 

SEC. 9. Section 955.6 of the Government Code is amended to read: 

955.6. In actions for the taking or damaging of private property 

for public use within the meaning of Section 14 of Article I of the 

Constitution on claims arising out of work done by the Department of 

p~ W"~ Transportation : 

(a) Service of summons shall be made on the Attorney General or the 

Director of p~ W~ Transportation • 

(b) The defense shall be conducted by the attorney for the Depart

ment of p~ ~ Transportation • 

Comment. Section 955.6 is amended to substitute references to the 
Director of Transportation and Department of Transportation. This 
reflects the fact that the Department of Transportation has replaced the 
Department of Public Works. See Sts. & Hy. Code § 20. 

406/119 

Government Code § 965 (amended). Payment of claim; report to Legis~ 
lature where no sufficient appropriation 

SEC. 10. Section 965 of the Government Code is amended to read: 

965. Upon the allowance by the State Board of Control of all or 

part of a claim for which T e~ ~_ e ~a4m 8!'isift!! ~ ~fte 8eti~i 

~~ e+ ~fte 9ep&rtm8ftt e+ p~ W~ the Director of Finance certifies 

-14-



Gov't Code § 965.2 

that a sufficient appropriation for the payment of the claim exists, and 

the execution and presentation of such documents as the board may require 

which discharge the state of all liability under the claim, the board 

shall designate the fund from which the claim is to be paid and the 

state agency concerned shall pay the claim from such fund. Where no 

sufficient appropriation for such payment is available, the board shall 

report to the Legislature in accordance with Section 912.8. 

Comment. Section 965 is amended to make clear that the Department 
of Transportation (formerly the Department of Public Works) has the duty 
to pay a claim allowed by the Board of Control when the requirements of 
the section are satisfied. See Sections 965.7 and 965.8 (compelling 
performance by writ of mandate). 

406/192 

Government Code § 965.2 (amended). Drawing warrant for payment of 
final judgment or settlement 

SEC. 11. Section 965.2 of the Government Code is amended to read: 

965.2. The Controller shall draw ft~ ~ warrant for the payment of 

any final judgment or settlement against the state whenever T ewee,t 

vfte!!e -tfte :;ttllt;\lleftt _ !!eulel'lleftt _ ~ ~ t!fte aetio Hies ft ~ 

Be,syt\lleftt ~ Ptthlie W~ the Director of Finance certifies that a 

sufficient appropriation for Stteft ~ payment of such judgment £! settlement 

exists. Claims upon such judgments and settlements are exempt from 

Section 925.6. 

Comment. Section 965.2 is amended to eliminate the exclusion of 
the Department of Transportation (formerly the Department of Public 
Works) from the application of the section. A writ of mandate is an 
appropriate remedy to compel the Director of Finance to certify that a 
sufficient appropriation exists for the payment if such appropriation 
does in fact exist. See Sections 965.7 and 965.8. 

406/108 

Government Code § 965.5 (added). Period of enforceability of judgment; 
limitation on means of enforcement 

SEC. 12. Section 965.5 is added to the Government Code, to read: 

965.5. (a) A judgment for the payment of money against the state 

or a state agency is enforceable until 10 yeara after the time the judg

ment becomes final or, if the judgment is payable in installments, until 

10 yeara after the final installment becomes due. 
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(b) A judgment for the payment of money against the state or a 

state agency is Dot enforceable under Title 9 (commencing with Section 

681) of Part 2 of the Code of Civil Procedure but is enforceable under 

this chapter. 

Comment. Section 965.5 is a new provision that prescribes the time 
within which a money judgment against the state or a state agency is 
enforceable and the method of enforcement. 

The 10-year period provided in subdivision (a) is drawn from Code 
of Civil Procedure Section 681. Subdivision (a)--not Code of Civil 
Procedure Sections 681 and 685--prescribes the period of enforceability 
of a money judgment against the state or a state agency. Where the 
judgment is payable in installments, the 10-year period commences to run 
when the last installment becomes payable. 

Subdivision (b) is drawn from the second sentence of former Section 
955.5 but subdivision (b) applies to all money judgments, whereas the 
provision of former Section 955.5 was limited to a tort liability claim, 
settlement, or judgment. See also Section 965.6. Subdivision (b) is 
consistent with the general rule under case law. See Westinghouse E1ec. 
& Mfg. Co. v. Chambers, 169 Cal. 131, 145 P. 1025 (1915); Meyer v. State 
Land Settlement Bd., 104 Cal. App. 577, 286 P. 743 (1930). 

405/787 

Government Code I 965.6 (added). Compelling payment of tort lia
bility claim, settlement, or judgment 

SEC. 13. Section 965.6 is added to the Government Code, to read: 

965.6. Notwithstanding any other provision of law, neither the 

state, nor any of its officers or employees, can be required by any 

court in any proceeding to payor offset a tort liability claim, settle

ment, or judgment for which the state is liable unless one of the fol

lowing conditions exists: 

(a) The Legislature has authorized the payment or offset of the 

specific tort liability claim, settlement, or judgment. 

(b) The Director of Finance has certified that a sufficient appro

priation for the payment of the claim, settlement, or judgment or to 

provide for such offset exists. 

Comment. Section 965.6 continues the substance of the first sen
tence of former Section 955.5. 

-16-



Gov't Code § 965.7 

406/193 

Government Code § 965.7 (added). Compelling performance by writ of 
mandate 

SEC. 14. Section 965.7 is added to the Government Code, to read: 

965.7. (a) A writ of mandate is an appropriate remedy to compel 

the state, or an officer or employee of the state, to perform any act 

required by this chapter. 

(b) Nothing in this division affects the discretion of the Legis

lature in determining whether or not to: 

(1) Make an appropriation for the payment of a claim, compromise, 

settlement, or judgment or to provide an offset for a claim, compromise, 

settlement, or judgment. 

(2) Authorize such a payment or offset. 

Comment. Section 965.7 is a new prOVision that makes clear that 
the state, or an officer or employee, can be compelled to pay an ap
proved claim, settlement, compromise, or judgment when required by this 
chapter or to perform other duties under this chapter. Payment can be 
compelled only where·there is a sufficient appropriation for the payment 
of the claim, settlement, compromise, or judgment. See Section 765.8. 
The traditional forms of enforcement of a money judgment (execution and 
other remedies under the Code of Civil Procedure) are not available to 
enforce a judgment against the state or a state agency. See Section 
965.5(b). See also Sections 942 (writ of mandate to compel payment of 
allowed claim when payment is required to be made), 965.6 (necessity of 
authorization of payment of tort claims), 965.B (writ of mandate to 
compel Director of Finance to certify that sufficient appropriation 
exists for payment). But see Section 765.9 (Regents of the University 
of California). 

Subdivision (b) is included to make clear that a writ of mandate 
may not be used to compel the Legislature to make an appropriation or to 
authorize a payment or offset. This codifies existing law. See Myers 
v. English, 9 Cal. 341 (1858); Veterans of Foreign Wars v. State, 36 
Cal. App.3d 688, III Cal. Rptr. 750 (1974); California State Employees' 
ABs'n v. State. 32 Cal. App.3d 103, lOB Cal. Rptr. 60 (1973). 

406/173 

Government Code § 965.B (added). Writ of mandate to compel Director 
of Finance to certify that sufficient appropriation exists 

SEC. 15. Section 965.8 is added to the Government Code, to read: 

965.8. Where any provision of this division requires a certificate 

of the Director of Finance that a sufficient appropriation exists for 

the payment of a claim, settlement, compromise, or judgment or requires 
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a certificate of the Director of Finance that a sufficient appropriation 

exists to provide for an offset, a writ of mandate is an appropriate 

remedy to compel the Director of Finance to so certify if a sufficient 

appropriation in fact exists for that purpose. 

Comment. Section 965.8 is a new provision that makes clear that a 
writ of mandate is an appropriate remedy if the Director of Finance 
wrongfully fails or refuses to certify that a sufficient appropriation 
exists when one does in fact exist. 

968/683 

Government Code § 965.9 (added). Inapplicability of chapter to claims 
and judgments against Regents of the University of California 

SEC. 16. Section 965.9 is added to the Government Code, to read: 

965.9. This chapter does not apply to claims, settlements, and 

judgments against the Regents of the University of California. 

Comment. Section 965.9 makes clear that this chapter does not 
apply to claims, settlements. and judgments against the University of 
California. The section is consistent with Sections 905.6 and 943. 

406/172 

Government Code § 970 (amended): Definitions 

SEC. 17. Section 970 of the Government Code is amended to read: 

970. As used in this article: 

(a) "Fiscal year" means a year beginning on July 1 and ending on 

June 30 unless the local public entity has adopted a different fiscal 

year as authorized by law. in which case "fiscal year" means the fiscal 

year adopted by such local public entity. 

(b) "Judgment" means a final judgment for the payment of money 

rendered against a local public entity w~ ~& f&Hftdea ~p&ft ~ 

&;p ~;p&e ~&"fte_t~ ~MMH:~ • 

(c) "Local public entity" includes a county. city, district, 

public authority, public agency, and any other political subdivision or 

public corporation in the state, but does not include the Regents of the 

University of California and does not include the state or any office, 

officer, department, division, bureau. board, commission or agency of 

the state claims against which are paid by warrants drawn by the Con

troller. 
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COllllllent. Section 970 is amended to expand the definition of "judg
ment" to include all money judgments. This change makes this article a 
comprehensive statute that applies to money judgments generally without 
limitation. See Recommendation Relating to Enforcement of Claims and 
JUd~nts Against Public Entities, 15 Cal. L. Revision Comm'n Reports 

1981). 
---- The expansion of the scope of this article permits the repeal of a 
number of special statutes applying to particular types of local public 
entities: Educ. Code §§ 35201 (duty of school district to pay "any 
judgment for debts, liabilities, or damages"), 72501 (duty of community 
college district to pay "any judgment for debts, liabilities, or dam
ages"); Gov't Code §§ 50170-50175 (duty of city or county to pay any 
"final judgment"); Water Code §§ 31091-31096 (duty of county water 
district to pay any "final judgment"). 

406/180 

Government Code § 970.1 (added). Period of enforceability of 
judgment; limitation on means of enforcement 

SEC. 18. 

970.1. 

Section 970.1 is added to the Government Code, to read: 

(a) A judgment is enforceable until 10 years after the time 

the judgment becomes final or, if the judgment is payable in install

ments, until 10 years after the final installment becomes due. 

(b) A judgment is not enforceable under Title 9 (cOlDlllencing with 

Section 681) of Part 2 of the Code of Civil Procedure but is enforceable 

under this article. 

Comment. Section 970.1 is a new provision that prescribes the time 
within which a money judgment against a local public entity is enforce
able and the method of enforcement. See also Section 970(b) (defining 
"judgment") • 

Subdivision (a) is drawn from former Government Code Section 50175 
and former Water Code Section 31096 and from Code of Civil Procedure 
Section 681. The 10-year period is drawn from Code of Civil Procedure 
Section 681. Subdivision (a)--not Code of Civil Procedure Sections 681 
and 685--prescribes the period of enforceability of a money judgment 
against a local public entity. Where the judgment is payable in in
stallments, the 10-year period does not run until the last installment 
becomes due. Thus, if a court order is obtained under Section 970.6 
permitting the payment of the judgment in installments, the 10-year 
period commences to run when the last installment payment becomes due. 

Subdivision (b) changes prior law to provide that execution and 
other remedies under the Code of Civil Procedure for enforcement of 
money judgments do not apply to enforcement of a money judgment against 
a local public entity. Such a judgment is payable under this article, 
and a writ of mandate is an appropriate remedy to compel payment. See 
Section 970.2. Under prior law, property of a local public entity was 
not subject to execution under the Code of Civil Procedure if the prop
erty was used or held for use for a public purpose. On the other hsnd, 
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property held by a local public entity merely as a proprietor, devoted 
to no use of a public character, such as land acquired or held for other 
than public purposes and not held in trust for public use, was subject 
to execution unless some statutory or constitutional provision forbid 
it. See Marin Water & Power Co. v. Town of Sausalito, 49 Cal. App. 78, 
83, 193 P. 294, (1920) (opinion of Supreme Court denying hearing and 
stating the goveIiiing rules). See also C. J. Kubach Co. v. City of Long 
Beach, 8 Cal. App.2d 567, 48 P.2d 181 (1935) (no execution against 
property of city held for public purposes); United Taxpayers Co. v. City 
and County of San Francisco, 202 Cal. 264, 259 P. 1101 (1927) (property 
of local public entity retains its public character notwithstanding 
temporary disuse). 

406/174 

Government Code § 970.4 (amended). Payment of judgment in fiscal 
year in which it becomes final 

SEC. 19. Section 970.4 of the Government Code is amended to read: 

970.4. ~e Except ~ provided in Section 970.6, the governing body 

of a local public entity shall pay, to the extent funds are available in 

the fiscal year in which it becomes final, any judgment, with interest 

thereon, out of any funds to the credit of the local public entity that 

are: 

(a) Unappropriated for any other purpose unless the use of such 

funds is restricted by law or contract to other purposes; or 

(b) Appropriated for the current fiscal year for the payment of 

judgments and not previously encumbered. 

Comment. Section 970.4 is amended to add a reference to Section 
970.6 (payment of judgment in installments). This addition makes clear 
that installment payments may be authorized under Section 970.6 as an 
alternative to paying the entire judgment in the fiscal year in which 
the judgment becomes finsl. A writ of mandate is an appropriate remedy 
to enforce the duty imposed by this section. See Section 970.2. 

Government Code § 970.5 (added). Payment of judgment during 
ensuing fiscal year 

406/175 

SEC. 20. Section 970.5 is added to the Government Code, to read: 

970.5. Except as provided in Section 970.6,if a local public 

entity does not pay a judgment, with interest thereon, during the 

fiscal year in which it becomes final, the governing body shall pay the 
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judgment, with interest thereon, during the ensuing fiscal year im

mediately upon the obtaining of sufficient funds for that purpose. 

Comment. Section 970.5 continues a provision formerly found in 
Section 970.6. A writ of mandate is an appropriate remedy to enforce 
the duty imposed by this section. See Section 970.2. See also Section 
970.8 (duty to include in budget a provision for payment). 

406/176 

Government Code § 970.6 (amended). Payment of judgment in installments 

SEC. 21. Section 970.6 of the Government Code is amended to read: 

970.6. (a) Sahjeet 4e eah~i.iaiea ~ ~ e ~ pahlie ea-

~ ~ *et p~ e ;ae~ftt, ~ *ate~eet the~eaa, ea~ia~ ~ 4~ 

eti. ,._ tit vh4:eft *t heeeeee ~iftel, 4!ite ~.e~t~ hIMy efteH, p~ 

f e~ietel,. ~peft tfte ehteifti~ e4 aa~fieieftt ~ 4&P 4!~ pa~paae, 

~ The court which enters the judgment shall order that the governing 

body pay the judgment, with interest thereon, in not exceeding 10 equal 

annual installments if both of the follOWing conditions are satisfied: 

(1) The governing body of the local public entity has adopted an 

ordinance or resolution finding that an unreasonable hardship will 

resnlt unless the judgment is paid in installments. 

(2) The court, after hearing, has found that payment of the judg

ment in installments as ordered by the court is necessary to avoid an 

unreasonable hardship. 

~ (b) Each installment payment shall be of an equal amount, 

consisting of ~ portion of the prinCipal of the judgment ~ the unpaid 

interest ~ the judgment .!!!. the date of the payment. The local public 

entity_, in its discretion, may prepay anyone or IIIOre installments or 

any part of an installment. 

~ ;fte .athe.ity 4e ~ e jajsmeat 4ft iaetall.eats ee p.e?i~e~ 

H 4!lH:e eeeUaa H tit eeiHea ~ eae fte4! tit ~ e4 eRY' ~ ~ 

,eniU!ift~ -ieeei- ~ie eatitiee 4!e pity jtt<i~lIII!ftta tit iftetellllleaU; 

Comment. Subdivision (b) of Section 970.6 is amended to require 
that the installment payments be equal in amount. Accordingly, the 
amount of the principal paid in each installment will increase with each 
payment since the amount of accrued interest required to be included in 
each payment will decrease as the amount of the unpaid principal of the 
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judgment decreases. Formerly this section required payment of an equal 
amount of the principal of the judgment each year, together with the 
accrued interest. This requirement tended to defeat the purpose of the 
section since the installment payments required during the first few 
years of the 10-year period were substantially greater in amount than 
the payments required in the last few years. A writ of mandate is an 
appropriate remedy to enforce the duty imposed by an order under this 
section. See Section 970.2. Former subdivision (a) is continued in 
Section 970.5. Former subdivision (d) has been omitted as unnecessary 
in view of the repeal of the other provisions of former law which per
mitted local public entities to pay judgments in installments. See the 
Comment to Section 970. 

In determining whether to order installment payments under this 
section, the court should consider all potential sources from which 
funds are available. For example, insurance may cover some or all of 
the public entity liability or the payment of the judgment in whole or 
in part may be passed on to the United States or some other entity under 
a grant, contract, or other arrangement. Section 970.6 is not intended 
to permit an insurance company or other source to minimize its obliga
tion to make payment by permitting payment in installments. 

406/182 

Government Code § 970.8 (amended). Budgeting for payment of judgments 

SEC. 22. Section 970.8 of the Government Code is amended to read: 

970.8. (a) Each local public entity ~ e~¥e& re,ea~ ~ 

;i,~ !!lH:Menatoee ...e 81'e1'8ti8to ffem H~ 8l' e_ees_tote Ill' ffem l'_ 

etool eitel'~ IM<Ie ~el' ~_ 81' Hei~<!8 I'l'8Qteee ~ t},e ~ 

~;i,e eto+~ shall in each fiscal year ~e¥Y t8*e& 81' e8eeeemeat8 

81' l!!!Ilte l'_ ...e eitel'~ 81' eetlt; 81' etitel'wiee include in its budget a 

provision ~ provide funds T in an amount sufficient to pay all judg

ments in accordance with this article. 

(b) If all or any portion of the revenue used for the maintenance 

and operation of a local public entity (other than an entity created by 

an agreement described in Section 895) liable for a judgment is derived 

from appropriations of another local public entity, such other local 

public entity shall in each fiscal year appropriate funds equal to its 

pro rata share of an amount sufficient to permit the local public entity 

liable for the judgment to pay the judgment in accordance with this 

article. Such amount shall be paid to the local public entity liable 

for the judgment and shall be used by such entity to satisfy the judg

ment. The pro rata share of such other local public entity for each 
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judgment is an amount bearing the same proportion to the total amount of 

the judgment as the revenue derived from such other local public entity 

for maintenance and operation during the fiscal year in which the cause 

of action on such judgment accrued bears to the total revenues used for 

maintenance and operation during such fiscal year of the local public 

entity liable for the judgment. For this purpose, such other local 

public entity shall ~~ ~1Hte& ei!' a!l!le!l!ll!l~ melle ~ Mt& eltiw~ 

"' e~ include .!!!. its budget .! provision ~ provide funds T 

sufficient in amount to ~ ~fte SI!I~ ~ make the appropriation and 

payment required by this section. 

Comment. Section 970.8 is revised to substitute a requirement that 
the budget include a provision to provide funds for the payment of all 
judgments in accordance with this article for the former requirement 
that the local public entity levy taxes or otherwise provide funds for 
such payment. This new requirement that the budget make provision for 
the payment of judgments is drawn from former Education Code Sections 
35201 (school district) and 72501 (community college district). A writ 
of mandate is an appropriate remedy to enforce the duty imposed by this 
section that the local public entity budget for and pay all judgments in 
accordance with this article. See Section 970.2. 

406/185 

Government Code § 971 (amended). Applicability of limitations on 
amount of taxes, assessments or rates and charges, amount of approp

. riations and payments, and amount of liability or indebtedness; 
court mandated costs 

SEC. 23. Section 971 of the Government Code is amended to read: 

971. (a) As used .!!!. this section: 

J!l "Judgment resulting from.! discretionary ~ means .! judgment 

. arising from .! liability which the local public entity has discretion to 

incur ~ ~ ~ incur and includes .! judgment rendered in ~ eminent 

domain proceeding and .! judgment requiring specific performance of .! 

contractual obligation ~ awarding damages for failure ~ perform.! 

contractual obligation. 

ill "Judgment resulting from .! nondiscretionary act" means .! 

judgment other than ~ described in paragraph (1) and includes .! 

judgment founded upon ~ ~ inverse condemnation liability. 

(b) Any limitation on the amount of taxes, assessments or rates and 

charges that may be levied or collected by a local public entity, and 
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any limitation on the amount of appropriations and payments that may be 

made by a local public entity, and any limitation on the amount of 

liability or indebtedness that may be incurred by a local public entity, 

contained in any other statute or in any charter or ordinance T ie 

4.nal'PUeahle ..:.. 

(1) Applies to the taxes, assessments, rates and charges or ap

propriations levied, collected or made ~E!l pursuant to this article 

.!. judgment resulting from .!. discretionary act • 

(2) ~ not apply to the taxes, assessments, rates and charges E!. 

appropriations levied, collected E!. made ~ E!l pursuant ~ this 

article !!. judgment resulting from.!. nondiscretionary act. 

(c) For the purposes of Section 2271 of the Revenue and Taxation 

Code, taxes levied ~ E!l pursuant to this article .!. judgment resulting 

from .!. nondiscretionary!£! are levied to pay costs mandated by the 

courts. 

Comment. Section 971 is revised to reflect the expansion of 
Sections 970-971.2 to cover all money judgments. Revision of Section 
971 is necessary because this article formerly covered only tort and 
inverse condemnation judgments. Formerly, Section 971 made tax and 
similar limitations inapplicable with respect to the payment of tort and 
inverse condemnation judgments; the revised section continues this rule 
for tort and inverse condemnation judgments and expands the rule to 
include other money judgments that result from a nondiscretionary act. 

The standard used in subdivisi~n (a)--which distinguishes between 
judgments that result from a discretionary act and those that do not-
is drawn from cases interpreting constitutional limits on liabilities or 
indebtedness (see, e.g., Martin v. Fisher, 108 Cal. App. 34, 40-41, 291 
P. 276, 278 (1930» and from Section 2205 of the Revenue and Taxation 
Code. Section 971, however, merely makes inapplicable limitations 
contained in a statute, charter, or ordinance; the section does not 
affect the applicability of any constitutional limits. 

406/126 

Government Code if 50170-50175 (repealed). Payment of judgments 
by cities and counties 

SEC. 24. Article 7 (commencing with Section 50170) of Chapter 1 of 

Part 1 of Division 1 of Title 5 of the Government Code is repealed. 

Comment. Sections 50170-50175 are superseded by the comprehensive 
statute relating to payment of money judgments against local public 
entities. See Sections 970-971.2. 
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406/165 

Water Code §§ 31091-31096 (repealed). Payment of judgments by county 
water districts 

SEC. 25. Section 31091 of the Water Code is repealed. 

;nQ!llo M *-H ~ ae,.e 'eeien a_*-" H aa4e ~ eellRty ~ , 
eAa** "*- a U,* K ~ ~Hg ~ jliolsaaAte Q8aioRst 4Aa oIioetdat 

fttA &8 HoIH8l' aRoI ~H loeaM-r 

Comment. Former Sections 31091-31096 are superseded by the compre
hensive statute relating to the payment of money judgments by local 
public entities. See Gov't Code §§ 970-971.2. 

406/165 

SEC. 26. Section 31092 of the Water Code is repealed. 

31Q93, ~ Holiote. ~ ~ 4Aa jlioigaeRte aRoI se.tiof1 ~ 

_liM ~ ~ ~ oW ~ ~'R.;Rioa ~ ~ ~ ~ UH;k 

"*" ~ Mat.,. ~ '&e&H ~ *'-' ioRehllie 4ft 4Aa _ *-" ~ ~ 

.... iioeaal ~ a ~ elif'ioeioBRt ~ p&¥ ~ jliols-eate, 

Comment. See the Comment to repealed Section 31091. 

406/167 

SEC. 27. Section 31093 of the Water Code is repealed. 

llQ93. ~Biol".B ~ ioRal .. lie ~ eaa .. at ei ~ &Miostioag ~ ~ 

___ H ~ _ *-" ~ 4Aa ya;K aa- _~ iow.'8Uliata 4Aa QH ~ .... 

... _Ii" sQaU .. ioaal .. liaol ioR 4Aa _ QH ~ 

Comment. See the Comment to repealed Section 31091. 

406/168 

SEC. 28. Section 31094 of the Water Code is repealed. 

nQg4. ... U- ei lewyioas II _ HM '- 4Aa pAy'Seat ei -** ei 

~ jillisaaRII a ~ _ Uaaal ~ ~ MaR IIIlI¥ pWa¥i.lia ~ ~ 

pAy'Saat &,. ;/'aal .. liioeg H ~ _ *-" '-~ .... fheal ,.e&I' fi HIIa4 

Comment. See the Comment to repealed Section 31091. 
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406/170 

SEC. 29. Section 31095 of the Water Code is repealed. 

;t~ ~ 1tIM~1! H 4'loe ftMfte~ ~ f'&~ ~ jfigme_ .. 

~ H&t;& It_ !H!'S¥Me& MP ,ejl'B!@ft~ &~ I'epeefttages 4ft 8tteee~ yeal!s, 

aa ~ ~ ~ eaeIt ~WQsmeftt 8P~Q1t8P ~a paraafttage a+ ~ jWQ8&8R' 

~iHe& ~ ~ &asp&. 

Comment. See the Comment to repealed Section 31091. 

406/171 

SEC. 30. Section 31096 of the Water Code is repealed. 

~~ Wi>eft pt!9¥iaHft MP ~ f'&~aM a+ 8ftY ~Bti ~~ is 

l!l8&e loy; 1'&ll'8eMegea 4ft SlMee&8w.. ~~ 8ft 88~isR WJ'eft S..eft jfigmeM 

~ &e &8HIlB"B"I!Q ~ ~ ~ ~ ~ ~ Mli ~ wllie!t ~s~ 

~ iBeHe ~ peUSMSgS H ~ _ .... ~ ~11i&& loy; ~8 IleUQ, Aa eaties 

eltti+ ft8~ 1>& k&wgItt _ J'l!eae_e& eft ~ jfigaeM SIt *eRg 88 ;i4 i.e 

&ei&g 1'&1& eft &salt 8ftawal perQ~Rtsga8. 

Comment. See the Comment to repealed Section 31091. 

-26-


