
#D-3l0 8/6/79 

Memorandum 79-43 

Subject: Study D-3l0 - Probate Homestead (Staff Draft of Tentative 
Recommendation) 

In connection with its study of creditors' rights, the Commission 

has tentatively determined to repeal the declared homestead in reliance 

upon a claimed dwelling exemption. One aspect of the declared homestead 

is the survivorship rights it creates upon the death of a spouse. The 

Commission plans to replace the survivorship rights in the declared 

homestead completely with the probate homestead and to make the probate 

homestead a more satisfactory remedy. 

In accordance with the Commission's directions, the staff has 

prepared the attached draft of a tentative recommendation to repeal the 

survivorship right in the declared homestead and improve the probate 

homestead. The draft is designed as a recommendation separate from the 

general creditors' rights study. If the Commission approves this draft, 

we will distribute it immediately for comment to the State Bar Probate 

Committee and the title insurance companies as well as to other inter­

ested persons and groups, with the view to introducing legislation at 

the 1980 session. 

The draft makes the basic changes previously considered and ap­

proved by the Commission: The probate homestead would be only for a 

limited term in the discretion of the court and would not vest in fee in 

the surviving spouse and minor children; the homestead could be set 

apart out of personal property (such as a mobilehome) as well as real 

property; the homestead could be set apart out of separate property of 

the decedent, if that property is most suitable for use as a homestead, 

despite the existence of available community or tenancy-in-common prop­

erty; the court would have continuing jurisdiction to modify or termi­

nate the homestead upon a showing by an interested party of changed 

circumstances. 

The major problem encountered by the staff in preparing the draft 

was dealing with rights of creditors, since the homestead would be no 

longer a fee but a term of years subject to modification. The resolu­

tion adopted by the staff was: (1) Creditors of the estate can reach the 
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remainder interest but not the homestead right, unless they are secured 

creditors in which case they can reach the homestead right as well. The 

court would have discretion to require payment of secured creditors out 

of estate funds if necessary to protect the homestead. (2) Creditors of 

the surviving spouse and minor children cannot reach the homestead 

estate at all. 

One other problem that caused us some trouble was the situation 

where the surviving spouse wanted to move, or where the property was no 

longer appropriate for a homestead for other reasons, such as a change 

in the surrounding neighborhood. The draft in this situation permits 

sale of the homestead and investment of the proceeds in other homestead 

property, upon noticed motion and court order. This is not permitted 

where the homestead was selected out of the separate property of the 

decedent, however, in deference to the greater claim of heirs or devi­

sees to the particular piece of property. 

Respectfully submitted, 

Nathaniel Sterling 
Assistant Executive Secretary 
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#D-310 8/3/79 

TENTATIVE RECOMMENDATION 

relating to 

THE PROBATE HOMESTEAD* 

Introduction 

One of the major policies of the homestead laws, in addition to 

exempting the family home from the claims of creditors 1 and protecting 

the spouses from disposition or encumbrance of the family home without 
2 their consent, is to assure that there will be a home after the death 

of one spouse for the surviving members of the family.3 This policy 

operates to (a) limit the power of a deceased spouse to devise the 

family home and (b) protect the home from creditors for the benefit of 

the surviving members of a decedent's family.4 

The California statutes contain two major sets of provisions to 

protect the family home after the death of a spouse: the survivorahip 

right in the declared homestead and the probate homestead. The two sets 

of provisions exhibit significant differences and are outlined briefly 

below. 

* This tentative recommendation is made as one facet of the Commis­
sion's study of creditors' remedies and related matters, authorized 
by 1974 Cal. Stats., Res. ch. 45. 

1. See, e. g. , Civil Code § 1240 ("The homes tead is exemp t from execu­
tion or forced sale."). 

2. See, e.g. , Civil Code § 1242 ("The homestead of a married person 
cannot be conveyed or encumbered unless the instrument by which it 
is conveyed or encumbered is executed and acknowledged by both 
husband and wife. ") • 

3. See, e.g., Taylor v. Madigan, 53 Cal. App.3d 943, 968, 126 Cal. 
Rptr. 376, (1975) ("The objective of the probate homestead 
statutes is protection of the family, as a social unit in the home, 
against demands of creditors and heirs, against the family's own 
improvidence."). 

4. See Bayse, ! Comparative Study of the Homestead Law ~ Probate 
Code Sections 640 to 646, 1 Cal. L. Revision Comm'n Reports 41 
(1955). 
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If married persons have declared a homestead on property pursuant 

to Sections 1237 through 1304 of the Civil Code, upon the death of a 

spouse the survivor is entitled to have the homestead set apart unless 

it has been declared unilaterally by the survivor upon the separate 

property of the decedent. 5 The basic incidents of the survivorship 

right in the declared homestead are that title to the property vests in 

the surviving spouse and the homestead enjoys an exemption up to statu­

tory limits from the claims of creditors. 6 

If no homestead has been declared or if it has been declared uni­

laterally by the survivor upon the separate property of the decedent, 

upon the death of a spouse the probate court must set apart property as 

a probate homestead for the use of the surviving spouse and minor chil­

dren. 7 Title to the property mayor may not vest in the survivors and 

may vest in different proportions depending upon the character of the 

property selected as a homestead and the status of the survivors; the 
8 homestead enjoys protection from the claims of creditors. 

This recommendation first analyzes the major differences between 

the survivorship right in the declared homestead and the probate home­

stead. The recommendation concludes that there is no justification for 

two separate bodies of law and proposes repeal of the survivorship right 

in the declared homestead. The recommendation then proposes a series of 

reforms and improvements in the probate homestead. 

Comparison of Declared and Probate Homesteads 

There are a number of basic differences between the survivorship 

right in the declared homestead and the probate homestead,9 with the 

5. Civil Code § 1265; Prob. Code § 660. 

6. For a more detailed analysis of the operation of the survivorship 
right in the declared homestead, see, e.g., 7 B. Witkin, Summary of 
California Law Wills and Probate § 513 (8th ed. 1974). 

7. Prob. Code § 661. 

8. For a more detailed analysis of the operation of the probate home­
stead, see, e.g., 7 B. Witkin, Summary of California Law Wills and 
Probate § 514 (8th ed. 1974). 

9. The commentators have catalogued the numerous differences. See, 
e.g., Bayse, ! Comparative Study of the Homestead Law and Probate 
Code Sections 640 j£ 646, 1 Cal. L. Revision Comm' n Reports 41, 45-
46 (1955); Comment, The Probate Homestead in California, 53 Calif. 
L. Rev. 655, 677-79 (1965); Adams, Homestead Legislation in Cali­
fornia, 9 Pac. L.J. 723, 751 (1978). 
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result that the rights created by them are considerably different. 10 

The major differences involve the choice of property available for the 

homestead, the value of the property, the treatment of liens and encum­

brances on the property, and the title to the property. 

Choice ~ property. There is no choice available to the court in 

setting apart property by reason of a survivorship right in a declared 

homestead. Only the property upon which the homestead has been declared 
11 may be set apart. The survivors may not waive the survivorship right 

and take a probate homestead instead. 12 

In contrast, the court has wide discretion in selecting appropriate 
13 property as a probate homestead. Any property in the decedent's 

estate is available; the court is not limited to the property on which 

the spouses resided at the time of the decedent's death. 14 

Value of property. One major limitation on the survivorship right 

in the declared homestead is the value of the property that may be set 

apart. Section 664 of the Probate Code limits the value of the property 

to the amount of the homestead exemption in effect at the date of death 

of the decedent. If the value of the property exceeds the applicable 

homestead exemption, an inheritance tax referee must ascertain whether 

the premises can be divided without material injury. If so, the referee 

must determine the portion of the premises, including the dwelling 

house, equal in value to the amount of the exemption, which is then set 

apart to the surviving spouse. 15 If not, the court makes an order for 

sale of the property and the portion of the net proceeds equal to the 

applicable homestead exemption is set aside to the survivor and con-
16 tinues to retain exempt status. 

10. Taylor v. Madigan, 53 Cal. App.3d 943, 968, 126 Cal. Rptr. 376, __ _ 
(1975) • 

11. Prob. Code § 660. 

12. Wayne, Exempt and Homestead Property, in 1 California Decedent 
Estate Administration § 12.51 (Cal. Cont. Ed. Bar 1971). 

13. See, e.g., Estate of Nelson, 224 Cal. App.2d 138, 36 Cal. Rptr. 352 
(1964). 

14. See, e.g., Estate of Hennigsen, 199 Cal. 103, 247 P. 1082 (1926). 

15. Prob. Code § 664. 

16. Prob. Code § 665; Estate of Durham, 108 Cal. App.2d 148, 238 P. 
1057 (1951). 
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There is no value limitation on property set apart as a probate 

homestead. Property valued in excess of the applicable homestead exemp-
17 tion may be set apart. 

Liens and encumbrances. The order setting apart a homestead does 

not impair or destroy liens 

remains subject thereto. 18 
and encumbrances on the property, which 

Probate Code Section 735 provides for pay-

ment of claims secured by liens and encumbrances on homestead property 

from the funds of the estate if the funds are sufficient to pay all 

claims against the estate. Otherwise, the claims secured by liens and 

encumbrances are paid proportionately with other allowed claims; any 

deficiency continues to encumber the property. 

Probate Code Section 735 applies to the survivorship right in the 

declared homestead but not to the probate homestead. 19 The result is 

that ordinarily liens and encumbrances on a declared homestead are 

exonerated from the funds of the estate, While a probate homestead 

passes to the surviving spouse and minor children subject to existing 

liens and encumbrances. 20 

Vesting of title. The right of survivorship in the declared home­

stead vests title generally in the surviving spouse alone. This is the 

case if the homestead was declared on community or quasi-community 

property or the separate property of the decedent in Which the decedent 

joined; if the homestead was declared on the separate property of the 

decedent without the decedent's consent, title vests in the decedent's 

heirs or devisees, subject to the authority of the court to set a pro­

bate homestead apart for the surviving family for a limited time. 21 

Selection of a probate homestead vests title generally in the 

surviving spouse and minor children. If selected out of community or 

quasi-community property or property held in common by the decedent and 

17. See, e·s·, Estate of Levy, 141 Cal. 646, 75 P. 301 (1904). 

18. See, e·8-, Estate of McCauley, 50 Cal. 544 (1875). 

19. See, e·s·! Estate of Huelsman, 127 Cal. 275, 59 P. 776 (1899). 

20. Adams, Homestead Legislation in California, 9 Pac. L.J. 723, 751 
(1978). 

21. Civil Code § 1265; Prob. Code § 663. 
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survivors, title vests one-half in the surviving spouse and one-half in 

the minor children equally; if there is no surviving spouse, title vests 

in the minor children equally, and if there are no children, title vests 
22 in the surviving spouse. If the homestead is selected out of the 

separate property of the decedent, it may be set apart for the survivors 

only for a limited period and then vests in the heirs or devisees. 23 

Repeal of Declared Homestead 

The basic policy of the homestead laws to protect the family home 

for the survivors after the decedent's death is implemented in different 

ways by the survivorship right in the declared homestead and the probate 

homestead. The protection afforded the surviving family varies with the 

type of homestead, without apparent reason for the variation. Commenta­

tors who have reviewed this situation have been able to discern no 

justification for the disparity in treatment and have urged that the law 

be changed so that the disposition of the family home on the death of 

its owner is handled in the same manner regardless of the type of home-
24 stead applicable. 

A comparison of the survivorship right in the declared homestead 

with the probate homestead reveals that the probate homestead affords 
25 generally greater protection to the survivors. The flexibility of the 

court in selecting any property appropriate for the homestead, the 

absence of any value limitation on the homestead, and the vesting of 

22. Prob. Code § 667. 

23. Prob. Code § 661. 

24. See, e.g., Adams, Homestead Legislation~ California, 9 Pac. L.J. 
723, 751 (1978); Comment, The Probate Homestead in California, 53 
Calif. L. Rev. 665, 677 (1965) <,'Most of the differences which 
exist between the probate homestead and the marital homestead which 
has devolved on the surviving spouse have no rational basis. 
[Footnote.] Since the two forms of homestead protection serve the 
same purpose--to provide a secure home for the surviving family of 
a decedent--and involve the same classes of interested parties, a 
uniform system of homestead legislation is desirable. ") • See also 
Recommendation Relating to Summary Distribution of Small Estates 
Under Probate Code SectiOiis 640 to 646, 1 Cal. L-:-Revision Commin 
Reports 50, 52 (1955). 

25. Taylor v. Madigan, 53 Cal. App.3d 943, 968, 126 Cal. Rptr. 376, __ _ 
(1975). 
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title in minor children as well as in the surviving spouse make the 

probate homestead more advantageous from the viewpoint of the survivors. 

One aspect of the declared homestead that favors the survivors is the 

provision for exoneration of liens, although this provision is out of 

step with today's economy and opposed to the modern trend which dis­

favors exoneration. 26 

The probate homestead was designed by the Legislature expressly for 

the purpose of preserving the family home for the surviving members of 

the decedent's family.27 It is probable that probate homesteads are set 

apart far more frequently than survivorship rights in declared home­

steads. 

By way of contrast, the fundamental purpose of the declared home­

stead is to provide an exemption for the family home from claims of 

creditors; the survivorship function is merely incidental. 28 It is 

likely that persons who declare homesteads do so primarily for the 

purpose of protection against creditors; the survivorship consequences 

of the homestead declaration may be subsidiary or unintended. Where 

survivorship consequences are in fact knowingly intended by the home­

stead declarant, they can be achieved much more Simply, directly, and 

effectively by appropriate inter vivos instrument or by will. 

For these reasons, the Law Revision Commission recommends that the 

survivorship right in the declared homestead be repealed. The surviving 

family of any decedent should be eligible for a probate homestead re­

gardless of the existence of a declared homestead. This recommendation 

would not disturb existing survivorship rights set apart out of declared 

homesteads, but would restrict any future survivors' protections to 

probate homesteads. 

While the probate homestead is superior to the declared homestead 

as a survivors' protection device, it is not perfect. The Commission 

also recommends a number of improvements in the probate homestead. 

26. Adams, Homestead Legislation in California, 9 Pac. L.J. 723, 752 
(1978). 

27. See, e.g., Estate of Claussenius, 96 Cal. App.2d 600, 612, 216 P.2d 
485, 494 (1950); Taylor v. Madigan, 53 Cal. App.3d 943, 968, 126 
Cal. Rptr. 376 (1975). 

28. Adams, Homestead Legislation in California, 9 Pac. L.J. 723, 751 
(1978) • 
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Reform of Probate Homestead 

Choice of property. Probate Code Section 661 permits the court to 

select the probate homestead out of community property or quasi-commu­

nity property or out of real property owned in common by the decedent 

and the persons entitled to have the homestead set apart. If there is 

no such property, the court may select the homestead out of the sepsrate 

property of the decedent. 

The cases have held that, notwithstanding Section 661, the court 

may select the homestead out of the separate property of the decedent if 

the separate property is most suitable for use as a homestead, even 

though there may be other residential property in the estate. 29 This 

rule is sound; the probate homestead should be selected out of the most 

appropriate available property, regardless of its character. As between 

separate property and other forms of property, the other property should 

be preferred for the probate homestead. The statute should make clear 

the preference and should also codify the rule that separate property is 

eligible for selection as the homestead if it is most suitable. 

The limitation of the probate homestead to real property is unduly 

restrictive. Many families reside in personal property such as mobile­

homes and water vessels. The general exemption laws have recognized 

that a mobilehome or water vessel may serve as a dwelling and have 

provided exemptions from claims of creditors. 30 Personal property 

should likewise be eligible for selection as a probate homestead. 

Vesting of title. If the probate homestead is selected out of 

community, quasi-community, or tenancy-in-common property, fee simple 

absolute title vests in the surviving spouse and minor children. 31 If 

the homestead is selected out of the separate property of the decedent, 

the court may set the homestead apart only for a limited time for the 

survivors, not to exceed the lifetime of the surviving spouse and the 

29. See, e.g., Estate of Raymond, 137 Cal. App.2d 134, 289 p.2d 890 
(1955). 

30. Code Civ. Proc. § 690.3. 

31. Prob. Code § 667. 

-7-



32 minority of minor children; ultimately, the property goes to the 

decedent's heirs or devisees. 33 

Vesting of title in the surviving spouse and minor children creates 

a number of problems. As a general rule, the probate homestead operates 

to frustrate the estate plan of the decedent. The occasion for a pro­

bate homestead does not arise where the property passes by intestate 

succession to the survivors or where the decedent wills his or her 

interest in the property to the survivors. The homestead comes into 

play primarily where the decedent makes a testamentary disposition 

otherwise. 

A common provision in a will is a trust for the lifetime of the 

surviving spouse with remainder to other beneficiaries, perhaps children 

of a previous marriage of the decedent. The probate homestead can 

effectively destroy this estate plan by giving the surviving spouse a 

fee interest and leaving the other beneficiaries nothing. 

The title-vesting attribute of the probate homestead in effect 

substitutes the surviving spouse's ultimate disposition of the property 

for the decedent's. Besides abridging the decedent's right of testa­

mentary disposition, this has a number of economic disadvantages for all 

persons concerned. The property may have to pass through probate 

twice--once through the decedent's estate and again through the surviv­

ing spouse's estate. There are also adverse tax consequences. A pro­

bate homestead that vests in fee will inevitably consume some or all of 

the marital deduction. 34 A probate homestead that vests in fee is also 

subject to full death taxes twice. 35 

The vesting characteristics of the probate homestead are also 

awkward in their treatment of surviving children. A probate homestead 

32. Prob. Code § 661. 

33. See discussion in Comment, The Probate Homestead in California, 53 
Calif. L. Rev. 655, 668-70 (1965). 

34. See discussion in Wayne, Exempt and Homestead Property, in 1 Cali­
fornia Decedent Estate Administration § 12.73 (Cal. Cont. Ed. Bar 
1971). 

35. See Rev. & Tax. Code § 13622 (probate homestead a transfer subject 
to inheritance tax). 
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vests in the surviving minor children, but not in surviving adult chil­

dren. Where the decedent leaves both minor and adult children, the 

probate homestead may not only treat the children inequitably by vesting 

property in the minors but not in the adults, but may also frustrate the 

decedent's efforts to treat them equitably. 

These problems are not present where the probate homestead is set 

apart out of the decedent's separate property. By statute, the home­

stead may be set apart only for a limited term, in the discretion of the 

court. This statutory treatment is more sensible than vesting title in 

fee. A term of years for the survivors satisfies the basic policy of 

providing a secure dwelling for the survivors during their time of need. 

It also effectuates to the greatest extent practical the basic policy of 

the state probate laws to permit a decedent full testamentary powers 
36 over the decedent's property. It does not have the adverse probate 

and tax features of a homestead set apart in fee. 

The Law Revision Commission recommends that the title vesting 

attributes of the probate homestead be repealed. The decision whether 

to set apart a homestead at all should be in the discretion of the 
37 court, dependent upon need. The homestead should be set apart for the 

surviving spouse and and minor children only for a limited term, to be 

determined by the court, regardless of the character of the property 

from which the homestead is selected. The court should retain juris­

diction to modify the term of the homestead to accommodate changes in 

circumstances. The court's authority to modify the homestead should 

include authority to order sale and investment of the proceeds in new 

homestead property, where appropriate. 38 Ultimately, title should vest 

36. Cf. Estate of Walkerly, 108 Cal. 627, 653, 41 P. 772, 778 (1895). 

37. Probate Code Section 661 provides that the homestead "must" be set 
apart by the court. Since under the recommended scheme title will 
not pass, setting apart the homestead should not be mandatory. 

38. The authority of the court to order sale of the homestead and 
investment in a new homestead should extend only to homesteads 
selected out of community or quasi-community property or property 
owned in common by the decedent and homestead recipients. This is 
comparable to Probate Code Section 667, which vests such property 
in fee, thereby enabling the survivors to sell and move. The 
survivors are part owners of the homestead property in this situa­
tion and sale and reinvestment in case of changed circumstances is 
appropriate. This is not the case for separate property, which may 
have been specifically devised to another person, subject to the 
homestead right. 
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in accordance with the rules of testate and intestate succession. This 

will make the probate homestead responsive to the basic needs it is 

intended to serve. 

Creditors' rights. The basis of existing problems concerning 

creditors' rights in the probate homestead is a lack of statutory defi­

nition of these rights; creditors must look to case law to determine 

their rights. 39 The statute should clarify and codify the rights of 

creditors. The rights of creditors may be viewed from three aspects: 

creditors of the decedent, creditors of the homestead recipient, and 

creditors of the heirs or devisees who take the property subject to the 

probate homestead. 

Under existing law, the extent to which creditors of the decedent 

may satisfy their claims out of property set apart as a probate home­

stead depends upon the nature of the claim and the character of the 

homestead. A homestead set apart in fee for the surviving spouse and 

minor children is removed from estate administration and is not liable 

for claims of unsecured creditors of the decedent. 40 A homestead set 

apart for a limited term for the surviving spouse and minor children 

remains subject to administration,41 and claims of unsecured creditors 

of the decedent may be enforced against the property, subject to the 

homestead right, notwithstanding the interest of the heirs or devi-
42 sees. Setting apart a probate homestead, regardless of its character, 

does not affect rights of secured creditors; liens and encumbrances 

continue to burden the homestead property and are enforceable against 

the property. 43 

39. Comment, The Probate Homestead in California, 53 Calif. L. Rev. 
655, 670 (1965). 

40. See, e.g., Estate of Tompkins, 12 Cal. 114 (1859). 

41. Prob. Code § 661. 

42. See, e.g. , Estate of Tittel, 139 Cal. 149, 72 P. 909 (1903). 

43. See, e.g., Estate of McCauley, 50 Cal. 544 (1875); Estate of Huels­
man, 127 Cal. 275, 59 P. 776 (1899). 
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The rules as to the liability of the probate homestead for claims 

against the decedent should be codified. Since the probate homestead 

will be set apart for the survivors only for a limited period in every 

case, the property will be subject to administrstion snd to the claims 

of unsecured creditors in every case, subject to the homestead right. 

Where appropriate, the court should be authorized to order payment of 

liens and encumbrances on the homestead property out of general estate 

funds. 44 

Once the probate homestead has been set apart to the surviving 

spouse and minor children, the homestead right is subject to the claims 

of their creditors to the same extent a nonprobate homestead would be 

subject to claims of creditors. 45 This rule should be reversed. Under 

the Commission's proposals, the homestead will be set apart only for a 

limited period and only dependent upon need of the survivors. The 

homestead will be subject to modification and termination upon changed 

circumstances. The homestead right should be exempt absolutely during 

the surviviors' time of need; a right of occupancy that may be termi­

nated at any time should not be subject to enforcement processes. 

The rights of creditors of the ultimate heirs or devisees who will 

receive the property after termination of the probate homestead is not 

clear. The law should make it clear that creditors of the ultimate 

recipients of the homestead property are permitted to satisfy their 

claims out of the property to the same extent as out of any other prop­

erty, subject to the homestead right. 

44. The court should have discretion to select the most appropriate 
property as the homestead, taking into account, among other fac­
tors, liens and encumbrances burdening the property. Cf. Estate of 
Shively, 145 Cal. 400, 78 P. 869 (1904); Estate of Nelson, 224 Cal. 
App.2d 138, 145, 36 Cal. Rptr. 352, 356 (1964). Where it is neces­
sary to protect the probate homestead by payment of secured claims 
against the property out of estate funds, the court should have 
authority to order this. Cf. Prob. Code § 735 (exoneration of 
liens and encumbrances on survivorship right in declared homestead). 

45. See, e.g., Keyes v. Cyrus, 100 Cal. 322, 34 P. 722 (1893); Mac­
Quiddy v. Rice, 47 Cal. App.2d 755, 118 P.2d 853 (1941). 
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Proposed Legislation 

The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to amend Section 1265 of the Civil Code, to amend Sections 

228, 229, 600, 660, 661, 662, 1200, 1202, and 1240 of, to repeal and add 

Sections 663, 664, 665, and 666 to, and to repeal Sections 667, 668, and 

735 of, the Probate Code, and to repeal Section 13621 of the Revenue and 

Taxation Code, relating to the probate homestead. 

The people of the State of Cslifornia do enact ~ follows: 

12347 

DECLARED HOMESTEAD 

Civil Code § 1265 (amended) 

SECTION 1. Section 1265 of the Civil Code is amended to read: 

1265. From and after the time the declarstion is filed for record, 

the premises therein described constitute a homestead. ~ ~fte e~~*eft 

_It -.ie It,- It ~eIl: ~eiC'!t_ flo_ ~fte eem_Rity ~pe,e!'t:l'T ep floMI 

'!fte ~_rifee_nit' ~~,.,. ep t'PM1 ~fte e~_ ~pepe~ Itt' '!fte 

1tpett8<! meIt~ ~fte It~~ft ep tekMs tilepeift, -e -it' ~fte etl",iwill!: 

epett8<! ftee Bet eeft¥e,e~ '!fte fteme!tteee ~e ~fte etfte!' &petie<! ~ It peeep~e~ 

ee!l¥eYattee .. Melt t'otHe.l '!e <!!fP!'ee~ peeePle ftM ft_ellUaa P~Jt.te 

ae ~!'e.i~e~ It,- SeeMeft ~~ Itt' '!fte SHH G~ '!fte ~-e ee e~eft;­

eft <tfte ee&tft Itt' eititep ft '!fte epe_T ¥eltfl 4:ft '!fte 8tlfl'i.,~ elOeeJ"!! 

4:ft ~fte __ Itt' It 1IM'p4:eft "e!'11 eft 1 e aepeP8te ftamell teM • ellll;] e et '!e Be 

etfte!' ~MhiUty '!fteft etl<!ft ee eHie'!e ep hee Beet! e_eIl: tiMe!' '!fte 

"I!'e¥ieiee et' 1!MIt 1!~'t 4:ft e1!ftet' e&aeeT IIpMt 1!fte eMft Itt' 1!fte ~e!'!t_ 

.. fteae ~pepet!'~ .. _ lt~e1!eft ee It ft_eteeri;- -i1! It~ 88 ~e 1!fte h~ 

ep 'lieuieee!l, etlhfee1! ~e ~fte ~_ Itt' '!fte e~ie!' _ ~e It~ 

1!fte e_e ~ep It ~imite~ ~e!'4:" '!e '!fte ~emH,,. Itt' ~fte 'lieedeftt't hII1! 

4:ft ~ no case shall -i1!; the homestead or the products, rents, issues or 

profits thereof be held liable for the debts of the owner, except as 

provided in this title; and should the homestead be sold by the owner, 

the proceeds arising from such sale to the extent of the value allowed 

for a homestead exemption as provided in this title shall be exempt to 
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Prob. Code § 228 

the owner of the homestead for a period of six months next following 

such sale. 

Comment. The survivorship right in the declared homestead formerly 
provided by Section 1265 is not continued. A probate homestead may be 
set apart for the surviving spouse and minor children pursuant to 
Probate Code Sections 660-666. 

18/321 

SUCCESSION 

Probate Code § 228 (amended) 

SEC. 2. Section 228 of the Probate Code is amended to read: 

228. If the decedent leaves neither spouse nor issue, and the 

estate or any portion thereof was community property of the decedent and 

a previously deceased spouse, and belonged or went to the decedent by 

virtue of its community character on the death of such spouse, or came 

to the decedent from said spouse by gift, descent, devise or bequest, or 

became vested in the decedent on the death of such spouse by right of 

survivorship in a homestead prior to January .h 1981 , or in a joint 

tenancy between such spouse and the decedent or was set aside as a 

probate homestead prior to January .h 1981 , such property goes in equal 

shares to the children of the deceased spouse and their descendants by 

right of representation, and if none, then one-half of such community 

property goes to the parents of the decedent in equal shares, or if 

either is dead to the survivor, or if both are dead in equal shares to 

the brothers and sisters of the decedent and their descendants by right 

of representation, and the other half goes to the parents of the de­

ceased spouse in equal shares, or if either is dead to the survivor, or 

if both are dead, in equal shares to the brothers and sisters of said 

deceased spouse and to their descendants by right of representation. 

If any of the property subject to the provisions of this section 

would otherwise escheat to this state because there is no relative, in­

cluding next of kin, of one of the spouses to succeed to such portion of 

the estate, such property shall be distributed in accordance with the 

provisions of Section 196.4 of this code. 
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Comment. Section 228 is amended to reflect the elimination of the 
survivorship right in the declared homestead and the fact that the pro­
bate homestead no longer vests title in the person for whom it is set 
apart. See Section 661(c) and Comment thereto and Comment to Civil Code 
Section 1265. 

10/920 

Probate Code § 229 (amended) 

Section 229 of the Probate Code is amended to read: SEC. 3. 

229. (al If the decedent leaves neither spouse nor issue, and the 

estate or any portion thereof was separate property of a previously 

deceased spouse, and came to the decedent from such spouse by gift, 

descent, devise or bequest, or became vested in the decedent on the 

death of such spouse by right of survivorship in a homestead prior !£ 
January h 1981 or in a jOint tenancy between such spouse and the 

decedent, such property goes in equal shares to the children of the 

deceased spouse and to their descendants by right of representation, and 

if none, then to the parents of the deceased spouse, in equal shares, or 

if either is dead to the survivor, or if both are dead, in equal shares 

to the brothers and sisters of the deceased spouse and to their descend­

ants by right of representation. 

(bl If the decedent leaves neither issue nor spouse, that portion 

of the estate created by gift, descent, devise, or bequest from the 

separate property of a parent or grandparent shall go to the parent or 

grandparent who made such gift, devise, or bequest or from whom the 

property descended, or if such parent or grandparent is dead, such 

property shall go in equal shares to the heirs of such deceased parent 

or grandparent. 

(c) If any of the property subject to the provisions of this 

section would otherwise escheat to this state because there is no rela­

tive, including next of kin, of one of the spouses to succeed to such 

portion of the estate, such property shall be distributed in accordance 

with the provisions of Section 296.4. 

Comment. Section 229 is amended to reflect the elimination of the 
survivorship right in the declared homestead. See Comment to Civil Code 
§ 1265. 
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12348 

INVENTORY AND APPRAISEMENT 

Probate Code § 600 (amended) 

SEC. 4. Section 600 of the Probate Code is amended to read: 

600. Within three months after h~ appointment, or within such 

further time as the court or judge for reasonable cause may allow, the 

executor or administrator ~ shall file with the clerk of the court an 

inventory and appraisement of the estate of the decedent which has come 

to h~s the possession or knowledge .£!. the executor ~ administrator A 

copy of the same inventory and appraisement shall be transmitted by 

Saeft the clerk to the county assessor if timely requested by e~ft 

the assessor. The inventory .~ shall include ~fte hemesteaer ~ 

ft~ eM all the estate of the decedent, real and personal, particularly 

specifying all debts, bonds, mortgages, deeds of trust, notes and other 

securities for the payment of money belonging to the decedent, with the 

name of each debtor, the date, the Sum originally payable, the indorse­

ments thereon, if any, with their dates, and a statement of the interest 

of the decedent in any partnership of which he the decedent was a mem­

ber, to be appraised as a single item. It Ba~ shall include an account 

of all moneys belonging to the decedent. The inventory and appraisement 

shall be prepared in such form as to set down each item separately with 

the fair market value thereof at the time of the decedent's death in 

dollars and cents in figures opposite the respective items. 

Comment. The provision of Section 600 that related to the declared 
homestead is deleted in recognition of the elimination of the survivor­
ship right in the declared homestead. See Comment to Civil Code § 1265. 
The other changes in Section 600 are technical. 

10/919 

PROBATE HOMESTEAD 

Probate Code § 660 (amended) 

SEC. 5. Section 660 of the Probate Code is amended to read: 

660. (a) Until the inventory.!! filed, the 'Doe decedent's sur­

viving spouse and minor children are entitled to remain in possession of 

the h~eae family dwelling, the wearing apparel of the family, the 
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household furniture and other property of the decedent exempt from 

execution T ~~ ~fte ~~~ ~e ~~ • 

(b) Upon the filing of the inventory ;FftM'eltpefl T or at any sub­

sequent time during the administration, the court, on petition therefor, 

may in its discretion ~ : 

(1) Set apart to the surviving spouse, or, in case of his or her 

death, to the minor child or children of the decedent, all or any part 

of the property of the decedent exempt from execution T 8ftft ~* ~ 

(2) Select and set apart ~fte .! homestead 8Me~ It,. ~lte 8I'e~"e8. 

8P e~fteto 8P ~ftem; 8ftft ~ee8Metl wItHe ItMft wepe ~T ~ ~fteft 

e m&PP~ I'epeea'" 8~~ hemeeteetl, in the manner provided in this 

article. 

Comment. Section 660 is revised to make establishment of a probate 
homestead permissive rather than mandatory. The factors to be used in 
guiding the court in the exercise of its discretion are prescribed in 
Section 664. 

The provisions of Section 660 that related to the declared home­
stead are deleted in recognition of the elimination of the survivorship 
right in the declared homestead. See Comment to Civil Code § 1265. 

10/916 

Probate Code § 661 (amended) 

SEC. 6. Section 661 of the Probate Code is amended to read: 

661. (a) The homestead may be set apart 'U a8 heme8teetl hee 

It_ 8Mee~ eee~~ 8ftft ~eeede"r 8P H e&ee ~fte he_etea" 

11_ eel:eeteoi It,- 'tlte e~ eft 8P ~lte eepapate 1'l'8pe~ eP ~he 

oieeetleltt; ~lte """ee"eat flM h~ teifteoi <tltepeH, ~fte e~ ~a <the _P hePeH~p I'pe,"'oieoi, ~ -~T tle""'r:aa4!e 8ftft 8e'!! ..-

aftft ~e ~e Ite ~eeeptleoi 8 hemee~ for the use of the surviving spouse 

and the minor children, or, if there be no surviving spouse, then for 

the use of the minor child or children T ~ 

(b) The homestead may be selected out of the community or quasi­

community property of or out of ~eel:property owned in common by the 

decedent and the person or persons entitled to have the homestead set 

apart, or ~ <tfte!!e Ite fie e~~ I'pel'ept,. ep ~aa&f:feemmaft~ I'pel'ep~ 

<lftft fie ettelt I'Pepept,. e1fftetl ~a e_"",a, 'theft.!.. subj ect to Section 664, out 

of the separate property of the decedent. 
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(c) The ol~ 1!fte PP8jteP*,," 8~ tlJl'ftH 48 1!!te 8epM'tl1!e pP8peP*1' ~ 

1!fte eeee&~ 1!fte court can set 41! the property apart only for a limited 

period, to be designated in the order, and in no case beyond the life­

time of the surviving spouse, or, as to a child, beyond its minority ~ 

tlM; tlttlofee~ .e ettelt.!.. Subject.!£ the homestead right, the property .£t 
the decedent remains subject to administration including testate and 

intestate succession 

i'eP .fte P1!P!"!ll!Iel'l M 1!!tH tl_~ .fte 1!e_ !!'l:1!1!I8i}el!l_ftity 

ppepert,. tlM III!1~arate pPtlp~ ftl!l¥e 1!fte lIlel!lfti~1!I ~4:¥eft 1!h __ 

ift Seeeil!lft .I,~~ tl~ 1!fte GWH, Gelle.-

Comment. The provisions of Section 661 that related to the de­
clared homestead are deleted in recognition of the elimination of the 
survivorship right in the declared homestead. See Comment to Civil Code 
§ 1265. The provision of Section 661 that related to recordation is 
continued in Section 1222. 

Subdivision (a) does not preserve the provision of former Civil 
Code Section 1265 that permitted the court to assign the homestead for a 
limited period to the "family" of the head of a family other than the 
surviving spouse and minor children. The decedent is not ordinarily 
legally obligated for the support of such persons. A decedent Who 
wishes to provide for such persons may do so by an inter vivos instru­
ment other than the declared homestead or by a testamentary disposition. 

Subdivision (b) and Section 666, Which continue the former last 
paragraph of Section 661, do not require that the homestead be selected 
out of real property. The homestead may be selected out of personal 
property such as a mobilehome. Subdivision (b) also codifies the rule 
that the court may select a homestead out of separate property of the 
decedent despite the availability of community or tenancy-in-common 
property. See Estate of Raymond, 137 Cal. App.2d 134, 289 P.2d 890 
(1935). However, the court must give preference to community or tenan­
cy-in-common property. See Section 664. 

Subdivision (c) requires that the homestead be set apart only for 
a limited period, regardless whether the homestead is selected out of 
the separate property of the decedent or otherwise. This changes the 
rule of former Section 667, Which provided for vesting of the homestead 
property in fee. Under subdivision (c), the property remains subject to 
administration so that upon termination of the homestead right title to 
the property of the decedent set apart as a homestead vests in the heirs 
or devisees. Any portion of the homestead that is the property of the 
person for Whom the homestead was set apart remains vested in the person 
at the termination of the homestead right. As to the rights of cred­
itors during and after administration, see Section 663. 

-17-



Prob. Code § 662 

405/331 

Probate Code § 662 (technical amendment) 

SEC. 7. Section 662 of the Probate Code is amended to read: 

662. When ~~ the petition is filed, the clerk ~ shall set it 

for hearing by the court and give notice thereof for the period and in 

the manner required by ~e~ft Section 1200 eP ~e eeee 

Comment. The changes in Section 662 are technical. 

100/908 

Probate Code § 663 (repealed) 

SEC. 8. Section 663 of the Probate Code is repealed. 

,~ H -lite ft_~M eMee~ e,. -lfte MeNM eM ft~ e~ 

e~~ ep -tfteIItT t11lriftp; ~1te4:~ eeveYtll'!'eT 8M ~eeeYtleei wItHe "~ ,,~ 

il.h'~, e~~ 'tftttft e _~ ~_.L,t eft!'&- ft_esteael, __ seleetetl 

i_ -tlte ~_Ri1!y- ,,~~ eY '1-t+e-ai:1!y- \u'e"erty, _ i_ 

~fte eepa~ete,,~~eYt, ei ~fte "eP&&ft eeil.eettfts e~ ~as ~a ~ eeleetieR 

eP -tfte ~-e;- 8M ~ -tlte _r¥i¥tfts ~~ ft_ tlft eeft.e,eel 1!fte ftemeeteeel 

~e -tfte e~ e~ e,. e ~eeeMeei eeft¥eyattee "Meft £aHd 'te efO!I~eaeil.y 

~e&e~ ftH ft_&MatI ~~ _ Pl'M'~ e,. S_ieft ~ eP 'tfte G~iI. 

GetieT 'tfte h_M<ltI _~ eft 1!fte tieMft eP e~e!!' e~T ehal1ltely 

~ .. -tlte ~lIl!'\'har .. 

H ~fte haaeateeel ,,_ ~eleetetl ft_ ~fte e~fte ,,~1!y- eP 

~fte t1eeeeleft't ~_ ftH eaMe ... t, eY -if' 'tfte _~ ~~ ft_ 

tla'he,eel -tfte ilIIIIlft&Matl 1!e 'tfte e~ e~_ e,. e tla ... ,eye ... ee "Melt 

i~letI ~a ~pyeeely ~eeeP\'e ft_ateM Y~ 8& "l'M'~ ey Seet!e ... 

l.1!4~ eP -tfte G~ GetieT -tfte h_M<ltI vaeta, e ... t1efth; -i ... hH haHa 

e~ «daee!! , ~et 1!1t 'tfte ,,_ eP -tlte e_ 'tit eet ·U ~ ~ e 

iI.~teeI "e~ieel 'tit 'the ~ly eP 1!fte tieeeele ... t 88 hepeiaeh&¥e ,,~eIetI .. 

flo e~fte!!' __ 1!fte h_&MatI ie tlft ~1tIo~ -te 1!1te peymeat eP eftY 

t1ee.t elC' '}H~1!y- eJli!!tias 8Sftitle4! -the epalHlee e~ e~ eP 'the1IIT 

e~ -lfte -l~ ep tieeth ep either, ~~ _ pra.ieleel ~ ... -tlte G~ Getle .. 

Il_ 1!fte "lI~e!le!l ep 'tMe ~""'T 1!1te 1!_ !!'Ift8ei:jea ......... hy 

"Pltp'eP'ty-!l 8 ... e1 1!~fte "pepertyl! he¥e 1!1te -ioftse ~Weft 'tfteee _ 

~ ... S~ ..... iI.~~ eP -lfte G~ Getle .. 
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Comment. Section 663 is repealed in recognition of the elimination 
of the survivorship right in the declared homestead. See Comment to 
Civil Code § 1265. 

100/939 

Probate Code § 663 (added) 

SEC. 9. Section 663 is added to the Probate Code, to read: 

663. (a) Property of the decedent set apart as a homestead is 

subject to claims against the estate of the decedent, subject to the 

homestead right. The homestead right in property of the decedent is 

subject to claims against the estate of the decedent that are secured by 

liens and encumbrances on the property. 

(b) The homestead right in the property of the decedent and in the 

property of the person for whose use the homestead is set apart is not 

subject to claims against the person. 

(c) Property of the decedent set apart as a homestead is subject to 

claims against the testate or intestate successors of the decedent or 

other successors to the property after administration, subject to the 

homestead right. 

Comment. Subdivision (a) of Section 663 states the rules governing 
liability of homestead property for debts of the decedent. The first 
sentence makes clear that such property may be used to satisfy debts of 
th~ decedent, but any sale is subject to the homestead right of occu­
pancy by the surviving spouse and minor children. This codifies the 
rule of Estate of Tittel, 139 Cal. 149, 72 P. 909 (1903). The second 
sentence recognizes the common law rule that the homestead does not 
affect prior liens and encumbrances. See, e.g., Estate of McCauley, 50 
Cal. 544 (1875); Estate of Huelsman, 127 Cal. 275, 59 P. 776 (1899). 
However, the court may order exoneration of the homestead from prior 
liens and encumbrances by payment out of estate funds. See Section 
664(b). The court may also select as a homestead property not subject 
to liens and encumbrances or property whose liens and encumbrances will 
be discharged in probate. See Section 664(a) (discretion of court). 

Subdivision (b) states the rule governing liability of the home­
stead right for debts of the surviving spouse and minor children. Sub­
division (b) creates an absolute exemption for the homestead right, both 
as to prior and subsequently incurred debts, and regardless of liens 
created on the homestead right. This reverses the rule of MacQuiddy v. 
Rice, 47 Cal. App.2d 755, 118 P.2d 853 (1941). Subdivision (b) does not 
preclude a creditor of the surviving spouse or minor children from 
reaching any interest in the property they may have after termination of 
the homestead right; this may occur where the homestead was selected out 
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of community property or property held in common by the decedent and 
person for whom the homestead is set apart. 

Subdivision (c) states the rule governing liability of homestead 
property for debts of the heirs or devisees or other persons who may 
have acquired the property through administration. The homestead prop­
erty is subject to administration and devolves as any other property, 
subject to the right of use of the homestead by the surviving spouse and 
minor children. See Section 661(c). Under subdivision (c) of Section 
663, the remainder interest but not the homestead right is subject to 
claims of creditors. 

100/968 

Probate Code § 664 (repealed) 

SEC. 10. Section 664 of the Probate Code is repealed. 

-lie4.. H -tlte hemeetea.! ee ee+eetea eM i.'eeel'aea, ee pl'ew:l:aea 

4.ft Geedeft -li~ itt I'eftl'fteti 4ft 'l!lte 4_ftte~ apP1'8!:1tett et ftM _ 

'l!lte __ M- tlte heme!!tea.! e!temJ>t"'-T ee p_Wet! y tlte GwH Get!e 

aM !:ft ~ at tlte eate 8P eeet~ ft -tfte eeeeaeftt, el' wee pl'e¥iettM-y 

8ptli.'ftHelt lie p_Wet! 4ft tlte GW*i Get!e aM elteft eppl'llbea 'Mitte 

e~ ftM eJteeet!: t~ -ftt-r tlta e_ 8ftaH el'<iei.' !:t eet epei.'t tit 

tlta pepseft!! 4ft w~ t~ H _ete<i ~ tlte pl!ee~ '!IeetHft.. H!:t 

itt I'eftl'fteti y tlte!:ft""Mel',. eppi.'ft!:1tett e'l! _ 'I!~ 'I!~ -IHttT 

'l!lte ~taftee taw i.'eiepee -ftt-r ltef.ei.'e ~e _\tee ftitt l'etttI'ftT a!!eel'ta!:ft 

aM 81'f1i.'8!:ee tlte ... ~ ft tlte fte_eteaol at 'l!lte """me -tfte _ vee 

eeleetea, eM * tltte!t ... al1te eneeetie t~ _IHtt, 81' # -tfte ~tea<i 

v_ eppI'aHee lie p_Wet! !:ft tlte G!I:¥H Get!e aM elteft epppabeti ... al1te 

eweeet!e<i t~ ~ he mtet <lete_:i:fte wftetltel' tlte ppem:i:ee!! e8ft 

lte eh Uea v!l:tftetlt _t'!I:ei -ift;i tI~, eM * he f!l:Me t~ -tfte,. e8ft 

lte tftti8 e!l:¥!:t!e<iT fte _t eeaeaetti.'e eM tie'!! ft!t&1't tit -tfte pai.'t!I:ee ettt!:tie<i 

'l!itet'ete '!Itte!t ~_ tiP tlte pn.bee, 'ifteltle:i:,,!! -tfte llvell!:,,!! ft~ 

_ wHi e~ 'ift ¥It1-Ite ~at -4!T aM maIoe i.'ep&1't thepeee , ~~ 

aft e!t8et eeeeP:i:pt:i:eft M- tlte p_:i:eft '!let epei.'t ee e fteme!!teae.. 

Comment. Section 664 is repealed in recognition of the elimination 
of the survivorship right in the declared homestead. See Comment to 
Civil Code § 1265. 
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101/127 

Probate Code § 664 (added) 

SEC. 11. Section 664 is added to the Probate Code, to read: 

664. (a) In selecting and setting apart the homestead, the court 

shall consider the suitability of the property for use as a dwelling, 

the needs of the surviving spouse and minor children, the liens and en­

cumbrances on the property, the claims of creditors, and the needs of 

the heirs and devisees of the decedent. The property selected as a 

homestead shall be the most appropriate property available in light of 

the foregoing considerations and other relevant considerations, as 

determined by the court in its discretion, giving first preference to 

the community or quasi-community property or property owned in common by 

the decedent and the person entitled to have the homestead set apart. 

(b) The court may order that any claims secured by liens or en­

cumbrances on the property set apart as a homestead shall be paid out of 

funds of the estate. In ordering payment of claims, the court shall 

consider the value of the property, the estate plan of the decedent, the 

financial condition of the decedent's estate, and other relevant con­

siderations, as determined by the court in its discretion. 

Comment. Subdivision (a) of Section 664 codifies the prinCiple 
that the court has broad discretion in selecting the homestead and may 
take into account a wide variety of factors in exercising its discre­
tion. See, e.g., Estate of Barkley, 91 Cal. App. 388, 267 P. 148 (1928); 
Estate of Claussenius, 96 Cal. App.2d 600, 216 P.2d 485 (1950). The 
court may select the homestead out of the separate property of the 
decedent but must give a preference to community or tenancy-in-common 
property. See Section 661 and Comment thereto. The court may select 
any appropriate property as the homestead and is not limited to the 
existing dwelling. Under subdivision (a), unlike former Sections 664-
666, there is no appraisal and division procedure required. The court 
will have svailable the appraised value of all the property returned in 
the inventory, and may select accordingly. 

Subdivision (b) reverses the rule of Estate of Huelsman, 127 Cal. 
275, 59 P. 776 (1889), that precluded payment of liens and encumbrances 
out of estate funds. It supersedes former Section 735 which required 
exoneration in the case of a survivorship right in a declared homestead 
but not in the case of a probate homestead. See, e.g., McGahey v. 
Forrest, 109 Cal. 63, 41 P. 817 (1895) (predecessor statute). 
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101/129 

Probate Code § 665 (repealed) 

SEC. 12. Section 665 of the Probate Code is repealed. 

i~ U -the ~ft!tep~ee -t1Ht i!ei-eree ~H<ls -tfttt-t -tfte "f&He ei-

-tlte liP_bel! e-t -tile -tN!e ei- -tlt~ eei-eeM:MI eKeeeeeti -the __ t reEerr..e 

te y Seerieft iilt;- 8M -tlte-t t~ eltftftM Ioe ew'i:tieti ,,~he1tt _tedal 

~ftfttt'y. Ite _t i!epM't' ",tte\t E~~ 8M tftereeher -tfte _I!i!t -,-

IMloe 8ft e~ EM -the ",ele ei- tile IIpembel! eM -tfte ~l!tfl:hlSt'i:eft ei-

the II!'tIeeetie -te -tile ~~ eftti:~ <tftereteT 

Comment. Section 665 is repealed in recognition of the elimination 
of the survivorship right in the declared homestead. See Comment to 
Civil Code § 1265. 

28/834 

Probate Code § 665 (added) 

SEC. 

665. 

13. 

(a) 

Section 665 is added to the Probate Code, to read: 

The court may 

time prior to termination of 

by order do any of the 

the homestead right if 

following at any 

in the court's 

discretion to do so appears appropriate under the circumstances of the 

case: 

(1) Modify the period of the homestead right or terminate the 

homestead right. 

(2) If the homestead was selected out of property other than the 

separate property of the decedent, direct sale of the property and 

investment of the proceeds in other suitable property which shall be 

subject to the same rights and liabilities of the parties as the prop­

erty set apart as a homestead. 

(b) A court order under this section shall be made upon motion of 

any of the following parties and notice to the others: 

(1) The persons for whom the homestead is set apart. 

(2) The testate or intestate successors of the decedent or other 

successors to the property set apart as a homestead. 

(3) Persons having claims secured by liens or encumbrances on the 

property set apart as a homestead. 
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Comment. Section 665 gives the court continuing jurisdiction to 
modify the homestead in recognition of the possibility of changed cir­
cumstances. The court may order sale and investment in new homestead 
property only if the homestead was selected out of community or quasi­
community property of or property owned in common by the decedent and 
the person for whom the homestead is set apart. This is comparable to 
the provision of former Section 667 that vested such property in the 
homestead recipients in fee, thereby enabling subsequent transfer and 
reinvestment of the homestead property. 

28/832 

Probate Code § 666 (repealed) 

SEC. 14. Section 666 of the Probate Code is repealed. 

eeeT WIteft 4!),e i!",,_ e~ 4!fte ~ftlt_~4!_ _ ~fl!e H ~HeaT 

4!),e -e~i!1o eheH ee4! 4!),e 8_ ~ei! heai!M>s ~ 4!),e -e_ eM SHe _~ 

4!ltei!eM' ~"i! 4!ite ,_~Itft eM ~ft 4!),e _ei! i!-e'ltthea It,- Se-e4!Hft ~ 

M 4!It!l:e -eeft6T H 4!),e -e1tt!i!4! H eedltHea 4!ite4! 4!),e i!",,_ H eltHe-e4!; 

~4! _e4! lte -e~ft; e4!fteiC'W!:ee i!-efeet'e&T b _ 4!),e i!~4! H 

i!e;ee4!eft; 4!),e -e1tt!i!4! My ~ft4! e flew ~e~ei!ee 4!.. e1HtII!He 8M ~4! 

It~ 4!),e hemeMeaftT efta eHt!l:l-ei! ,_~ My lte Itaft ~ .. r 4!ite e .... ~e .. 

ei! i!e;eerieft e~ h!l:e i!.".ei!4!; !tit It~ 4!),e ~Ho!t4! i!..,..i!4!T 

Comment. Section 666 is repealed in recognition of the elimination 
of the survivorship right in the declared homestead. See Comment to 
Civil Code § 1265. 

28/835 

Probate Code § 666 (added) 

SEC. 15. Section 666 is added to the Probate Code, to read: 

666. As used in this article: 

(a) "Quasi-community property" means personal property, wherever 

situated, and real property situated in this state, heretofore or here­

after acquired in any of the following ways: 

(1) By either spouse while domiciled elsewhere which would have 

been community property if the spouse who acquired the property had been 

domiciled in this state at the time of its acquisition. 

(2) In exchange for real or personal property, wherever situated, 

which would have been community property if the spouse who acquired the 

property so exchanged had been domiciled in this state at the time of 

its acquisition. 
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(b) "Separate property" does not include quasi-community property. 

Comment. Section 666 continues the substance of the former last 
paragraph of Section 661, which incorporated by reference former Civil 
Code Section 1237.5. Unlike former Civil Code Section 1237.5, however, 
Section 666 applies to personal property as well as real property. The 
homestead may be selected out of personal property such as a mobi1ehome. 

28/836 

Probate Code § 667 (repealed) 

SEC. 16. Section 667 of the Probate Code is repealed. 

ee+T WhefI Jlrette~ .. ~Itei! ~Ita .... h_~ ~e~ a!lt! i!eee~" 

ftt.o~ ~he il:HeMse ~ ~he eeeellet!~. ~ .. ~ ~'" ~ .. ~Ite _ ~ ~he 

~IHIIUY, ;ht e .. eltHe ...... w~ ~lte Jli!&¥Hi ....... .. ~ ~ft.M ai!~e; .. tteIt JI....,.~Y, 

H 4;he eeee"e .. t iI:~ a .... !!¥!:Y!:ft! .. pett&e a!lt! .... e_ ~ H ~lte 

JI....,.~ ~ .. tteIt ""e-t H <the eeeellet!~ ~ M .... e ",*-", eItH .. 

.. '" -ehHtiPe .. , .... e;'heU .. ~ _ell Jlrette"""" 1oeil:eft!« 4;.. <the ~ .. "",i. ift! .. !'&" .... 

e!lt! 4;he i! ...... ~ "' .. <the eltH" .. '" -!O" -e~ eIte_ <t .. <the eltile",eftt 

H <theJ.'e -!olt ........ ""'bift! .. "e ....... ",he wheil:e "el:~ft!~ "' .. ",he ",*-", elt!:W 

It'" -e1tHer'eftT 

Comment. Former Section 667 is superseded by Section 661(c), which 
permits the homestead to be set apart only for a limited period, regard­
less of the character of the property from which the homestead is se­
lected. See also Section 665(b) (sale and investment of proceeds of 
homestead selected out of property other than separate property of the 
decedent) • 

28/837 

Probate Code § 668 (repealed) 

SEC. 17. Section 668 of the Probate Code is repealed. 

eeih- A JI"- ........ eeoi-!:ft! loy JltH!'eIt ...... e'" ~tlte!'lfiee <t .. ~lte ift<tepelt<t 

~ e .. tin b i .. ~ ""e- -!O" e Itmaee<te.... wlt-!:elt It" 10...... eeei-1tfl>Ii !oft ",Ite 

il:HeHme ~ ~he e .......... ~ .. ItaU h...,.. ",he .. _ i!f.sIt~ ~It ~y MJ.' 

a .. e~", Ite<t~ erioie <the It_~ <tit h4:!ll " ie eeMeReoi loy Hw 

.... ",he JI""'1tItfI .......... !oft_a~ Ite ltalt _~..,. 

Comment. Section 668 is repealed in recognition of the elimination 
of the survivorship right in the declared homestead. See Comment to 
Civil Code § 1265. 
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PAYMENT OF CLAIMS 

Probate Code § 735 (repealed) 

Prob. Code § 735 

28/838 N/Z 

SEC. 18. Section 735 of the Probate Code is repealed. 

+~ ~ ~e He ftlti>Mlt4!ift!!: Me_ e. eee~_ 8ft ~ lteme­

It~ &fla ~ Maalt e~ ~e __ e _e ..ee~e M ,..,. ~ ~ _ 

gltH&* ~e _MeT ~ ti ....... &eeV.e& e,. &¥eA ~ ett& ~"Ree81 

wlte4!fteico ~ol ... \H!'f!&eft4!e& ....... 4!T 4:~ itltewlt ... -as Iut_ 4!e ~ ettee¥-

_ ... etiIft~.-T _tt* 1>e ~ "'"* ~ _M !VRII8. U ~ Malle * 
4!lte e&4!Me He _ ~~4:e4:eR4! ;HH; ~ ~ ~ d ....... ee 8uvnll 

.. ftti~ 1>e ~ jHl'8,._4:_~ ~A MAst! e1 ....... eU8'"-"ell, ett& ~ ~_ 

e. eRe_I'''''_ 8ft 4!lte A&!oe&4!ee& &i>&M ~ ge etienell "g&iRet ~e 

~H ;HH; &fll' eef;i,ai8MIl' -~R8 ~ __ I"'}'IIQA', 

Comment. Former Section 735 is superseded by Section 664(b). See 
Comment to Section 664 (b) • 

28/839 

NOTICES 

Probate Code § 1200 (amended) 

SEC. 19. Section 1200 of the Probate Code is amended to read: 

1200. Upon the filing of the following petitions: 

(1) A petition under Section 641 of this code for the setting aside 

of an estate; 

(2) A petition to set apart a homestead or exempt property; 

(3) A petition relating to the family allowance filed after the 

return of the inventory; 

(4) A petition for leave to settle or compromise a claim against a 

debtor of the decedent or a claim against the estate or a suit against 

the executor or administrator as such; 

(5) A petition for the sale of stocks or bonds; 

(6) A petition for confirmation of a sale or a petition to grant an 

option to purchase real property; 

(7) A petition for leave to enter into an agreement to sell or give 

an option to purchase a mining claim or real property worked as a mine; 

(8) A petition for leave to execute a promissory note or mortgage 

or deed of trust or give other security; 
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(9) A petition for leave to lease or to exchange property, or to 

institute an action for the partition of property; 

(10) A petition for an order authorizing or directing the invest-

ment of money; 

-tHt A i!~i!t> eP ~o!._i!!t ee"ee1!'~ 8 ~a&t 

-t~~t (11) An account of an executor or administrator or trustee; 

-t~ (12) A petition for partial or ratable or preliminary or final 

distribution; 

-t~ (13) A petition for the delivery of the estate to a nonresi-

dent; 

-t~t (14) A petition for determination of heirship or interests in 

an estate; 

-t~ (15) A petition of a trustee for instructions; 

-t~ (16) A petition for the appointment of a trustee; 

-t~t (17) Any petition for letters of administration or for probate 

of will, or for letters of administration-with-will annexed, which is 

filed after letters of administration or letters testamentary have once 

been issued; and in all cases in which notice is required and no other 

time or method is prescribed by law or by court or judge, the clerk 

shall set the same for hearing by the court and shall give notice of the 

petition or application ei! i!~~ or account by causing a notice of the 

time and place of hearing thereof to be posted at the courthouse of the 

county where the proceedings are pending, at least 10 days before the 

day of hearing, giving the name of the estate, the name of the peti­

tioner and the nature of the application, referring to the petition for 

further particulars, and stating the time at which the application will 

be heard. 

At least 10 days before the time set for the hearing of such 

petition T £! account ei! i!~~ , the petitioner or person filing the 

account ei! eeeo!.~ t>lte ~ .... ef. It i!~ eP ~o!.8ei!-' _ 

shall cause notice of the time and place of hearing thereof to be mailed 

to the executor or administrator, wft .... he o!.e if not the petitioner, to 

any coexecutor or coadministrator not petitioning, and to all persons 

(or their attorneys, if they have appeared by attorney), who have re­

quested notice or who have given notice of appearance in the estate in 
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person or by attorney, as heir, devisee, legatee or creditor, or as 

otherwise interested, addressed to them at their respective post office 

addresses given in their requests for special notice, if any, otherwise 

at their respective offices or places of residence, if known, and if 

not, at the county seat of the county where the proceedings are pending, 

or to be personally served upon such person. 

Proof of the giving of notice must be made at the hearing; and if 

it appears to the satisfaction of the court that e~ the notice has 

been regularly given, the court shall so find in its order, and e~ 

the order, when it becomes final, e~~ Be is conclusive upon all 

persons. 

Comment. Section 1200 is amended to reflect the repeal of former 
Sections 664 through 666 relating to the report of appraisal of home­
stead property. 

10165 

Probate Code § 1202 (amended) 

SEC. 20. Section 1202 of the Probate Code is amended to read: 

1202. At any time after the issuance of letters testamentary or of 

administration, any person interested in the estate, whether as heir, 

devisee, legatee, creditor, beneficiary under a trust, or as otherwise 

interested, or the State Controller, may, in person or by attorney, 

serve upon the executor or administrator or trustee, or upon the attor­

ney for e~ the executor, administrator, or trustee, and file with the 

clerk of the court where the proceedings are pending, with a written 

admission or proof of e~ service, a written request, stating that ~e 

the person desires special notice of the filing of any or all of the 

petitions T £! accounts e~ ~~8 mentioned in Section 1200 ~ ~8 

eeee , and giving the post office address of the person making the 

eameT 8P ~~ request £! the person's attorney. Thereafter ~~ the 

person e~~ Be is entitled to notice as provided in e~ Section 1200. 

Comment. Section 1202 is amended to reflect the repeal of former 
Sections 664 through 666 relating to the report of appraisal of home­
stead property. 
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APPEALS 

Probate Code § 1240 (amended) 

Prob. Code § 1240 

28/843 

SEC. 21. Section 1240 of the Probate Code is amended to read: 

1240. An appeal may be taken from an order granting or revoking 

letters testamentary or of administration; removing or refusing to 

remove a trustee of a testamentary trust; admitting a will to probate or 

revoking the probate thereof; setting aside an estate claimed not to 

exceed twenty thousand dollars ($20,000) in value; setting apart prop­

erty as a homestead or claimed to be exempt from execution e~~ 

4:"1': It ... ~ ft eft 8J1'1'P&4:ee!.' e ... e~e4:ee!.'!t 4:" eet;U"I': ~ It heme-

granting or modifying a family allowance; directing or authoriz-

ing the sale or conveyance or confirming the sale of property; directing 

or authorizing the granting of an option to purchase real property; ad­

judicating the merits of any claim under Sections 851.5, 852 or 853; 

allocating debts under Section 980; settling an account of an executor 

or administrator or trustee, or instructing or appointing a trustee; 

instructing or directing an executor or administrator; directing or 

alloWing the payment of a debt, claim, legacy or attorney's fee; fixing, 

directing or allowing payment of a trustee's compensation; determining 

heirship or the persons to whom distribution should be made or trust 

property should pass; distributing property; determining that property 

is community property passing or belonging to the surviving spouse 

pursuant to Section 655; refusing to make any order heretofore mentioned 

in this section; fixing an inheritance tax or determining that none is 

due; or authorizing a personal representative to invest or reinvest any 

surplus moneys pursuant to Section 584.5. 

Comment. Section 1240 is amended to reflect the repeal of former 
Sections 664 through 666 relating to the report of appraisal of home­
s tead property. 

28/844 

INHERITANCE TAX 

Revenue & Taxation Code § 13621 (repealed) 

SEC. 22. Section 13621 of the Revenue and Taxation Code is re­

pealed. 
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SEC. Z3 

±~~i-T ~ ... _i~ i .. -t.lte fllH'¥~ fI~ .. !!' .. ..,. fI~!!' pe_" 
M .. ..,. !'!!'8fte!!'~ e_~~ .. h_i!ee<!I e!!'eHeft !' .. l'8 ...... t -t.fI -t.lte 

G~± G..ae H .. -t.!!'<IftMe!!' fI!tIt~ -t. .. -t.M .. l'eftT 

Comment. Section 13621 is repealed in recognition of the elimination 
of the survivorship right in the declared homestead. See Comment to 
Civil Code § 1265. 

28/845 

TRANSITIONAL PROVISION 

SEC. 23. (a) A homestead declared and recorded prior to the opera­

tive date of this act pursuant to Sections 1237 through 1304, inclusive, 

of the Civil Code shall, on the operative date, cease to have effect for 

the purpose of survivorship rights. 

(b) A homestead set apart by order of the court prior to the op­

erative date of this act pursuant to Sections 660 through 668, inclu­

sive, of the Probate Code remains vested as provided therein and is a 

transfer subject to Part 8 (commencing with Section 13301) of the 

Revenue and Taxation Code. 

32/576 

SEVERABILITY CLAUSE 

SEC. 24. If any provision of this act or the application thereof 

to any person or circumstances is held invalid, the invalidity does not 

affect other provisions or applications of the act that can be given 

effect without the invalid provision or application, and to this end the 

provisions of this act are severable. 
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