#H1=500 8/30/79
Memorandum 79-36
Subject: Study H=500 — Quiet Title Actions (Comments on Tentative
Remendation)

The Commission's tentative recommendation relating to quiet title
actions was distributed for comment to title companies and other inter-
ested persons in May 1979, A copy of the tentative recommendation is
attached, The purpose of the tentative recommendation is to provide a
direct in rem quiet title action as a means of enhancing marketability
of title without having to use devices such as partition or adverse
possession actions to obtain an in rem decree.

The only comment on this tentative recommendation that we have re-
ceived is from Mr. Garrett Elmore, attached as Exhibit 1. Mr. Elmore
served as the Commission's consultant in preparing the partition stat-
ute, which enables an in rem quiet title decree. The points raised by
Mr, Elmore are analyzed below in the order in which he raises them. We
hope to approve the tentative recommendation to print and for submission
to the Legislature as a final recommendation, after making such changes

as appear to be necesgsary.

Foreclosure of Valid Interests

An in rem decree requires the joinder of "all persons, known and
unknown, having or claiming any right, title, or interest in the prop-
erty." To accomplish joinder, known persons are actually served and
unknown persons are served by posting and publication. Inmherent in this
process is the likelihood that persons served as unknown persons will
never recelve notice of the proceeding, and that valid interests in the
property might be foreclosed. Cases have upheld the constitutionality
of in rem procedures against due process challenges if reasonably dili-
gent efforts are made to ascertain and locate all known persons, through
tracing of records and inspection of the property.

The Commission's quiet title draft conforms to constitutiomal
requirements. Section 763.010 permits the court to order service on
unknown persons by publication if it appears to the satisfaction of the
court that the plaintiff has used reasonable diligence to ascertain the
identity and residence of and to serve summons on the persons named as

unknown defendants." Mr. Elmore suggests that greater statutory defini-—
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tion of what persons are "known" for the purposes of the in rem decree
is important, referring to Gerhard v. Stephens, 68 Cal.2d 864, 442 P.2d
692, 69 Cal. Rptr. 612 {(1968). In Gerhard the court pointed out "the
general rule that a party in the actual possession of real property
cannot be regarded as an 'unknown' person so as to be bound by a decree
based upon published service." 68 Cal.2d at 908. The court also pointed
out that reasonable diligence to ascertain known claimants does not
require that a plaintiff must "pursue every missing link in the chains
of title or trace every stray deed recorded since the first volume of
deeds. Such a requirement would defeat the intent of the Legisature to
permit a party cccupying and using the property for a given period to
obtain a marketable title.” 68 Cal.2d at 909.

In view of these observations, the staff believes it would be
useful to make clear in the statute that persons in possession must be
actually served. The determination of what constitutes reasonable
diligence must be left to the trier of fact in the circumstances of each
case. The staff would add to Section 763,010 the following provision:

(c) Nothing in this section authorizes service by publication

upon any person named as an unknown defendant who is in open and
actual pogssession of the property.

Comment. Subdivision (c} codifies case law. See, e.g.,
Gerhard v. Stephens, 63 Cal.2d 864, 908, 442 P,2d 692, _ , 69 Cal.
Rptr. 612,  (1968); Manuel v, Kiser, 94 Cal. App.2d 540, 545,
210 p.2d 918, (1949).

Mr, Elmore also has a number of other suggestions to help ensure
adequacy of the notice to the defendants. He would permit the court to
require an abstract of title and to appoint a referee to investigate the
"reasonable diligence” exercised by the plaintiff in seeking out unknown
defendants, Based upon the partition statute, such provisions would
read:

762.040, The court shall upon its own motion or upon motion

of any party make such corders fe# jeinder eof additionat panties
as are necessary or proper :

(a) For joinder of additional parties.

(b) Requiring the plaintiff to procure a title report and
designate a place where it ghall be kept for inspection, use, and
copying by the parties .

Comment. Subdivision (a) of Section 762.040 is comparable to a
portion of Section 872.520(c) (partitiom).
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Subdivision (b) is drawn from Section 872.220 (partition). It
may be particularly useful where defendants are joined as unknown

persons.

763,010, (b) If upon affidavit it appears to the satisfaction
of the court that the plaintiff has used reasonable dilegence to
ascertain the identity and residence of and to serve summons on the
perscons named as unknown defendants and persons joined as testate
or intestate successors of a person known or belleved to be dead,
the court shall order service by publication pursuant to Section
415.50 and and provisions of this article. The court may, in its
discretion, appoint a referee to investigate whether the plaintiff
has used reasonable diligence and to ascertain the identity and
residence of persons sought to be served by publication, and the
court may relg,on the report of the referee instead of the affi-
davit of the plaintiff in making the order for service by publica-
tion.

Comment. Subdivision (b) also authorizes the court to appoint
a referee to investigate the facts on behalf of the court where
service by publication is sought. The authority provided is a
specific instance of the general authority contained in Section
638(1).

Whether the plaintiff has used reasonable diligence to ascer-
tain the location and identity of known and unknown defendants is a
matter to be determined by the trier of fact under the circumstances
of the particular case. See, e.,g., Gerhard v. Stephens, 68 Cal.2d
864, 908-10, 442 P.24 692, _ - , 69 Cal. Rptr. 612, -
(1968).

The staff recommends that these provisions be adopted.

Mr. Elmore further suggests that the statute make provision for
awarding attorney's fees and épportioning costs, as in partition. The
staff would be reluctant to abandon the general rules as to attorney's
fees and costs here. Mr. Elmore's concern appears to be with liens,
encumbrances, and other minor interests forced to appear and defend in
an in rem action, rather than with foreclosure of walid interests with-
out notice, The staff suggests a more direct approach to take care of
these interests: permit the plaintiff to obtain an in rem decree while
specifically admitting or accepting the validity of specified interests
in the property, In this way only those interests in which there is a
real issue will be litigated. This can be done by the following revi-
sions:

761.020. The complaint shall be verified and shall include
all of the following:

{c) The adverse claims to the title of the plaintiff as to
which a determination is sought . If the plaintiff seeks a a deter-
mination as against all adverse claims, known and unknown, the com—
plaint shall so state.
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762.060. {(a) In addition to the persons required to be named
as defendants in the action, the plaintiff may name as defendants
"all persons unknown, claiming any legal or equitable right, title,
estate, lien, or interest in the property described in the com—
plaint adverse to the plaintiff's title, or any cloud upon plain-
tiff's title," naming them in that manner.

(b) If the plaintiff admits the validity of any adverse claim,
the complaint shall so state.

Comment. Subdivision (b) adds express authority to admit by
pleadings the validity of an adverse claim, thereby enabling an
action to determine title as against all persons, known and un-
known, with specified exceptions., This will avoid the need to
litigate interests accepted as valid to which the plaintiff's s title
is subject. See Section 764.010,

764.010. The court shall examine into and determine the
plaintiff's title and the claims of all the defendants. The court
shall not enter judgment by default but shall in all cases require
evidence of plaintiff's title and hear such evidence as may be
offered respecting the claims of any of the defendants , other than
claims the validity of which is admitted by the plaintiff in the
complaint . The court shall render judgment in accordance with the
evidence and the law,

Section 764.060 provides a relatively short period of 180 days
during which a quiet title judgment may be set aside. The purpose of
the short period is to enhance the marketability of the property. Mr.
Elmore would like to see the general provisions of Section 473.5 apply.
Section 473.5 permits a motion to set aside a judgment for up to two
years after entry where the judgment was based on default due to lack of
actual notice, The concern here is that where valid interests are
foreclosed by an in rem action in which service was made by publication,
180 days 1s not a reasonable time for the holder of the foreclosed
interest to become aware of the judgment and take actiom to remedy the
sltuation. The policy question is: Which deserves greater protection—
marketability of title or the possibility that there is an unknown walid
claim that has been foreclosed? The Commission should decide this
policy question., The staff believes the two can be reconciled by per=-
mitting challenges for the longer period while protecting the rights of
bona fide transferees, damages being the appropriate remedy. Section
764.060(b} does this to a limited extent. The staff would replace
Section 764.060 by a broader provision:
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764,060, The relief granted in an action or proceeding di-
rectly or collaterally attacking the judgment in the action, whether
based on lack of actual notice to a party or otherwise, shall not
impair the rights of a bona fide purchaser or encumbrancer for
value of the property.

Comment. Section 764.060 is intended to enhance the market—
ability of property as to which an in rem quiet title decree has
been rendered. An action or proceeding directly or collaterally
attacking the judgment in the action mey not affect the rights of
bona fide purchasers of the property; the plaintiff in the action
or proceeding may be relegated to a damage remedy. Section 764,060
does not prescribe limitations periods for direct or collateral
attack on a quiet title judgment. Such periods are governed by
other law, See, e.g., Sections 473, 473.5.

Under existing law, title iIs quieted as of the date the complaint
is filed. Section 761.020(d) permits the plaintiff to seek a declara-
tion of rights as of a specified date. This implements suggestions of
several commentators that it would be useful to allow such a procedure
where the concern 1s with some point earlier in the chain of title, and
not with subsequent events. Mr. Elmore has problems with this provi-
slon. He asks what happens if a defendant cross-complains seeking a
determination of rights as of a different date. The staff sees no
problem here-=the court will have to make two determinations of rights,
one pursuant to the complaint and one pursuant to the cross-complaint,
for each date as of which a determination of rights is sought. Mr,
Elmore also is concerned about long—established claims and minor claims
being subjected to the quiet title action. If the Commission adopts the
suggestion above to permit the plaintiff to admit the wvalidity of claims,

this problem would alsoc be resolwved.

Separation of In Rem Provisions

Mr. Elmore points out that as drafted, the quiet title provisions
appear to encourage in rem actions, whereas in most cases a quasi-in=-rem
action would be more appropriate and preferrable. He suggests that the
availability of both types of actions should be made distinct, perhaps
by creating separate chapters on in rem and quasi-in-rem actions. The
staff believes this can be accomplished by the following revisions:

761.020. The complaint shall be verified and shall include
all of the following:

{c)} The adverse claims to the title of the plaintiff as to
which a determination is sought . Z# ¢he plaintifé seeks a
determinstion s against all adverse eiaimar kneown and unbkwowns
+he ecempleint shalli se atater
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Comment, Subdivision (¢) secepnimes shat she requires the
naming of the specific adverse claims as to which the plaintiff
seeks to quiet title. The plaintiff may also seek to give the
quiet title an in rem effect under this chapter. The plaintiff's
title in such a case need nct be based on adverse possession as
under former Sections 749 and 749.1. This chapter includes special
provisions , including pleading provisions, to effectuate the in
rem aspects of the quiet title action. See Sections 762.060-
762.070 (unknown defendants), 763.010-763.040 (service of process),
764,010-764,050 (judgment).

762.010, The plaintiff shall name as defendants in the
action the persoms having adverse claims thet ase of reeond
or known to the pletntifif or remsonabiy apparent frem an inspeetion
of the preperey to the title of the plaintiff as to which a
determination is sought .

Comment. Section 762.010 states the rule for joinder of known
adverse claimants. Faillure to join these persons will result in a
judgment that does not bind them. See Sections 764.040 and 764.050,
For joinder requirements where the name or interest of the defendant
is unknown or where the defendant is deceased, see Sections 762.020
and 762,030, This eontinves the substamee of the £ivas poviien
of the second parapraph and supersedes & porsion of the fousth
paraseaph of former Seetiena F40 and 24041 and entends she
joinder reguivement <o elnimants reesenably spparent freom en
inepaction of the prepertyr ZFhis provisieon is drawn from Section
872510 {paseitionyr For the cifeet of failupre 2o join helders
of imbevests aetpaily known 4o 2he slaintiff or reasenably apparent
fpem an inspeetion of the propesreyy see Seepion 647650+ Tor
joinder of unknown persons, see Section 762.060.

762.060. (c) In an action under this gection, the plaintiff
shall name as defendants the persons having adverse claims that are
of record or T known to the plaintiff or reasonably apparent from an
Inspection o of the property

Comment., Subdivision (c¢) continues the substance of the first
portion of the second paragraph and supersedes a portion of the
fourth paragraph of former Sections 749 and 749.1, and extends the
joinder requirement tc claimants reascnably apparent from an
inspection of the property. This provision is drawn from Section
872.510 (partition), For the effect of failure to join holders of
interests actually known to the plaintiff or reasonably apparent
from an inspection of the property, see Section 764,050,

Transition Provisions

Mr. Elmore suggests that transition provisions would be useful.

Since we are not making major changes in procedures, other than author-

izing the new in rem proceeding, it would be possible to apply either

old law or new law to actions pending at the time the new act becomes

effective. However, there may be minor procedural changes, such as in
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the contents of the complaint, manner of service, etc., so the staff
suggests that for simplicity old law should continue to govern actions
commenced prior to the effective date and new law should govern actions
commenced after the effective date.
Actions commenced on or after the effective date of this act
are governed by this act. Actions commenced before the effective

date of this act are governed by the applicable law in effect prior
to the effective date.

Preservation of Case Law

Mr, Elmore is concerned that the recodification of the quiet title
provisions might be construed to overrule a line of cases that permits
the court to require the plaintiff to do equity as a condition to quiet-
ing title in the plaintiff., The staff has no objection to adding the
following provision to Section 760.040 (jurisdiction of court):

(c) Nothing in this chapter shall be deemed to 1limit any

authority the court may have to grant such equitable relief as may
be proper under the circumstances of the case,

Comment. Subdivision (c¢) makes clear that the recodification
of the quiet title provisions in this chapter does not impair any
equitable powers of the court. Cf. 3 B. Witkin, California Proce-
dure Pleading § 534 (2d ed. 1971) (plaintiff’s offer to do equity).
Mr., Elmore is also concerned about possible loss of case law inter-

pretations of the law. To the extent the law is changed, the relevance
of case law is diminished. To the extent the law is the same, the
relevance of case law 1s preserved. This is a continuing concern with
all the Commission’s recommendations. We state in our Annual Report
that, "While the Commission endeavors in the Comment to explain any
changes in the law made by the section, the Commission does not claim
that every inconsistent case is noted in the Comment, nor can it antici-
pate judicial conclusions as to the significance of existing case au-
thorities." The staff does not believe we can do any more than this,

We do plan to add a reference to the Gerhard case on interpretation of

"reasonable diligence" under Section 763.010.

Tolling Limitation Periods for Disability

Mr. Elmore points out that existing law tolls limitation periods
during which persons under disability such as minors and incompetent
persons may bring actions relating to title by adverse possession. This

is inconsistent with Section 764.060, which purports to strictly limit
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the pericd during which a quiet title decree is subject to challenge.
If the Commission accepts the revision of Section 764.060 suggested
above by the staff to simply protect bona fide purchasers and preserve
existing time periods, the apparent inconsistency will be eliminated.
As to the more general question of whether the adverse possession stat-
utes are in need of revision, the staff believes they are. However,
that is beyond the scope of this recommendation, which is intended as
strictly procedural, Perhaps we can review the substantive aspects of
the adverse possession provisions in connection with our broader study

of marketable title, which we hope to discuss next month.

Termination of 0il and Gas Leases

Mr. Elmore notes that Civil Code Section 794 provides an expedi-
tious means of clearing title to property subject to an expired oil or
gas lease and suggests that the provision be cross-referenced in some
manner, The staff plans to add the following references in the Comment
to Section 760,030 (remedy cumulative): "For special actions and pro-
ceedings to clear title, see Sections 770.010-770,080 (identity of
person in chain of title), 771.010-771.,020 (land dedicated for public
improvement), and 772.010=772.060 {right of entry or occupation of
surface lands under oil or gas lease). See also Civil Code § 794

(quitclaim of expired oil, gas, or mineral lease)."

Deferred Operative Date

Mr. Elmore asks whether the new act is to have a deferred operative
date. In light of the relatively minor procedural changes the new act
will make and in light of the intent of the new act to authorize a
proceeding not now generally availlable, the staff believes the new act
should take effect at the normal time, which would be January 1 follow-
ing the year of enactment, and sees no need to provide a deferred opera-

tive date.

Conforming Changes

Mr. Elmore asks whether there is to be a search of the codes for
conforming changes. We have made a limited search and the conforming
changes that appear to us to be necessary are set out in the yellow
sheets following the text of the proposed statute. Mr. Elmore’s par=-

ticular concern is with Civil Code Section 1006. This section appears
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on the first yellow page (page 17 of the tentative recommendation) with

our proposed conforming revisions indicated.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum ?9-36 7 E-500

EXHIBIT 1
GARRETT H. ELMORE
Attorney At Law

340 Lorton Avenue
Burlingame, California 94010

(415) 347-5665

August 18, 1979

John . DeMoully
California Law Revision Commission
Stanford, Ca. 94305

Re: Quiet Title Actions-Tentative Recommendation-May, 1979
Dear Mr., DeMoully:

Following are certain personal commenis and thoughté on
the above recommendation. They are submitted in my individual
capacity. They are not based on any claimed expertise or on
in-depth study.However, I did have experience in times past
with McEnerney, CCP 749, 738 and clearing title to a section
of land of swall value with about eight undivided ownerships,
for an oil and gas lease. I have now read the lastings and
Yale law review articles and reviewed some of the California
cases, including Gerhard v. Stephens {(1965) 68 Cal. 24 864,

As you know, 1 was consultant in the partition revision.
But, as pointed out below, quiet title is a broader remedy
with greater potential for mischief., Moreover, I do not feel
bound by everything in the recent partition statute.

Policy.

1) It is my belief the Recommendation goes too far in
acceptance of the argumenis of commentators for an in

rem proceeding to provide "marketable title" (whatever that
is). It will be a source of mischief in closing out valid
interests. California is a litigious state with a certain
potential for taking advantage of what the law permits.
Further, marketable title advocates seem to ignore the
inconvenience and expense which way result to persons holding
valid interests when compelled to respond to an im rem pro-
ceeding brought at the whim of an owner of property or an
interest therein. The existence of an in rem remedy (and
lack of prominence of the CCP 738 quasi in rem remedy-see
2), infra) would seem to increase the incidence ef bringing
in all parties, including undisputed enbumbrancers and lessees.
There is no provision for attorney and other expenses for
such persons and one would be difficult to write,

In sum, it is submitted the "marketitable title" argument



Page Two

as presented in the law review articles gives only
one side of the picture, i, €., the position of an
owner or claimed adverse possessors who, in person

or by predecessors, has necglected to nerfecti record
title or to remove clouds and suddenly wanis to clear
title to consummate a transaction,

Morecover, as pointed out below,the purpose seems
to require draconian measures to limit the rights
of persons having valid interests whe are not served
except by publication and who have no actual notice
of the proceeding which will often cut off their rights,
The Yale article frankly recognizes that some rights will
be cut off. It suggestsan indemmity fund (provided for
by the Torrens Act and of doubtful viability)., It also
refers to constitutional procedural due process questions
under the principles of the Mullane decisions of the
United States Supreme Court,

. It is therefore suggested ithat the present text be
re-examined to inscrt provisions that give greater pro-
tection to the interesis required to iwmplead or as to
which a quiet title decree is soughi., Consideration
should be given to (i) giving the court discretion to
require an abstract of title (see partition statute),

{(ii) permitting the court (in express terms) to appoint

a referee to examine into and report upon such matters

as proof of claims upon encumbrances and liens and facts

as to exercise of "reasonable diligence" to learn identity
and whereabouts of persons having record interests or

other "known" interests, so reliance will net have 1o be
placed solely on the affidavit allegations, (iii) workingz
out some format so that the couri makes attorney's fee
awvards (see partition statute), (iv) appropriate provisions
as to costs and expenses (see partition statute)}, ({(v),
certainly as to time limite and format, let general

law provisions apply {CCP 473, 473.5 jas in the partition
statute, and (vi) eliminating the provisions that plaintiff
may seek determination of title as of a particular date,
unless it is worked out better {example: can a defendant
cross complain seeking determination as of the present
time and override the plaintiff; example, suppose both pvr
all claimants derive title from a common granior and _gneo is
not concerned with earlier interests such as casements o-
encwibrances of ancient date).Should the prior date, for
example, be limited to one within the preceding 20 or 10
years, sc that wminor defendants will not have to sit
through evidence which does not concern them or stipulate
on some basis?




Page Three

In citing other in rem statutes, the Recommendation
in my belief does not sufficiently note that these statutes
are "special" statutes. They are available in limited
circumstances, except possibly CCP 749,749.1 could be
classified as "general' statutes, Th. sometime use of the
partition statute as a guiet title statute only seems to
me to be unsound.With enactiment of a general in rem statute
in California to establish title, it is believed the problens
of wvalid interests cut off will muliply and, if the pracedure
is too simplified the burden on the courts and judges will
increase,.

In Gerhard v. Stephens (1965) 68 Cal. 2d 864 the
California Suprene Court refused {to give effect +to
two prior All Persons quiet tiile decreecs to wipe out
the interests of successors toc a corporate oil and oo
lease having an interest of record.The decision narrowly
interpreted CCP 749 et seqg., when the interests were of
record, even preceding the cut off time expressed in CCP 749,
(The property apparently became producing cil property in
later years.) :

2) It is my belief that the present text does not sufficiently
distinguish, and encourage, quasi in rem actions.This is
perhaps a wmatter of drafting style, since such actions secen
clearly permitted.The concern is that practitioners will

be encouraged to file All Persons suits as a matter of
routine, when there is no practical necessity therefor. It
does not seem likely that in the near future at least
purchasers and lenders will forego title insurance and

rely Insiead upon an in rem decree (compare Yale article
in@icating that such a result might be possible). i

It is believed that one part might be Quasi In Remnm
Actions and another part 1In Ilem Actions.

The present quasi in rem action is understood and is
adequate. for many situations where the purpose is to
resolve Yisputes between existing known parties and not
to "clear" title as a whole. The suggestions supra for
added protections and safeguard provisions, with expense
and attorney's fee provisions, do not apply. In sum, the
two types of proceedings should be clearly provided for.

3) It is my belief that_transitional provisions should

be carefully framed., Exawmple: IT existing sections are
repealed, what is the effect upon pending actions throughout
the state (numerocus)? If as suggested in (2) the quasi in
rem and in rem procedures are clearly distinguished, it
would be easier to draw transition provisions.




Page Four

4)  The Recommendation does not in statute or by

comment indicate the extent to which existing California
interpretations are intended to be continued, A primary
source of concern is the line of cases requiring the

party obtaining affirmative reliefl to "do equity,"

in the form of paying off a mortgage foreclosure of which
is barred by the statute of limitaticns. Other examples:
certain outlawed liens ( I believe), reimbursement for
certain expenditurecs for the upkeep of the property.The

Yale article, for example, condemns such forws of decree as
"hostile" to quiet title actions,.The writer personally be-
lieves the California "equity" approach is fairer. But

the intent for continuation or non continuation should he
stated in some fashion., Preferably it would +take the form
of wording as 1o permissible forms of judgment or "nothing
lerein shall preclude the court from,.. (ete,).Note: In

a revision of stays on appeal, the State Dar committee changed
wording somewhati and raised a very substantial guestion

as to stays in probate distributions which had been settled
by earlier Supreme Court decision, Corrective amendmentis
were later necessary. Another example of importance: Is

it intended to retain the Gerhard construction that owners
of record interests are "known" owners and reasonable dilig-
ence is required, though what is reasonable diligence turns
in part on the time when the interest was shown of record?

5} Is there ar anparent inconsistency between the proposed
statute and yarvioustolling provisions of CCP 328 (disability)m
propoced statute ignores the disalbility recognized hy CCP
328,as to the effect of a decree. There appears no case inter-
preting CCP 74¢, 749,1 vis a vis CCP 318 et seq. and CC
1006,Arguably, a case may be made for shortening the adverse
possession period as to winors and incompetents at least.This
may not hbe within the scope of the study or way have been
considered and rejected. If so, the only point suggested

is that the difference be pointed out morespecifically (cf.
Rcommendation., p 3, and under Seec, 764.060, p. 16).

6} In the case of o0il and gas or mineral leases, is there
need to indicate the relationship betiween the proposed statute
ang other statutes, e. g., proposed 772.010 et seq. and

"its prececessor~CCP 751.3, and present CC 794 (duty to

- quitelaim upon demand after term of lease has expired or

the lease has been abandoned),It would seem some reference

in the Recommendation should bhe made to the latter, as it

is an expeditious way of removing a e¢loud.As to the former,



Page Five

the new statute is declared cumulative; hence, no direct
conflict. However, the form and occcasion for relief
appear in one siatute and not the other.Probably, the

most that can he done is to call attention in the "relief"
sections Comment, to the °special® statute-limited to

two counties,

7) Is there to be a deferred operative date?

8) What is the intent as to conforuming changes, i. e., a

search of the codes, Note, e. g., CC 1006 (which has not
heen conformed to present CCP 749, 749.1. '

General Approval

There is need for revision in this area. In my opinion,
the tentative Recommendation shows careful thought and drafi-
ing, in the best tradition of the Commission,

For the reasons indicated above, it is my opinion the
measure is not yet in satisfactory form. I would hope that
further work and study wounld be done before the Commission
makes its final recommendation,

. In my belief, unless the bill is further refined and -
the report and commentis expanded somewhat, it should not
be pressed for enaciment, at the coming session.

Quiet title, unlike partition, is a heavily used form
of action. As indicated, I feel that toec great emphasis
has been placed on "advocacy" law review articles that
represent a single point of view, hoping that a somewhat
simplified solution will work. Much as I would like to agree,
I cannot personally reach that conclusion,

Resp-gctfully,
(/<§?j%4914>£3?

Garrett I, Elmore

P. 8. 1 have some comments on details which I can submit
after the policy questions above are (or have been~
decided). They are not too great, but I would like to
see new wording as ito known and unknown parties,
permissible judgments (equitable relief) and the
matter or cross complaints beiter covered.

G. H., E,
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STATE OF CALIFORNIA

CALIFORNIA LAW

BREVISION COMMISSION

TENTATIVE RECCMMENDATIOR

relating to

QUIET TITLE ACTIONS

CALTFOENIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94305

Important Note: This tentative recommendation is being distributed
80 that interested persons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission. Any
comnents sent to the Commission will be a matter of public record
unless confidentiality is requested, and will be considered when the
Commission determines what recommendation, if any, it will make to the
California Legislature. It is just as important to advise the Commis-
sion that you approve the tentative recommendation as 1t is to advise
the Commission that you object to the tentative recommendation or that
you believe that it needs to be revised. COMMENTS ON THIS TENTATIVE
RECOMMENDATION SHOULD BE SENT TO THE COMMISSION MOT LATER THAN AUGUST
15, 1979,

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives. Hence, this tentative
recommendation is not necessarily the recommendation the Commission will
submit to the Legislature.
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TENTATIVE RECOMMENDATION

relating to
QUIET TITLE ACTIONS

The California quiet title provisionsl are descendants of the
ancient procedures of chancery--~the bill to remove a cloud on title, the
bill of peace, and the bill gquia timet--to determine conflicting claims
to real property.2 These equitable writs operated in personam to
resolve disputes between individuals and not to clear title to land as
against the whole wnrld.3 As a consequence of this heritage, the basic
California quiet title statute provides for a quasi-in—rém determination
of title as between particular parties; it does not permit a general
decree having in rem effect and binding all persons.4

There are a number of special California statutes that enable a
person to obtain an in rem quiet title decree. If the person has ac-
quired tax-deeded property or property through a public improvement

assessment foreclosure, an in rem decree is availahle.5

I1f the person
seeks to partition property or claims title by adverse possession, an in

rem decree is available.6 If public land records are destroyed or

1. Code Civ. Proc. §§ 738, 739.

2. Finnegan, Problems and Procedures in Quiet Title Actions, 26 Neb.
L. Rev. 485, 486-88 (1947).

3. Comment, Enhancing the Marketability of Land: The Suit to Quiet
68 Yale L.J. 1245, 1266-67 (1959).

Title,

4, Comment, The Case for an In Rem Quiet Title Decree, 38 So. Cal. L.
Rev. 608, 609-10 (1965).

5. Rev. & Tax. Code §§ 3950-3972 (tax~-deeded property)}; Code Civ.
Proc. §§ 801.1-801.15 {(titles affected by public improvement as-

segsments). See also Rev. & Tax. Code §§ 3591-3617 (action by
state to quiet title to tax-deeded property).

6. Code Civ. Proc., §§ 749-749.1 (adverse possession), 872.010-874.240
(partition).



boundaries are disturbed by an earthquake or if property is taken by
eminent domain, an in rem decree is available.7 But, for the ordinary
property owner who acquired title by deed and who seeks to establish or
clear the title, there i3 no general in rem quiet title relief.8

There is a demonstrated need for a general quiet title statute that
permits an in rem decree binding all persons to ensure full marketabil-
ity of land.9 Publie records are inadequate to locate all potential
adverse claimants. Some interests may be unrecorded; other interests
may be difficult to find in the records. Even if recorded and located,
documents may offer little aid in discovering the'identity or location
of persons whose interests the document purports to create or protect.
The existing quasi~-in-rem decree based on a determinaticn of title as
between particular parties is insufficient to cure unmarketable titles
and establish functional marketability. The California statute should
be amended to provide for a general in rem quiet title decree.

There are models for an in rem quiét title action ian the special
statutes already enacted in California that provide an in rem decree
while protecting the interests of unknown persons.10 The major features

of a general in rem quiet title statute are outlined below.

7. Code Civ. Proc. §§ 751.01-751.28 (DPestroyed Land Records Relief
Act), 751.50-751,65 {Cullen Earthquake Act), 1230.010~-1273.030
(Eminent Domain Law).

8. Partition proceedings are sometimes used to cobtain a decree consti-
tuting essentially a judgment in rem quieting title against all
persons, but this procedure is unsatisfactory since some title
insurers will not insure title on this basis. See 2 A. Bowman,
Ogden's Revision California Real Property Law § 27.57, at 1357
(1975}.

9. See, e.g., Willemsen, Improving California's Quiet Title Laws, 21
Hastings L.J. 835 (1970); Comment, The Case for an In Rem Quiet
Title Deeree, 38 So. Cal, L. Rev. 608 (1965); Comment, Enhancing
the Marketability of Land: The Suit to Quiet Title, 68 Yale L.J.
1245 (1959). -

10. The first of the special statutes, the McEnerney Act (1906 Cal.
Stats. Ex. Sess. Ch. 59, p.78), enacted in the wake of the 1906 San
Francisco earthquake and fire, set the basic statutory scheme. The
constitutionality of the act was upheld in Title and Document
Restoration Co. v. Kerrigan, 150 Cal. 289, 38 P. 356 (1906).




The general statute should permit the holder of any interest in
property to quiet title as against any or all adverse claimants, as of
the time of the lawsuit or any time prior thereto. The plaintiff should
name as defendants all persons unknown claiming any adverse interest, as
well as known claimants and persons having interests of record. In case
a known claimant or person having an interest of record is dead, the
heirs and devisees should be named as defendants. To ensure the great-
est likelihoed of notice to unknown persons and to heirs and devisees,
the plaintiff should use reascnable diligence to identify, locate, and
serve them before the court authorizes service by publication., Whera
publication is authorized, recording a lis pendens and posting the
propefty should also belrequired. The court should be authorized to
appoint a guardian ad litem where appropriate to safeguard the interests
of unknown defendants. The judgmeﬁt shbuld not be entered by default,
but the plaintiff should be required to prove title. Once these re-
quirements are satisfied, the judgment quieting title should be given in
rem effect and should be binding on all persons made parties to the
action. The limitations period for a direct or collateral attack on the
judgment should be relatively short, and the rights of bona fide pur-
chasers and encumbrancers under the judgment quieting title should be
pfotected.

In addition to these features of a general in rem quiet title
statute, a particuiar problem of the adverse possession quiet title
provisions should be addressed. A person claiming title by adverse
possession who satisfies the basic statutory adverse possession require-
ments may maintain an action under existing California statutes for a
quasi-in-rem decree of title.11 In addition, the Californiz statutes
offer an in rem decree to a person who has adversely possessed for an

12 The-consequence of this scheme is that,

additional five to 15 years.
while an adverse possessor can cbtain good title after five years, the

title is not fully marketable until the lapse of an additional five to

11. Code Civ. Proc. §§ 318-328 (adverse possession), 738 (quiet title);
Mings v. Compton City School Dist., 129 Cal. App. 413, 418, 18 P.id
967, 969 (1933).

12. Code Civ. Proc. §§ 749, 749.1.



15 years. There is no apparent reason for this diécrepancy.l3 An in
rem decree should be authorized without a further period of delay if the
basic substantive requirements for title by adverse possession are
satisfied.

100/937
The Commission's recommendations would be effectuated by enactment
of the following measure:
An act to amend Sections 1006 and 2931a of the Civil Code, to amend

the headings of Chapter 3 (commencing with Section 738) and Chapter 44

{commencing with Section 801.1) of, to add Chapter 4 (commencing with

Section 760,010) to, and to add Chapter 4.5 (commencing with Section
770.010) to, Title 10 of Part 2 of, and to repeal Sections 738, 738.3,
739, 748.5, 749, 749.1, 750, 751, 751.1, 751.3, and 75la of, the Code

of Civil Procedure, relating to actions to quiet title,

The people of the State of Califormnia do enact as follows:

100/943
QUIET TITLE

Code of Civil Procedure §§ 760.010-764.070 (added)
SEC. . Chapter 4 (commencing with Section 760.010) is added to

Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4, QUIET TITLE

Article 1., General Provisions

§ 760.010. Definitions _
760.010., As used in this title: ,
(a) "Claim" includes a legal or equitable right, title, estate,

lien, or Interest in property or cloud upon title.
(b} "Property" includes real property, and to the extent appli-

cable, perscnal property.

13. Willemsen, Improving California'’s Quiet Title Laws, 21 Hastings"
L.J. 835, 838-44 (1970).




§ 760.020

Comment . Subdivision (a) of Section 760.010 makes clear that the
term “claim" as used in this chapter is intended in the broadest possi-
ble sense. The definition of "property" in subdivision (b) reflects the
fact that title to personal as well as real property may be determined
under this chapter. BSee Section 760.020.

69/418
§ 760.020. Scope of chapter
760.020, An action may be brought under this chapter to establish

title to and determine adverse claims to real or personal property or

any interest therein.

Comment. Section 760.020 supersedes the first portions of former
Sections 738, 749, and 749.1. This chapter does not limit the interests
that may be determined or the persons against whom they may be quieted;
it is intended to provide the broadest possible forum for clearing title
to the fee or any other interest in property.

The ability to quiet title as to both real and personal property
may be useful in cases involving land and fixtures, as well as in cases
involving personal property alone.

101/165
§ 760.030. BRemedy cumulative
766.030. The remedy provided in this chapter is cumulative and not

exclusive of any other remedy, form or right of actien, or proceeding

provided by law for establishing or guieting title to property.

Comment. Section 760.030 continues the substance of the third
paragraph of former Section 751 and the first portiom of the third
paragraph of former Section 751.1. Other proceedings that may be avail-
able to clear title to property include actions concerning real property
titles affected by public improvement assessments {Sections 801.1-
801.15), actions under the Destroyed Land Records Relief Act and Cullen
Earthquake Act (Sections 751.01-751,28 and 751.50-751.65), partition
actions (Sections 872.010-874.240), actions to quiet title to tax—deeded
property (Revenue & Taxation Code Sections 3531-3617 and 3950-3972),
actions to remove a cloud on title (Civil Code Sectisn 3412), and de-
claratory relief actions (Code of Civil Procedure Section 1060).



§ 760.040
. 697417
§ 760,040, Jurisdiection of court

760.040. (a) The superior court has jurisdiction of actions under
this chapter.

{(b) The court has complete jurisdiction over the parties to the
action and the property described in the complaint and is deemed to have
- obtained possession and control of the property for the purposes of the
action with complete jurisdiction to render the judgment provided for in
this chapter.

Comment. Subdivision (a) of Section 760.040 is an exception to the
rule of Section 86 conferring limited jurisdiction on municipal and
justice courts to determine title to personal property. It is cousist-
ent with the general rule that determinations involving title to prop-
erty are within the jurisdiction of the superior court. See, e.g.,
Sections 872.110 (partition), 1250.010 (Eminent Domain Law).

Subdivision (b) is comparable to Sections_?Sl.ll (Destroyed Land
Records Relief Law)} and 751.55 {Cullen Earthquake Act).

101/144
§ 760.050. Venue
760.050. Subject to the power of the court to transfer actions,

the propar ccunty for the trial of an action under this chapter is:

(a)-Where the subject of the action is real property or real and
personal property, the county in which the real property, or some part
thereof, is located.

(b) Where the subject of the action is persconal property, the
county in which the personal property is principally located at the
commencement of the action or in which the defendants, or any of them,
reside at the commencement of the action.

Comment. Sectlon 760,050 is consistent with thé general venue

provisions of Section 392; it is comparable to Section 872.110 (venue in
partition). See Section 872.110 and Comment thereto.

100/945
§ 760.060. Rules of practice 7
760.060. The statutes and rules governing practice in civil ac-

tions generally apply to actions under this chapter except where they

are inconsistent with the provisions of this chapter,

Comment., Section 760.060 is comparable to Sections 751.17 (De~
stroyed Land Records Relief Law) and 872,030 {(partitiom).

-



§ 761.010
043/182

Article 2. Commencement of Action

§ 761.010. Commencement of action

761.010. {(a) An action under this chapter is commenced by filing
a complaint with the court.

(b) Immediately upon commencement of the action, the plaintiff
shall file a notice of the pendency of the action in the office of the
county recorder of each county in which any real property described in
the complaint is located.

Comment. Subdivision (a) of Section 761.010 is comparable to

Section 1250.110 (Eminent Domain Law).
Subdivision (b) supersedes the fifth paragraph of former Sections

749 and 74%.1, which provided a 10-day period within which to file. The
contents of the lis pendens are prescribed in Section 409. Failure to
file the 1is pendens may result in subsequent bona fide purchasers and
encumbrancers of record at the time the judgment is recorded not being
bound by the quiet title judgment. See Section 764,040 (persons not
bound by judgment}. '

045/221
§ 761.020. Complaint
761.020. The complaint shall be verified and shall include all of
the following:
(a) A description of the property that is the subject of the

action, In the case of tangible persomal property, the description shall
include its usual location. In the case of real property, the descrip-
tion shall include both 1its legal description and its street address or
commen designation, if any.

(b} The title of the plaintiff as to which a determination under
this chapter is sought and the basis of the title. If the title is
based upon adverse possession, the complaint shall allege the specific
facts constituting the adverse possession.

(é) The adverse claims to the title of the plaintiff, If the
. plaintiff seeks a determiﬁatiun as against all adverse claims, known and
unknown, the complaint shall so state.

(d) The date as of which the determination is sought.



§ 761.030

(e} A prayer for the determination of the title of the plaintiff

and the adverse claims.

Comment. Section 761.020 continues the substance of the sacond
sentence of the first paragraph and supersedes a portion of the fourth
paragraph of former Sections 749 and 749.1, which required a verified
complaint and a statement of facts upon which the plaintiff's title is
based.

Under subdivision (2), the description of the property must be
sufficiently precise tc enable the defendants to identify the property.
Hothing in this subdivision precludes the joinder of several properties
or of real and personal property in one action, where appropriate,

Subdivision (b) does not require that the plaintiff claim a fee or
other freehold interest in the property; any interest is sufficient.
This is comsistent with former Section 738 and the cases thereunder.
See, e.g., 3 B. Witkin, California Procedure, Pleading § 522, at 2173
{2d ed. 1971). For provisions relating to title by adverse possession,
see Sectioms 218-328., The 20- and 10-year limitations on establishing
title by adverse possession formerly found in Sectioms 749 and 749.1 are
not continued; they are inconsistent with the general advetse possession
requirements. See discussion in Willemsen, Improving Califormia's Quiet
Title Laws, 21 Hastings L.J. 835, 838-844 (1970).

Subdivision (c) recognizes that the plaintiff may seek to give the
quiet title an in rem effect under this chapter. The plaintiff's title
in such a case need not be based on adverse possession as under former
Sections 749 and 749.1. This chapter includes special provisions to
affectuate the In rem aspects of the quiet title action. See Sections
762.060-762.070 (unknown defendants), 763.010~-763.040 {service of proc=-
ess), 764.010-764.050 {judgment).

Subdivision (d) is intended to permit a title determination as of
‘a date prior to the date of the action. This implements suggestions in
L. Simes and C. Taylor, The Improvement of Conveyancing by Legislation
xxii (1960), and Willemsen, Improving Califormia's Quiet Title Laws, 21
Hastings L.J. 835, 853 (1970).

045/062
§ 761.030. Answer
761.030. (a) The answer shall be verified and shall set forth:
(1) Any claim the defendant has.

(2} Any facts tending to controvert such material allegations of
the complaint as the defendant does not wish to be taken as true.

(b) If the dafendant disclaims in the answer any claim, or suffers
judgment to be taken without answer, the plaintiff shall not recover

costs.



§ 762.010

Comment. Subdivision {(a) of Section 761,030 is comparable to
subdivisions (a) and (b) of Section 872.410 (partition). The verifica-
tion requirement is a specific application of Section 446 {when com—
plaint is verified, answer mist be verified).

Subdivision {b) continues the substance of former Section 739. It
provides an express exception to Section 1032 (costs in superior court).

0457196
Artiele 3. Defendants

§ 762.010. Necessary defendants
762,010, The plaintiff shall name as defendants in the action the

persons having adverse claims that are of record or kmown to the plain-

tiff or reasonably apparent from au inspection of the property.

Comment. Section 762,010 states the rule for joinder of knowm
adverse claimants. Failure to join these persons will result in a
judgment that does not bind them. See Sectionsg 764,040 and 764,050.
This continues the substance of the first portion of the second para-
graph and supersedes a portion of the fourth paragraph of former Sec=-
tions 749 and 749.1, and extends the joinder requirement to claimants
reasonably apparent from an ingpection of the property. This provision
is drawn from Section 872,510 (partition). For the effect of failure to
join holders of interests actually known to the plaintiff or reasonably
apparent from an ingpection of the property, see Section 764.050. For
joinder of unknown persons, see Section 762.060. :

045/192
§ 762.020. Where name or interest of defendant is unknown

762.020, (a) If the name of a person required to be named as a
defendant 1s not known to the-plainfiff, the plaintiff shall so state in
the complaint and shall name as parties all persoms unknown in the
manner provided in Section 762.060.

(b) If the claim or the share or quantity of the claim of a person
Tequired to be pamed as a defendant is unknawn,,unceftain, or contin-
gent, the plaintiff shall so state in the complaint. If the lack of
knowledge, uncertainty, or contingency'is caused by a transfer to an
unborn or unascertained person or class member, or by a transfer in the
form of a contingent remainder, vested remainder subject to defeasance,
executory interest, or similar disposition, the plaintiff shall alsc
state in the complaint, so far as is known to the plaintiff, the name,



§ 762.030

age, and legal disability (if any) of the persom in being who would be
entitled to the claim had the contingency upon which the claim depends
occurred prior to the commencement of the action.

Comment. Saction 762.020 is comparable to subdivisions (a) and (b)
- of Section 872.520 {partition).

045/193
§ 762.030, Where defendant is deceased.
762.03G. (a) If a person required to be named as a defendant is

dead and the plaintiff knows of a personal representative, the plaintiff
shall join the personal representative as a defendant.

(b) If a person required to be named as a defendant is dead, or is
believed by the plaintiff to be dead, and the plaintiff knows of no
perscnal representative:

(1) The ﬁlaintiff shall state these facts 1n an affidavit filed
with the complaint.

{2) Where it is stated in the affidavit that such person is dead,
the plaintiff may join as defendants "the testate and intestate succes—

sora of (naming the deceased person), deceased, and all

persons claiming by, through, or under such decedent," naming them in
that manner.

(3) Where it is stated in the affidavit that such person is be-
lieved to be dead, the plaintiff may join the person as a defendant, and

may also join "the testate and intestate successors of

{naming the perscon) believed to be deceased, and all persons claiming

by, through, or under such persen,” naming them in that manner,

Comment. Section 762.030 is comparable to Sections 872.530 (parti-
tion) and 1250.220(b) (Eminent Domain Law).

043/184
§ 762.040. Additional defendants

762.040. The court shall upon its own motion or upon motion of any

pérty make such ¢rders for joinder of additional parties as are necessary

or proper,

Comment. Section 762.040 is comparable to a portiom of Section
872.520(c) (partition).

«10=



§ 762.050
0457063
§ 762.050., Appearance by named and unnamed defendants

762.050. Any person who has a claim to the property described in
the complaint may appear in the prcceeding. Whether or not the person
is named as a defendant in the complaint, the person shall appear as a
defendant.

Comment. Sectlon 752.050 i3 comparable to Sections 751.12 (De-
stroyed Land Records Relief Law) and 1250.230 (Eminent Domain Law).

043/183
§ 762.060. Joinder of "all persons unknown"

762,060, In addition to the persons required to be named as de-
fendants in the action, the plaintiff may name as defendants "all per-
sons unknown, claiming any legal or equitable right, title, estate,
lien, or interest in the property described in the complaint adverse to
plaintiff's title, or any cloud upon plaintiff's title," naming them in
that manmner.

Comment. Section 762.060 continues the substance of the last
portion of the second paragraph and the third paragraph of former Sec-
tions 749 and 749.1. Unlike the former provisions, Section 762.060 does
not limit the availability of in rem relief to adverse possessors, but

permits joinder of all persomns by any plaintiff seeking clear title. See
Sections 760.020 and 761.020 and Comments thereto.

045/061
§ 762.070. Rights of unknown defendants

762.070. A person named and served as an unknown defendant has the
same rights as are provided by law in cases of all other defendants
named and served, and the action shall proceed against unknown defend-
ants in the same manner as against other defendants named and served,
and with like effect.

Comment. Section 762.070 coutinues the substance of a portion of
former Section 750,

08/939
§ 762.080. Appointment of guardian ad litem

762,080. The court shall upon its own motion or upon motion of any
party make such orders for appointment of guardians ad litem as are

necessary or proper.

-1l=



§ 763.010

Comment. Section 762.080 is comparable to a portion of Section
872.520(c) (partition). The conditions under which a guardian ad litem
should be appointed are prescribed in Sections 372, 373, and 373.5, It
should be noted that a judgment in the action binds persons under legal
disability. Section 764.030. '

100/963

Article 4. Servica of Process

§ 763,010, Summons

763.010. (a) The form, content, and manner of service of summons
shall be as in civil actions generally.

(b) If upon affidavit it appears to the satisfaction of the court
that the plaintiff tas used reasonable diligence to ascertain the iden-
tity and residence of and to serve summons on the persons named as
unknown defendants and persons joined as testate or intestate successors
of a perscon known or believed to be dead, the court shall order service
by publicatiuﬁ pursuant to Section 415,50 and the provisions of this
article,

Comment. Subdivision (a) of Section 763.010 supersedes the fourth
paragraph of former Sectiouns 749 and 749.1 and the first, third, and
fourth paragraphs of former Section 750. The contents of the summons is
prescribed in Sectiom 412,20, A description of the property and a state-
ment of the cbject of the actlon are not included since the property
will already be described and the relief sought will already be stated
in the complaint. See Section 761.020. Service on known defendants
must be made pursuant to general service provisions; publication as to
knowm defendants is permitted only by court order if it appears upon
affidavit that the defendant cannot with reasonable diligence be served
in another mauner. Section 415.50.

Subdivision {b) makes clear that, where unknown parties or heirs
are involved, service on such partles must be by publication. This
supersedes the third and a portion of the fourth paragraphs of former
Section 750. The affidavit contents are drawn from Section 801.9 {real
proparty titles affected by public improvement assessments) and Revenue
and Taxation Code Section 3960 (quiet title to tax—deeded property).

045/058
§ 763.020. Requirements where service is by publication

763.020, Where the court orders service by publication, the order
is subject to the following conditions:

(a) The plaintiff shall post, not later than 10 days after the date
the order is made, a copy of the summons and complaint in a conspicuous

place on the real property that is the subject of the acticn.

=12



§ 763.030

{b) The plaintiff shall record, if not already recorded, a notice
6f the pendency of the actionm.

(c) The publication shall describe the property that is the subject
of the action. In addition to particularly describing the property, the
publication shall describe the property by giving its street address, if
any, or other common designation, if any; but, if a lepal description of
the property is given, the wvalidity of the publication shall not be
affected by the fact that the street address or other common designation
recited is erromeocus or that the street address or other common designa-
tion is omitted.

Comment. Section 763.020 supersedes the second and a portion of

the fourth parégraphs of former Section 750. The manner of service by
publication is prescribed in the general provisions of Sectiom 415.50.

Q45/064
§ 763.030, Publication as to certain defendants

763.030. (a) Where the court orders service by publication, the
publication may:

(1} Name only the defendants to be served thereby.

{2) Describe only the pfoperty in which the defendants to be served
"~ thereby claim interests.

(b) Judgment against a defendant who fails to appear and answer
following service under this section shall be conclusive against the
defendant named in respect only to property described in the publica-
tion.

Comment. Section 763.030 supersedes the sixth paragraph of former

Section 750 and is comparable to Sections 872,330 (partition) and
1250.125 (Eminent Domain Law}.

045/056
§ 763.040. Proof of service
763.040. The court before hearing the case shall require proof

that the summons has been served, posted, published as required, and

that the notice of pendency of action has been filed.

Comment. Section 763.040 egutinues the substance of the second
sentence of the first paragraph of former Sections 751 and 751.1.

=13-



§ 764.010
045/055
Article 5, Judgment

§ 764.010. Proof of title and judgment

764.010. The court shall examine into and determine the plain-
tiff's title and the claims of all the defendants. The court shall not
enter judgment by default but shall in all cases require evidence of
plaintiff'’s title and hear such evidence as may be offered respecting
the claims of any of the defendants. The court shall render judgment in
accordance with the evidence and the law. |

Comment. Section 764.010 continues the substance of the first

sentence of the first paragraph of former Sections 751 and 751.1. It is
consistent with Section 585(3) (default judgment).

101/163

§ 764.020, Construction of will

| 764.020. (a) If in an action under this chapter the validity or
interpretation of a gift, devise, bequest, or trust, under a will or in-
strument purporting to be a will, whether admitted to probate or not, 1is
involved:

(1) The will or instrument purporting to be a will is admissible in
avidence,

(2) All questions concerning the validity of the gift, devise,
bequest, or trust shall be finally determined in the action.

(3) 1If the will has been admitted to probate and the gift, devise,
hequest, or trust has been interpreted by a final decree of the probate
court, the interpretatien is concluslve as to the proper construction
thereof

(b) Nothing in this section deprives a party of the right to a jury
trial in any case where, by law, the right is ncw given,

Comment. Section 764.020 continues the substance of the last

portion of former Section 738. TFor determination of title in probate
proceedings, see Probate Code Sections 850-854.

-1l



§ 764.030

0457060
§ 764.030. Persons bound by judgment

764.030. The judgment in the action is binding and conclusive on
all of the following persons, regardless of any legal disability:

{(a) All persons known and unknown who were parties to the action
and who have any claim to the property, whether present or future,
vested or contingent, legal or equitable, several or undivided.

{(b) Except as provided in Section 764.050, all persons who were not
parties to the action and who have any claim to the property which was
not of record at the time the lis pendens was filed or, if none was
filed, at the time the judgment was recorded.

{c) All persons claiming under any of the foregoing persoms.

Comment. Section 764.030 supersedes the last portion of the first
sentence of the fifth paragraph of former Secticn 750 and the first
portion of the second paragraph of former Sections 751 and 751.1. It is

comparable to Sections 751.15 (Destroyed Land Records Relief Law) and
874.210 (partitiom).

045/059

§ 764,040. Persons not bound by judpgment

' 764.040, The judgment does not affect the claim of any person who
" was not a party to the action and who had a claim of record in the
property or part therof at the time the lis pendens was filed or, 1f
none was filed, at the time the judgment was recorded.

Comment. Section 764,040 is comparable to Section 874,220 (parti-
tion).

045/057
§ 764.050. Unrecorded interests known to plaintiff

764.050. If a person having an unrecorded claim in the property or
part thereof was not a party to the action but the claim was actually
known to the plaintiff at any time before entry of judgment or would
have been reasonably apparent from an ilnspection of the property, the
judgment does not affect the claim of the person. MNothing in this
section shall be construed to impair the rights of a bona fide purchaser

or encumbrancer for value of the property.

~15=



§ 764.060

Comment. Section 764.050 is comparable to Section 874.230 {parti-
tion). BSee Section 874.230 and Comment thereto.

100/969
§ 764.060. Attack on judgment
764.060. (a) Except as provided in subdivision (b), the judgment

in the action is not subject to direct or collateral attack in an action

or proceeding, whether based on lack of actual notice to a party or
otherwise, commenced more than 180 days after the judgment is recorded,
-rEgardless of ary legal disability of the party.

{b} This section does not bar a direct or collateral attack in an
action or proceeding based on fraud commenced more than 180 days after
the Judgment is recorded, provided that the relief granted in the action
or proceeding shall not impair the rights of a boma fide purchaser or

encumbrancer fer the value of the property.

Comment. Subdivision (a) of Section 764.060 imposes a statute of
limitations applicable in all types of actions or proceedings to set
aside or void the judgment. It is intended to enhance the marketability
of property as to which an in rem quiet title decree has bheen rendered.
The limitations period may not be tolled during the legal disability of
a party. The limitations period is comparable to the 180-day period
prescribed in Section 473.5(a)(ii) (180-day limitations period after
notice to a party).

Subdivision (b) permits an action or proceeding to set aside or
void the judgment brought after the expiration of the 180-day limita—
tions pericd in cases of fraud. Such an action may not affect the
rights of bona fide purchasers, however, and the plaintiff in such an
action or proceeding may be relegated to a damage remedy,

045/074
§ 764,070, Effect on State of California and United States

764.070. Notwithstanding any other provision of this chapter, the
judgment in the action is not binding or conclusive on the state or the
United States umless individually joined as parties to the actionm.

Comment. Section 764,070 continues the substance of provisilons
formerly located in the first portion of the second-paragraph of former
Sections 751 and 751,5. For statutes authorizing quiet title actions
against the state, see, e.g., Pub. Res. Code §§ 6461-6465 (state lands
administration}, Rev, & Tax. Code § 3951 (tax-deeded property), Sts. &
Hwys. Code § 9012 (refunding of bonds).
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045/075
CONFORMING CHANGES

Civil Code § 1006 (amended) _
SEC. . Section 1006 of the Civil Code is amended to Tead:
1006, Occupancy for any period confers a title sufficient against

all except the state and those who have title by prescription, acces=-
slon, transfer, will or succession; previdedy hewewery 4hat but the
title conferred by swelr occupancy shaid net.be is not a sufficient
interest in real property to enable the occupant or h¥e the occupant's

privies to commence or maintain an action to quiet title umder +he
provisiens of seerion sever hendred thinty—eishe of the Sode of Givil
Brocedure of this atete , unless suekr the occupancy shaid hewe has
ripened into title by prescription.

Comment. Section 1006 is amended to reflect the relocation of the
quiet title provisions and to make nonsubstantive drafting improvements.

045/076
Civil Code § 2931a (amended)
SEC. . Section 293la of the Civil Code is amended to read:
2931a. 1In all actions brought to determine conflicting claims to

real property, or for partition of real property under the previsiens
of Shapter 437 Fieite 30+ Title 10.5 (commencing with Section 872.010) of

Part 2 of the Code of Civil Procedure, or to foreclose a deed of trust,

mortgage, or other lien upon real property upon which exists a lien to
secure the payment of taxes or other obligations, to the State of California,
other than taxes upon such real prcperty, the State of California may he
made a party, and in such action the court shall have jurisdiction to
determine the priority and effect of the liens described in the complaint

in or upon the property, but the jurisdiction of the court in such

action shall not include a determination of the validity of the tax

glving rise to the 1lien or claim of lien. The complaint in such action
shall contain a description of the lien sufficient to enable the tax or
other obligation, payhent 6f which it secures, to be identified with
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certainty. Services of process 1in such actions shall be made upon the
Secretary of State or his assistant, or any ef his depusties deputy , and
upon the Attorney General or any ef hia deputies deputy , and a copy of
the complaint shall be delivered to the officer, board, commission,
department or division or other body charged with the collection of the
tax or obligation. It shall be the duty of the Attorney Gemeral to
represent the state in all such acti;ons.

Comment. Section 293la is amended to reflect the relocation of the
partition provisions. Quiet title provisions now occcupy Chapter 4

(commencing with Section 760.010) of Title 10 of Part 2 of the Code of
Civil Procedure.

045/077
Code of Civil Procedure §§ 738-75la {Chapter heading)
SEC. . The heading of Chapter 3 (commencing with Section 738) of

Title 10 of Part 2 of the Code of Civil Procedure is amended to read:
CHAPTER 3. ACTIONS IO DETHRMING GONELICTING GRATMG TO FOR
THE RECOVERY OF REAL PROPERTY, AND OTHER PROVISIONS
RELATING TO ACTIONS CONCERNING REAL ES6FATE PROPERTY

Comment. The heading of Chapter 3 is amended to reflect the relo-
cation to Chapter 4 (commencing with Section 760) (quiet title) of
provisions relating to actions tc determine conflicting claims to real

property.
4426

Code of Civil Procedure § 738 (repealed)
SEC. . Section 738 of the Code of Civil Procedure 1s repealed.

333+ Awn ection mey be brough: by any persen apeinst anether
who elaime an estate 0¥ imsevess in ¥eal oF persenat property; advewse
te himy £for the purpose ef determining sueh adverse elmimi preovidedsy
heweven- that wheneyer in an setion +o quied title to7 er 4o determine
advenrse elaims 4oy real s persenat propertyr the yatidiey or interpretation
of any gifer devises; bequest or irusis under any wiitls a» inserumens
purporeing 4o be a wiltiy whether admitted do prebaie or net; shaid
ba imvelved: sush willy e inssrument purpereins o be a wiltis 4o
edmissible in evidenees end all: questions eencerning the vetridiey
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of any gifer deviser bequest er +ruast therein eonteined; soave sueh
as under the econstitution belens exe%usivé&y %0 the probate jurisdierions
shall be fimally determined in such asetions previdedy 4hat &£ the
said wild: shail have been admitted to probate and interpreted by o
deeree of the superior ecourt sitbine in prebate whieh deecree has
becone £inal sush interpretatiqn shell be sonclusive as +o the preper
construesion of sadd witiy or any pare shepecfs se eonsipucd: in

any action under this seetiont and provided: hewevers shat neshing
hevrein eontained shall be construed e deprive a parey of £he righe
20 2 Jury trial in any ease wheres by the lows osush yishs 48 new
gtvens

Comment. The first portion of former Section 738 1s superseded by
Section 760.020, which does not limit the persons against whom title may
be quieted, but permits an in rem action. The substance of the last
portion of former Section 738 is continued in Section 764.020.

8328

Code of Civil Procedure § 738.5 (repealed}

SEC. . BSection 738.5 of the Code of Civil Procedure 1s repealed.

#38-5: An eection may be hrmousht apainst the Leabe of Galifor-
nia to determine whether or net an esechest has cecurred a3 +o any
zeal property e interest therein under the provisions of Uin ast
setating £t0 tive piphtar povers and disabilities of aliens and of
earpain companiess fosseistions and eérporetiens with seaspeet e

preperey dn this Steter providing for escheats inm eervain casesr
preseribing the procedure shereiw; vequimins =epowis of serpain prop—
erey holdings 4o facilitate the enforeement sf this aety preserib-
ing penalties for vielatien of the puevisions hereof; and repeaiins
a1l aects or parts of sets inconsistent o in econfliet herewieh;l
appreved by the eleetorate November Z; 1010 and as emendedr Sueh -
en action mey be commeneed by any persen elaiming en interes: in

the propertyr The compleint shall deseribe the property and shell
spectiy the instrument or instruments in the ehain of sitle 20 the
rp!epe'rt-y-_-whieb gave rise 4o the pessibility of sueh eseheatr The
State of Galifernis ahall be the ssie defendant in sueh actton and
po other matter may be adiwdiented except the fssee of the securrence
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ef an eseheetr NHo issue shald be vaised or elaim made by the plaineiif
8 sueh setien based upon esteppely or £atlure of the State 4o have
comeneed an eschead prescedingy ner shall amy ostetunte of iimitation
eperate £o bar an adfudieation in sueh aetien that the propesty o

any interest shrevein hes escheated 46 the Seater & eopy of the complaine
and aummons shell be served upen the Attorney Gemeral or his assistants
ow any ef his daputies; and upon the distriet attormey or eounty

eeunset ef the eounty im whiekh +he properey i shtuatedy oF upen

their mespeetive essistentes er deputiesr Sueh distriet atterney

or seunty eounz-t sheld perferm duties similar o those reguived

+e be performed in esehest preocecdinss cenmenced by +the State under

+he proviotens o£ the set megrioned im this seepienr The Adtovney
Generat or disioiet adiersey or county eovaselr shell heve 130 dava;

as & wather ef igphty 4n whish o enswer or eshemwise pleady If at

eay +ime durine the pendenmey of the getion the Atsemney Cenered determines
2hat undes the low ox the facts or both me such esehent hes eee&ffeég

he mayy wkth the conzent of the State Gontrellery £ile & diceleimer

in aseh aerien and thereupen judgmens ahall be entered apainss +the
Shater

Comment. Former Section 738.5 is not continued. The Alien Land

Law, which it implemented, has been repealed for more than 20 years.
Sea 1955 Cal. Stats. chs. 316, 1550; 1957 Cal. Stats. p. cxxxvii.

69/415
Code of Civil Procedure § 739 (repealed)
SEC. . Section 739 of-thé Code of Civil Procedure is repealed,
430r If the defemdant in aueh aesion diselaim in hio enswens
ery interes: o sstate in the prepestyry oy suffer judgment £o he
sakken ageinat him withour answery the plaintiif eannet reeover cestsr

Comment. The substance of former Sectiom 739 is continued in
Section 761.030(b}.
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69/413
Code of Civil Procedure § 748.5 (repealed)
. SEC, . Section 748.5 of the Code of Civil Procedure Iis repealed.
F43r5r Hhenever & propssed to dedieate land fer publie impmove
ment has been heretofore or hereafter made by map eu&fg witheutr any
aceepianee of the dedieatien having been made and reeeorded within
15 years thereafiter; and the land hes not beern used for the purpose
for whieh 4he dediecation was preposed for a peried sf 25 yearsy and
the prepesrty has been subsequentiy seld e 2 thind persen; afeer
the £filinpg of thre mapy end used e if free of the dediensiony there
ts & econciusive preeumptiea +hat the propesed dedieation was met
aeceptedy and in a sutt to quiet +itie 4o oueh iand meming the goveramentad
ageney te whieck the dedieation was made by map as defendant; the
deeree in faver ef the pigintiif shall elear she 4itle of £he prepesad
dediention and vemove the ateud exeated by the prepesed dedicasion

_ Comment. The substance of the first portion of former Section
748.5 is continued in Section 771.010. The substance of the last por-
tion is continued in Section 771,020,

65/186 N/Z

Code of Civil Procedure § 749 (repealed)

SEC. . Section 749 of the Code of Civil Procedure is repealed.

4By An astion may be broughéy githes #9 a aapa#a&a-aa&;oaf 8%
toined with an aetieon under Seetien 738 of +his esder +e determine the
adverse elaims te and eleuds uper iitle te wveal prepesty by & po¥sen
whey by himself o by himpeli and his predeccssers in interesty has been
in the setualy cxelueive and adverse poosessisn of sush property eentin-
wously for 10 yeare prieor 3o tha £iliap of the eomplainty elaiming e
own the same in fee against the whole worldy and whoy by himself er by
himaeti and his predecesseons in inceresty has paid all sases of evewy
kind levied or acsessod agalnot the preperty and whieh wove payeble
during the peried of £ive yaars continucusly mexi pracediag the £iliag
of the eemplaint~ Said setioa shall he eommeneed by the £iling of a
werified complaint aversing the matitews abeve pet fosthr

3



CCP § 749
Fhe soid eomplaint may inelude as defendents in suel aetiens in

‘ addi-tion +o ouneh pemsons o9 eppear of meesrd e haver all ather pengens

whe are hkmewnm €9 the plaintiif e have; seme eleim eor eloud on the resd
property desepibed in the complaint adverse +o plaintiffls eswmesships
end ether perpsens unkpown mwwmﬂmwm ey rightsy bitles estater interests o
mmmm in sueh real propest¥; oFf cloud upeR the title of plaintiff there-
toy end the pleintiff may deseribe sueh unknown defendants in the ecom~
pleint as fellews+ Usloe all ether percens wakaswnr eloiming any »ighty
titler estater lion or interest im the real preperiy deceribed in the
eomplaint edvezse o plaintifflo ownershipy of suy eloud upom plain-
tiffta title thereterd

£ the pergsen o3 all persens havisg a elsim e¥ eleud en the tidle
o oaid reel propesty are unknewn to plaintiff; the latier may deseribe
them im the eomplaeint as Yall pezsens unkamowny eleiming any righéey
£igtey esteter liem o interest in the xeal vm¢wmw¢w.mm¢mmmrmm in the
esmplaint adverse to plaintiffls ownershipy oF any eloud upea plaein-
$465ls title thereterl

I£f any kaows defendant aamed in the ecompleint ie & perseoan eloimiag
any =ighés titler; estater lien ox interest im and o the real prepersy
vader wrm plainsifE o¥ any prodoeenser in iatexress of the plaintiffy
whieh elaim khas arisens; o has been ereated by the pleinbiff ex any
predeeesser in intesest of fhe plaipeiffis within 10 yesws ppior to the
£iling of the eomplaint; thea as te any oueh defendent the ecomplaink
shatrt eentain allepations eppropriate £o ar sction uvndes Beckion F38 of
this eoder and a5 to eny sueh defendant the aetion sheld be decmed and
eongiderod broupht under the preovieions of Seetien 138 and seetiens
pertinent therete of thic eedey and as o any eueh dofendant the pre—
ecedings in the aetien shall be geverned by the previsiens eof eedd
Seetion 735 ond paid seerions pertinent themeted and the provisiens ef
Secetion 730 of thin eede shall met apply be the proeeedinpe ag +o any
such dafendani-

Within 10 doys after the £ilins of the eomplainty plaintiff shell
filer or eauvse te be £iledy in the effiece of the eounty reeorder eof the
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CCP § 749.1

county whrere the properey is situateds & notise of the pendency of the
aotieny eentainiag the mastars seguired by Seetiden 409 of this ceodar

Comment. The first sentence of the first paragraph of former
Section 749 is superseded by Section 760.020, which does not limit the
persons by whom title may be quieted, but permits am in rem action in
any case; nor does Section 760.020 impose a 20-year waiting period
before a person claiming title by adverse possession may bring an ac-
tion. See also Section 761.020 and Comment thereto (complaint). The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761.020.

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762.010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Section
762,060,

The fourth paragraph, relating to action against and service on a
known defendant, is superseded by Sections 761.020 (complaint), 762.010
(necessary defendants)}, and 763.010(a) (service of summons). ,

The fifth paragraph, requiring a 1lis pendens, is superseded by
Section 761.010(b).

69/424 N/Z

Code of Civil Procedure § 749.]1 (repealed)

SEC. . Section 749.1 of the Code of Civil Procedure is repealed.

#FOrlv AR setion may be broughiy sither 95 a sepasate actionr er
4eimed with en asction under Cection 738 of this code; 2o determine the
adverpe elaims te and eleuds upen £itie e renl preparty by & posssn
wher by himself e» by himoelf and his predeecessers in inberensy has beem
in the setuely exelupive and adverse pessessien of sueh property contin-
- woualy for IO yesus pmior o sthe £iiinpg of the eompiainty elaiming o
oewn the same ip fee apainst the whele werldy and whet by himpelf eor by
himgels and his predeeessers im intoresiy has paid all taxee of every
kind levied o ascensed ageinst the property aand whieh were payable
dusing the pexied of 10 years eentinueusiy ment preceding the filinp eof
the esomplaintr Said setien ohall be commeneed by the £ilinp of a wveri-
£ied eemplaint averwring the matiers above sot Eesthe

The said eomplaint may include as defondante im sush actieny im
addition to such persens as eppear of meeesrd to haver all other pesgens
whe are known teo the plointiff so haver eome elaim ar eieud ea ihe real
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prepesty deseribed in the esmpieint adverse te plaintifile cwmerships
and other persens unknown elaiming any righty titie; estater interest or
lien in oueh E2al prepeztys; oF eleud upon the title ef plaimtiff there-
+0+ and the plaintiff may deseribe sueh unknown defendants in the eom~
plaiant as fellews+ Jalso all other percons unkaoway elaimiag aay righiy
 titley estatey tien or interest in the real property deseribed in the
somplaint adverse to plaintiffls owvnesshipy oF any eloud upen plaian-
tiffls tiile thereter?

i+ the perseon oF all petsens having a elaim ¥ eloud on the Hitle
&0 é&i& real property are unkeown to plainrififs the latsesr may desesibe
them ia the esmplaint as “all persons unkasway elaiming any wighéy
tdtder eotates lien o intexest in the real preperty deseribed +n the
eomplaint adverse to plaintiffle ownershipy o¥ any eloud upen plain—
$ifEls #itle thereterl

LE aay knowa defoadant named i the complaint is a persea olaiming
any =ighty tltkes eotater lien o interest in end +o the real propesiy
undez the plaintiff o» any prodececees im interest of the plailabiffy
whieh elaeim has arisceny or has beern erxeated by the plaintiff ez any
predesasess in iaterest oF the plaintiffy; within bem years peiex to tha
£ilinpg of the ecompleinty then as e any osuch defendant the eomplaiat
shalt coantain allepations appropriate te ah action under Seetien 438 of
this esder and as +o any oueh defeandant the aetien shall be deemed and
sonsidered brousht wader the proviciens of Seetisa 38 and sestisns
pertinent thorete of +his soday and as +o any sueh defondast the proecad-
fngs in the actien chall be pgoversad by the preowisions of said Sestien
+3% and satd seetiens pertincnt theretet and the pfévieieas o8& Beation
#30 of this eode shall net apply o the proeeedings as +o0 any sueh
defendaner _

Within ten daye efier the £ilinmp of the eomplainty plaintifé ohall
£iley oF cause o be f£iled in the oFfiee of the eeunt¥ rasexder af the
countx whata the propactz is situatedy a metice of the pandancy of the
aatieny aentainirg the matiers requilred by Seetiern 409 of thip eoder
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Comment. The first sentence of the first paragraph of former
Section 749.1 is superseded by Section 760.020, which does not limit the
persons by whom title may be quieted, but permits an in rem acticn in
any case} nor does Section 760.020 impese a 10-year waiting period
before a person claiming title by adverse possession may bring an ac-
tion. See also Section 761.020 and Comment thereto (complaint). The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761.020.

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762,.010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Section
762,060,

The fourth paragraph, relating to action against and service oo a
known defendant, is superseded by Sections 761,020 {(complaint), 762.010
{necessary defendants), and 763.010(a) (service of summons).

The fifth paragraph, requiring a 1lis pendens, is superseded by
Section 761,010(b). :

69/422 N/Z

Code of Civil Procedure § 750 (repealed)

SEC. . Section 750 of the Code of Civil Procedure is repealed.

758« Within three pears afiesr the £iling of the ecomplainty as
sequired by Ceetien 740 oF F40riy a summens shall be iosuedy whieh sheld
eontain the metiters reguired by Seetion 4iivily and in additiony a
deseription of the preperty and a statement of the ebjeet of the setiony
in the summeas the unkrewn defendants shall be desigrated as im the
eomplainty whether they are the sele defendants oF neév IFf ae to anp
defendant the asetien is ene brought under the previsiens of Seatien +38
and seetiens pertinent therete of thin eodey puech defendant may be ansmed
4#n the same summene and Ro peparete oF additiensl summono need ba issued
direeted to such defendanty |

Hithin 30 daye after the issuanaee of the cummensy the plaintiff
ehall pest oF eause o be pesifed a eopy¥ thereef im a eonspiewsus plaee
o= the preperty deseribed in the eemplaint~

Ad any time afser the iscuanes of the sumnersy the pladntiffy o
his agent or attermeyr shall make and file an affidavit wherein there
shell be stated the following matitexss

£a)> The nanes of the defendanbey if anyy as &0 whom the aeddon is
brought under the provioiens eof Feetien 738 and seetiens pertinent
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therete of tiris codes £ there is ne such defendant thet faet shail: be

b3 The names of all the defendants whe have been sesyedy £ anys
$+£ shere in neme that faer shall ke stateds

mmw The nomes of the defondants net served wheose plaees of peei-
deace axe krown to the pleintiff and their respeetive plaeces of zepi-

ALl hnown defendants shall be served in the mannes previded by law
£ox the serviee of a summens in & eivii aekienr

Eneept az otherwise ppovidedy upon the mehing and £iling of the
aforegaid affidavitr the eourt of & judge thewveet shall make an erdes

statad in the sompleint and summene by publiestien in seme daily eow
weeldly pewapeper of general eivaulation printed and published in the
eouney weesre the prepersy is pitestedr and if there be no suech paper in
gueh epuntyr then in geme adijedining eeuntyr e ke desipnated by the :
eourt or & judpe thereofr whieh publieatieon shall be pussuant +o Beetien
6064 of the Covermment Geodew
ALl pueh unknrown pev¥sens oo sevved shall have the same righie a8 a¥e
peovided by law in esses of all ether defendants nsmed and servedy and
the setien shall preeced asgainst oueh unlkmown persens in ithe same manner
8 apaimst the defendants whe are named and sesvedy and with like ef-
faety and any sueh unknrewn persen Whe has or elaims e have aay Fghiy
titlar estater lien er interest ir the preopesiyy or elowd en the sisle
theretey advergse 4o plaintifify at the time of the eommereecment of the
aetiony whe hes been duly served as mmmmmmwmmq and enyemne eleiming unde»
himy shall be ecemeluded by the judgment in sueh asetien ap effeetusally as
+£ the aetien was breought apainet the porsen by hie or her nRame and
petsonal setvise of processe was cbtalned, notwizhetandlag auy such
anknewn perser may be under lesal mwwmv#mm&w1 §e¥vies chall be decmad
eemplete wpeor the eempletion of the publieation.
In the event that serviea of aay cuwwmens shall be reguired +o be by
publieation as 4o any defendanty ineluding a defendant as o whem the



cce § 751

getion i= brought under the provisions of Geetien #3838+ the evder feor
swelr publicatieny made pursuant e the provisiens of Beetiea 415430 may
be made either as a part of the erder for publieation of summens made as
o unknowa daéeadaneef a¥ a8 4 oseparate ordery as the court 6% a judge
thezeef mey eonsides pueper ir the pastienlas easer

Comment. The first, third, and fourth paragraphs of former Section
750 are superseded by Section 763.010(a), which requires the summons to
have the same form and content and be served in the same manner as in
civil actions generally. The three~year issuance of summons requirement
is superseded by Section 58la (dismissal for lack of prosecution).

The second paragraph is superseded by Section 763.020(b), which
requires posting within 10 days after the court orders service by publi-
cation. .

The fourth paragraph is superseded by Sections 763.010 and
763.020(c}.

The substance of the first portion of the first sentence of the
fifth paragraph is continued in Section 762,070. The last porticn of
the first senteance is superseded by Section 764,030. The last sentence
of the fifth paragraph is superseded by Section 415.50(c).

The sixth paragraph is superseded by Section 763.030.

09/742 N/Z

Code of Civil Procedure § 751 (repealed)

SEC. . Section 751 of the Code of Civil Procedure is repealed.

#5i+ When the summono has been cerved as provided in she praoeediag
seetion and the time for answering hes ewpireds the ecurt shall preeced
£0 hear the ease as ia other eaces and shall have jurisdietlen te enam—
ine inteo and detesmine the legaliiy of plaintifile title and of she
title and staim of all tho defendants and of all unkrewnR porsensy and o
+that end mest aet spter any judement by defauley but must in atl eases
requizre ovidenee of plaintiffle #itle and pocseseieny and heat sueh
evidenee as may be offered respeeting the elaeims and title of amy of the
defondants and must theresfier direet judgment io be entered in aceerd-
anee with the ewidenee nnd the lawr The eoust before preececedinp +o heas
$he cape muet requize preef to be made that the sunmesns has been sexved
and posted as herxeinbefore diFested and that she Fequised notiee eof
pendoney of astion has been filed~

The fudgment afper ib heas bocome £inal is econclusive apaimst: atd
the poreens named in the oummens and eomplaint whe have been served and
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againat all unicmown persens &y stated in the ecomplaint and summens whe
have been served by publieatieny but shall net be econelusive apainst the
Beate of GCalifeormia or the Umited Statesr HSaid judgment shall have the
effeet of a judsment in rem oxeepi a5 ezeinst the State of Califeomnin
and the United Stotes+ and provided furthe¥y that the seid judsment
shatl net bind oF be eoneludive apainst any persen elaiming any estater
tities wighty possesaiony er lien te the propesty under the plaintiff eor
his predecossers in interesty Whieh elaimy liany astate orF Fight of
pessessien has arisen or has been eéegteé by the plaintiff or his prede-
cossese in interass wishia 20 years prier te the filing of the eca-
plaint; unless proccedings shall have been taken speinst ouch defendent
and summons served uper him as previded with respeet to setions brought
under the psevisieas of Beetion #33 of this eeodey or unitess suel defend- -
aat shall have appeared voluntarily in the aetiens

The zemedy provided in this and the iwe preeedinpg seetions sheil be
aongtrued as sunulotive and aot enelusive of any other remedyy form o

sizht ef setien oF proeeeding alleved by lawr

Comment. The substance of the first sentence of the first paragraph
of former Section 751 is continued in Section 764.010. The substance of
the second sentence is continued in Section 763.040.

The first portion of the second paragraph is superseded by Sections
764,030 and 764.060, The last portion is not continued; the general
provisions governing joinder of defendants and titie by adverse possession
govern. See Sections 762.010 and 318-328.

The substance of the third paragraph is continued in Section 760.030.

045/170 R/Z

Code of Civil Procedure § 751.1 {repealed)

SEC. . Section 751.1 of the Code of Civil Procedure is repealed.

#5ivir When the sunmens has been served as provided in Seetien 758
of this eede and the time for anavwexing has enpired; the eouzs shall
pEoacad to hea# ihe asse as in othes eases and shall have juwisdietiea
0 examine into and determime the logality of plaintiffls title awd of
the title end olaim of all ithe defendanis and ef all uaknewn pevseady
and +o that end muot net enter any judgment by defouliy but mus: in all
eases require ovidenee of plaintiffle title and poesessieny and hear
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CCP § 751.1

suclhr evidence as may be offered respeeting the eleaims end tisle of any
of the defendsnts and muot thereafter direet iudgment to be entered in
acecrdance with the evidenee and the lawe The ecoust before procecediag
e heas the ease msst requize p!ésﬂ te be made that she summons hes been
served ard pested as heveirbefowe direeted and that the ®eguired netiee
of pendeney of aetior haz been £ileds

The judgment after ++ has beeeme f£isal Lo seonclusive against all
the persens nemed in the summens and ecompiaint whe have beea sesved and
apainatr oll uwnkmown persons es srated in the complaint and summens whe
heve boen served by publisation; but shall mot be eonelusive apainst the
State of Galifernis er the United Biatesr Seid judement shall khave the
effect of & judgment in rem except a3 apainst the Stete of Satifernia
and the United Statess and peovided furthery that the esaid judgmens
shat: net bind er be conclusive against any persen elaiming eny estater
#+tler mighdr possessiensy es lien teo the prepesty under the plaintifi o»
hie predceessers in intevesty whieh elaimy lieny estate o right of
poosessien hes aricer o has beer ereated by the plaintiff ez his prede-
eesaors ia intevest within tenm yeéfe prior to the fiting ef the eem~
plaints ualeon proecedings shall have been taken against sueh defeandant
and summens cesved uper him ao provided with reapeet ée aétéeas brought
under the previsiens of Seevien I38 eof this sedey e unless such defead-
ant ohall heve appeared welurtarily in $#he astions

The zemedy preovided im this seetien and Seetien 2481l shall be
sonstrved ao eumwlative and set exelusive of any other remedyy Fform oF
pisht of setior er prececeding allowed by lew and shall be eonstmued as
an alterastive remedy 2o the remedy provided inm Feetions #4897 1563 #5iv
and #5ka end net as repesling or amending these seetieons~

Seatiens 750 snd #5le shall apply +o and be a part of ihe slterpa-
tive remedy provided by +his seetien and Seetien F40+ir

Comment. The substance of the first sentence of the first paragraph
of former Section 751.1 is continued in Section 764.010. The substance of
the second sentence is continued in Section 763.040.

The first portion of the second paragraph is superseded by Sections
764.030 and 764.060. The last portion is not continued; the general

provisions governing joinder of defendants and title by adverse posses-
sion govern. See Sections 762.010 and 318-328.
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ccep § 751.3

The substance of the first portion of the third paragraph is con-
tinued in Section 760.030.

The last portion of the third paragraph and the fourth paragraph

are not continwed; they are unnecessary to Chapter 4 (commencing with
Section 760.010) as drafted.

12/772 N/Z

Code of Civil Procedure § 751.3 (repealed)

SEC. . Section 751.3 of the Code of Civil Procedure ig repealed.

Fol-3r () Weenever 2 mining wmights lesser inclheding & commnity
leaser erints for sthe preduesion of eily pasy o other hydrecarbongsy and
. & sight of entsy or sccupption provided by the lease encumbers ail o
pare of dhe susfaee or surface zene of the leaschold lands; any pevson
whe owas & fee interest in the surfece of the leasehold lands may bring
an astien in the superier court o torminate the right eof ontuy ex
eeceupation as 28 all or seme deseribed portion of ithe surface and supr-
fame zone of the leasehold lands in whieh cuch person ewne an intevests

b} The court may render o judgment or deevee terminating sueh
lesseats right of entsry or ceeupation of ihe surface and surfsee seney
subicet to oueh eonditiens ap the eoust deems fair &snd equitabley £ the
avideneo shows eseh of +the fellowings

£3)> The deeumen: whieh ereated the leascheld intesest wae eripginel-
1y cxeeuted mose then 20 years prior te £iling the aetien previded for
in this seetien repardless of any amendments +o sueh doecumentsr Heweveny
+£ any amendment wag eatered inte expressly fer the purpese of waiviasgy
IHimitingy o¥ rearranging susfaee rights of enéry and ceeupation by the
iesseey the 20-yaar poried shall be ecmputed ae if the decumest wes
eﬁigia&}lf exeeuted en the date of emeecution of sueh emendmente

£2) The subjeet land is aet presently eeccupied by any of the fol-
towingsr

£+ A producing oil or gan wellt or well borer

&4 A well e¥ well bore being utilised for injeetion of watesy
gaey oF other substance inte gecloglc subsirata as an add 3o oil o gas
production or to anelievasring subsidencer
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£hidy & wetlt or well bore being uvtilized for the disposal injection
of waste e+l well brine and bypmeduete~

Hedr & well o¥ welld bore being utilised for the preduction of weter
for use Ip 81l field injeetion; weterfleads and pressure maintensnce
pregramer

£33 Termination of the right of eatry oF eeeupation withia the
subjeet land in the manner requested by the plainreiffr or subjest o
pach eonditiens ap the coust wmoay impose pursuant to this seetieny will
not sipnifieantly intezfere whth the ripght of the leseeer under the
lespey 4o eentinue L6 eonduct eperations Ee¥ +he eontinuved produetien of
‘ait E£rem leagsehold ostrxata beneath ihe surfase some in e praeciieslt and
eeconemiec mannery vtilising sueh preduetien teehniques as wiid be.appse-
peiate o the leascheld areary eonsistent with peed eilfield pmraetieer
and ie gotheFy transperey ond merket sueh oilr

£a) The sourt may gualify the deeres iterminstiapg the susrfaee gnd
garface sone £ight of ent¥y or oececupation 50 a9 te provide for limited
purface aad surfaee sone eascherts whieh the leseee may eeontipue te
enjey within the oubjeet lands A deeoree may bo aonditioned upem she
releention of pipelinesr reoadwaysy equipmenty oF lease fesilities in
pueh manner ef will mest effeetively free the subjeet land for eurfase
uvge while safeguerding eentinued oil and gas eperatiens im e prectieal
and eeonemie mennet, ARY cueh eondition of the deeree shall requize the
piaintiff te pay the eocots of the releoeatieny Howevwexy the plaintiff
shall be estiiled +o0 a seteff apainot oweh eosts to the estent of any
benefit o the lessee resulting £rem the installation of sew egquipment
or materialy The plaintiff shell have the burden of prowing any suech
beaefit seeruing $e the lessear

£d) It ehall bo againet publie poliev for any eil ef.gas losser at
+te inecpiieny to provide for the weiver of any righis erested by zhis
seetiony o for sueh righis +o he waived by amendment 2o any eoil ox gZas
dease within 20 yeats of ihe date of iis aexecution by a plainslif oF his
predecesser in intevestr

{e}) As used in hie seetiont
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€1} LSprface zonel means the zene wirieh lies abeve a plane wiriech is
506 feet below the surface of the lands

£2) YSubjeet land! means that area ceceupied by the partieulas
desaribed suxface and sutface zone for whiah plaintiff seeks o iermi~
aate the leasehedd rish: of entry and occeupatienr

£3) ULease faeilities mesns sterage tankey wash tanksy separatersy
heaters: and ether £aellitien rensonably mecessary for the prmeduetion of
eil o gasy ineluding seeondary reeovery oparations

££5 Ne judgment rendered puersuvaent +to this seetien shall chenge o»
affeet the iesms oF eperatisn of any walid unlt sprocment o vaiid
sperating aproement whieh ecomes within the pmevisions ef Seetlien 3301 e
3321 of the Rublie Reseurees Goder _

£2> This seetion shall aspply eonly te lands within & eiiy im amy
esunty with & pepulatien execeding 4v0004000 or with a pepulatien of
meze than 700000 apd leass than 7107000 as detemmined by the 1960 Feder-
a} Besenatal Gensuer

Comment. The substance of subdivision (a) of former Section 751.3
is continued in Section 772,030{a). The substance of subdivision (b) is
continuved in Section 772.040. The substance of subdivision (c¢) is con—~
tinuved in Section 772.050., The substance of subdivision (d) is continued
in Section 772.060. The substance of subdivision (e) is continued in
Section 772.020. The substance of subdivision (f) is continued in Sectiomn

772.030(b). The substance of subdivision (g) is continued in Section
772.010. '

12/767 N/Z

Code of Civil Procedure § 75la (répealed) -

SEC. . Section 75la of the Code of Civil Procedure is repealed.

75lar Wheneves any persen whe by any econveyaneey judgment o
deeree han seecived o takeny or who hercafter meeeives o iakesy the
gitle for ox 2By intevest: iny oF liem up&ﬁ‘feai preperty in 4 eestain
name and thereaftes has eeonveyedy oF econveyey o+ heo secenveyedy oF
rosonversy the oame oF any part shevesfy or has sadisfiedy oxr satisfiesy
suek iien in & nome other theny or different fremy the name undesr whyiah
title was reeeivedy or any interest op lien thereon was +alken or where
the estate of a deeedent hao boen probated under a name different f£rem
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the name in wirich real prepesty of such decedent stands of recordy and
the deesee of distribution has been cntered im suech estatey or when any
righty title oF interast of any pescon im zeal preperty has been di~
vesgted By & judgment or deereer or othemriser under & nsme other thens
er differear fromr the name usder whieh +itle wee reeaivedy the identity
- pf sueh perseur ofF persens or the identity of sueh deeedent and the
person iR whese name the preperty stande eof reesrdy may be adiudicased
and determined sn petitien eof any subsequent owper oF¥ any distributees of
the estate of oueh decedent o the suesessesr in intoressy oF said prep—
ertys BF any part theresi, eor of eny interest thereinr As many ouek
persors &3 appear of reeerd in the chaip of +itle +o £he land desexribed
in the petition mey be joined iam ene petition or preceedingy

The petitiern mast be £iled in the svperieor eourt of the eounty in
whiech +he land ex some part thereef in oisusted and shall be verified as
provided in this eede feor verifieation of g ecompleint+ The petition may
be substaneielly emtitled UIn the matier of the determination of the
identity 6F vrvrrrrre {namiaz all the persens sousht +o be identified)y
and mey set fopchs

ir A statement of petitionexzls interest in the prepesiy as ewnery
part owner o¥ distributec or suecesser in interest of etherwiser

iv A partioular desozipiieon of the petiilonesrls proparty~

3+ The name o» pames of the persen er persens seusht e be identi~
£iedy oetting out the name and & referenee to the reeord of the eenvey—
aneey &uégmenb 8 deeree under whieh title wop seeeivedy and the neme
and & Feferemse o the reeerd of the eonveyanee vhereby the title wee
eeaveyedy o a rofercnee to the reeord of the judpment or dearee oF
eenvevanee wheseby the +itle was divestedy o where an estate has been
distributedy gedting out the name under whieh the estate of o decedent
has been prebated end the mame im whieh real preperty of sush deecedent
stande of reeovdy and thet sueh namen weze and are the names of the seme
parsony aad that such conueyances or such decrees of distributicn affact
the #itle to petitionsrla prepertyr

4y A praeyer that the identity of sueh persens be ecpiablishedy
Tire elerk muse shereupon se: the petition feor heavriap b¥ the court and +he
petitioner mast give nottce thereof by rcaostng norirces of tThe time and
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Ccce § 75la

ptace of hearing te be posted at the coorthouse of the county wheme the
preeceding io pending end in a eonspieueus place on the propessy do—
seribed; at least 10 days before the hearingr The speetal notice shall
be substantiedrdy in $he fellowine Eormt

{2itie of court and eause)

Netiee i3 hepreby siven that rrrrrrrr has £iled o petition herein
elaiming &0 be the ewaer {or digsributes} of the fellewinz desenibead
lande wrvrrevrr {deseription) and praeving that the idemtity of the
fellewing~named persensy in former senveyanees {or judgmenis er deerees)
to said lands er im deerees of distwibutien of seid lends in prebade be
determineds to Wie+ vrrrrrrr (Rames as Jr Dee and Jehm Beels and that
the time end plaee of hearinp said petition has been set for rerrvrrrr
the rrrvrrrr 487 8f rrrrvrrry Pvvrrry 8¢ the heur 6F vrvrvvrr vrvvlr 08
paid day 8¢ the esuserpom of said eourt in the elty 0f rrrvrrrvy county
ef rrrrrrrry State of Galifewnier

T T T T T I o T Ty T T T T T T T T T T Y

Glerie

At any time before the date Eimed For sueh hearinpy any poEsen
interested in caid preperty may enowe® said petitien and deny any of the
mattors eontained thereinr At the time £ixed for the hearingy o¥ sueh
time thereaftery as may be fined by the eourtr the eeurt must hear the
p=eofn effered by the petitioner; and by any persens amswering the samey
and st make and enter & deeree determininp the idemtity of the perseny
e persency eet out in the petiticn ia aceordanee with the precfs~r

An appesl may be takea'by any pasty apsrlevedy

Aftox the said deeree has boceme £imal it shall cemstitute prima
£aeie ovidense of the matiers thereby determined and 1t shall be pue—
semed that the ideastity of the peroon or persens deseribed ia the deeree
ie such as is stated in the deeresr A eeriified eopy of paid deeree
shall be reeorded in the ofifiee of the ecunty reeorder of overy eounty
in whieh an¥ patt of the land is situatedr

Comment. The substance of the first sentence. of the firgt paragraph
of former Section 75la is continued in Sections 770,010 and 770.020. The
substance of the second sentence is continued in Section 770.050(c).

The substance of the first portion of the first sentence of the
second paragraph of former Section 75la is continued in Section 770.030.
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CCP § 770.010

The substance of the last portion of the first sentence is continued in
Section 770.050(a). The substance of the second sentence is continued in

Section 770.050(b).

The substance of the first sentence of the third paragraph is con-
tinued in Section 770.060{a)-{b). The second sentence is continued in
Section 770.060(c).

The substance of the first sentence of the fourth paragraph is
continued in Sectiomn 770.030(b). The substance of the second sentence
is continued in Section 770.070{a).

The fifth paragraph is continued in Section 770.070(b).

The substance of the first sentence of the sixth paragraph is coan=-
tinued in Section 770.080(a). The substance of the second sentence is
continued in Section 770.080(b).

09/037
Code of Civil Procedure §§ 770.010-772.060 (added)
SEC. . Chapter 4.5 (commencing with Section 770.010) is added to
Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4.5. SPECIAL ACTIONS AND PROCEEDINGS TO CLEAR TITLE
Article 1, TIdentity of Person in Chain of Title

§ 770.010. Definitions
770.010. As used in this article:

{(a) "Acquired" means received or taken by conveyance, judgment,
decree, or otherwise.

{b) "Property" means any right, title, or interest in or lien upon
real property or part thereof,

(c) "Suhsequeﬁt cwner” means the person to whom property is trans-—
ferred whether as owner, part owner, or otherwise, or the successcrs in
interest of the person, and includes a distributee of the estate of a
decedent.

(d) "Transfer" means voluntary or involuntary transfer and includes
a_convéyance, reconveyance, satisfaction of a lien, or divestment by
judgment, decree, or otherwise. The probate of the estate of a decedent
and entry of the decree of distribution is a transfer within the meaning
of this subdivision.

Comment. Section 770.010 is drawn from the first sentence of the
first paragraph of former Section 75la for simplicity of drafting.
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CCP § 770.020

08/365
§ 770.020, Proceeding authorized

770.020. If property is acquired or stands of record in the name
of a person who heretofore or hereafter transfers the property under a
name other than or different from the name in which the property is
acquired or stands of record, a proceeding is authorized to adjudicate
and determine the identity of the person in whose name the property is
acquired or stands of record and the person who transfers the property.

Comment. Section 770.020 continues the substance of the first

sentence of the first paragraph of former Section 75la. See also Sec-
tion 770.010 (definitions}.

4466
§ 770,030, Jurisdiction and venue

770.030. The proceeding shall be brought in the superior court of
the county in which the property or any part thereof is situated.

Comment, Section 7703.030 continuwes the substance of the first

portion of the first sentence of the second paragraph of former Section
751a. '

4270
§ 770.040, Parties and pleadings

770.040. (a) The proceeding may be brought by a subsequent owner
of the property by filing a petition with the court.

{b) At any time before the date fixed for the hearing of the peti-
tion, any person Interested in the property may answer the petition and
deny any of the matters contained therein.

Comment ., Subdivision (a) of Section 770.040 continues the sub-
stance of the last portion of the first sentence of the first paragraph
of former Section 75la. See also Section 770.010 {definitions).

Subdivision (b} continues the substance of the first sentence of
the fourth paragraph of former Section 75la.

3073
§ 770.050. Petition
770,050, {a) The petition shall be verified in the manner provided
for verification of a complaint.
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(b) The petition may be substantially entitled, "In the matter of
the determination of the identity of " (naming all the persons
sought to be identified), and may set forth:

(1) A statement of petitioner's interest in the property as subse-
quent owner.

(2) A particular description of the property.

(3) The name or names of the person or perscns sought to be identi-
fied, setting out the name and a reference to the racord of the transac-
tion under which the property was acquired or stands of record and the
name and a reference to the record of the transaction under which the
property was transferred or stands of record, that the names are the
names of the same person, and that the transfers affect the petitioner's
title to the real property.

(4) A prayer that the identity of such persons be established.

(c) As many persons sought to be identified as appear of record in
the chain of title to the property may be joined in one petition or
proceeding.

Comment. Subdivision (a) of Section 770.050 continues the sub~
stance of the last portion of the first sentence of the second paragraph

of former Section 75la.
Subdivision (b) continues the substance of the second sentence of

the second paragraph.
Subdivision (c) continues the substance of the second sentence of

the first paragraph of former Section 75la.

3072
§ 770,060, WNotice of hearing 7
770.060. (a) Upon the filing of the petition, the clerk shall set

the petition for hearing by the court.

{(b) The petitioner shall give notice of the hearing by causing
notices of the time and place of hearing to be posted at the courthouse
of the county where the proceeding is pending and in a conspicuous place
on the real property described in the petitiomn, at least 10 days before
the hearing.

{¢) The special notice shall be substantially in the following

foﬁn:
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{Title of court and cause)

Notice is hereby given that ........ has filed a petition herein
claiming to be the owner (or distributee) of the following described
lands ........ {description) and praying that the identity of the fol-
lowing-named persomns, in former conveyances (or judgments or decrees) to
said lands or in decrees of distributlon of said lands in probate be
determined, to wit: ,....... (names as J. Doe and John Doe); and that
the time and place of hearing said petition has been set for ........
the .... day of .....c00y 19...., at the hour of ....0veey =e..m. of
saild day at the ceourtroom of said court in the city of ........, county
of ....ve.., State of California.

LRI I B B B A A R B B B LT S N B B B R O B

Clerk

Comment. Subdivisions (a) and (b) of Section 770.060 continue the
substance of the first sentence of the third paragraph of former Section
75la. Subdivision (¢) continues the second sentence of the third para-
graph.

3068
§ 770.070. Hearing and appeal '
770,070, (a) At the time fixzed for the hearing or such time

thereafter as may be fixed by the court, the court shall hear the
proofs offered by the petitioner and by any persouns answering the
petition, and shall make and enter a decree determining the identity of
the person or persons set out in the petition in accordance with the
proofs. 7

(b) An appeal may be taken by any party aggrieved.

Comment. Subdivision (a) of Section 770.070 continues the sub-
stance of the second sentence of the fourth paragraph of former Section
751a.

Subdivision (b} eontinues the first sentence of the fifth paragraph
of former Section 75la.

3067
§ 770,080. Effect of decree ‘
770,080, (a) After the decree has become final it constitutes

prima facie evidence of the matters thereby determined and it is pre-
sumed that the identity of the perscon or persons described in the decree

is such as is stated in the decrae.
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(b) A certified copy of the decree shall be recorded in the office
of the county recorder of every county in which any part of the property
is situated,

Comment. Subdivision (a) of Section 770.080 continues the sub-
stance of the second sentence of the sixth paragraph of former Section
751a.

Subdivision (b) continues the substance of the third sentence of
the sixth paragraph of former Section 75la.

. 3066
Article 2., Land Dedicated for Public Improvement

§ 771.010. Presumption that dedication not accepted

771.010. If a proposal is heretofore or hereafter made to dedicate
real property for public improvement, there is a conclusive presumption
that the proposed dedication was not accepted if all of the following
conditions are satisfied: _

{a) The proposal was made by filing a map only.

(b} No acceptance of the dedicatlion was made and recorded within 25
years after the map was filed.

(c) The real property was not used for the purpese for which the
dedicaticn éﬁs proposed within 25 years after the map was filed.

{d) The real property was sold to a third person after the map was
filed and used as 1f free of the dedication.

Comment. Section 771.010 continues the substance of the first
portion of former Sectioun 748.5.

3063
§ 771.020. Action to clear title authorized

771.020, (a) An action is authorized to clear title to real prop-—
erty of a proposal to dedicate the property for public improvement if
there is a conclusive presumption pursuvant to Section 771.010 that the
proposed dedication was not accepted.

{(b) The action shall be pursuant to Chapter 4 (commencing with
Section 760.010) and shall have the followlng features:

(1) The public eutity to which the dedication was proposed shall be

named as defendznt.
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(2) The judgment in the action shall clear the title of the pro-
posed dedication and remove the cloud created by the proposed dedica-
tion. |

Comment., Section 771.020 cbntinues the substance of the last
portion of former Section 748.5.

3062

Article 3. Right of Entry or Occupation of
Surface Lands Under 0il or Gas Lease

§ 772.010. Scope of article
772.010. This article applies only to lands within a ¢ity in any

county with a population exceeding 4,000,000, or with a population of
more than 700,000 and less than 710,000 as determined by the 1960 Fed=-
eral Deceanial Census.

Comment. Section 772.010 continues the substance of former Section
751.3(g).

3057
§ 772.020. Definitions
772.020, As used in this article:
(a) "Surface zone'" means the zone which lies above a plane which is
500 feet below the surface of the land.
(b) "Subject land" means that area occupied by the particular

described surface and surface zone for which plaintiff seeks to termi-
nate the leasehold right of entry and occupation.

{c) "Lease facilitles" means storage tanks, wash tanks, separators,
heaters, and other facilities reascnably necessary for the production of
oil or gas, including secondary recovery operations. ‘ '

Comment. Section 772.020 continues the substance of former Section
751.3(e).

26/958
§ 772.030. Action to terminate right of entry or occupation authorized
772.030, (a) If a mining rights leasa, including a community

lease, exists for the preduction of oil, gas, or other hydrocarboms, and

a right of entry or occcupation provided by the lease encumbers all or
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part of the surface or surface zone of the leasehold lands, any person
who owns a fee interest in the surface of the leasehold lands may bring
an action in the superior court to terminate the right of entry or
occupation as to all or scme described portion ¢f the surface and sur-
face zone of the leasehold lands in which the person owns an interest.

(b) No judgment rendered pursuant to thils article shall change or
affect the terms or ogeration of any valid unit agreement or wvalid
operating agreement which comes within the provisions of Section 3301 or
3321 of the Public Resources Code..

Comment. Subdivision (a) of Section 772.030 continues the sub-

stance of former Section 751.3(a). Subdivision (b) continues the sub-
stance of former Section 751.3(f).

26/957
§ 772.040. Requirements for termination

772.040, The court may render 2 judgment or decree terminating the
lessee's right of entry or occupation of the surface and surface zone,
subject to such conditions as the court deems fair and equitable, if the
evidence shows each of the following:

' {a) The document that created the leasehold interest was origimally
executed more than 20 years prior to filing the action under this arti-
cle regardless of any amendments to the document. However, if any
amendment was entered intc expressly for the purpose of waiving, limit-
lng, or rearranging surface rights of entry and occupation by the les-
see, the 20-yvear periocd shall be computed as if the document were origi-
nally executed on the date of execution of the amendment,

{b) The subject land is not presently occupied by any of the fol-~
lowing:

{1} A producing oil or gas well or well bore.

(2) A well or well bore being utilized for injection of water, gas,
or other substance into geologic substrata as an aid to oil or gas
production or to ameliorating subsidence,

(3} A well or well bore being utilized for the dispesal injection
of waste oil well brine and byproducts.
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(4) A well or well bore being utilized for the ﬁroduction of water
for use in o0il field injection, waterflood, and pressure maintenance
programs.

{c) Termination of the right of entry or occupation within the
subject land in the manner requested by the plaintiff, or subject to
such conditions as the court may impose pursuant to this section, will
not significantly interfere with the right of the lessee, under the
lease, to continue to conduct operations for the continued production of
oill from leasehold strata beneath the surface zone in a practical and
economic manner, utilizing such production techniques as will be appro-
. priate to the leasehecld area, consistent with good oillfield practice,
and to gather, transport, and market the oil.

Comment. Section 772.040 continues the substance of former Section
751.3(b).

26/955
§ 772.050., Qualified termination
772.050. {a) The court may qualify the decree terminating the

surface and surface zome right of entry or'occupation so as to provide .
for limited surface and surface zone sasements that the lessee may
continue to enjoy within the subject land.

{b) A dacree may be conditioned upon the relocation of pipelines,
roadways, equipment, or lease facilities in such manner as will most
affectively free the subject land for surface use while safeguarding
continued o0il and gas operations in a practical and economic manmer.
Any such condition of the decree shall require the plaintiff to pay the
costs of the relocation. However, the plaintiff shall be entitled to a
satoff against the costs to the extent of any benefit to the lessee
resulting from the installation of new equipment or material. The
plaintiff has the burden of proving any benefit accruing to the lessee.

Comment. Section 772.050 continues the substance of former Section
751.3(c). '

-42-



CCP § 772,060
26/953
§ 772.060. Waiver of rights prohibited
772.060. It is asgainst public policy for any oil or gas lease, at

i1ts inception, to provide for the waiver of any rights created by this
article, or for such rights to be waived by amendment to any oil or gas
lease within 20 years of the date of its execution by a plaintiff or the
plaintiff’s predecessor in interest,

Comment. Section 772.060 continues the substance of former Sectien

751.3(d).

26/261
Code of Civil Procedure §§ 891.1-801.15 (Chapter heading)
SEC. . The heading of Chapter 44 {(coummencing with Section 801.1)

of Title 10 of Part 2 of the Code of Civil Procedure is amended to read:
CHAPTER &&= 4.6. ACTIONS CONCERNING REAL PROPERTY TITLES
AFFECTED BY PUBLIC IMPROVEMENT ASSESSMENTS
Commept. Former Chapter 4A is redesignated Chapter 4.6 {(commencing

with Section 80l.1) for ccnsistency with the nurbering of the other
chapters of Title 10,
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