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Memorandum 79-17
Subject: Study F-100 - Guardianship-Conservatorship Revision (Review
of Comments Generally)
GENERAIL, REACTION TO RECOMMENDATION

The general reaction to the Commission's guardianship-conservator-
ship recommendation was very favorable. The California Bankers Associa-—
tion is concerned about four specific areas of the bill. See Memorandum
79-19. We understand that Assemblyman Lanterman plans to attend the
hearing on March 28 to express his concern about some of the changes we
have made in the reforms he authored. The State Public Defender's
office is greatly concerned about the provision that permits the court
to excuse the proposed conservatee from attending the hearing where the
court investigator reports that the proposed conservatee is not willing
to attend the hearing and does not oppose the proceeding. See Exhibit 2
to this memorandum,

Mr. Lindgren distributed approximately 250 copies of the proposed
legislation to practitioners in the probate law field. Attached are
letters he forwarded to us containing comments on the proposed legisla-
tion. Except for minor matters (such as comments noting spelling er-
rors} and matters alreadyv acted on, we note the various suggestions in
the memorandum. None of the commentators generally oppose the proposed
legislation. Typical general comments: Bottomley (Exhibit 3} (“"The
proposed legislation is a great improvement over the existing law."};
Collier (Exhibit 4) ("excellent job"); Rosenblum (Exhibit 5) ("I think
the work of the Law Revision Commission is nothing less than monumen-—
tal™); Huddleston (Exhibit 8) ("both favorably impressed with the Bill,
feeling that it makes needed changes in existing Guardianship and
Congservatorship provisions"); Worman (Exhibit 9) ("™My overall impression
of the conservatorship and guardianship proposals is highly favorable.

I hesitate nit-picking these bills for fear of jeopardizing their timely
passage"); Pieper (Exhibit 11) ("In general the statute seems to be a
significant improvement over current law, but there are some minor
details I find troubling . . . basically I felt that the draftsmen did a

good job of choosing between variocus alternatives.').



Today, we received a letter from Christopher Walt, forwarding an
analysis prepared for former Assemblyman Frank Lanterman. This is
attached for your information; we will report at the meeting the dispo-

sition the Assembly Judiciary Committee made of these comments.

SECTION-BY-SECTION ANALYSTS OF COMMENTS
§ 1424, TInterested person

The definition of "interested person” includes, but is not limited
to, specified publie agencies and employees. Mr. Collier (Exhibit 4)
suggests that the definition be expanded to include other interested
persons. However, the definition does not purport to be exclusive and
is merely intended to simplify the drafting in continuing provisions of
existing law permitting public agencies and employees to perform certain
functions in guardianship and conservatorship proceedings. See the
Comment to Section 1424. Accordingly, the staff recomnends against

expanding the definition.

§ 1446, Single-premium deferred annuity

Ms. Whartenby (Exhibit 15) can find no reference in the proposed
legislation where the phrase defined in Section 1446 is used. The note
to the section in our recommendation indicates the section where this
phrase is used in the proposed legislation. (The staff elsewhere in

this memorandum recommends that one of these references be deleted.)

§ 1450, Petitions, reports, and accounts to be verified

Mr. Collier {Exhibit 4) suggests that Section 1450 be expanded to
require objections to petitions, reports, or accounts to be verified.
The staff recommends against the suggested change. Objections to an

account must be under ocath. See Section 2622,

§ 1454, Court investigator

Under Section 1454, the court investigator must be "a person

t

trained in law."” Mr. Collier (Exhibit 4) suggests that the language
should be clarified so that it does not require the court investigator
to be a lawyer. This provision was part of the 1976 Lanterman legisla-
tion, and Mr. Lindgren (Chairman of the S5tate Bar Subcommittee on Guard-
ianship-Conservatorship Revision) recommends against change. Accord-

ingly, the staff recommends against the suggestiom,



§ 1460, Notice of hearings generally

Carol A. Huddleston (Exhibit 8) expresges concern about the new
requirement of Section 1460 that notice generally be given to the con-
servatee unless the court for good cause otherwise orders. The concern
is that In many instances notice to a conservatee might cause undue
concern to the elderly person who is incapable of understanding that the
notice deals with a routine matter and that the conservatee's property
is not in jeopardy. The fear is that an elderly or incapacitated person
would be unduly alarmed by receiving notice officially stamped by the
County Clerk. Huddleston also suggests that the statute might specify
what constitutes good cause to dispense with notice., "This would sim—
plify counsel's task of providing a declaration showing that notice to
the conservatee would be harmful in that it would unduly disturb the
individual and require a personal explanation that the conservatee need
not appear in court for such a routine matter as the accounting of the
conservator of the estate, or for request for routine instructions."

One response the Commission should consider is adding the following
provision to Section 1460:

{e) Notwithstanding any other provision of this division,
unless the court otherwise orders, notice need not be given to a
conservatee who has been adjudged to be seriously incapacitated.

If it is desirable to respond directly to the suggestion, the following
additional provision might be added to Section 1460:

{e) In determining whether good cause exists for dispensing
with notice to a coanservatee, the court shall take into considera-
tion whether the giving the notice would be harmful to the conser-
vatee because it would unduly disturb the comnservatee, whether the
matter of which notice is given is routine, and any other relevant
considerations.

Mr. Collier (Exhibit 4) suggests that subdivision (b} of Section
1460 should specifically require notice to persons who have requested
special notice. However, the special notice provisions are contained in
Chapter 10 (commencing with Section 2700) of Part 4. Subdivision (d) of
Section 1460 provides that "Nothing in this section excuses compliance
with" the provisions for special notice. Accordingly, the staff recom—

mends against the suggested change.



§ 1461. Notice to Director of Mental Health or Director of Develop-
mental Services

Mr. Anderson (Exhibit 1) suggests changing the cross-reference in
Section 1461(b)(2) from Section 2211 to Section 2212. This is a nonsub-
stantive change that the staff will make when the bill is next amended.
Mr. Anderson also suggests including cross-references to Sections 2421
and 2422, This would have the effect of requiring notice te the Direc-
tor of Mental Health or the Director of Developmental Services of peti-
tions for a personal allowance for the ward or conservatee (Secticn
2421) and for an order for support of the ward or conservatee out of the
estate notwithstanding the existence of a third person legally obligated
to furnish such support (Section 2422) if the ward or conservatee is or
has been during the guardianmship or conservatorship proceeding a patient
in or on leave from a state mental hospital. This suggestion appears to

be sound, and the staff will make this change to the bill,

§ 1465. Manner of mailing

Ms. Whartenby (Exhibit 15) suggests the use of certified mail be
required under subdivision (a) of Sectiom 1465 which prescribes the
manner of mailing where notice by mail is required or permitted under
the proposed legislation. This would not be a desirable change. The
statute itself often requires personal service on some persons and, in
addition, mailing to other persons. Where more than mailing by first-
class mail is considered desirable, the particular provision imposes the
greater duty.

Subdivision {(a) of Section 1465 provides for mailing by first-class
mail if the address is within the United States and by airmail if the
person’'s address is not within the United States. The provision is
modeled after a comparable provision adopted in 1978 in Probate Code
Section 591.4 {(Independent Administration of Estates Act). Mr. Hubbs
(Exhibit 7) comments: "I see no need for the requirement that mail shall
be sent to a person's address not within the United States by air mail
in that all mail goes by air in any event and frequently cannot be
specified."” The staff recommends that no change be made in Section

1465.



§ 1468. Proof of giving of notice

Section 1468 permits proof of notice by "affidavit.™ Mr. Collier
(Exhibit 4) suggests that this be expanded to permit proof by declara-
tion as well. Mr. Devor (Exhibit 5) asks whether a declaration under
penalty of perjury may be used. The Comment to Section 1468 notes that
under Section 2015.5 of the Code of Civil Procedure a declaration may be
used in lieu of an affidavit. See also Code Civ. Proc. § 2015.6 (af-
firmation in lieu of oath). It has been the Commission's drafting style
not to say "affidavit or declaration,” but instead to rely on the provi-
sions of the Code of Civil Procedure. Accordingly, the staff recommends
against the suggested change.

§ 1469. Application of Sections 1200 and 1201 to proceedings under
this division

Section 1469 provides in part that "“[wlhen a provision of this
division applies the provisions of this code applicable to executors or
administrators to proceedings under this division, a reference to Sec—
tion 1200 [notice] in the provisions applicable to executors or adminis-
trators shall be deemed to be a reference to this chapter." Mr. Collier
{Exhibit 4) suggests that we eliminate the references to Section 1200 in
the other sections. However, the sections in question here are located
in Division 3 (administration of estates of decedents) and the refer-
ences to Section 1200 are appropriate in that context. When, however,
provisions of Division 3 are incorporated by reference and applied to
guardianship or conservatorship proceedings, then Section 1469 has the
effect of applying the notice provisions of Chapter 3 (commencing with
Section 1460) of Part 1 in lieu of the notice provisions of Section

1200,

§ 1470. Discreticnary appointment of legal counsel

Section 1470 provides for appointment of private legal counsel
where the court determines that the appointment would be helpful to the
resolution of the matter or 1s necessary to protect the interests of a
person not otherwise represented by counsel. The authority is cowmpa-
rable to the court's authority to appoint private counsel to represent
the minor's interests in connection with a child custody issue arising

under the Family Law Act. Mr. Devor (Exhibit 5) asks: "I observe that I



am not a criminal lawyer, but I have read cases where a criminal defend-
ant was not adequately represented. Suppose the Court concludes that
the incumbent was not adequately represented?” The staff does not
recommend any change in the proposed legislation to respond to this

ques tion.

Under Section 1470, if counsel is appointed to represent a minor in
guardianship proceedings, the attorney's fee is to be paid by the
minor's parent or pareants or from the guardianship estate, Mr. Collier
(Exhibit 4) questions the propriety of imposing these fees on the
minor's parent when the parent may not be before the court. However,
this provision is comparable to Section 4606 of the Civil Code (Family
Law Act), and Mr. Lindgren notes that the parent is liable for the
welfare of his or her children. See Civil Code § 242, Accordingly, the

staff recommends that this provision not be changed.

§§ 1471-1472, Appointment of counsel

Sallie T. Reynolds (Exhibit 12} is pleased with Sections 1471,
1472, and 1826 concerning appointment of counsel. He wonders whether
this optional appointment system should not be extended to hearings
where the proposed conservatee is a developmentally disabled person (LPS
conservatorship). The Commission has decided not to tamper with the LPS

Act and the staff recommends against this suggestion.

§ 1471, Mandatory appointment of legal counsel

Mr. Anderson (Exhibit 1) points out that Section 1471 does not
mention anything about wards. This is intentional: As under existing
law, appointment of counsel is required in the eircumstances specified

only for adults and not for minors.

§ 1483, Appointments or confirmations made under prior law

Section 1483 provides that "any appointment on or after the opera-—
tive date is govermed by this division." Mr. Anderson (Exhibit 1)
suggests adding to this a reference to a "nomination” or "confirmation"
on or after the operative date. The staff recommends against making
this change. After the operative date, the "confirmation" concept will
be ohsolete, since individuals will nominate rather than appoint, and

the court will appoint rather than confirm. A reference to "nomination"



would not be appropriate since Section 1483 deals with standards for

appointment.

§ 1487. Order to reflect lack of legal capacity of existing wards and
conservatees

Under Section 1485, existing guardianships of adults are converted
to conservatorships on the operative date, and such a conservatee is
deemed to have been adjudicated to be seriocusly incapacitated unless
otherwise ordered by the court. Under Section 1486, if an existing
conservator was appointed on the ground that the conservatee was a
persen for whom a guardian could have been appointed, the conservatee is
deemed to be seriously incapacitated unless otherwise ordered by the
court. Section 1487 requires the court to make an order, at or before
the time of the court's first bienwmial review after the operative date,
that a conservatee described in Section 1485 or 1486 is seriously inca-
pacitated "unless the court finds otherwise and makes a different
order,"

Mr. Collier (Exhibit 4) notes that Section 1487 appears to be
unnecegsary in view of Sections 1485 and 1486. Section 1487 is merely a
precatory section the purpose of which is to make the court's file in
the conservatorship proceeding accurately reflect the status of the
conservatee with respect to legal capacity. The staff recommends that

Section 1487 be retained.

§ 1483, Effect on nomination by adult of guardian for such adult

Under Section 1488, a written nomination made by an adult prior to
the operative date of a person to serve as guardian for such adult
should that become necessary in the future is deemed to be a nomination
of a conservator, and is valid whether or not the writing was executed
in the same manner as a witnessed will so long as the person making the
nomination had at the time the writing was signed "sufficient capacity
to form an intelligent preference." Mr. Anderson (Exhibit 1) expresses
concern that this may be construed to effectuate a nomination made by a
person of unsound mind or acting under duress. The staff proposes to
add to the Comment to Section 1810 (nomination by proposed conservatee)
the following: "In determining whether the proposed conservatee had
sufficient capacity to form an intelligent preference at the time of the

nomination, the court may consider the proposed conservatee's soundness



of mind at that time and whether the proposed conservatee may have been
acting under duress or undue influence." The staff also proposes to
include cross-references to the Comment to Section 1810 in the Comments
to Sections 1488 and 1489,

Mr. Collier (Exhibit 4) suggests that the reference to a nomination
of a person "to serve as guardian if a guardian is in the future ap-
pointed" should instead refer to a nomination of a person "to serve as
guardian if a conservator is in the future appointed." This is incor-
rect since the section refers to a nomination made before the operative
date under existing Section 1463 of a "person to be appointed as guarde
ian . . . in the event that a guardian is in the future appointed.”

Accordingly, this change should not be made.

§ 1500. HNomination of guardian of person or estate or both by parent

Under Section 1500, a nomination of a guardian for a minor may be
made by one parent without the consent of the other parent if the lat-
ter's consent would not be required for an adoption of the child. This
might occur, for example, where the noncustodial parent for one year
"willfully fails to communicate with and to pay for the care, support,
and education of such child when able to do so." Civil Code § 224. Mr.
Anderson {Exhibit 1) fears that this may cause problems and litigation.
This provision is a continuation of existing law {see Prob. Code § 1403),
and in the staff's view is sound policy. The staff recommends against
revising this provision.

Ordinarily, both parents must join in a nomination of a guardiam
for the nomination to be recognized. An exception to this rule exists
where:

(b) At the time the petition for appointment of the guardian
is filed, either (1) the other parent is dead or lacks legal capac-
ity to consent to the nomination or (2) the consent of the other
parent would not be required for the adoption of the child.

Mr. Hubbs suggests that a third provision be added to permit one parent
to nomination where "or (3) the other parent cannot be located to the
satisfaction of the court.”" We think that this addition is unnecessary

in view of the discussion of Civil Code Section 224 above.



§ 1510. Petition for appointment

Mr. Hubbs (Exhibit 7) comments: "Reference is made to receiving of
benefits from the Veterans Administration. Since there are other gov-
ernment agencies that give similar henefits as the Veterans Administra-
tion, it would seem more appropriate to require information as to bene-
fits from any govermment agency.”

The reason why the petition requires a reference to benefits from
the Veterans Administration is that the Uniform Veterans' Guardianship
Act becomes applicable if a ward or conservatee receives Veterans Admin-
istration benefits and notice to the Veterans Administration is required
and special accounting requirements and bond requirements apply with
respect to the Veterans Administration benefits and property acquired
therewith. The same reason does not apply to other benefits. Accord-
ingly, the staff recommends against the suggested change.

If a proposed ward 1s a patient in or on leave of absence from a
state institution under the jurisdiction of the State Department of
Mental Health or the State Department of Developmental Services and that
fact is known to the petitioner for guardianship, Section 1510 requires
that the petition "state that fact and name the institution." Mr.
Anderson (Exhibit 1)} suggests that this provision include a requirement
that the petition show the address of the inmstitution. The staff recom-
mends against such a requirement. The existing Judicial Council form

requires only the name of the institution, not the address.

§ 1511. Notice of hearing

Darold D. Pieper (Exhibit 1l) agrees with the expansion of notice
in the case of a guardianship of the person "but I seriously doubt that
most families would care to have their children’s financial affairs

' The expanded notice

noticed to such a large group of individuals.'
under Section 1511 is primarily in that notice is required to be given
to all relatives of the proposed ward within the second degree. Under
existing law, notice is required only to "such relatives of the minor
residing in the state as the court or judge deems proper." There may be
merit to this point when only a guardianship of the estate is sought to
be established. If the Commission agrees with Mr. Pieper, the staff

suggests that subdivision (c) of Section 1511 be revised to read:



{c) Notice shall be given by mail sent to their addresses
stated in the petition, or in such manner as may be authorized by
the court, to all of the following (other than the petitioner or
persons joining in the petition):

(1) The spouse named in the petitiom.

(2) Fre If the petition is for the appointment of a guardian
of the person or a guardian of the person and estate, . the relatives
named in the petition , and, 1f the petition is for the appointment
of a guardian of the estate only, such relatives named in the
petition as the court orders be given notice o

(3) The person having the care of the proposed ward if other
than the person having legal custody of the proposed ward.

Mr. Pieper is also concerned as to how some courts might interpret
"reasonable diligence" under subdivision (g){(l). He is concerned that
the courts may be as strict as in the case of a missing heir to an

estate. Subdivision (g}(l)} might be revised to read:

() Notice need not be given to any person if the court so
orders upon a determination of either of the following:

(1) The person cannot with reasonable diligence be given the
notice. In determining what constitutes reasomable diligence, the
court shall take into consideration the expense of an additional
effort to give the notice, the extent to which the person would be
likely to have an interest in the proceeding and would appear at
the hearlng if the person received notice, the extent to which
other persons interested in the welfare of the proposed ward have
been given notice, and any v other relevant considerations.

Section 1511 requires that notice of the hearing on a petition for
appointment of a guardian be given as provided in subdivisions (b}
through (e} of the section. Mr. Anderson (Exhibit 1) suggests that a
reference to subdivision (h) {(proof of notice} be added to this list.
The staff recommends against such a change, since subdivision (h) does
not deal with the manner of giving notice, but rather provides for proof

of notice before appointment of a guardian may be made.

§ 1513. Investigation and report by court-designated officer

Section 1513 provides that, when an investigation of a guardianship
case has been made by the court investigator, probation officer, or
domestic relations investigator, the report may be received in evidence
"apon stipulation"” of the persons present at the hearing who have been
served and who have appeared in the proceeding. Mr, Lindgren is con-

cerned that a "stipulation" may be effected only by counsel and that
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this provision may preclude a person who is not represented from agree-
ing to admission of the report in evidence., However, this language is
drawn from Section 4602 of the Civil Code (Family Law Act), which pro-
vides that a report of a custody investigation may be received in evi-
dence "upon stipulation of all interested persons." The staff is reluc-
tant to have different language in the guardianship statute than is in
the Family Law Act. However, if the Commission does not agree with the

staff, Section 1513 could be revised as follows:

1513, . . .

(b) The officer making the investigation shall file with the
court a written confidential report. The report may be considered
by the court and shall be made available only to the persons who
have appeared in the proceeding or their attorneys. The report may
be received in evidence upon stipulation of counsel for all such
persons who are present at the hearing , or, if such person is
present at the hearing but not represeﬁ?ed Ei_Ebunsel, upon con-
sent of such person .

Similar language appears in Section 1543, and, if the above change to

Section 1513 is to be made, Section 1543 should be revised accordingly.

§ 1601, Termination by court order

When a petition for termination of a guardianship is filed, the
notice prescribed by Section 1601 is "such notice as the court may
require," Mr. Anderson (Exhibit 1) supggests that it would be preferable
to require the notice prescribed in Chapter 3 (commencing with Section
1460) of Part ! (notice to the ward if 14 or older, to the ward's spouse
if any, and to any interested person who has appeared in the particular
matter, unless the court for good cause dispenses with notice to any of
these, and to the guardian). The staff thinks this is a good suggestion
and would revise Section 1601 as follows:

1601. Upon petition of the guardian, a parent, or the ward,
and aftér svely notice as the eowrt may reguiwes the court may make
an order terminating the guardianship if the court determines that
it is no longer necessary that the ward have a guardian or that it
is in the ward's best interest to terminate the guardianship.
Notice of the hearing shall be given for the period and in the

manner provided in Chapter 3 (commencing with Section 1435) of
Part 1.
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§ 1823. Citation to proposed conservatee

Section 1823 requires that the citation to the proposed conservatee
contain an advice of rights to the proposed conservatee, including
advice of the tight to legal representation and the right to appointed
counsel in certain circumstances. Mr. Anderson (Exhibit 1) suggests
that the reference in the citation to appointed counsel refer specifi-
cally to counsel appointed by the court pursuant to Chapter 4 (commenc-
ing with Section 1470) of Part 1. The staff recommends against this
change since such a statutory reference would have no value to the

proposed conservatee.

§ 1824. Service on proposed conservatee of citation and petition

Section 1824 requires service on the proposed conservatee of the
citation and a copy of the petition "in the manner provided in Section
415.10 [service by personal delivery] or 415.30 {service by mail and
written acknowledgement of service] of the Code of Civil Procedure,"

Mr. Anderson (Exhibit 1) suggests adding to these two alternmatives
provision for service under Section 415.20 {("in lieu" service) of the
Code of Civil Procedure. Under Section 415.20, process may be left with
{1) the person apparently in charge of the office of the person to be
served during usual office hours and a copy thereafter mailed to the
person at the office or (2) an adult member of the person's househeold at
the person's dwelling house and a copy thereafter mailed to the person
at that address. The staff recommends against this suggestion. It is
not part of existing conservatorship law and may not give actual notice

to the conservatee.

§ 1825, Attendance of proposed conservatee at hearing

Section 1825 requires that the proposed conservatee be produced at
the hearing except in three cases. The first two exceptions continue
existing law: The proposed conservatee need not be produced at the
hearing (l) where he or she is out of state when served and is not the
petitioner, and (2) where he or she is unable to attend the hearing
because of medical inability. The third exception is a change in the
law which is being recommended by the Commission: The proposed conser-
vatee need not be produced at the hearing where the court investigator

has reported to the court that the proposed conservatee has expressly
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communicated that he or she is not willing to attend the hearing, does
not wish to contest the establishment of the conservatorship, and does
not object to the proposed conservator or prefer that another person act
as conservator, and the court makes an order that the proposed conser-
vatee need not attend the hearing. Mr. Bonneau of the State Public
Defender's Office (Exhibit 2) thinks this recommended change may not be
good policy because it gives the court investigator "absolute power to
restrict [the proposed conservatee's] access to the courts” and because
there is "no substitute for the personal presence of the conservatee at
the court hearing." This change was decided on by the Commission after
much discussion and careful comnsideration. The staff recommends against
retreating from this recommendation at this time. The Executive Secre-
tary has written a letter to Mr. Bonneau explaining the Commission's
view In detail. See Exhibit 2. It may be that the Assembly Judiciary
Committee will be called upon to resclwve this issue at the March 28
hearing.

If the proposed conservatee is umable to attend the hearing on the
establishment of the conservatorship, Section 1825 requires that an
affidavit or certificate of such inability be executed by a "licensed
medical practitioner.” Mr. Anderson (Exhibit 1) suggests that the term
"licensed medical practitioner” is vague and should be more precisely
defined. This suggestion has some merit, but the term was added to the
law (Prob. Code § 1754) by the 1976 Lanterman legislation which we have
been reluctant to tamper with. Moreover, Mr. Lindgren {Chairman of the
State Bar Subcommittee on the Guardianship-Conservatorship Revision)
recommends against revising this provision. Accordingly, the staff
recommends against revising it.

Sallie T. Reynolds (Exhibit 12) approves this provision but would
extend the grounds for excusing the conservatee from attending the
hearing:

I heartily agree with the recommendation that a conservatee need
nat appear 1f the court investigator has reported to the court that
the conservatee has expressly communicated that the conservatee is
not willing to attend the hearing and does not wish to contest the
petition. I think, however, that the provision should be further
extended to the cases where the conservatee is not lucid enough to
know that he needs the conservatorship and the medical doetor,

-13-



investigator and public defender all agree that there is a need for

conservatorship, It adds nothing to require the presence of the

proposed conservatee in the court to confirm this matter. I see
proposed conservatees who are completely unresponsive to any ques-
tions and they gain nothing by being brought to court. 1 think
that power should be delegated to the investigator and public
defender to confirm that their presence in court is not needed.

Perhaps such provision could be added to Section 18%3.

The office of the State Public Defender (Exhibit 2} objects to
excusing the conservatee from the hearing merely because the conservatee
is not willing to attend and does not oppeose the petition.

If Section 1825 were modified to add the provision suggested by Mr.
Reynolds==to permit the court to make an order excusing attendance on
the ground that the conservatee lacks capacity to determine whether or
not to oppose petition—-the staff believes the additional requirement
should be added to the statute that such an order may be made only if
the public defender stipulates that attendance of the proposed conser-
vatee in court should not be required under the circumstances of the
particular case. This is analogous to the manner in which we treat a
request for an order for medical treatment where we permit the order
upon stipulation without hearing. See Section 2357(g) on page 71 of
AB 261,

§ 1826. Information to proposed conservatee by court investigator;
investigation and report

Section 1826 requires the court investigator to advise the proposed
conservatee of his or her right to be represented by legal counsel, but
there is no requirement in the section that the court investigator
specifically advise the proposed comservatee of the right to appointed
counsel, Mr. Anderson (Exhibit 1) suggests that such a requirement be
included., The staff thinks this is a good supgestion. Subdivision (b)
of Section 1826 could be revised as follows:

1826. If the petition alleges that the proposed conservatee
is not willing to attend the hearing, or upon receipt of an affida-
vit or certificate attesting to the medical inability of the pro-

posed conservatee to attend the hearing, the court investigator
shall do all of the following:

{a) Interview the proposed conservatee personally.

{b) Inform the proposed comnservatee of the contents of the
citation, of the nature, purpose, and effect of the proceeding, and
of the right of the proposed conservatee to oppose the proceeding,
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to attend the hearing, to have the matter of the establishment of
the conservatorship tried by jury, aad to be represented by legal
counsel if the proposed comservatee Eg_Eﬁboses, and to have legal
counsel appointed by the court if the proposed conservatee opposes
the proceeding and is unable to retain legal counsel .

) -

This revision makes subdivision (b) consistent with Section 1328(a)(b)
{information by court).

Mr. Anderson also suggests that subdivision (j), which requires the
court investigator tc report to the court in writing concerning all of
the matters which the court investigator is required to determine,
including the proposed conservatee's express communications concerning
representation by legal counsel and willingness to attend the hearing,
be expanded to include the proposed conservatee's express communications
concerning whether he or she objects to establishment of conservatorship
or prefers another person as conservator., Mr. Lindgren recommends that
the provision not be revised, and, accordingly, the staff recommends

against the suggested change.

§ 1828. Information to proposed conservatee by court

Section 1828 requires the court to advise the proposed conservatee
of his or her rights "so far as relevant to the allegations made and the
determinations requested in the petition.”" Mr. Anderson (Exhibit 1}
states that the rights enumerated in paragraph (6) of subdivision (a) of
Section 1828 (right to oppose proceeding, to have jury trial, to be
represented by counsel, and in some cases to have counsel appointed)
should be "mandatorily delivered" to the proposed conservatee. The
relevancy qualification of Section 1828 appears to apply only to para-
graph (2) of subdivision (a). Accordingly, the staff recommends that
the section be revised as follows:

1828, (a) Except as provided in subdivision (¢}, prior to the
establishment of a conservatorship of the person or estate, or
both, the court shall inform the proposed conservatee of all of the

following se £a®# as relevant %o the aliegations made asnd +he
determinations requested in the petitieon :

(1) The nature and purpose of the proceeding.

(2) The establishment of a conservatorship is a legal adjudi-
cation of the conservatee's inability properly to provide for the
conservatee's personal needs or to manage the conservatee's own
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financial resources, or both, depending on the allegations made and

the determinations requested in the petition, and the effect of
such an adjudication on the conservatee's basic rights.

. - L

§ 1845, Petitions by conservatee [new]

The Deputy County Counsel of Orange County (Exhibit 14) suggests
that the proposed legislation contain a prohibition as to the number of
times a petition for termination of the comservatorship can occur, She
notes that the present law, as well as the proposed legislation, does
not prevent a conservatee from "papering" the comservator until the
conservatee is successful. Moreover, the staff notes that the proposed
legislation requires appointment of legal counsel each time such a
petition is filed. ©She suggests that a provision comparable to Welfare
and Institutions Code Section 5364 would be desirable. That section
provides:

5364, At any time, the conservatee may petition the superior
court for a rehearing as to his status as a conservatee. However,
after the filing of the first petition for rehearing pursuant to
this section, no further petition for rehearing shall be submitted
for a period of six months. If the conservatorship is terminated
pursuant to this section the court shall, in accordance with Sec-~
tion 707.7(ec) of the Elections Code, notify the county clerk that
the person's right to register to vote is restored.

The staff believes that there is merit to this suggestion. We recommend

that the following new article be added to AB 261:

Article 5. Petitions by Conservatee

§ 1845. Limitation on repeated petitions by conservatee

1845. (a) The right of the conservatee to file a petition
under any of the following provisions is subject to the limitation
stated in subdiwvision (b) of this section:

(1) A petition under Section 1861 (termimation of the conser-
vatorship).

(2) A petition under Section 1801 for modification or revoca-
tion of an order made under Chapter 4 {commencing with Section
1870) (legal capacity of conservatee).

{b) A petition referred to in subdivision (a} may be filed by
the conservatee at any time. However, after the filing of the
first petition under Section 1861 or 1801, or both, no further
petition under either of those sections shall be filed by the
conservatee for a perlod of six months.
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Comment. Section 1845 is new and is comparable to Section

5364 of the Welfare and Institutions Code (conservatorship for
gravely disabled persons).

§ 1852. Notification of counsel; representation of conservatee at

hearing

Under Section 1852, proceedings to terminate the conservatorship,

to remove the existing conservator, to revoke or modify an order affect-—
ing the conservatee's legal capacity, or to restore the conservatee's
right to register to vote may be initiated by the conservatee or by the
court. Mr. Bottomley (Exhibit 3) would restrict this provision so that
acquiescence of both the conservatee and the court would be regquired to
commence any of these proceedings in connection with the court's bien-
nial review. The staff strongly opposes this suggestion since it goes
to the heart of the 1976 Lanterman reforms and would be a substantial
and unacceptable curtailment of the conmservatee's procedural rights. We
propose to deal with this problem by adding a new Section 1845 supra.

§ 1853. Failure to locate conservatee; removal of conservator on

failure to produce conservatee; petition to appoint new
conservator

Mr, Pieper (Exhibit 11) makes what the staff believes is a good
point concerning this section. To respond to his suggestion, the staff

suggests that Section 1853 be revised to read:

1853. f{(a} If the court investigator is unable to locate the
conservatee and a conservator of the person has been appointed ,
the court shall order the court investigator to serve notice upon
the conservator of the person, ef uper the econservateor of the
estate if there i9 pe econservator of fhe pewsersy in the manner
provided in Section 415,10 or 415.30 of the Code of Civil Procedure
or in such other manner as is ordered by the court, to make the
conservatee available for the purposes of Section 1851 to the court
investigator within 15 days of the receipt of such notice or to
show cause why the conservator should not be removed. <3 If the
conservatee is not made available within the time prescribed,
unless good cause is shown for not doing so, the court, on its own
motion or on petition, shall remove the conservator, revoke the
letters of conservatorship, and enter judgment accordingly . =
andy in the ease of a4 conservater of the estate se removeds

(b) The conservator of the estate shall provide to the court
investigator such information as the conservator has concerning the
whereabouts of the conservatee, If the conservator of the estate
fails to provide such information t to the court investigator, the
court may after hearing remove the conmservator, revoke the letters
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of conservatorship, and enter judgment accordingly, and shall order
the congetrvator to file an accounting and to surrender the estate
to the person legally entitled thereto.

{c) If #he a conservator is se removed as provided in this
section , the court shall notify the attorney of record for the
conservatee, if any, or shall appoint the public defender or pri-
vate counsel under Section 1471, to file a petition for appointment
of a new conservator or for the termination of the conservatorship,
whichever the attorney considers to be in the best interests of the
conservatee in the circumstances, and to represent the conservatee
in connection with such petition and, if such appointment of legal
counsel is made, Section 1472 applies,

§ 1875. Good faith purchaser or encumbrancer of real property

Section 1825 protects a good faith purchaser or encumbrancer for
value of real property unless a notice of the establishment of the
conservatorship has been recorded. Mr. Bottomley (Exhibit 3) wonders if
such a notice can be recorded under present recording laws. The answer
appears to be "yes" in view of Section 27280 of the Government Code
which provides that "Any instrument or judgment affecting the title to

or possession of real property may be recorded pursuant to this chapter."

§ 2104, DNonprofit charitable corporation as guardian or conservator

Section 2104 permits a nonprofit charitable corporation to be
appointed as guardian or conservator if the corporation has been provid—
ing, at the time of the appointment, care, counseling, or financial
assistance to the proposed ward or conservatee under the supervision of
a registered social worker certified by the Board of Behaviorial Science
Examiners. Mr. Collier {Exhibit 4} suggests that this limitation is
unduly restrictive. However, this provision continues existing law
{(Prob. Code §§ 1400, 1701), and the staff sees no compelling reason for
broadening the provision. Accordingly, the staff recommends against

changing it.

§ 2108. Additional powers granted guardian nominated by will

Mr. Collier (Exhibit 4) is concerned that Section 2108 appears to
state that whatever powers are granted to a guardian under a will must
be granted by the court in appointing the guardian.” However, this is
incorrect since the introductory clause of Section 2108 provides that
such powers shall be granted "[e]xzcept to the extent the court for good

cause determines otherwise."
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§ 2201. Venue for residents

Under existing conservatorship law, conservatorship proceedings for
a California resident must be commenced in his or her county of resi-
dence, Prob, Code § 2051. In the case of a guardianship for an incom-
petent adult, the proceeding may be commenced in any county. Prob. Code
§ 1460. The Commission is recommending an intermediate position: Under
the proposed legislation, a conservatorship proceeding for a resident
may be commenced in the county of residence, or in "such other county as
may be in the best interests" of the proposed conservatee,

Mr. Bomneau of the State Public Defender's Office (Exhibit 2) is of
the view that conservatorship proceedings should be commenced in the
county of residence, at least until the court has had an opportunity to
determine whether the proposed conservatee ought to he required to
appear personally at the hearing. Otherwise, says Mr. Bonneau, the
personal appearance of the proposed conservatee will be less likely.

The Exzecutive Secretary has written to the State Public Defender's
Office explaining the Commission's view that the somewhat expanded venue
provision will avoid the need to litigate the issue of where the pro-
posed conservatee resides and to permit a petition in a county where the
proposed conservatee is temporarily present. See Exhibit 2. The staff
recommends against changing this provision.

§ 2252, Powers and duties [of temporary guardian or temporary con-
servator]

Section 2252 permits a temporary conservator to sell the temporary
conservatee's residence or to relinquish a lease for such residence only
after court approval. The section provides for notice of the hearing to
be personally delivered to the temporary conservatee unless the court
for good cause orders otherwise. Mr., Anderson (Exhibit 1) suggests that
the section be revised to provide for service of notice "as provided in
Chapter 3 {commencing with Section 1460) of Part 1." However, under
Chapter 3 notice is ordinarily givem by mail, not by personal delivery.
If the temporary conservatee's residence is to be sold, it would appear
that the provisions of Article 7 {commencing with Section 2540) {sales)
of Chapter 6 of Part 4 would apply, with notice as provided in Section
2543. The staff recommends clarifying this by so stating ian the Comment

and by revising subdivision (a) of Section 2252 as follows:

-19-



2252, (a) Except as otherwise provided in subdivisions (b)
and (¢}, a temporary guardian or temporary conservator has only the
power and authority , and only the duties , of a guardian or
conservator that are necessary to provide for the temporary care,
maintenance, or support of the ward or conservatee and that are
necessary to comnserve and protect the property of the ward or
conservatee from loss or injury.

Mr. Collier (Exhibit 4) finds subdivision (e) "undesirable on its
face." However, as he notes, the subdivision continues legislation
enacted in 1977. The Commission previcusly determined not to attempt to

revise these provisions, and the staff thinks that decision was sound.

§§ 2253-2254. Temporary conservators

Sallie T, Reynolds (Exhibit 12) cohbjects to these sections as unnec-
essarily burdenscme. The proposed law makes the provisions of existing
law less burdensome. The staff recommends against any further liberali-

zation in wiew of the recent enactment of the provisions.

§ 2253. Change of conservatee's residence generally

Under Section 2253, if the court makes an order authorizing the
temporary conservator to change the temporary conservatee's residence,

"specify the specific place" to which the temporary

the order shall
conservatee is to be moved. Mr., Anderson (Exhibit 1) suggests that the
language be revised to require the order to specify the "specific
address" rather than the "specific place." The word "place" appears in
existing law (see Prob. Code § 2201), and the staff thinks this term is
preferable. Accordingly, the staff recommends against the proposed
revision.

Mr, Collier (Exhibit 4} finds the entire section undesirable.
However, the section continues legislation enacted in 1977, and the
Commission previously determined not to disturb these provisions. The
staff recommends against change.

§ 2254, Removal of conservatee from residence in case of emergency or
with comservatee's consent for medical treatment

Sections 2253 and 2254 place certain restrictions on the ability of
the temporary conservator to change the conservatee's place of resi-
dence. Subdivision (d) provides that "[n]othing in this chapter pre-

vents a temporary conservator from removing a temporary conservatee

-20-



without court authorization from one health facility where the conser-
vatee is receiving medical care to another health facility where the
conservatee will receive medical care." Mr. Collier (Exhibit 4) sug-
gests that it is not clear whether this provision would apply to a
transfer of the conservatee from one convalescent home to another. The

staff believes no change should be made in the statute.

§ 2256, Accounts

Section 2256 provides that accounts of a temporary guardian or
temporary conservator are subject to six of the eight sections in Arti-
cle 3 {commencing with Section 2620) (accounts of guardian or conserva-
tor) of Chapter 7 of Part 4. Omitted, however, is any reference to
Section 2627 which permits a ward after reaching majority to settle
accounts with the guardian and to give the guardian a release. Mr,
Anderson (Exhibit 1) suggests that Section 2627 be applied to a tempo-
rary guardian, as well as to a guardian. The Commission had reserva-
tions about the policy expressed in Section 2627, but decided to con-
tinue 1t since it was existing law {(see Prob., Code § 1592). The staff

recommends against extending Section 2627 to a temporary guardian.

§ 2311, Form of letters

Section 2311 provides that, except as otherwise required by the
order of appointment, letters of guardianship or conservatorship "shall
be in substantially the same form as letters of administration.™ Mr.
Collier (Exhibit 4} says that a conservator will often be granted addi-
tional powers which must be reflected in the letters, and therefore it
is not feasihle to use the same Judicial Council form as is used for
letters of administration. However, the statute does not require that
the same form be used. The Judicial Council has developed a form for
letters of guardianship/conservatorship under existing law which pro-
vides a place for additional powers to be indicated. Moreover, the
language "[e]xcept as otherwise required by the order of appointment" in
Section 2311 is new so there is additional flexibility under the pro-
posed legislation. This does not appear to be a problem,

It might be useful, however, to provide in the proposed legislation
that any form prescribed by the Judicial Council is deemed to comply

with the statute. The Commission wrote a similar provision in the 1978
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Employees' Earnings Protection Law (Code Civ. Proec. § 723.120). If the
Commission finds such a provision desirable, a new section could be

added to the general provisions of Part 1l:

1456. The Judicial Council may prescribe the form of the
applications, notices, orders, and other documents required by this
division., Any such form prescribed by the Judicial Council is
deemed to comply with this divisien.

Comment. Section 1456 is new. See also Section 1464 (form of
notice); Cal. Const. art. VI, § 6 {Judiclal Council shall adopt
rules for court administration, practice, and procedure, not incon-
sistent with statute); Gov't Code § 68511 (Judicial Council may
prescribe by rule the form and content of forms used in the courts
of this state).

§ 2321. Waiver of bond by conservatee

Under Section 2321, a conservatee having sufficient capacity to do
so may waive the filinmg of a bond, and in such a case the court in its
discretion may dispense with bond. Mr. Bottomley (Exhibit 3) suggests
that the court should alsoc have the alternative of requiring bond in a
lesser amount. The court has discretion under Section 2320 to decrease
the amount of bond upon a showing of good cause so the change appears to
be unnecessary. However, if the Commission thinks the change is desir-
able, Section 2321 could be revised as follows:

2321. In a conservatorship proceeding, where the conservatee,

having sufficient capacity to do so, has waived the filing of a

bond, the court in its discretion may dispense with the requirement

that a bond be filed or may permit the filing of a bond in an
amount less than would otherwise be required under Section 2320 ,

§ 2334. Insufficiency of suretlesg; order for further security or new
bond

Subdivision (e) of Section 2334 provides that when a petition is
filed requesting the court to require the guardian or conservator to
give further security or to give a bond where no bond was originally
required, and the petition further alleges facts showing that the guard-
ian or conservator is failing to use ordinary care and diligence in the
management of the estate, the court may suspend the powers of the guard-
ian or conservator pending the hearing on the petition. Mr. Collier

{Exhibit 4) suggests that this provision should perhaps be expanded to
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permit the court to require a bond or additional bond pending the hear-
ing or to require a deposit of assets in a custodial account. However,
this would appear to be covered by subdivision (b) which permits the
court, on its own motion and without any application, to require further
security. See also Section 2250(e) (if court suspends power of guardian
or conservator under Section 2334, court may appoint temporary guardian
or conservator}. Accordingly, Section 2334 appears satisfactory in its

present form.

§ 2336. Release of surety

Under Section 2336, a surety may apply to the court for an order
discharging the surety from liability for subsequent misconduct of the
guardian or conservator. If new sureties are given to the satisfaction
of the court "shall thereupon" make and order that the original surety
shall not be liable for such subsequent misconduct. Mr. Collier (Ex-
hibit 4) raises the question whether the original surety is relieved
from liability as of the date the new sureties are given, or as of the
date the order is made. This could be clarified by revising subdivision

{c) of Section 2336 as follows:

2336, . . .

{c) If new sureties are given to the satisfaction of the
court, the court shall thereupon make an order that the surety who
applied for the order shall not be liable on the bond for any
subseguent act, default, or misconduct of the guardian or conser-
vator occurring after the giving of the new sureties .

§ 2351, Care, custody, control, and education

Sallie T. Reynolds (Exhibit 12) suggests that "both the requirement
of close physical supervision and permission to supervise the conser-
vatee but not actually visit him be set forth in the provisions of
Section 2351." This suggestion appears to be that the section be re-
vised to permit the court to make an order that is appropriate to the
circumstances of the particular conservatee. The revision of Section
2351, set out on pages 2-3 of Memorandum 79-12, would appear to deal
adequately with this problem. Perhaps the words "and duties” should be
added to the various provisions of the proposed draft section in Memo-

randum 79-12.
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§ 2352, Residence and domicile of ward or conservatee

Section 2352 continues the existing language that provides that the
guardian or conservator may fix "the residence and domicile" of the ward
or conservatee outside the state if permission of the court is first
obtained. It is not clear whether this means both residence and domi-
cile or either residence or domicile. The Commission may wish to clari-
fy this provision by changing "residence and domicile" to "residence or
domicile." If this change is made, perhaps some provision should be
made to permit the ward or conservatee to visit relatives or others for
a short time outside the state without the need for prior court permis-
sion. This could be accomplished by adding the following provision to
Section 2352:

(e) Unless the court otherwlse orders, the guardian or conser-

vator may allow the ward or conservatee to temporarily reside at a

place within or without this state for a period not to exceed 30

days without complying with subdivisions (a) and (b).

Note that Memorandum 79-12 proposes a revision of Section 23532 on page
3 of that memorandum, and Memorandum 79-18 proposes the addition of a

subdivision (d) to Section 2352,

§ 2353, Medical treatment of ward

Section 23533 provides that, with certain exceptions, no surgery
shall be performed on a ward over 14 without consent of both ward and
guardian unless authorized by court order. Mr. Anderson {Exhibit 1)
suggests that the consent of ward and guardian should be written con-
gsent. The staff recommends against this change since it might operate
as a trap where minor surgery is performed without objection with both
the guardian and ward present but written consent is not obtained,.

However, the suggestion does point out another problem with the
section: The requirement of consent of both ward and guardian may change
provisions of existing law authorizing a minor to obtain medical care
without consent of the minor's parent or guardian. See, e.g., Civil
Code §§ 25.5 (blood donation), 25.7 {(minor on active duty with armed
services), 34.5 (surgical care related to prevention or treatment of
pregnancy), 34.6 {(minor living apart from parent or guardian), 34.7

(surgical care related to diagnosis or treatment of contagious disease),
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34.8 (surgical care related to diagnosis or treatment of rape victim),
34.9 (surgical care related to diagnosis and treatment of vietim of
gexual assault). Accordingly, the staff recommends that a new subdivi-

sion (d) be added to Section 2333 as follows:

2353, . . .

(d) Nothing in this section requires the consent of the guard-
ian for medical or surgical treatment for the ward when the ward
alone may consent to such treatment under other provisions of law.

The above-mentioned sections of the Civil Code should be referenced in

the Comment to Section 2353.

§ 2355. Medical treatment of conservatee adjudicated to lack capacity
to give informed consent

Section 2335 provides that, if the conservatee hag been adjudicated
to lack the capacity to give informed consent to medical treatment and
the conservator consents to treatment on behalf of the conservatee, "the
consent of the conservator alone is sufficient and no person is liable
because the medical treatment is performed upon the conservatee without
the conservatee's consent.” Mr. Collier (Exhibit 4) finds the quoted
language ambiguous, and thinks it might be used to forestall a malprac-
tice claim. However, the Comment expressly negates the point: "The
immnunity provided by the last sentence of subdivision {a} does not
extend to malpractice; the Immunity goes only to the failure to obtain

the consent of the patient (the conservatee)."

§ 2407, Application of chapter to community and homestead property

Section 2407 provides that Chapter 6 (powers and duties of guardian
or conservator of the estate) applies to community or homestead property
"only to the extemt authorized by Part & (commencing with Section
3000)." Part 6 provides the rules applicable to management or disposi-
tion of community or homestead property where one or both spouses lack
legal capacity. Mr. Collier (Exhibit 4) thinks Section 2407 is out of
place, and that there should be "some reference in the 3000 series to
the applicability of Sections 2400 and subsequent.”™ However, Section
3056 provides that:

Except as otherwise provided in this part and subject to Section

3071, when homestead or community property is included in a conser-
vatorship estate under this article for the purpose of management,
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control, and disposition, the conservator has the same powers and
duties with respect to such property as the conservator has with
respect to other property of the conservatorship estate.

This section appears to do what Mr. Collier suggests. The staff recom-

mends that no change be made.

§ 2420. Support, maintenance, and education

To respond to suggestions made by Mr, Norman (Exhibit 9), the staff
suggests that subdivisions (a) and (¢) of Section 2420 be clarified by

revising those provisions to read as follows:

2420, (a) Subject to Section 2422, the guardian or conserva-
tor shall apply the income from the estate, so far as necessary, to
the comfortable and suitable support, maintenance, and education of
the ward or conservatee {including care, treatment, and support of
a ward or conservatee who is a patient in a state hospital under
the jurisdiction of the State Department of Mental Health or the
State Department of Developmental Services) and of those legally
entitled to support, maintenance, or education from the ward or
conservatee , taking into account the value of the estate and the
condition of life of the ward or conservatee and the other persons
furnished such support, maintenance, and education .

{c) When the amount paid by the guardian or conservator for
the purpose described in subdivision (a) is not disproportionate to
the value of the estate e¥ and the condition in life of the persen
£0 wkom the payment ie mede persons furnished support, maintenance,
and education from the estate , and the payments are supported by
proper vouchers or other proof satisfactory to the court, the
guardian or conservator shall be allowed credit for such payments
when the accounts of the guardian or conservator are settled,

Under Section 2420, if the income from the estate is suffiecient for
the support, maintenance, and education of the ward or conservatee and
those legally entitled to support from the ward or comservatee, the
guardian or conservator may sell or encumber the property of the estate,
Section 2547 requires that the proceeds of sale shall be applied "to the
purposes for which it was made." However, there is no comparable provi-
sion requiring that money borrowed be used for such purpose, and Mr.
Collier (Exhibit 4} points this out. This can be rectified by the
following revision to Section 2551 (borrowing money and giving security

therefor):

2551. (a) In any case described in Section 2541 or Section
2552, the guardian or conservator, after authorization by order of
the court, may borrow money upon a note or notes, either unsecured
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or to be secured by a security interest or other lien on the per-
sonal property of the estate or any part thereof. The guardian or
conservator shall apply the money to the purpose or purposes speci-
fied in the order. __ T

- ] . .

§ 2423, Payment of surplus income to relatives of conservatee

Mr. Bottomley (Exhibit 3) suggests the following change to Section
2423

2423. (a) On petition of the canservator, the conservatee,
the spouse of the comservatee, or a relative within the second
degree of the conservatee, the court may by order authorize or
direct the comservator to pay and distribute surplus income of the
estate ¢ or any part of such surplus income 5 {not used for the
support, maintenance, and education of the conservatee and of those
legally entitled to support, maintenance, or education from the
conservatee) 5 to the spouse of the conservatee and to such rela-
tives within the second degree of the conservatee whom the conser-
vatee would, in the judgment of the court, have aided but for the
existence of the conservatorship. . .

This change is desirable, says Mr, Bottomley, because "surplus income
should not be used for the benefit of relatives until those whom the
conservatee is obligated by law to support have been provided for."™ The
staff agrees with this suggestion and recommends the above change and a

conforming change in Section 2423(b)(1).

§§ 2453-2455. Deposit of money or property of conservatee

Mr. Gordon (Exhibit 6) is concerned that there is no statutory
requirement that a deposit of money or property of the ward or conser-
vatee be in the name of the guardianship or conservatorship. This is a
matter that was the subject of some discussion at a Commission meeting,
but it was concluded that it would not be desirable to impose such
requirement in the statute. W. Johnstone & G. Zillgitt, California
Conservatorships § 4.10, at 112 {Cal. Cont. Ed. Bar 1968) (""Savings
accounts should also be transferred to the conservator's name if inter-
est to the date of transfer is not lost, or the transfer should be
deferred until the interest date."), § 4.11, at 113 ("The use by the
conservator of any of the proceeds of jointly held property may disrupt

the conservatee's estate plan; the conservator should therefore be
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extremely careful in his withdrawals from joint bank accounts.™). These
quotations indicate that the matter is not a simple one, and the staff
recommends against imposing a statutory requirement concerning the form

in which savings accounts are to be held.

§ 2459. Life insurance; medical, retirement, and other plans and
benefits

Ms. Whartenby (Exhibit 15) is puzzled by the reasoning behind this
section. Subdivigion (b)(3) requires that mutual fund investments must
be those initiated by the conservatee prior to the establishment of the
conservatoership. This requirement is not included with respect to the
other types of plans or benefits listed in subdivision (b), but all
plans and benefits covered by subdivision (b) may only "be continued in
force.," Comments Ms. Whartenby: "Obviously, if the conservator may only
'continue in force' life insurance and annuity policies, they must
either have been existence for the conservatorship when it began or be
transferred by gift from a third party."

There is one clarifying addition the staff suggests be made. The
staff suggests that the following additionmal subdivision be added to
Section 2459:

{f) Nothing in this section limits the power of the guardian
or conservator to make investments as otherwise authorized by this
division.

Ms. Whartenby alsco asks: "Why are the provisions [of Section
2459(e)=-minor's insurance contracts] different from those of Civil Code
1158 (Uniform Gifts to Minors Act)?" The Uniform Gifts to Minors Act
permits the custodian where the gift is an insurance policy or annuity
contract to pay premiums on the policy or contract out of the custodial
property. We think it is appropriate to permit the custodian of the
gift to pay the premiums out of the property given in such a case.
However, Section 2459 deals with a different problem: The problem it

deals with is an insurance contract obtained by the minor. In this

case, court authorization is required to use funds of the guardianship
estate to effect or continue an insurance contract of the ward made
under Section 10112 of the Insurance Code. This requirement continues
existing law. The gtaff recommends no change in subdivision (e) of

Section 2459,
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§ 2525, Abatement of petition if civil action pending

Sections 2520 to 2528 provide a procedure for the guardianship or
conservatorship court to resolve certain property and contract claims.
However, Section 23525 provides that if a civil action is pending con-
cerning the subject matter, the guardianship or conservatorship court
"shall abate the petition until the conclusion of the civil action."

Mr. Collier (Exhibit 4) questions the wisdom of this, and suggests that
the guardianship or conservatorship court be allowed to proceed if it is
in the best interest of the ward or conservatee, notwithstanding the
pendency of the civil action. Section 2525 is drawn from Section 851.5,
and the Commission favored the provision when it was considered. How-
ever, the staff suggests the following revision to the section so that
it will be invoked only upon request of a party to the civil action:
2525, If a civil action is pending with respect to the sub-
ject matter of a petition filed pursuant to this article and juris-
diction has been cbtained in the court where the civil action is

pending, upon request of any party to the civil action the court
shall abate the petition until the conclusion of the civil action.

§ 2542, Terms of sale

Section 2542 provides that, with respect to sales of real or per-
sonal property of the estate, "[iln no case shall credit exceed 20 years
from the date of sale." Mr. Collier (Exhibit 4) suggests that this
might more appropriately be 30 years. Although the 20-year limit con-
tinues existing guardianship-conservatorship law (see Prob. Code § 1532),
there is no time limit on credit im the case of a sale by an executor or

administrator. Hudner, Sales of Estate Property, in 1l California Decedent

Estate Administration § 14,15, at 509 (Cal. Cont., Ed, Bar 1971); sece
Prob, Code § 787 (real property). Mr. Lindgren believes that the 20~
year provision should be retained. Does the Commission wish to provide

for a 30-year limit?

§ 2543, Manner of sale

Mr. Pieper (Exhibit l1) notes that publication of notice in connec-
tion with sales of real and personal property is s;ill required as in a
decedent's estate. "I question the usefulness of published notice in
probate matters generally, and I would favor its elimination on general

principles."” There is a bill before the Legislature, introduced at the
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request of the Governor, to eliminate such publications. If the bill
passes, it will eliminate publications in guardianship and conservator—
ship proceedings because proposed Section 2543 incorporates the proce-
dure for decedents' estates by reference. The staff recommends mno

change in Section 2543,

§ 2548, Limitation of action to recover property sold

Under Section 2548, an action to recover property sold by the
guardian or conservator must be commenced within three years after the
termination of the guardianship or comservatorship, or within three
vears after the removal of any legal disability of the person bringing
the action, whichever is later. Mr, Collier (Exhibit 4) suggests that
this provision ought to be limited to guardianships. However, under
existing law (Prob. Code § 1539), it applies both to guardianships and
to conservatorships. W. Johnstone & G. Zillgitt, California Conserva-
torships § 5.57, at 203 (Cal. Cont. Ed. Bar 1968). Accordingly, the

staff recommends against the suggested revision.

§5 2580-2586 (substituted judgment)
Mr. Bottomley (Exhibit 3) is of the view that the substituted

judgment provisions should be limited to large estates "where the bene-

fits of estate planning would be more obvious."

He alsc objects to the
provision permitting the conservator (with court approval) to exercise a
right of a conservatee to revoke a revocable trust: Simce the conser-
vator cannot rewrite the conservatee's will, revocation of a revocable
trust may upset the conservatee's estate plan, particularly if there is
a pour-over provision in the will. Mr., Lindgren's comment on this
suggestion is: "No change —- let stand for the time being." The staff

concurs with Mr. Lindgren's comment and would not revise the substituted

judgment provisions at this time,

§ 2580. Petition to authorize proposed action [involving substituted
judgment ]

Assembly Bill 167, part of the guardianship-conservatorship pack-

age, would amend Probate Code Sections 202 and 650, relating to the
election of the guardian or conservator of the surviving spouse concern-—

ing administration of community property in probate, to permit the
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election to be made without authorization or approval of the court in
which the guardianship or conservatorship proceeding is pending. Mr.
Norman (Exhihit 9) takes the position that the elections are ones that
involve substituted judgment and should be made under the provisions
relating to substituted judgment rather than without any court authori-
zation or appreoval. As a banker, he notes that would make Section 2585
(no duty to propose action) applicable, but the staff also notes that it
would provide an opportunity for all interested persons for a hearing
before a determination is made concerning the election. The staff is
inclined to adopt this suggestion and to add references to Sections 202

and 650 of the Probate Code to Section 2580 of the proposed law.

§ 260l. Wapes of ward or conservatee

Section 2601 provides that wages of the ward or conservatee are not
part of the guardianship or conservatorship estate and are subject to
the sole control of the ward or conservatee unless the court orders
otherwise. Mr, Collier (Exhibit 4) suggests that perhaps pension bene-
fits and social security payments should be included within this provi-
sion. However, the purpose of Section 2601 appears to be to provide an
incentive to the ward or conservatee to work and recognizes the "thera-
peutic value" of work. See W. Johnstone & G. Zillgitt, California
Conservatorships § 4,52, at 141 (Cal. Cont. Ed. Bar 1968). This consid-
eration is not present where fixed benefits are cencerned. Moreover,
the court may authorize an allowance for the personal use of the ward or
conservatee, and this would seem to be the preferable way for the guard-
ian or counservator to deal with the question. Accordingly, the staff

recommends no change in Section 2601,

§ 2602. Order to file inventory or account or to show cause

Mr. Pease, a supervising court investigator in Contra Costa County,
expressing his personal views, suggests (Exhibit 10) the substance of
the provision set out below, This provision is recommended by the

staff.

§ 2602, Order to file inventory or account or to show cause

2602, (a) If the guardian or comservator fails to file an
inventory and appraisement or any account within the time allowed
by law or by court order, upon request of the ward or conservatee,
the spouse or any relative or friend of the ward or conservatee, or
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any interested person, the court shall order the guardian or con-
servator to file the inventory and appraisement or to file the
account, as the case may be, within 15 days of the receipt of the
order or te show cause why the guardian or conservator should not
be removed. The person who requested the order shall serve it upon
the guardian or conservator in the manner provided in Section
415,10 or 415,30 of the Code of Civil Procedure or in such other
manner as is ordered by the court.

{b) If the guardian or conservator fails to file the inventory
and appraisement or to file the account as required by the order
within the time prescribed in the order, unless good cause is shown
for not doing so, the court, on its own motion or on petition,
shall remove the guardian or conservator, revoke the letters of
guardianship or conservatorship, and enter judgment accordingly,
and shall order the guardian or conservator to file an accounting
and to surrender the estate to the person legally entitled thereto.

Comment. Section 2602 is new. The section is similar to
Section 1853 and provides a procedure for requiring an inventory
and appraisement or accounting short of removing the guardian or
conservator. See also Section 2650 (removal of guardian or conser-
vator for failure to file an imventory or to render an account
within the time allowed by law or by court order).

§ 2610. Filing inventory and appraisement

Section 2610 requires the guardian or conservator to file an inven-
tory and appraisement of the estate within 90 days after the appointment
or within such further time as the court for reascnable cause may allow.
Mr, Collier (Exhibit 4) asks whether this contemplates a court order
extending time and whether a petition is necessary. Section 2610 is
basically the same as Section 600 (decedents' estates)} and, in the
latter context, an extension of time may be obtained ex parte. Johnson,
Inventory and Appraisement, in 1 California Decedent Estate Administra-

tion § 10,12, at 369 (Cal. Cont. Ed. Bar 1971). This could be made

clear in Section 2610 by adding the following language:

2610. (a) Within 90 days after appointment, or within such
further time as the court for reasonable cause upon ex parte peti-
tion of the guardian or comservator may allow, the guardian or
conservator shall file with the clerk of the court an inventory and
appraisement of the estate, made as of the date of the appointment
of the guardian or conservator.

§ 2611. Sending copy [of inventory and appraisement] to Director of
Mental Health or Director of Developmental Services

Section 2611 requires that a copy of the inventory and appraisement

of the estate be mailed to the Director of Mental Health or the Director
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of Developmental Services when the ward or conservatee is or has been
during the guardianship or conservatorship a patient in a state hospital
under the jurisdietion of either of these officials. Mr. Anderson
(Exhibit 1) suggests that this section refer back to Section 1461 (no-
tice to Director of Mental Health or Director of Developmental Serv-
ices). However, Section 2611 is a self-contained notice provision. It
is not referred to in Section 1461, which applies to a "petition, re-

port, or account. Accordingly, the staff recommends against the sug-

gested change.

§ 2614, Objections to appraisals

Section 2614 permits any interested person to object to any ap-
praisal and authorizes the court to fix the true value of any asset to
which objection has been filed. Mr. Collier (Exhibit 4) thinks this
procedure has limited applicability in guardianship and comservatorship
proceedings. However, the provision continues existing law (Prob. Code
§§ 1550.1, 1901.5), and Mr. Lindgren thinks it should be retained.
Accordingly, the staff recommends against revising or deleting the

provision.

§ 2615, Consequences of failure to file inventory

Section 2615 provides for damages for the failure of the guardian
or conservator to file an inventory "within the time prescribed.™ Mr.
Collier (Exhibit 4) again raises the guestion as to whether a court
order is required for an extension of time. We have proposed dealing
with this problem under Section 2610 and recommend revising Section 2615
as follows:

2615. 1If a guardian or comservator fails to file any inven-
tory required by this article within the time prescribed by law or
by court order , the guardian or conservator is liable for damages
for any injury to the estate, or to any interested persom, result-
ing from the failure timely to file the inveatory. . . .

See also Section 2650{b) {(containing similar language).

Section 2615 makes the guardian or conservator who "fails to file
any inventory . . . within the time prescribed . . . liable for damages
for any injury to the estate, or to any interested person, resulting
from the failure timely to file the inventory." Mr. Norman (Exhibit 9)

tecommends that the liability imposed by this provision "be predicated
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upon fault or at least responsibility and control by the guardian or

" Sectiom 2615 continues the substance of existing statu-

conservator.'
tory provisions applicable to guardians and conservators. What revision

does the Commission wish to make in Section 26157

§ 2616, Examination concerning assets of estate

Section 2616 provides for a petition alleging embezzlement, con-
cealment, or other fraud in connection with property of the ward or
conservatee, The petition may be filed by the guardian or conservator,
the ward or conservatee, or a "creditor or other interested personm,
including persomns having only an expectancy or prospective interest in
the estate." Mr. Collier (Exhibit 4) is concerned that, if the petition
were filed by a beneficiary under a will, the court might require dis-
closure of the will contents as a condition of filing the petition.
However, this provision continues existing law (Prob. Code § 1903), and
Mr. Lindgren recommends not revising the provision. Accordingly, the

staff recommends against revising Section 2616.

§ 2620. Presentation of account for settlement and allowance

Mr. Bottomley (Exhibit 3) suggests the following change to Section
2620:

2620, . . .

(b} The account shall state the period covered by the account
and contain a summary showing all of the following:

{1) If the first account, the amount of appraisement; if a
subsequent account, the amount chargeable from the prior account.

{2) The amount of any supplemental appraisement filed within
the period covered by the account.

{3) The amount of cash receipts 5 exelunding prineipal items .
(4) The gains on sales or other increases in assets, if any.

(5) The amount of cash disbursements ;5 exetuding prineipal
tems |,

{6) The losses on sales or other decreases in assets, if any.

(7) The amount of property on hand.

] - LI}

This appears to be a desirable change.
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Mr. Norman (Fxhibit 9) suggests: "A real service would be performed

by the proposed law if it legislated standardized statement and account-

ing formats, descriptions, and the like. Only items not covered by the
gstablished standards then need be subject to [the requirement of subdi-
vision (d)(1l) which requires a description of all transactions that are
not otherwise readily understandable from the schedules]." The Judicial
Council has authority to prescribe uniform forms if the Council so
desires. Accordingly, the staff recommends that the Commission leave to
the Judicial Council the determination whether to cover this by a uni-
form court rule or to permit local court rules as is now the practice.
Under subdivision (e) of Section 2620, a petition for approval of
an account "may include additional requests for authorizatiom, instruc-
tion, approval, or confirmation authorized by this division." The
Comment notes that this includes "requests for compensation for services
rendered" by the guardian, conservator, or the attorney. Mr. Collier
{(Exhibit 4) suggests that this he made explicit in the statute., This is

a good suggestion and could bhe accomplished by the following revision:

2620, . . .

{e) The petition requesting approval of the account may in-
clude additional requests for authorization, instruection, approval,
or confirmation authorized by this division , including but not
limited to a request for any order authorized under Chapter 8
{commencing with Section 2640) ,

§ 2623, Compensation and expenses of guardian or conservator

Subdivision (a) of Section 2623 provides that the guardian or
conservator shall be allowed "{a) The amount of the reasonable expenses
incurred in the exercise of the powers and the performance of the duties
of the guardian or conservator (imcluding, but not limited to, the cost
of any surety bond furnished, reasonable attorney's fees and such com-
pensation for services rendered by the guardian or comservator of the
person as the court determines is just and reasonable).”" Mr. Norman
{Exhibit 9) observes: "It seems rather shortsighted to expressly provide
for attorney's fees without alsc making specific provision for the
services of other professionals and experts needed to properly admin-
ister the estate,”" The reason for the inclusion of the attorney and

guardian or conservator of the person in subdivision (a) of Section 2623
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is that the statute authorizes those persons to themselves petition for

compensation. The staff recommends against any revision,

§ 2625, Review of sales, purchases, and other transactions

Section 2625 provides that when the court reviews the account, the
court may hold the guardian or conservator liable for "any violation of
duties." Mr. Collier (Exhibit 4) thinks this is too vague. However,
the language is drawn from existing Sections 1519 and 1862 of the Pro-
bate Code, and cannot be more specific in view of the general duty of
the guardian or conservator to use "ordinary care and diligence" in the
management of the estate. Mr., Lindgren recommends leaving the provision

as is, and the staff agrees.

§ 2627, Settlement of accounts and release by ward; discharge of

Euardian

Subdivision (a) of Section 2627 provides that "[a]fter a ward has

reached majority, the ward may settle accounts with the guardian and
give the guardian a release which is wvalid if obtained fairly and with-
out undue influence." This provision continues existing Section 1592 of
the Probate Code. Mr. Collier (Exhibit 4) wonders what documentation
must be filed with the court. This reflects the confusion created by
continuing this existing provision. The guardian can be discharged only
by filing "a final account and petition, setting forth that the ward has
reached majority and requesting authority to turn the assets of the

estate over to the ward." Cupp, MeCarroll, & McClanahan, Guardianship

of Minors, in 1 California Family Lawyer § 1675, at 661 (Cal. Cont. Ed.
Bar 1962). In view of this requirement, should subdivision (a)--—a
source of confusion under existing law and possibly under the proposed
law-=be continued?

§ 2633, Account where relationship terminates before filing inventory
[new]

Mr. Reynolds (Exhibit 13} suggests the substance of the following
section, which the staff also recommends. We seek, however, the advice
of experts as to whether the proposed section is workable,

§ 2633. Account where relationship terminates before filing
inventory

2633. Subject to Section 2630, where the guardianship or
conservatorship terminates before the inventory of the estate has
been filed, the court, in its discretion and upon such notice as
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the court may require, may make an order that the guardian or
conservator need not file the inventory and appraisement and that
the guardian or conservator shall file an account covering only
those assets of the estate of which the guardian or conservator has
possession or control,

Comment. Section 2633 is new. The section authorizes the
court, for example, to dispense with an inventory and appraisement
where the conservatee dies a few days after the appointment of the
conservator., This will permit the court, in its discretion, to
waive an inventory and permit an accounting of assets actually mar-
shalled. It avoids the need to inventory estate assets—-such as
stocks, oil rights, real property--where the conservator has not
yet taken possessicn or control of the asset and it would be unnec-—
essary to incure the additional fees that would be earned by the
conservator and to cause the delay in turning matters over to the
executor of the deceased conservatee,

§ 2640. Petition by guardian or conservator of estate

Mr. Collier (Exhibit 4) notes a technical change the staff plans to
make: The words "to that time" should be added to paragraph (3) of
subdivision (a) of Section 2640. This conforms paragraph (3) to para-
graphs (1) and (2).

§ 2043, Order authorizing periodic payments of compensation to guardian
Oor conservator or attorney

Mr. Collier (Exhibit 4) is concerned about the possibility of the
guardian or conservator receiving periodic payments and then resigning
owing the estate money. Sectiom 2630 continues the authority of the
court after the resignation to settle accounts or for any other purpose
incident to the enforcement of the judgments and orders of the court
upon such accounts or upon the termination of the relationship. The

staff does not believe any more than this is needed in the statute.

§ 2650, Causes for removal

Under subdivision (f) of Section 2650, a guardian or conservator
may be removed for having "an interest adverse to the faithful perform-
ance of duties." This subdivision continues the substance of the exist-
ing guardianship and conservatorship statutes. Mr. Collier (Exhibit 4)
points out that often the guardian or conservator has interests that are
technically adverse to the ward or conservatee, Although we receognize
there is merit to the point made, the staff would prefer not to change

subdivision {f}, primarily hecause we are unable to propose any language
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we would prefer. However, if it is desired to attempt to deal with the

problem, the following revision of subdivision (f) is sugpested:

2650. A guardian or conservator may be removed for any of the
following causes:

. . LI}

(f) Having such an interest adverse to the faithful perform—
ance of duties that there is an unreasonable risk that the guardian
or conservator will fail faithfully to perform duties .

Under Section 2650, a guardian or conservator of the person may be
removed from office for "failure to comply with" Section 2356. Section
2356 provides in part that "[n]o ward or conservatee shall be placed in
a mental health treatment facility under the provisions of this division

' and imposes certain other

against the will of the ward or conservatee,'
limitations on the power of a guardian or conservater of the person.
Mr. Anderson (Exhibit 1} finds some ambiguity in these provisions.
Since Section 2356 is a prohibitory section, it would appear that Sec-
tion 2650 should authorize removal for a "violation™ of Section 2356,
rather than for "failure to comply" with Sectiom 2356. Accordingly, the
staff recommends that Section 2650 be revised as follows:

2650, A puardian or conservator may be removed for any of the

following causes:

{(g) In the case of a guardian of the person or a conservator
of the person, feilure e ecompiy with the previsiens acting in
violation of any provision of Section 2356.

§ 2653, Hearing and judgment

Section 2653 permits specified persons to appear at the hearing for
removal of the guardian or conservator and to support or oppose the
petition. Mr. Collier (Exhibit 4) suggests that the section might
require the guardian or conservator to file a written response to the
petition at least five days before the hearing. The staff recommends
apainat this change: It appears to require unnecessary formality.
Ordinarily the purpose of written pleadings is to narrow and frame the

issues to be trled, but here the issues are already narrow in scope.
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§ 2700. Request for special notice

Subdivision (b) of Section 2700 permits a request for special
notice of all of the matters referred to in subdivision {a} to "refer
generally to the provisions of this section." Mr. Collier (Exhibit 4)
suggests that a provision be added to make clear that if only certain
matters referred to in subdivision {(a) are the subject of a request for
special notice, those should be specifically set forth in the request.

This might be a useful addition and could be accomplished as follows:

2700, . . .

{b) The request for special notice shall be su entitled and
shall set forth the name of the person and the address to which
notices shall be sent. If the request is for all of the matters
referred to in subdivision {a), the request may refer generally to
the provisions of this section. If the request is for less than
all of the matters set forth in subdivision (a), the request shall
state specifically each of the matters of which special notice is

requested.

§ 2751, Stay

Section 2751 provides generally that an appeal stays the operation

and effect of the judgment, order, or decree, except that for the pur-
pose of preventing injury or loss to person or property the trial court
may direct the exercise of the powers of the guardian or conservator as
though no appeal were pending. Mr. Collier (Exhibit 4) wonders if this
means that notwithstanding the appeal the court can authorize the guard-
ian or conservator to carry out the terms of the judgment, order, or
decree, and suggests that this needs some clarificatien.

In Gold v. Superior Court, 3 Cal,3d 275, 475 P.2d 193, 90 Cal,.
Rptr. 161 (1970), the court said that an appeal stays the guardian’s
powers "except in cases clearly presenting extraordinary circumstances."
When extraordinary circumstances are present, however, it appears that
Mr. Collier's reading of Section 2751 is correct. Perhaps this could be

made clearer by the following revision:

2751, . . .

(b) Fer Notwithstanding that an appeal is taken from the
judgment, order, or decree, for the purpose of preventing injury or
loss to person or_Efoperty, the trial court may direct the exercise
of the powers of the guardian or conservator, or may appoint a
temporary guardian or conservator of the person or estate, or both,
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to exercise the powers, from time to time, as though no appeal were

pending. All acts of the guardian or conservator, or temporary
guardian or temporary conservator, pursuant to the directions of
the court made under this subdivision are valid, irrespective of
the result of the appeal.

§ 2917. Law applicable to exercise of powers and duties of guardian

Section 2917 refers to two terms "as defined in Section 2901,™ Mr.
Anderson (Exhibit 1) suggests that the reference be not only to the
section in which these terms are defined, but to the specific subdivi-
sions of the section. This is not consistent with the Commission's
usual drafting style. Moreover, reference to specific subdivisions of a
section when not absolutely necessary may cause problems if amendments
are introduced which reletter the subdivisions and all sections which
refer to the subdivisions are not conformed. Accordingly, the staff

recommends against the suggested revision.

§ 3002, Community property

Section 3002 defines "community property' for the purpose of Part b
{(management or disposition of community or homestead property where
spouse lacks legal capacity). Mr. Collier (Exhibit 4) asks whether the
definition would include "joint tenancy property which had its origin in
community property." The answer is yes if the spouses intend to hold
the property as community notwithstanding the terms of a joint tenancy
deed; the answer is no if the spouses intend to hold it in joint tenancy
notwithstanding that it was purchased with community funds, See gener-
ally 7 B. Witkin, Summary of California Law Community Property §§ 49-51,
at S140-42 (8th ed. 1974). Perhaps it would be helpful to add the

following to the Comment:

The property may be community property notwithstanding that title
is held in some other form. W. Johnstene & G. Zillgitt, California
Conservatorships § 4.11, at 113 (Cal. Cont. Ed. Bar 1968)., See
also 7 B. Witkin, Summary of California Law Community Property

§§ 49-50, at 5140-42 (8th ed. 1974).

§ 3012, Legal capacity with respect to community and homestead propetrty

Subdivision (b) of Section 3021 provides that a spouse lacks legal
capacity to join in or comsent to a transaction involving community or

homestead property if the spouse does not have legal capacity for the
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particular transaction "measured by principles of law otherwise appli-
cable to the particular tramsaction.” Mr. Collier (Exhibit 4) says the
meaning of this provision is not clear. The Comment states that this
provision "recognizes that a spouse not having a conservator may lack
legal capacity to join in or consent to a transaction under principles
of law otherwise applicable. See, e.g., Civil Code §§ 38, 39. Whether
the spouse lacks legal capacity for the particular purpose depends upon
the act involved and the standards otherwise applicable to determine
capacity for that act." The staff is of the view that this provision is

satisfactory in its present form.

§ 3023. Determination of validity of homestead or character of property

Under Section 3023, the court may determine the wvalidity of a
homestead, or whether property is community or separate property, when
the issue is "raised in any proceeding under this division." Mr. Col-
lier (Exhibit 4) is concerned that this provision may be too broad and
would restrict the section so that such a determination could be made
only where necessary to carry out the particular tramsaction. Section
3101(d) is a somewhat comparable provision applicable in the context of
a proceeding to authorize a proposed tramsaction., Section 3023 is not
intended to be restricted to proceedings to authorize a proposed trans-—
action but will apply in any proceeding under Division 4. It may be
necessary to determine the character of property, for example, if there
is an issue raised whether it is part of the conservatorship estate. As
the Comment to Section 3023 notes, the section is consistent with the
holding in Estate of Baglione, 65 Cal.2d 192, 417 P.2d 683, 53 Cal.
Rptr. 139 (1966) (probate court has jurisdiction in a decedent's estate
proceeding to determine the interest of each spouse in the community
property). The staff recommends retaining Section 3023 in its present

form.

§ 3051. Community property

Under Section 3051, if both spouses have conservators half the
community property is to be administered in each comservatorship estate.
The conservators may agree otherwise, and with authorization of the
court, the community property may be divided umevenly for purposes of

management. Mr. Collier (Exhibit 4) thinks this creates an anomaly
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where all of the community property is being administered in the conser-
vatorship estate with the consent of the competent spouse, and then a
conservator 1s appointed for the latter: "Presumably, half the property
would therefore have to be removed from the first conservatorship and
transferred to the second conservatorship." This is true unless the
conservators were to agree otherwise and the court sanctioned the agree-

ment. The staff recommends retaining Section 3051 as is.

§ 3053. BSeparate property owned by both spouses subject to homestead

Section 3053 deals with the management and disposition of "

separate
property subject to a homestead that is owned by both spouses as joint
tenants, tenants in common or otherwise." Mr, Collier (Exhibit 4) asks
whether this is intended to include community property subject to a
homestead. It is not so intended, and the staff will add a statement to

that effect in the Comment.

§ 3057. Protection of rights of spouse who lacks legal capacity

Section 3057 places a duty on the conservator of one spouse to keep
reasonably informed concerning the management and control of the commu-
nity property by the other spouse. Mr, Bottomley (Exhibit 3} suggests
that it would be preferable to shift the duty to the spouse having
management and control to keep the conservator reasonably informed. Mr.
Norman (Exhibit 9) makes the same suggestion. The staff agrees with
this suggestion,

Mr. Bottomley also suggests that there should be an express provi-
sion permitting the court to order under appropriate circumstances that
the community property be included in the conservatorship estate, The
staff is of the view that this would be desirable where the competent
spouse 1s not discharging his or her duty to keep the conservator rea-—
sonably informed or is not properly discharging his or her duty to
manage the community property.

These two changes could be accomplished by making the following

changes to Section 3057:

3057, . ..

(b} If one spouse has a conservator and the other spouse is
managing or controlling commnity property, the eenservases
spouse managing or controlling the community property has the duty
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to keep the congervator reasonably informed concerning the management
and control, including the disposition, of the community property.

If the comservator has knowledge or reason to believe that the

rights of the conservatee in the community property are being
prejudiced, the conservator may bring an action on behalf of the
conservatee to enforce the duty of good faith in the management and
control of the community property and to obtain such relief as may
be appropriate, If the court finds that the rights of the conservatee
in the community property are being prejudiced, the court may grant
such relief as the court determines to be appropriate, which relief
may include but 1is not limited to an  order that all or part of the
community property be included 1n the conservatorship estate.

§ 3072. Court order authorizing joinder or consent by conservator

Where joinder or consent of both spouses is required under the
Civil Code for a transaction involving community or homestead property,
a conservator may join in or consent to the transaction on behalf of a
conservatee~spouse only with court approval except that court approval
is not required for consent to a transaction involving community per-
sonal property if such approval would be unnecessary if the property
were part of the conservatorship estate. See Section 2545 (tangible
personal property of aggregate value of less than $5,000 per year). Mr.
Collier (Exhibit 4) is of the view that the conservator should be able
to give consent to such a transaction without the approval of court,
The rationale for Section 3072 was that if consent is required for the
conservator to dispose of property under Part 4, consent should be
required in comparable circumstances under Part 6. This presents a

policy question; however, the staff is satisfied with Section 3072.

§ 3101. Nature of proceeding

Under Section 3101, the court may in a proceeding for a court order
authorizing a proposed transaction involving community or homestead
property determine the validity of a homestead and whether property is
community property or separate property. Mr. Collier (Exhibit 4} sug-
gests that such a determination should be limited to the specific trans-
action and be made only to the extent necessary properly to complete the

transaction, This could be accomplished by the following revision:

G} 10) SR

{d) In a proceeding under this chapter, the court may deter-
mine ¢he watidity of a whether the property that is the subject of
the proposed transaction is subject to a valid homes tead and
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whether the property that is the subject of the proposed transac-
tion is community property or the separate property of either
spouse , but such determination shall not be made in the proceeding
under this chapter if the court determines that the interest of

justice requires that the determination be made in a civil action .

§ 3141, Presence of spouse at hearing

Mr. Collier (Exhibit 4) suggests the following change to Secticm
3141:

3141, (a) If a spouse is alleged to lack legal capacity for
the proposed transaction and has no conservator, the spouse shall
be produced at the hearing unless umable to attend the hearing
because of medical inability

This would be a substantial limitation of the provision and presents a
policy question. We provide other grounds for excuse from attending the
hearing when a conservatorship is sought to be established--proposed
conservatee out-of-state and not the petiticner and proposed conservatee

unwilling to attend the hearing and not opposed to petition.

§ 3150, Bond

Section 3150 provides that the court is to require the petitioner

to give a bond conditioned on the duty of the petitiomer to account for
and apply the proceeds of the transaction. Mr. Collier (Exhibit 4) asks
whether an additional bond would be required of a non-petitioning con-
servator if ome-half of the proceeds are ultimately to go into that
congservatorship estate, The court may require further security under
Section 2334, either on petition or on its own motion. This provision
appears sufficient to deal with this question, and the staff will in-
clude a cross-reference to Section 2334 in the Comment to Section 3150,

See also Section 2330,

§ 3151. Execution, delivery, and recording of documents

Section 3151 contemplates execution of the necessary documents by
the petitioner. It is not necessary for the other conservator to join
in executing such documents, and this point can be made clear by =o

stating in the Comment.
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§ 3412, Order of court where guardianship of estate

Section 3412 permits the guardianship court to order that money of
the estate be invested in a single-premium deferred annuity. Mr.
Collier (Exhibit 4) questions the wisdom of this. The provision for
investment in a single-premium deferred annuity is not contained in the
existing provision from which Section 3412 was drawn, and, in view of
Mr. Collier's objection, the staff recommends deleting this provision

from Section 3412.

Sec. 5. No Mandated Local Costs (page 172 of AB 261)

The Deputy County Counsel of Orange County (Exhibit 14) is con-
cerned that AB 261 may increase local costs or may create doubt that
local costs now being reimbursed because of AB 1417 (Lanterman reforms)
will no longer be reimbursed. The staff believes that the overall
effect of the bill will be to reduce court time, but the bill may result
in some increased duties of court investigators. The saving in court
time would primarily be a state saving and the increased duties of court
investigators would be a local cost which, if there is such an increase,
should be reimbursed. Accordingly, the staff suggests that Section 5 on

page 172 of AB 261 be deleted,

Respectfully submitted,

John H. DeMoully
Executive Secretary

—45-
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TELEPHONE (415) 933-6760

March 5, 1979

Arnie S. Lindgren, Esqg.

LATHAM & WATKINS

Attorneys at Law

555 South Flower Street

Los Angeles, California 90071

Re: Assembly Bill No., 261
Proposed New Conservatorship
and Guardian Law, Comments
Pursuant to Your Request of
January 25, 1979

Dear Mr., Lindgren:

Please accept my apoleogy for the submission of my comments
regarding your Assembly Bill No. 261 after the deadline February
28, 1879, I have been in Los Angeles with clients for the better
part of last week and was not able to read the AB 261 until this
week,

I have read the bill that is to be submitted to become
operative January 1, 1981, and will summarize my comments below.

References will be page numbers of AB 261 as introduced
by Assemblyman McAlister, January 11, 19789.

Page 9, line 19 -- In this Section, Probate Code Secticn
2211 is cross-referenced and it may be more appropriate to cross
reference to 2212, It is possible that 2423, also included on the
same line number, should include 2421 through 2423. :

Page 12, line 14 -- Section 1471: It should be pointed
out that this Code Section does not mention anything about wards,

Page 14, lines 37-40 -- The last sentence starting on
line 38 "but any appointment..," should continue "nomination, or
confirmation on or after the operative date is governed by this
division." This is merely a procedural point but it is believed
that it complies with the intention of Section 1483,
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Page 16, line 11 -- Section 1488: Under this Section,
the issue of a signed writing, nominating a person to serve as
Guardian, is discussed. The Code Section specifically indicates
that only in the instances of lack of sufficient capac’ty to form

an intelligent preference shall the nomination be diz  arded.
The provisions protecting against preferences nominat: . under
hallucinaticns, dillusions, illness, debility, old age, fraud or

undue influence, menace, duress, or coercion are not svecifically
expressed. The Sections 1488 and 1489 also say that the provisions
for the validity of a Will under the Probate Code should not he
considered (Probate Code Section 22). It seems to be the inten-
tion of this Section to limit the validity of the nomination to
"intelligent preferences.," One would hope that this would also
include the above states of minds and accordingly the courts would
follow that interpretation. It is very possible that persons

would want to attack a nomination of a guardian as is similarly
encountered in persons attacking appointments under Wills.

Page 17, lines 28-32 —- Section 1500 indicates that a
parent may nominate a guardian of the person or estate of a minor
child as long as the consent of the other parent would not be
required for an adoption of the child (among other things). What
this is saying is that consent of the parents is present under
Civil Code Section 224 {(West Supp. 1978) is also a test to be
considered under Section 1500 (b} (2}. It is forseeable that
many similar problems as are encountered in the consent cases
under the Civil Code Section will also arise under this Section.,
See e.g., Storrs v, Van Anda, 62 Cal. Ap. 3rd 189, 132 Cal Reporter
878 (1976). To terminate the appointment as provided in the
proposed Section 1601, there is no provision for a hearing.

The Section just indicates that a Court may regquire notice of
termination pursuant to a petition of the guardian, parent, or

a ward, Cases have held that in the Civil Code 224 area, notice

of adoptions and litigation of the consent issue mandatorily
requires notice of the hearing. It is recommended that the Section
1601, line 12, page 24 require mandatorily, notice to the person
whose termination is requested on petition. See in re adoption

of Thevenin, 11 Cal Reporter 219, 189 Cal Ap. 2nd 245 (19s61).

All this could be tied in to Chapter 3, page 8 of the proposed
legislation under a 15 days notice,

Page 19, line 8 -- It is recommended that between the
word "name" and "the institution” be inserted the words "and
address.” :

~—
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- Page 19, lines 18-23 -~ It is recommended ¢that Section
{h) could be inserted after the {(e) referred to on line 22. This
would probably make the notice provisions completely integrated
into this section whereas the (h) section is not completely inte-
grated as it is presented.

Page 29, lines 15-19 ~- Section 1823 (6}: It is recom—
mended that a cross-reference be included in paragraph (6) to
Section 1470, Chapter 4 and the Sections thereunder. This is
based on the assumption that the right to choose and to be repre-
sented by Court appointed vehicle counsel will take place under
the provisions of Chapter 4. It is noted that in Section 1824
there is no mention of CCP Section 415,20 which is probably the
case because of the due process requirements. However, if CCP
435.20 is loocked at closely, it is noted that although the serwvices
in lieu of personal delivery of a copy of this summeons and complaint
to the person specified, by leaving that document at the place
of business, a subsequent mailing is also required to be sent
to the person served at the place where the original summons
was delivered., Section 415.20 could be included in line 25 but
the protections of the notice provisions of 415.30 would not
be present.

Page 31, lines 6-10 -- It is recommended that the proposed
conservatee be advised of his right to counsel under Chapter 4 if
he cannot afford one,

Page 30 , lines 7-8 -~ The term "licensed medical prac-
titioner is somewhat vague and it is guestionable what exactly
this term encompasses. For instance, under Business and Professions
Code 2007, the professional is defined, and under 2014 Chiro
Podiatrist is defined, and under Business and Professions Code
Section 2137 Physicians and Surgeons and their certificates are
defined. Therefore, it is possible that c¢ross-references should
be included under this section.

Page 31, (j) -—- Possibly an additional subsection labeled
{j) (3} could be added that would determine or relay the express
intentions of the party concerning whether objections to the
proposed conservatorship or preference for alternative persons
exists., Merely writing down the proposed conservatee's express
communications concerning counsel and willingness to attend a
hearing does not seem to be an adequate discleosure of the express
intentions of the party.

e e s L L
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Page 32, lines 17-23 -- It is believed in the best
interests of this section that under 1828 (a) the requirements
listed in subsection (6) be required to be mandatorily delivered
by the Court to the proposed conservatee. This is based upon the
immediate importance of all matters mentioned in paragraph {6)
to the conservatee.

Page 53, line 32 -~ Section 2252: After the word "hearing"
should be inserted "as provided for in Section 460, Chapter 3".

Page 56, line 22 -- It would probably be better to sub-
stitute "address" in place of the word "place."

Page 58, lines 12-14 -- It is submitted that proposed
Section 2627 be included on page 58, line 12, and inclusive.

_ Page 66, lines 32-33 -- 1t is recommended that this be
the written consent ©of both the ward and the guardian.

Page 107, lines 18-20 -- Section 2611: It might be
suggested that a cross—-reference to the notice provisions of
Section 1461 (2) {b) be provided, even though that Section
is referenced in 1461,

Page 117, lines 16-18 -- Section 2650: This paragraph
refers to prior proposed Section 2356 wherein a perscn cannot be
“put in a mental treatment facility without certain requirements
being satisfied. This Section 2650 states that the guardian or
conservator may be removed for any of the following causes, one of
which is failure to comply with the 2356. First of all, 5150 is
an involuntary commitment procedure for dangerous or gravely
disabled persons. That Section does not even mention guardians
or conservators in its Section. The censervator or guardian
doesn't have anything to do with whether he complies with 5150
as those sections require appointment by the Court. In this
procedure it is set out in those statutes., 1In 5150, only a peace
officer, a member of the attending staff, or other professional
person can take the person into custody and place him in the
facility so this doesn't even apply to the guardian or conservator.
Maybe this section is unambiguous but at least it has some problenmns,
I think, in its reference back to the 2356 Section and its subse-
quent references. : '

-——
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Page 132, line 21 -- Section 2917: Insert after
2901:  (c) (4).

Page 139, line 31 -~ Section 3071: There should be an
“s" at the end of Section.,

Page 140, line 32 -— Section 3073: There should be an
"*s" after Section,

These comments comprise my notes regarding the proposed
legislation., Some of these comments may seem insignificant to
you but I felt that it would be hetter to point out any inconsis-
tencies or problems I had with the Bill rather than omit mentioning
anything. I hope that this will assist you in helping the sponscors
move this bill along to final form for consideration by the legis-
lature.

I would be happy to assist yoﬁ in any other manner and
will do my best to give prompt attention to any further drafts or
other requests that you would wish to make of me,

Thank you for your consideration.

Sincerely,

ANDERSON, NEARON & FALCO, INC,

BY -

~—""""B., /RAY \ANDERSON
BRA:kw
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STATE OF CALIFORNIA QUIM DENVIR, State Public Defender

Office of the State Public Befender

455 CAFITOL MALL, SUITE 250
SACRAMENTO, CA 95314
(9'6) 322-2676

March 1, 1979

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: AR 261
Dear Sirs:

_ This letter is to suggest some changes in the
content of the above bill, dealing with the establishment
of adult conservatorships. These suggestions are made in
regard to the due prociis rights of persons who are retarded
or otherwise disabled.

The bill as presently worded provides wide
discretion for the court to hear the petition for conser-
vatorship without the presence of the proposed conservatee.
Proposed secticon 1825 provides the following exceptions to
the requirement that the proposed conservatee be produced
at the hearing:

(1) The proposed conservatee is out of state.

{2} The proposed conservatee is unable to
attend the hearing because of a medical condition.

(3) The court investigator has reported that
the proposed conservatee "has expressly tommunicated” his
unwillingness to attend the hearing, his acquiescence in

. the conservatorship, and his agreement to the named conser-

vator. According to the bill, 1f the court is satisfied with:
this showing, it may proceed to grant the petition on the basis
of the showing by the conservator. The court may or may
not choose to appeoint counsel for the conservatee.

1. County public defender offices may be appointed to
represent proposed Probate Code wards and conservatees.
Government Code section 27706.



California Law Revision Commission
March 1, 1979
Page 2

{e.g. Los Angeles, San Francisco, Sacramento) regularly sit in
county and local hospitals in order to hear LPS petitions. The
probate matters could be heard with the LPS calendar if necessary
to the medical well-being of the conservatee.

, As a corollary to this argument, it is essential that
jurisdiction be limited to the county of residence of the
conservatee (proposed section 2201), at least until the court
is able to make a determination of the conservatee's ability to
waive his personal appearance. If the petition is heard in
a distant county, the temptation will be that much greater to
conduct the hearing in absentia.

The regquirement of personal presence at the conserva-
torship hearing would eliminate many opportunities for abuse
of conservatorships. It would also lessen the likelihood of
future collateral attacks on the conservatorship on due process
grounds.

Sincerely yours,

QUIN DENVIR
State Public Defender

v ;
a/&l‘z =1 ﬁﬂbﬂﬁt(/ M f'
by:

CHARLES M. BONNEAU

Deputy State Public Defender

CMB:ddb

cc: Assemblyman McAlister
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CALIFORNIA LAW REVISION COMMISSION
STANFORD LAW SCHOOL

STANFORD, CALIFORNIA 94305

(415) 4971791

March 16, 1979

Manuel M. Medeiros

Deputy State Public Defender
455 Capitol Mall, Suite 360
Sacramento, California 95814

Re: AB 261 {(guardianship-conservatorship revision)

Dear Mr. Medeiros:
‘

A letter from your office, dated March 1, 1979, expressed concern
that Assembly Bill 261 permits probate courts to make conservatorship
findings in absentia. It appears to be your positiom that a proposed
conservatee should be brought before the court in every case so that the
court can itself determine, after explaining the nature and purpose of
the proceeding, whether the conservatee objects to the establishment of
the conservatorship or objects to the proposed conservator,

In drafting AB 261 the Commission adopted the basic rule that the

" proposed conservatee should be advised of the pature and purpose of the
proceeding and his rights, but the Commission continuad the existing
practice which permits this function to be performed by the court in-
vestigator when the conservatee is unable to attend the hearing because
of medical inability. The Commission extended the court investigator
procedure to the czse where the proposed conservatee has no objection to
the establishment of the conservatorship or to the proposed conservator
and is unwilling to attend the hearing. The following explanation will,
I believe, demonstrate that the procedure under AB 25! is more pro-
tective of the proposed conservatee than 1s existing law.

Under existing law, there is nc assurance that a proposed conserva-
tee will receive an explanation of the nature of the proceeding and of
his rights if the proposed conservatee has no objection to the proceed-
ing. This is because such a conservatee is likely to be the petitioner
and, under existing Probate Code Section 1754.1, the court has no duty
to give this information to the proposed conservatee if he is the peti-
tioner. Accordingly, although the proposed conservatee will be brought
before the court, the existing law does not assure that the proposed
conservatee will be adequately advised of the nature of the proceeding.
The bill eliminates this provision of Section 1754.1. 1In every case,
the proposed conservatee is to be advised of the nature of the proceed=-
ing and of his rights, whether or not he is the petitioner.

IR T G B e T
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A separate question is how the information concerning the nature of
the proceeding and the rights of the conservatee is to be given to the
proposed conservatee. An important reform was made in 1976 by legisla-
tion authored by Assemblyman Lanterman. This legislation provides that,
if the proposed conservatee will be absent from the hearing because of
medical inability to attend, a court Investigator must personally visit
the proposed conservatee and give the proposed conservatee information
concerning the nature of the proceeding and the propused conservatee's
rights., Section 1454 of the bill continues the existing requirement
that the court investigator be a person trained in law who is an officer
or special appointee of the court with no personal or other beneficial
interest in the proceeding. This requirement was intended to assure
that not only would the court investigator be trained in law but also be
a disinterested person skilled in dealing with and assisting proposed
conservatees in understanding the nature of the proceeding and the
rights the conservatee has under the law, The bill expends and clari-
fies the duties of the court investigator to ensure that the conservatee
will be fully advised. When the 1976 legislation became operative,
there were some cowmplaints that there was undue delay in reviewing
existing conservatorships. However, the Commission has received no
information indicating that the court investigators are not performing
their duties in a satisfactory wanner in cases where the proposed con-
servatee is unable to attend the hearing because of medical inagbility.

In the case of the proposed conservatee who does not oppose the
proceeding or object to the proposed conservator, the bill imposes (as
noted above} a new requirement that the proposed conservatee be given
the information by the court if present in court, whether or not the
propesed conservatee is the petitioner., At the same tiwe, the bill
recognizes that there are proposed conservatees who are aware of the
need for a conservatorship but who are in great fear of going to court.
The Commission bglieves that the interests of such a progosed conser-
vatee will be better served 1f the court investigator personally visits
the proposed conservatee in his home or other place of residence and
advises him of the nature and effect of the proceeding and of his
rights. In this nonthreatening atmosphere, as much time as is necessary
can be taken to ensure that the proposed conservatee has all the infor-
mation he has the capability to understand. The alternative of advising
such a proposed conservatee In the threatening atmosphere of the court-
room does not appear better to serve the interests of the proposed
conservatee. The procedure for the court investigator advising the
proposed conservatee is now used in the medical~inability-to-attend

cases, so the extension of the same procedure to this additional type of

case does not represent the adoption of an untried procedure,.

It should be noted that 4B 261 does not excuse the attendance of

the proposed conservatee from the hearing merely because he doces not
oppose the comservatorship or the proposed conservator. The proposed

ARt s P B ot Tt 4
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conservatee also must be unwilling to attend the hearing. All these
decisions by the proposed conservatee must be "expressly communicated"
by the proposed conservatee to the court investigator. Absent such an
"express communication,” the proposed conservatee must be produced at
the hearing unless excused for medical inability to attend. Moreover,
the court has discretion to require the attendance of the proposed
conservatee cven though the proposed conservatee has made such express
comminications to the court investigator.

In this connection, it should be noted that AR 261 does not affect
the procedure for conservatorship investigations or court hearings under
LPS petitions.

I think that your concern about AB 261 goes to the basic concept of
the 1976 Lanterman reforms. The theory of those reforms was that a
disinterested but skilled person appointed by the court and trained in
law should investigate the situaticon in cases where the proposed conser-
vatee would not be produced in ceourt. My personal view is that the
court investigator is serving a function similar to a lawyer advising
the client as to the alternatives available to the client and sssisting
the client in understanding the consequences of the decisions. The
establishment of the court investigator system resulted in significant
additional costs, but I suspect that those costs are far less than the
costs that would be involved in requiring the court itself to make the
investigations now made, or authorized to be made umder AB 261, by the
court investigator. With the problems of court congestion, I believe
that it would not be desirable to limit or eliminate the use of the
court investigator as established under the 1976 referms without a
strong showing that the court investigator system is not working.
Morecover, there are those who believe that the present system 1is a
better system as far as proposed conservatees are concerned than a
system under which the court merely "reads the rights" to the proposed
conservatee,

There 1s one more feature of the bill that bears on this problem.
One year after the appointment of the conservator and biennally there-
after (Section 1850), the court investigator must visit the comnservatee
and provide him or her with specified information (Section 1851). If
the conservatee wishes to petition the court for termfnation of the
conservatorship or for removal of the existing conservator or for reve-
cation or modification of a court order affecting legal capacity, the
court is required to have an attorney file the necessary petition and to
represent the conservatee at the trial or hearing on the petition.
Accordingly, after the conservatee is able to see how the conservator—
ship actually affects him or her, there is an absolute right to have the
matter reviewad by the court and to have counsel to assist the conser-
vatee in obtaining such review. These provisions continue and expand
another of the 1976 reforms.
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By way of summary, AB 261 basically centinuves the substance of the
reforms made by 1976 legislation authored by former Assemblyman Frank
Lanterman which intreduced the concept of the court investigator.

AB 261 builds on the concepts of the 1976 legislation and eliminates
what the Commission and others consider technical defects. The bill
significantly clarifies and may expand the right to counsel under the
1976 legislation. The Commission resisted preposals to cut back dras—
tically on the Lanterman reformg--proposals that were based primarily on
the theory that the cost of particular reforms greatly exceeds any
possible benefits. The changes made by the Commission are considered
relatively modest and not inconsistent with the basic philesophy of the
1976 reforms. The change you supggest—-such as to require the court to
hold the hearing at the hospital—-would be likely significantly to
increase costs and court cougestion.

You also express concern about Section 2201 (venue). This section
restricts venue to the county in which the proposed ward or conservatee
resides (this probably refers to the ward's or conservatee's domicile)
or to such other county as may be in the best Interests of the proposed
ward or conservatee. It should be noted that a guardicnship for an
incompetent adult may be filed under existing Sectien 1460 in any coun-
ty. Section 2201 did not adopt this broad rule which applied to cases
where the adult ward was in effect being adjudicated te be incompetent.
"Instead, it adopted a rule that somewvhat expands the venue provision now
applying to conservatorshipsj this expansion is desireble. The alterna-~
tive provision for venue in counties other than the county of residence
avoids the need to litigate the issue of residence if the court deter-
mines that continuance of the proceeding in the county where filed is im
the best interests of the ward or conservatee. See, e.g., Hillman v,
Stults, 263 Cal. App.2d 848, 871-72 (1968); Guardianship of Smith, 147
Cal. App.2d 686 (1957). I think we can rely on the courts to apply the
venue provisions in a judicious manner,

There is nothing in the statute that permits excuse from attendance
at the hearing on the ground that the conservatee is nct present in the
county where the petition is filed. 1In fact, the alternative venue
provision would permit filing in a county where the conservatee is
temporarily present even though not a resident there since that would
facilitate presence at the hearing.

I hope that this letter will give you further background on the
thinking behind the provisions of AB 261 that concern your office. I
would appreciate an opportunity to discuss this matter with your office

if you still have concern about AB 261, It is my hope that the bill can
be moved out of the Assembly Judiciary Committee when it is heard. We

expect to make a number of amendments before the bill is heard in the
Senate. We distributed 250 copiles of our report to lawyers who actively
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practice in this area and have received and will receive suggestions for
technical and substantive changes. We plan to consider these--as well
as any continuing concerns your office may have--at our March 30-31
Commission meeting. We would be pleased to have a representative of
your office attend our meeting.

Sincerely,

John H. DeMoully
Executive Secretary

JHD: kac

cc: Asgemblyman MeAlister
" Quin Denvir
Charles M. Bonneau
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Arne S, Lindgren

Chairman

Conservatorship And Guardianship Committee
555 South Flower Street

Los Angeles, CA 50071

Re: Assenmbly Bill- 261

Dear Mr. Lindgren:

Pursuvant to your request I have reviewed the proposed
new conservatorship and guardianship law and the related
materials enclosed with your letter of January 25, 1979.

I offer my appreciation to all of the people who took
part in this massive undertaking. The proposed legislation
is a great improvement over the existing law.

While I did not have the time to give this matter

the review that I would have like to have given it, I do

have some comments.

1. 1In Section 1852 appearing on page 35 I think
that the word "or" appearing in line 14 should be changed
to "and". I don't believe that it would be wise to have
these proceedings commenced at the mere whim of the conser-
vatee, It would be better that the court make a decision on
the basis of the investigator's report as to whether the
petition should be filed or not. Furthermore, 1if the
conservatee does not wish to petition,. the court should
not proceed on its own motion based on the information on
the court investigator's report. This does not mean that
the court could not remove a conservator or terminate a
conservatorship under other provisions of the law.

2. Section 1875 permitting the filing of a Notice
of the Establishment of the Conservatorship is an excellent
idea. I wonder if some change in the recording laws would
be necessary to permit the recording of such a notice.

3. In Section 2321 the court should also have the
authority to fix a bond at a lower amount. This may be
implied where the court has discretion to dispense with
the bond, but a judge might feel that under this section
as presently worded he may either dispense with the bond
altogether or fix a bond at the full amocunt.
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4, In Section 2423 (a) in line 20 after the word
conservatee I suggest adding the following: "and of those
legally entitled to support, maintenance, or education
from the ward, or conservatee." The addition of this
lanqguage will tie this section into section 2420 (a).
Obvicusly surplus income should not be used for the benefit
of relatives until those whom the conservatee is obligated
by law to support have been provided for.

5. I am disturbed by the substituted judgment prov1s—
C) ions in Article 10 which permit a conservator to exesrcise
EJ the right of a conservatee to revoke a revocable trust. The
duty of the conservator and the court should be to support
the conservatee and those dependent upon him. With respect
to a revocable trust the conservator should have the right to
ﬂﬁ, compel the withdrawal of trust funds where they are needed
] for this purpose. HNeither the conservator nor the court
should be permitted to disturb whatever estate plan the
(u conservatee may have made while competent. The provisions
of this Article could promote wrangling among prospective
heirs and legatees while the conservatee is still alive. 1If
pgthese provisions are to be adopted, then they should also
‘ e, include the right to revoke a conservatee's Will. Otherwise
one could find that a trust is revoked leaving a valid wWill
unchanged which contains a pour over provision into the now
revoked living trust. In my opinion these provisions
dealing with substituted judgment should be strictly limited
so that in practice they would be utilized only in those
cases where the conservator is a person of great wealth and
where the benefits of estate planning would be more obvious
to all of the conservatee's family.

:}éi 6. In Section 2620 (b) I suggest omitting the refer-
ence to the exclusion of "principal items" found in lines
l, 2, ané 6 on page 110. Some peocople might think that
this requires the exclusion of principal receipts and
disbursements, which of course is not the case.

7. I did not find in Part 6 dealing with the manage-
ment or disposition of community or homestead property any
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express provision permitting the court to determine that
under appropriate circumstances community property should
be included in a conservatorship estate. Secticn 3054
permits the court to determine and order that community
property not be ‘included in a conservatorship estate,

which is fine, but the reverse situation should also be
taken care of. For example, a husband and wife might own a
community property business in which their son takes an
active part in the management along with the husband. The
husband becomes incompetent and the wife tries to exercise
exclusive management and control of the business. The son
should be permitted via the conservatorship procedure the
have the business taken from the wife's management and
control, and the court could well find that this would be in
the best interest of the conservatee.

8. Section 3057 (b) places an akward burden upon
the conservator. 1 can see situations the conservator
would have great difficuly keeping himself "reasonably
informed concerning the management and contrel” of scome
forms of community property. Perhaps it would make more
sense to impose a duty on the spouse to keep the conservator
reasonably informed of what the spouse is doing with such
property.

If I can be of further help in this project pleaée

let me know. I apologize for not getting this to you
by February 28, but hope that my comments are helpful.

Sincerely,

RBB:pb



- Dear Arne:

Momo 79-17 Exhibit b
18300 Century Park East

Los Angeles, California 20067
February 22, 1979

Arne S. Lindgren, Esg.
Latham & Watkins
555 South Flower Street
Los Angeles, California 90071
Re: Assembly Bill 261 -~ Proposed

New Conservatorship and
Guardianship Law

e

‘Pursuant to your request, I have reviewed Assembly
- Bill 261,as set forth. in the proposed language with comments
and have a number of miscellanecus comments relating thereto,

These are as follows:

1. I believe the Law Revision Commission has

done an excellent Jjob in further defining and clarifying

the consequences of a guardianship for a minor or a conserva-
torship for an adult.

2, Section 1424 defines an interested person as
including any governmental office or entity. Perhaps tte
definition could be expanded to define a'non4gowernment

related interested person.

(.9ﬁ_p 3. Section 1450 calls for a verilied cetition,
)

47%;P raport or account. Perhaps this should be expanded to in-

L e PR £ EE T e

¢clude verlflcatlon of any obj=c+lons flled thereto

__l——
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4. Section 1454 retains the reference tc a courc
,jéfyf investigator as one "trained in law." That language originally
. gave some concermn and serhaps it_can he further clarified to

not require a lawyer.

}5}1/5. Section 1460(a) refers to notice to be givgn
at least fifteen days before the-date of heariﬁg. I am not
sure whether this meaﬂs a mailed notice. Section 1465(51
refers to a mailed notice,.
.;X? / 6. Section 1460(b) (4) perhaps-should also speciiiczally
include all persons that reguested special notice in the pro-

~

ceedings.

Q&’ 7. Section 1468 refers to "affidavit." Although this
may be covered by provisicns of the Code of Civil Procedure

which allow a declaration in lieu of affidavit, perhaps the

language itself could simply refer to a declaration since

presumably any suth,mailing would be done in California.

: 39’8- Section 1469 refers to Section 1200 and other
provisions of the division. I weuld think the other sections
 should simply refer to Section 1469 ahd subsequent and not

refer to Section 1200.

-0~



9. Section 1470(c)(2) appears to allow the court
to impose the cost of counsel on a parent of a minor, even

though that parent may not be be‘cre the court. I guestion

the proprlety of this. /ﬁoﬂ&agﬁy o7 éZeﬁb4tﬂ’ Fore
———— LELPs o d?wzﬁvﬁé?J

4£' 10. Section 1487 appears to he unnecessary in

light cf the language in Secticn 1485 and Section 1425,

bﬁﬁ“/?ll. Section 1488 I believe has a error in the..
second line. The second use of the word "guardian" I believe

should refer to "conservator."

12 12. Seciion 2104 (a) (3) seems unduly restrictive.
I would think a ﬁbn—profit charitable corporation could
serve as a guardian or cocnservator whether or not it pre-
viously acted for that particular party.
g} 13. Section 2108{(a) aprears to state that whatever

powers are granted to a guardian under a will must be granted

——

by the court in appeinting the guardian. Perkaps the court

should have discretion to withhold certain pcwers in the best

interest of the minor. ' .

,JI jf"’ﬂm &MW'&DNQ

Secticn 2252(e) lnccrporates 1877 leglslatlon

LY

BJ@
ﬁTﬂJhlch was undes;rable on its face. I would hope that that

subdivision would be completely reworked and would grant the

-3 -



temporary conservator the right to change a place of residencs
based on a ex parte application without any formazl hearing

or determination of irreparable harm.

ﬂujﬁ/f 15. Section 2253 is similarly undesirable as a
concept. A change of residence should not require an adversary -
procéeding. If éome limitation on the temporary conservator
isrneeded,,perhaps the consent of the attorney fo; the proboséd'
cOnservatée would be sufficient or consent of the relatives

within the first degree for-exampla might suffics without u
going through the more elaborate hearing procedures.

16. Section 2254(d) is not clear as to whether it
yZﬂA:L would  include.  transfer from one convalescent home or
Kh) hospital to another, or whether a medical or health facility

is limited to a hospital.

17. Section 2311. It appears to me that a
conservator normally would be granted specific powers and
therefore trying to use the same judicial counsel Zorm as

ﬁmused for letters of administration would not he very fea51ble.
I think there perhaps should ke a separate form of lethe*s
for conservatorship where the various powers could be checked

on the face of the docurment.

18. Section 2312. I assume that mere mailing
o MO Lleed |
suffices and there is no need, to await any given number of

days of dellvery of the order before letters are issued.

! _'A{.--



19. Section 2321, dealing with waiver of bond by

a conservatee, appears to be commendable.

14 20. Sect.on 2323 perhaps should be modified to allow
waiver of bond where the only assets are those specified in the

section plus personal effects which don't exceed a fixed dollar

1, wvalue, perhaps $500 or $1,000..

o™

:2&“*‘ 21. Section 2334{&} cerhaps shoulé be expanded
to allow the court to require a bond or additicnal bond

-pendiﬁg the hearing or reéuire a deposit of assets in a

custodial account or some other protective measure rather

than simply suspending the powers of the coaservator

'4 22, Secticon 233f€(c) 1s not clear as to whether .

the prior sureties are relisved of responsibility as of the

date of the cggg;_g;éer(?é?as of the date the new surety bond is
Ar———

 filed.

{ 23. Section 2355(a), last sentence, is arguably
~ambiguous but I believe it is intended %£o refer cnly to no
-liabilityrto the conservatee for performance of medical
treatments simply beczuse of the lack of the conservatee's
direct consent. - However, the language is a little broader
and might support an argument that the person performing the
medical treatment is also immune from a2 malpractice claim/ S0 s

.LJS }\Jaw
against him. ' ' qaons

15;1,



42 24, Section 2407 appears cut of place. I
would think that there should be some reference in the 3000
series to tﬁe applicability of Secticn§ 2400 and subsequent.
'(z 25. Section 2420 (b) perhaps should be expanded
to state that the proceeds of such security interest, sale
or mortgage can be used for the pdrposes set forth in Section

2420 (a).

-Z 26. Section 2525 provides for abatemant of the
probate court proceeding if there is a civil actien pending.
Since the probate proceeding is likely to be ended much more

expeditiouslv, I would think there should be scme provision
P - £

Fh

that

b

a;lowing the court to proceed with the probats action
aépears in the best interest of the conservates, notwith-
'standing the peﬁdency cf the civil action. ~vaiousl§, iz
‘the matters aré determined in probate, the civil #ction would

then become moo*x, unless there weres cther parties also invelved

.4

Section 2542Z2{a) refers to credit not to

o
exceed I wonder whether that time limit is

realistic or whether it should not be thirty years.

‘Z'ZS. Section 2548 it appears to me should not

apply to a conservatorship.

- _ __'é'_ '



29. Section 2572 perhaps relates more specifically
to the sections commencing at 3000 relating to management of
comuunity or homestead property. This seems to include com-

munity property but is not limited thereto.

oo
eﬂ"}ga) 30. Section 2501 relates to wages. Query whether
{: it should also refer to pension benefits or social security

payments.

'31. Section 2610(a) reqguires filing of an
inventory within ninety days or within such further time as
the court for reasonable cause'may allow. Does this contem-
plate a court order authorizing an extension of the ninety
days? As you.know in the probate context the ihventory is
seldom filed within the ninety days. If it is contemplated

that the guardian or conservator would petition the court
for authority to extend the time to file the inventory, that

should be made clear. If the court in an accounting sinply

has the right to determine if the inventcry was timely £iled,

the language should perhaps be changed.

oAy,

32. Section 2614 apprears to have limited
applicability in a'cbnservatorship cr guardianshiv since
the values ars not used for tax purposes. You will recall

. that there was a bili several vears ago which added these

sections and had originazlly incorpora+*ed similar »rovisions

- S



in the probate estate. I don't reallyv see any purpose since

fees are not based upon a percentage of the inventory and

f%f*’\ no taxes are based upon values.
o
.33.- Section 2615 refers to failure to file an
iﬁvantory "within the time prescribed." This would seem to
require under Section 2610{a) a specific order extending the
‘ninety day period of time to file an inventory. Otherwise,

Section 2615 appears scmewhat inconsistent with Section 2610(a),

S

since Secticn 2610(a) refers cnly to ninety days.

34. Section 2616(a) (3} appears to include a
beneficiary under a will or an heir. This might require
disclosure of the will for example as a conditicn of filing
the petition. I am not sure that this is a desirable ccncept.

ON Cprmnae - T de - Fpre ofon

35. Section 2620{e) apparently includes a
vﬁxyp . request for authofization to pay fees. This is implicit
DQ "and perhaps should be made mudh more explicit, notwithstanding

the comment; ‘ |
4{5”‘/ y | | o
ﬁﬁ/fﬁf 36. Sectlon 2625 refers to liability of a
conservator or guardian who "is in any violation of duties”
in connecticn with the sale. This is a very vague concept
and might encompass such things as liability for selling a
property which the conservatee did not want sold, for example.

I am not sure how the damage is measured in that case.

-



37. Section 2627 appears to allow an infcrmal
‘settlement of accounzs between a guardian and ward. I assume

that no copy of that account is to be filed with the court

but én;y a re;ease. Z .é;& , . ! - §ﬁ°‘7f’

—— ek
:5$38. Section 2640(a) (3) I think should ke
consistent with subparagraphs (1) and (2) and have added-

p _
Qﬁw#(” at the end the language "to that time."
’ -

— ]

39. Section 2643(¢c) might cause a problem
if a conservator or guardian took fees on account hased on
éaritﬁ-payments énd then resigned. It might complicate the
ability of the court to recover those fees. See the last

——

senternce of the comment.
- ’\_—‘_‘—\.

40. Section 2650(b) again refers to failure
to file an inventory within the time allowed by law or by
court order. See my comments on Section 2610 and Section

2615. Subsection (£} refers to an interest adverse to the

.*~ -\ faithful performance of duties, Many spouses, parents‘or
é;ﬁy children may have technically adverse interests to that of
\\ V( the ward or conservator because of property interests,
9 o " ' _
t df\{ expectancies, etc. I am not too sure what this larnguage
6 Y ! ' " -
\E’ eally means.

éé/4l. Section 2653(a) might be expanded to provide
that the guardian or ward shall file a written response to the

petition for his removal at least five days before the hearing.

-9-



_ >d/ﬁ2. Section 2700(h) might ke clarified to state
that if only certain items in subpart (a) are the subject of
a fequeét for a special notice, those should épecifically be

set forth in the request fcr special notice.

2{(43. Section 2751(b) refers to the exercise of
the "powers." I am not sure what that refers to since the
stay would affect a specific order, judoment or decree.
Perhaps it méans that the court-can, notwithstanding ﬁhe
appeal, auvthorize the executor to carry out the terms of.the
order, judgment or decree. Also, I assume that if a temporary
conservator was appointed, the temporary conservator could
also carry out the terms of the order, judgment or decree.
However, 17 tﬁq temporary conservator had tc repetition for
that judgment or order, presumablyrthe order given to the
temporary conservator cculd alsc be appealed and hence a

stay affected. I think this section needs scme clarification.

| 25’44. Section 3002 relating to community property
is not clear as to whether it would relate to, for example,
joint tenancy property which had its origin in community
property, or whether the property must be held as community

property in order for Section 3000 and subsegquent to apply.

45. Section 3012(b) (2) refers to lack of

capacity "measured by principles of law otherwise applicable

—/0—



to the particular transaction." I am not sure what that

means or refers to, -~ & Wﬁuw WW /5’5—09/ A/Ll_-

© 46, Secticn 3023(a) I believe provides that
the court may but is not required to determine issues of
property.r Mf general feeling is that the determination of
the nature of property, whether community or separate,
should cnly be made whére necessary to carry out the

particular transaction and there shculd be no right to

-have a general determinaticn of the nature of property simply

by reason of a conservatorship. Section {a)(2) I think
should be limited to the property involwved in the particular

ransaction. There is also the question of whether it would
involve joint tenancy property if its origin was inrcommunityr
?ropefty. | ' S |

47. Secticon 3023(c) I believe should be medifiad

as I noted earlier with reference to another saction so £hat
the court, if a civil action is pending, could nonetheless
proceed with the hearing under this section as the determina-
tion is likely to be:much quicker and less costly., Therefore,
I think the court should have the right to proceed notwiti-
standing the pendéncy of the civil acticn unless theres wersa

other parties involved or it would not be in the best interestis

of the party to proceed with the matter under the Probate Code.

‘The present wording states that the court shall abate the

hearing and therefore gives the court no discretion.

-/~



48. Section 3051l(c) ancd (d) present the
interé;ting situaticn where all of the community property
is‘placed.in the conservatorship for one spouse. Later, the
second spouse is éubject.to conservatcrshipj Presumably,

half of the property would therefore have to ke removed

 from the first conservatorship and transfarred to the second

conservatorship. I am not sure that this is necessary or

. desirable.

' éd%49. Section 3053 (c) would appear to reguire
litigation as to the nature of the property and the respective
rights therein if held in joint tenancy, for example, because
tte interest of each would have to be put in the aporopriate :

. ' . - u)
conservatorship. I am also nct sure whether Section 3053 6”0
o e . ST
would cover community property held in joint %fenancy since :QJ'

it seems to refer only to separate preperty held in that

manner.

50. Section 3072 appears to me to be unnecessarv. The
consent of the Conservator of the other spouss should be .
sufficient without having to have a court order.

QL 51. Section 3ldl(d) appears to grant fairly general
authority to deternine title to property as between spouses,
but I don't think that broad grant is necessary. It should be

linited to the specific transaction only to the extent

: necessary to properly complete the transaction or to

(/detefmine the rights of the parties in :he proceeds.

=/



52, Section 314l(a} I believe should have the following
words added at the end of that sentence "because of medical
inability."

53. Section\3l44{a)(l) again aprears to reguire scgne
kind of title determination as a condition of granting an order.

jdsﬁ. Section 3150(a) refers to a bond from the petiticner,
Since in many cases the property is going to be determined to be
cbmmunity property and one-half of the proceeds would go to each
spouse or the conservator, if an additional kond is required
it should perhaps be required ¢f both cbnservatcrs, if there ars
two, even though only one is the petitioner.

55, Section SlSIIa}_and other subparts appears agalin to
refer only to the peéiticner. In many cases the transaction
may'inVOIVe two conser#atcrs and_the docunents would have to
be executed both by the petitioner and by the other conservator,
even though not a petitionér.

56. Section 3209 may not be consistent with the
provisions of 53207 which allcw determination Eased uéon El
stipulation. o “

| 'IkST. Section 3412(a) zllows in a guardianship ourchase oI
G

ingle premium deferred arnuity. There was a Legislative Dill

_ “last year which was to authorize purchase of an annuity.

Our Executive Committee voted against it, as I recall.

I do not see the reason for a single premium annuity in a .

guardianship and woﬁld object to that particular provision.
§f58. Rules of Construction to the Probate Code

(pages 288 and 289) seem to cover the same things as included

in AB 212, which ié now pending before the Legislature.

—/2 -~



I have one general comment that applies o manyl
of the Sections. The Sections are verv detailed. By Lkeing
50 detailed, it mav cdeprive the court of some flexibility in
dealing with problems. Alsc, because of the specific nature
of‘many Sections, failure to include a particular item mav
be deemed an intentional omission. In short, much of the
broad language found in the present statute has disappeared.

This ln some respects is commendable but nay itself create

other kinds of problems.

One other area should be mentioned., There is little
ability to deal with a drug abuse problem through the courts
at present. L.P.S. is not utilized and a probate conservatorship
hasn't applied. The Sections which authorize specific medical
treatment might be broadened to include treatment for drug abuse.
1suuofﬂvk/ I hope that you will receive comments from many |
people on the legislation. As indicated, I feel the Law -ij?
Revision Commission did.an_gx;gllgn;_;gb in both analvzin
the purposes and functions of the guardian and consezvator

and in spelling out the procedure and practice applicable to

guardians and conservators.

Sincerely, -
,fﬁ;t}?'ji/“/,/]g
LT e
Charles a. Collier, Jr.

e

ChC:q&
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Memo 79-17 Exhibit 5

LAW OFFICES
GEORGE |I. DEVOR

8570 WILSHIRE BOULEVARD, SUITE 368
BEVERLY HILLS, CALIFORMNIA 9022

{213 27580822 - [213) 878-0w4

February 27, 1979

Mr. Arne S. Lindgren

Latham & Watkins

h55 South Flower Street

Los Angeles, California 90071

Dear Arne:

I have read all. I think the work of the Law
Revision Commission is nothing less than monumental,
The only thing that really bothers me 1s whether we are
going to have to employ a hoard of investigators, and
if so, whether the procedure will become so cumberscme
as to defeat the ends of justice rather than promote
them.

The only inguiries I have are:

1. With respect to Chapter of the proposed Act, must the
proof of service be by affidavit and not declaration;
and

2. With respect to Chapter 4, Section 1470 (a}), I
observe that I am not a criminal lawyer, but I have
read cases wnere a criminal defendant was not _
adegquately rcpresented. ZSuppose the Court ccncludes
that the incumbent is not adeguateliy represented?

With every gocd wish, I am,
_ Very truly yours,

George I. Devor

Y A

et P ime e

M- . . : ]
e - - l; T g = e e Mo '
el T b e o
LRt )

By Diane C. Rosenblum
Secretary

.GID:dr



Memo 77-17 Exhibit 6

WINTHROP O. GORDON
ATTORMEY AT LAW
BIS CwWIT CEMTER DRIVE wWEST

swTe 2NN 215

F. 0. BUux BAS
SANTA ANA, CALIFORNIA 92702
1714) B54T-2543

February 27, 13979

Latham & Watkins
Attorneys at Law

555 South Flower Street
Los Angeles, CA 90071

Attention Arne S, Lindgren
Assembly Bill - 281
Gentlemen:

I have gone through Assembly Bill 261,
and I must admit in somewhat of a hurry.

One bad thing impresses me, and that
relates to Sections 2453, 4 and 5. It would
seem to me as though it should be a regquirement
that the guardian or conservator deposit any
and all moneys, the property of the conservatee,
in the name of the conservatorship or guardianship,
as the case may be, and the language of 2453, unless
I have overlocked something, does not seem to make
this a specific reguirement. 2454 somewhat involves
this but not to any great degree. 2455 I can under-
stand the desirability of carrying securities in
street names, but zhould that convenience cver-
come a requirement that all of the property of the
conservatee in securities be held in the name of
the conservatorship?

I am sincerely interested in this matter,
and apologize for being so late with my letter.

\)Ypurs very truly,

o Jl! o 1‘(£ Z Cee Zu-.___

wog,/m
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Memo 717 Exhibit 7

DONALD H. HUBBS

ATTORNEY AT LAW
SUITE 720 CENTURY CITY NORTH BUILDING

1AIC O SANTA MONICA BOULEVARD

LOS ANGELES, CALIFORMNIA 90067

TELEPHONE (213) 553-2515

February 23, 1979

Arne 5. Lindgren, Esq.

Latham and Watkins

555 S50. Flower Street

Los Angeles, California 90071

Dear Mr. Lindgren:

Time did not permit me to review Assembly Bill No.
261 relating to guardianship-conservatorship law. I would
like to make a few comments on those pages that I did have
time to review:

V, Section 1464(2): I see no need for the require-
ment that mail shall be sent to a person's address
Lgf , not within the United States by air mail in that
fﬂ*ﬂ all mail goes by air in any event and frequently
cannot be specified.

2. section 1500(B): I would suggest adding (3) the
+ other parent cannot be located to the satisfaction
of the court.

$ Section 1510(E): Reference is made to the receiv-
UVO ing of benefits from the Veterans Administration.
049 Since there are other government agencies that
give similar benefits as the Veterans Administration,
it would seem more appropriate to require infor-
mation as to benefits from any government agency.

?Z Section 1511(F): I believe the first plmse should
. read "Uabase~tlle court orders otherwise" instead
f "Unless the court order otherwlse .

Section 1543{(A): I think the last word aof that

section should read "licensing" instead of "licensure".
e e iy

I regret that I could not do more but hope the above is
somewhat helpful.
A
VeXry+truly yours
N }’ e
s~ * ;- < -
N
DONALD H. HUBBS

DHH/k1
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e Memo 79-17 Exhibit 8

FORREST A PLANT ‘ LAW OFFICES

NOHN W, DI:PI:NBRCICI )
dons S mARnED AN DIEFPENBROCK, WULFF, PLANT & HANNIEGAN
B JasmEs DIEPEROROCH

HOMEAT R_wWJLFT 4BS CAPITOL MALL

CYRAUS A JOHNAON

JOHK % GILMTRE

THOMAS A CRAEN SACRAMENTO, CALIFORNLIA 95814
PETER M COTLE

DAyID A RIEOELS

WILLIAK B SMUEB

DEMNIS M CAPFPDS

WAMES T, FREEMAM

SACE Y. LOVELL -
GEMNIS R_MURPHY

O_ANTHONY TESSIER JA. February 26 ' 1975

(@B} 444 -30:0

JOHN E FISCHER
WILLIAM W, SUMMER

CAROL A HUDCLESTOM é;ué FILE ~o._3£2‘;iﬂ/7 I

WL ATDCKW AN R
CHARITT KENTOH
DAMIEL E.MALL

sumiecT:  Agcembly Bill 261
The Proposed New Conservatorship
and Guardianship Law

Arne S. Lindgren

Latham & Watkins

555 South Flower Street

Los Angeles, California %0071
bear My, Lindgren:

Cy Johnson of our office has requested I respond to your
letter of January 25, 1979, in which you request comments and
ééfféctiéns to the proposed Assembly Bill 261. éy éhd I have
&iééuééeé the pfdpdsed iegisiaﬁion and are both fé#drably impressed
#ith the Bill, feeling that it makes needed changes in the existing
éﬁéf&iéﬁship and éénéérﬁatorship provisions. Our only question is
with fééard to the éhéﬁéé in notice (Probate Code §1460). Under
the éfééent notice provisions, utilizing §l2OD, notice for many
Foutine matters such aé annnal accountings or request for authori-
ty to lease réal property owned by the conservatee, notice to the
Sénservatee is not requitred. The notice provisions are complied

with merely by utilizing §1200 in thé standard Notice of Hearing

form, dssuming no one has filed a Request for Special Notice.
We féel that the new law would require notice of such

routine dealings with the conservatorship estate to be mailed to

oL bvaskme o Lod e et L i L . S L . - .



M

Mr. Arne 5. Lindgren -2-

the conservatee "unless the Court for good cause dispenses with
such Notice." We are in question as to whether the new provision
would necessitate use of an Order Prescribing Notice in every
routine matter with the conservatorship estate in order to avoid
the regquirement gf sending notice to a conservateé. It is felt
that in many instances notice to a conservatee appearing "legal”
in nature, might cause undue concern to the elderly person who is

incapable of understanding that it is a routine matter, and that

his property is not in jeopardy. We realize that some balance

“needs to be struck between guarding the rights of notice and

-

protecting the conéervatee, and those common instances where an
elderly or incapacitated person would be unduly alarmed by receiv-
ing notice officially stamped by the County Clerk. |

Perhaps the statute could specify what constitutes "“good
cause"” to dispense with such notice. This would simplify counsel's
task of providing a declaration showing that notice to the conserva-
tee could be harmful in that it would unduly disturb the individual
and require a personal explanation that the ceonservatee need not
appear in court for such a routine matter as the accounting of the
conservator of the estate, or for request for routine instructions.

Since you requested notification of observed typographi-
cal errors, we note that §1B1l2(b) (3) needs a spelling correction

of the word "proposed®.

ok



Mr. Arne S. Lindgren -3-

Thank you for your perscnal efforts in working on this
legislation.
Very truly yours,

DIEPENBROCK, WULFF, PLANT
& HANNEGAN

By C st X. Fleeddfo oo

Carol A. Huddleston
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Memo 77-17 Exhibit 9

CiTY NATIONAL EANK

WILSHIRE BOULEVARD AT ROXBURY DRIVE
BEVEALY HILLS, CALIFCRNIA 90210

L. BRUCE NORMAN (213] 550-5592

VICE PRESIDENT AND
TRUST COUVNSEL

February 16, 1979

Arne S. Lindgren, Esg.

Lathan & Watkins

555 South Flower Street

Los Angeles, California 90071

RE: AB 167 and 261 - Conservatorship
and Guardianship proposals

Dear Mr. Lindgren:

Although I no longer serve as Chailr of the trust beneficiary
communications subcommittee, I did have occasion to examine
the subject proposals at some length in connection with a
California Bankers Assoclation committee,

Enclosed is a copy of the points I raised for this latter
conmittee's consideration.

Admittedly written with a "banker's bias"™, I believe these
points warrant further study and I would be pleased to expand
upen them if such would be helpful.

My overall impression of the conservatorship and guardianship
proposals is highly favorable. I hesitate nit-picking these
bills for fear of jeopardizing their timely passage,

If I may be of further assistance, please so advise.

Very truly yours,
- P
d_-,é’% _‘/\_';‘//f,__.m-n_‘____\-

LBN:sh
Enclosure



A. AB 167 - Amendments

power should cross-reference and be treated as a part of

the Substituted Judgment provisions of proposed AB 261
(§2580 et. seg.) and in particular §2585. This same comment
applies to proposed §650(d) of the Probate Code.

;?Qr Proposed §202(d} of Probate Code. The approach to this

B. AB 261 - Amendments

1. Proposed §2420(a} of Probate Code. The guardian or
conservator must provide "comfortable and suitable" support,
vet §2420(c) restricts the guardian or conservator's credits
allowed for such payments made to those "not disproportionate
to the value of the estate or the condition in 1life of the
person whom the pavment is made™.

o(a) The terms "comfortable and suitable”™ should ke speci-
~fically defined and include the restrictions of §2420(c), <

wherever these terms are found. <

(b} The §2420{c)} restrictions themselves should be stated
) b in the conjunctive rather than the disjunctive. What real
{xﬁj ;) ( bemefit to a ward or conservatee is bestowed by trying to
P » maintain as established "condition in life" if you 1lack
the necessary funds to carry it ofi?

3~ 2. Proposed §2615 of the Probate Code. The liability by this
provision should be predicated upon fault or at least responsi-
bility and control by the guardian or conservator.

3. Proposed §2620(d) (1) of the Probate Code. A real service
h! would be performed by the proposed law if it legislated
’/rstandardized statement and accounting formats, descriptions
and the like. Only items not covered by the established
ﬁr&\ﬂ{” standards then need be subject to this reguirement.

ljﬁﬂ“ eo”ﬂ( . Proposed §2623{(a) of the Probate Code. It seems rather
f{fﬁ"short51ghted to expressly prov1de for attorney's fees with- -
out also making specific provision for the services of other 0
professionals and experts needed to properly administer the
estate,

has a nice ring to it, but as a practical matter, how is a
¢ conservator who is not the other spouse going "to keep reason-
ably informed concerning the management and control, including
¢ disposition, of the community property"? Logic would seem to
3 dictate placing the burden upon the other spouse to keep the
V{i/’ conservator so informed.

2; 5. Proposed §3057 (b} of the Probate Code. The first sentence
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Martinez, CA 94553
Feb, 26, 1970

Hon, Alicter McAlister, Asszeblynan
_State Capitael,
Sacrerante, CA 95814

Dear Assenblyman McAlister;

I should like to address some remarks to you re ABZ261 which you introduced
on Jan, 11, 1879, first, 1 should indicate to you that I am presently acting in the
capacity of Supervising Court Investigator in Contra Costa Ca, This letter contains
my own psrsonal views and should not be construed as representing the views of the
Court Investigator nor any other official persons,

I believe AB261 is a real step in the right direction to bring some kind of
order to the gresent sections of the Praobate Codas relating to guardianships and con-
sevatorships, It makes no sense to me to have provisiens for guardianships of adults
and conservetorships when in reality the lanquags of the code is almost identicel
in each cese, There hes alsp been a resl need to clarify what e guardien or conserv-
ator cen or cannot do without prior court spproval,

Thers ig one area I feel needs to be strengthened in order to protact wards
and/or conservatees, I would like to see @ section similar in warding to your propos-
ed Sec, 1B53 which would make it mandatory for the court to cause the court investigs-
tor to cite those guardians and/or conservetors who do not comply with the law relating
te the proper and timely filing of accountings, This has been the one area in which 1
persanally have found guardians and/or conservators to be sadly remiss in their duties
(I'm sure court investigators in other counties would agree), [ believe the reeson for
this is that in the past sttorneys have not informed their clients of the need to
keep accurate records nar have they told their clients that they must file reguler
accountings, I have found case after case in which no inventory and appraisesment has
been filed ror an accounting ever filed, even finel accountings after the ward or
conservates has died, Time after time guardisns or conservators will state "ihy didn't
my lawysr tell me these things?” In meost 211 of these cases there has been no finan-
cial abuse, however, if any such abuse is to occur, it most likely will be in this
arsa,

Thank you for taking your valuable time to read thig letter and for your con-
sideration of my preposal to strengthen even more your AS261,

Sincerely yours,

W

V¥, Mackie Pease

cc: Assemblymsn Daniel Boatright
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Arne S. Lindgren, Esq.

Latham & Watkins

555 South Flower Street

Los Angeles, California 90071

Re: Assembly Bill 261

. Dear Arne:

I have read the entire recommendation of the
California Law Revision Commission relating to the proposed
new conservatorship and guardianship law. In general the
statute seems to be a significant improvement over current
law, but there are some minor details which I find troubling.

First, the new statute requires substantially
broadened notice requirements with respect to a petition for
the appointment of a guardian, If I read the new requirements
correctly, this expanded notice must be given irrespective of
whether the petition is for the guardianship of a minor's person
or of a minor's property. I can fully understand the reason for
broad notice in the case of the appointment of a guardianship of
the person, but I seriously doubt that most families would care
to have their children's financial affairs ncticed to such a
large group of individuals. Alsc, I would be concerned as to
how some courts might interpret "reasonable diligence" in a
notice situation. Presumably less diligence should be reguired
here than in the case of a missing heir to an estate since the
relative here has no direct pecuniary interest in the matter.
Having watched our courts function, however, I am not certain
that such a rule of reason would always prevail.

Perhaps more serious are the provisions relating to the
removal of the conservator of an estate where the court investi-
gator is unable to locate the conservatee and no conservator of
the person has been appointed. The statute as written seems to
urge the removal of the conservator of an estate where the
conservatee cannot be produced in court, even though it is not
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Arne S. Lindgren, Esqg.
February 27, 1979
Page Two

the conservator's responsibility to directly govern the life of
the conservatee. 1In particular, it is easy to picture situations
where young adults under the conservatorship of an estate might

leave home and be effectively untraceable. The conservator of

the estate is in no position to prevent this, he is no position

to obtain the services of law enforcement agencies to locate the
conservatee, and he should not be penalized in such a situation.
The court investigator is a person who could secure the assistance
of law enforcement agencies, and he should not be able to place

the burden of locating the conservatee on the shoulders of the
conservator of an estate. I would prefer to see the statute
rewritten to place this duty primarily upon the court investigator,
and to make the conservator of the estate removable only in the
event he has reason to know the whereabouts of the conservatee

and fails to cooperate with the investigator or the court in
insuring the conservatee is present. In short, I would put the
burden on those seeking to remove the conservator of the estate

on these grounds, as opposed to making the conservator of the
estate defend his actions in being unable to procduce the conservatee.

I note that publication of notice in connection with the
sales ¢of real and personal property is still reguired as in a
decedent's estate. I guestion the usefulness of published notice
in probate matters generally, and I would favor its elimination
on general principals.

As I reviewed the statute many other provisions raised
guestions in my mind, but basically I felt that the draftsmen did
a good job of choosing between various alternatives. Accordingly,
I have limited my comments to some of the nitpicking areas that I
can foresee resulting in problems for persons who would utilize
this new statute.

Thank you very much for soliciting my views on this matter,

_ A truly v S
o
_ Darold D. Pieper

DDP:cd
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James D- GunJer:on

A LAW CORPORATION
ATTORNEYS AT LAW

JAMES b, GUMDERSON 23041 PASED DX VALENMCIA, BUITE 114
SALLIK T. ALT«TLDE LAGUNA MILLE. CALIFORNIA 228323
KMOATON L BARXENR TILEPHONE (T14) B37.1080

LAWRENCE 5. ROIS

February 2, 1979

Arne S. Lindgren, Esq.
Latham & Watkins
Attorneys at Law

555 South Flower Street
Los Angeles, CA 90071

Dear Mr. Lindgren:

Thank you for sending me a copy of the tentative draft of
the proposed provisions of the new conservatorship and
guardianship law sponsored by the California Law Revision
Commission.

The following are my suggestions:

.l. Appointment of Counsel for Conservatee

I am pleased with the provisions of Sections 1471, 1472,
and 1826 concerning appointment of counsel. I wonder if
this optional appointment should not be extended to hearings
/f where the proposed conservatee is a developed mentally dis-~
‘f abled person. In Orange County many develcped mentally
disabled persons appear in probate court after having
gﬂﬂ spent most of their lives confined toc an institution.
* Unless they express a desire for counsel, the zappointment
eigﬁ of one is a needless expense. I heard one irrate father
1“6 tell the court that his child had been institutionalized
all of his life upon the recommendation of institutional
perscnnel and now to require the presence of an attorney
to argue that he need not be institutionalized was a ridi-
culous waste of effort. Judge Bruce Sumner replied that it
was the law and until scomecne could change the law, this pro-
cedure had tc be followed and that he hoped somecne would
change the law, I think it would be appropriate to do so
at this time,

2. Visitation and Findings by Court Investigcator

It makes sense that the court investigator not be regquired
to visit conservatees who are not residents of this state
as set forth in Section 1850 (2).



Arne S. Lindgren
February 2, 1979
Page 2

Section 1851 (b) provides that a copy of the report of the
investigator shoulé be mailed to the conservator at the
time it is certified to the court. I believe that it -
( - would be helpful if the report were alsoc mailed to the W\;Fﬁw’
bF;F)' attorney of record. The attorney of record assumes a -~
Nl great deal of responsibility. Occasionally, conservators
y? are not as cooperative as might be and fail to inform the
attorney of new develorments concerning the mental capacity
of conservatee.

c&’?.}f
3. Rights of Conservatee

I think Section 1871 should be expanded to permit a con-
servatee to be divorced or married if he so chooses. The

fﬁ) conservator would be responsible to see that no one took
advantage of the conservatee.

4. Attendance of Conservatee at Hearing

I heartily agree with the recommendation that a conservatee
need not appear if the court investigator has reported to
the court that the conservatee has expressly communicated
that the conservatee is not willing to attend the hearing
and does not wish to contest the petition. think, how-
ever, that the provision should be further extended to the
cases where the conservatee is not lucid encugh to know
that he needs the conservatorship and the medical doctor,
investigator and public defender all agree that there is
a need for conservatorship. It adds nothing to reguire the
presence of the proposed conservatee in the court to con-
firm this matter. I see proposed conservatees who are
Veompletely unresponsive to any questions and they gain
ﬂaf'nothing by being brought to court. I think that power
Qg ‘&'should be delegated to the investigator and public defender
to confirm that their presence in court is not needed.
Qzﬁb Perhaps such provision could be added to Secticn 1893.

%. Removal of Conservatee from Residence in Case cof Emergency

I am opposed to Section 2253 and 2254. It occurs to me that
since the temporary conservator's appointment is for a
g limited time and will be reviewed probably within the
j&g month at the time of the appointment of the permanent
conservator, the procedures concerning removal of the
L‘# conservatee from his residence are needless trouble and
expense., As I understand, the permanent conservator has

the power to fix the conservatee's residence. If the tem-
porary conservator has fixed it at a place to which the
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Arne S. Lindgren
February 2, 1879
Page 3

conservatee does not consent, at the time of the hearing
for permanent conservatoer, he can express his objection,
request removal of the temporary conservator and be ade-
guately protected. Lengthy procedures and the reguirement
of court investigation, etc. seem unnecessarily burdensome
to me.

6. Supervision of the Conservatee by the Conservator

It is difficult to find someone willing to undertake the
conservatorship of a person. 1t is a thankless job to
deal with nurses, household help and the conservatee who
has become disagreeable. Even though the conservator

of the person is paid for his services, usually at the
rate of $5.00 an hour, it is not sufficient recompense
and turns cut to be a labor of love.

In Orange County, Judge Sumner requests the conservator

of the person to visit with the conservatee at least once

a week. This is a burden, but it is an understandable
request. Some conservatees love to visit various relatives
who are willing to invite them into their homes for prolonged
pericds of time. This is strictly in violation of the judge's
reasonable requirement. I suggest that both the regquirement
of close physical supervision and permission to supervise

the conservatee but not actually wvisit him be set forth

in the provisions of Section 2351.

7. Fixing of Residence Outside State

When the residence is outside California, both the court

and I lose effective contrel of the conservator and the

assets. When a conservatorship is initiated, a conservator

is most cooperative and continues to be so for a short

time. Frequently when a conservator is out of state he

questions the necessity of continuing court supervision.

On occasion I have had out-of-state attorneys dispute with s
me the necessity of filing accounts. pvq~fﬁ‘”

I suggest that the order pursuant to Section 2352(a) (2}
permitting residence to be fixed in another state contain
the gualification that if the residence is to be in another
state for more than perhaps four months, the conservator

be required to initiate proceedings in that state and
transfer the California proceedings to the new state. I
think that the conservatee is best protected in this manner.




Arne S. Lindgren
February 2, 1979
Page 4

If he lives outside California a short time there is no
necessity for a second court proceeding and freguently a
conservatee does die shortly after the conserxrvatorship
proceeding fixing the residence is initiated. 2 four
month period is also a reasconable time.

8. Accountings by Conservators of the Estate in Small Estates

I find that many of my conservatees receive social security
which is immediately paid to an institution for their care.
Medicare pays most of the rest of the cost of their care.
In most of these cases, the conservator makes additional

payments from his personal funds on behalf of the conservatee.
It seems a needless expense for someone to prepare an account-

ing in these cases., I am certain that I do not wish to make
a charge for such an account and yet I cannot undertake too
many charity cases. The conservatee is protected because
all Medi-Cal payments are only made upon condition of the
social security being paid to the institution.

In these small estates, for example, where the property

on hand at the beginning and end of the account period is
under $2,000 and the income has been under $150 a month,

the conservator of the estate, in lieu of filing an account-
ing, should be able to file an affidavit stating that the
property on hand throughcocut the accounting period has not
been over $2,000, the amount ¢f the present property on
hand, and that all income has either been retained or spent
for the benefit of the conservatee.

I also feel that in these small estates the hond should be
waived.

Perhaps a provision for an affidavit in lieu of an accounting
could be added as Section 2628,

9. Typographical corrections

Page 8l cross reference fourth line "secretary concerned"
should be Section 1440, not Section 1430, ‘

1€ S



Arne S. Lindgren -
February 2, 1979
Page 5

Page 259 - line 6 - The fifth word should be "if" rather
than ilinll.

I know that many people have spent many hours on the pre-
paration of this proposed legislation and that my comments
come only after much thought has been given to these matters
and that my proposals may have been presented by others,
discussed and discarded. I understand that they may not

be deemed appropriate and I shall not be ocffended if they
are not acted upon.

If I can be of further help, please let me know.

Very truly yours,

Sallie T. Reynoclds

STR:ih

e e e e A
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James D. Gun(lcrson

A LAW CORPORATION
ATTORMEYS AT LAW

JAMES D. GUNDEREOM 23511 PASEQ DL VALENCIA, BUITE 114
SALLIE T. REYHOLOS LAGUNA HILLS, CALIFORNIA 92833
MORTOM L. BARKER TELEFHONKE (7141 837-.1060

LAWRENCL 5. ROSA
LINDA M. GUNDERSON

February 22, 1979

Arne S. Lindgren, Esqg.
Latham & Watkins
Attorneys at Law

555 South Flower Street
Los Angeles, CA 90071

Re: Assembly Bill - 261 - The Proposed New
Conservatorship and Guardianship Law

Dear Mr. Lindgren:

I have a further suggestiocn for the Law Revision
Commission.

Often a conservatee dies within a short time after
the appointment of a conservator. Today I represented
a conservator whose conservatee died six days after
his appeointment. I prepared an account without an
inventory showing only the actual assets marshalled
(two bank accounts) and the bills paid. Judge Bruce
Sumner was reluctant to approve the account because
of lack of compliance with Probate Code 1901. How-
ever, if I had been required to inventory many stocks,
bonds, oil rights, and pieces of real propertv, the
fees earned and delay in turning matters over to an
executor would have been unnecessary.

I suggest a provision that permits the court, in its
59" discretion, toww_m%
ageounting ofassafoactually marshalled, o time
OHP’ limit 1is specified, the court can handle each matter
separately.

~” P @v
{ truly yours,

,pﬂ Jﬂo Aan, /M44«4¢&_H

Sallle T. Reynolds
STR:jh

c¢ - Mr. John H. DeMoully
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Attorneys at Law BAREBARAA M. EVAKS
555 South Flower Street oxruTiEs

Los Angeles, California 90071
Re: Assembly Bill 261
Dear Mr. Lindgren:

Pursuant to your letter dated January 25, 1979, I am hereby

& submitting some comments which I have on AB 261. One suggestion
g)} ¥is that the bill contain a prohibition as to the number of times
ﬂf{i/i petition for termination of the conservatorship can occur. The
o present law, as well as the bill, does not prevent a conservatee
from "papering" his conservator until he is successful. A provi-
sion comparable to Welfare and Institutions Code Section 5364
would be desirable.

Another comment which I would like to offer is whether SB 90
appropriation extends to this bill. Although this bill incorpo- D‘
rates the provisions of AB 1417, which was implemented in July of
1977, it does not provide for any appropriation. If SB 90 does

not extend to this bill, there may be a substantial financial
impact upon counties, as court investigators, public defenders,
public guardians, and county counsels are presently receiving Stat
reimbursement. Private attorneys would also be affected, as Secti
1472 of AB 261 provides that the county is to reimburse any private
counsel of a person who lacks the ability to pay.

If you have any questions, please advise.
very truly yours,

Barbara Tam Thompson
Deputy County Counsel

BTT :mm
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Arne 5, Lindgren, Esq.

Latham & Watkins

555 South Flower Street
Los Angeles, California 20071

Assembly Bill 261

Dear Mr. Lindgren:

In reply to your letter of January 25, 1979, I have the following
comments:

%
.f,r“"

Mo

1) I am puzzled by Section 1446, for the following reasons:

ﬂf” e

a)

b}

I find no reference elsewhere in the Bill to a
"single-premium deferred annuity."

This definition requires that the insurer "neither
assesses any initial charges or administrative
fees against the premium paid nor exacts nor
assesses any penalty for withdrawal of any funds
by the annuitant after a peried of five years".

I am unaware of any contract - annuity or other-
wise - offered by any insurance company with no
charge of any sort for commissions or other expenses.

2y Section 1465(a){1l) provides that first class mail is suf-
ficient notice.

I strongly suggest that there be a requirement for at least
Certified Mail.

3 I am somewhat puzzled by Section 2459:

a)

This specifically permits a guardian or conservator
to obtain, continue, etc. medical and other health
care policies and disability policies (by which is
meant, I assume, disability income).



Arme 5. Lindgren, Esq.

February 21,.

Page 2

b)

(4

1979

The conservator may continue in force life
insurance policies, annuity policies, and
mutual fund investments.

The mutual fund investments must be those
initiated by the conservatee prior to the
establishment of conservatorship. OCbviously,
if the conservator may only "continue in force"
life insurance and annuity policies, they must
either have been in existence for the conser-
vatorship when it began or be transferred by
gift from a third party.

I don't understand the reasoning for this.

4) Section 2459{e) is of interest.

Why are the provisions different from those of
Civil Code 1158 (Uniform Gifts to Minors Act}?

it s w1

Sincerely,

I have given AB 261 only the most cursory checking.
I trust these comments may be of some assistance.

With all good wishes,

0 e T

Catherine E. Whartenby, Director
Southwestern Regional Design Center

CEW:id

Nonetheless,
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"~ Bob Murphy

California Law Revisions Commission
Stanfeord Law School

Stanford, CA 94305

Dear Bobi

I enjoyed talking to you thils afternoon regarding
my concerns with AB 261l. As you requested, I have enclosed
a copy of my analysis. I hppe the Commission will give
consideration to my recommendations.

After our conversation, I discussed the matter of
AB 261 with Frank Lanterman. He concurred in my analysis and
recommendations,

I have decided to send a copy of the analysis along
with the enclosed cover letter to the members of the Assembly
Judiciary Committee, with a separate letter to Assemblyman

McAlister, sco that my recommendations will be before the
Committee when it considers AB 261.

I plan to attend the hearing next week. As you
suggested, I shall try to stop by Assemblyman icAlister's
office at 11:00 a.m.,

I look forward to seeing you again,

Cordially,

M-
C STOPHER WALT

Enc,



2777 Piedmont Ave.
Berkeley, CA 94705
March 22, 1979

Re: AB 261 (McAlister)

I am writing to express my serious concern over
several provisions of AB 261 (icAlister), scheduled for
hearing before you on March 28,

From 1973 through 1976 1 served as consultant to
former Assemblyman Frank Lanterman. In that capacity I
assisted Mr. Lanterman in drafting AB 1417 (1976), which
added important procedural safeguards to probate guardian-
ships and conservatorships., Additionally, I worked for
the California lLaw Revislon Commission in the summer of
1977 during the initial stages cof the Commission's
guargianship-conservatorship'project which culminated in
AB 261,

it took nearly three years to enact AB 1417.
As signed by the Governor, AB 1417 was supported by
the State Bar of California, senior citizen organizations,
legal services groups, and news media including the Los
Angeles Times, The bill ensured that persons alleged to
be in need of conservatorship would receive such basic
protections as right to counsel, right to jury trial,
independent investigation if unable to attend the hearing,
and regular court review -- none of which were provided under
prior statutory law.

At Mr. Lanterman's request, I have analyzed AB 261
to determine its impact of the protections added by AB 1417.
While AB 261 continues many of the protections without
substantive change, there are six areas in which AB 261
may substantially weaken existing safeguards:

1) Appointment of counsel (§1l471)
2) Attendance of proposed conservatee at hearing (§1825)
) Court review of conservatorship (§1850)
) Pailure to locate conservatee; sanction (§18§3)
5) Order limiting legal capacity; jury trial (§31870-98)
6) Removal of conservator; jury trial

The enclosed analysis discusses these problem areas
and makes recommendations for amendments to maintain existing
legal protections.



br. Lanterman has reviewed the analysis and fully
concurs in the recommendations.

I urge you to sponsor committee amendments to
implement the recommendations and thereby continue the current
safeguards.,

I plan to attend the March 28 hearing and will be
pleased to answer any questions which you may have,

Cordially,

CHRISTOPHER WALT

Enc,



March 20, 1979
Christopher Walt

ANALYSIS OF AB 261 (iMcAlister), as introduced

Introduction

This analysis focuses on changes which AB 261 proposes
to make in the procedural protections added to probate
guardianships and conservatorships by AB 1417 (Lanterman,

1976},

Analysis

1. Apvointment of counsel

Current law (§2006) requires a proposed conservatee
to be represented by counsel in any proceeding for appointment
of a conservator.or termination of the conservatorship
*if he [the proposed conservatee] so chooses,"

Proposed law (§1471) requires court appointment
of counsel in the following circumstances (among others):

1) A proceeding to establish a conservatorship
where the proposed conservatee opposes the establishment
of the conservatorship or the appointment of the proposed
¢onservator.

2) A proceeding by the conservatee to terminate
the conservatorship or to remove the conservator.

Discussion: The Law Revision Commission's intro-
ductory comments on the proposed changes (hereinafter "Comments")
states that the proposed law, unlike the current law, does not
require- "automatic appointment of counsel."™ The Commission
views the proposed change as "limiting mandatory appointment®
so as to aveid appointment of counsel in cases where "the
appointment would serve no useful purpose.” (p. 35)

, The Commission'’s reasons for the proposed
change are unclear. The intent of the current law is to permit

a proposed conservatee to be represented by counsel if he
gc chooses, and to require court appointment of counsel if the
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proposed conservatee is unable 1o retain counsel. Such
appointment is, therefore, "mandatory" only in the sense
that the court must appoint counsel if: 1) the proposed
congervatee wishes to be represented, and 2} the proposed
conservatee is unable to retain counsel himself.

The proposed law imposes a limitation on the appointment
of counsel by requiring appointment only when the proposed
conservatee opposes the petition , opposes the proposed
conservator, or brings a petition to terminate., In the
case of a petition to terminate, both the current and
proposed law permit any interested friend or relative of
the conservatee to petition, on behalf of the conservatee,
for termination. Under current law, the conservatee would
be entitled to appointed counsel in such a proceeding.
Under the proposed law, the conservatee would not. Thus,
the proposed law is more restricitive than current law on
the matter of appointment of counsel.

Recommendation:

The Commission should be asked to explain in what cases
the proposed language will eliminate appointment of counsel
and the reascns for such elimlnatlon.

2., Attendance of proposed conservatee at hearing

Current law (§1754) requires the propose&
conservatee, if in the state and able to attend, to be
produced at the hearing on a petition to establish a
conservatbrship. ‘Attendance ﬁay be excused by reason of
a medical inability to attend, if such inability is attested
to in an affidavit by a medical doctor. Emotional or
psyéhGIOgical instability is not considered good cause
for absence unless, because of the instability, attendance
at the hearing is likely to cause serious and immediate
physiological damage to the proposed conservatee.

’IProposed law (§1825) continues the rule that
the proposed conservatee, iIf in the state, be produced at
the hearing and continues the exception for medical inability.

However, the proposed law adds a new exception -- the proposed
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conservatee need not be produced i1f the court investigator
reports that the proposed conservatee has expressed that
he:1) is not willing to attend the hearing, 2) does not wish
to contest the conservatorship, and 3) does not object to ths

propesed conservator.

Discussion: The Commission states in the Comments
that physicians are reluctant to certify the proposed
conservates a8 medically unable to attend "except in the
most extreme, life-threatening situations. The Commission
has been informed that proposed conservatees have been
brought into the courtroom in an unconscious or semi-
conscious state and that, in other cases, the court appemrance
has been a degrading, shameful, or traumatic experience for

a person humiliated by public exposure of his or her infirmity.*

(p. 29) }

It was certainly not the intent of AB 1417
that unconscious or semi-conscious perscons be wheeled into
court and forced to attend the hearing, unless the proposed
conservatee has expressed a desire to attend. Such persons
should come under the "medical inability" exception of the
current law, It 1is curiocus that, according to the Commission,
physicians are unwilling to certify a person a medically unable
except in life-threatening situations, Information received
by Assemblyman Lanterman during the drafting of AB 1417 was
directly contrary -- that physiclans were all too willing to
certify healthypersons as "unable to attend" based on potential
psychological or emotional upset.

The language of the current law allowing absence in
cases where emotional instability may cause serious and
immediate physiological damage was added by the State Bar
compromise and was intended to exclude persons whose
physicial condition (e.g. high blood pressure, heart condition)
might be aggravated to the danger point by attendance at the
hearing. '

In theory, there is no problem with permitting, in
effect, a walver of the proposed conservatee's right to
attend the hearing, And the proposed law at least guarantees
that the court investigator will be the one who receives such
a waiver. However, the proposed new exception raises the
possibility of a proposed conservatee being coerced or mis-
informed by other persons into waiving the right to attend,

The answer to the problem identified by the Commission
may be to revise the language relating to medical inability to
ensure that unconscicus persons are not dragged into court.
The proposed language may turn out to be the loophole through
which the proverbial truck oan be driven. '
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Recommendation: Delete the proposed new exception.

3. Court review of conservatorship

Current law (§1851.1) requires court review
of a conservatorship after one year and biennially there-
after. No exception is made for conservatees who are
nonresidents of California‘and not present within the state,
Proposed law (§1850) adds an exception to court
review where the éonservatee is a nonresident of this state

and is not present within the state.

-

Discugsion: The Commission states the reason for this
exception as follows: "The benefits of the review in
such a case are offset by the high cost of an out-of-state
visit by the court investigator.” (p. 38) However, this
raises the possibility that a conservatee might be "stashed”
outside California in order to avoid the court review, Note
also that a conservatorship can be established, even under current
law, without the attendance of the proposed conservatee and

without any court investigation if the proposed conservatee
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igs not present in the state at the date of hearing. Thus,

a conservatorship could be established and continue indefinitely
without the conservatee even having been in court, represented
by counsel, or visited by a court investigator, .

Recommendation: - Delete the proposed new exception unless
a compelling fiscal argument can be made. At the very least,
the Commission should present figures showing the number of
out-of-state investigations made and the cost involved,

4, Pailure to locate conservatee} sanction

Current law {§1851.1) provides that if the
court investigator is unable to locate the conservatee for
the annual or blennial review and if the conservator cannot
show good cause for failing to produce the conservatee, the
court shall terminate the conservatorship and order the
conservator to file an accounting.

Proposed law (§1853) changes the sanction for
a conservator's failure to show good cause from termination

of the conservatorship to removal of the conservator.

Digscussion: The Commission believes that removal
of the conservator rather than termination "is a more
appropriate sanction since the conservatee presumably still
requires protective supervision of the person or estate or

both." (p. 39)

There are several problems with the proposed change.
Pirst, the sanction for failure to produce the conservatee
or show good cause for not producing the conservatee is
under current law ~- and should be -- a stiff one, If a
conservatee who cannot be located is "presumed® to be in
need of continuing supervision, then a conservator who cannot
show good cause why the conservatee cannot be produced should
be "presumed" to be incompetent. Removal, as proposed, will
handle such a case., But what if the conservator is deliberately
hiding the conservatee? If the conservatorship 1s continued
and a new conservator appointed, the new conservator may be
in league with the former conservator. [oreover, the
conservatee need not be present at the hearing on a new
conservator. Thus, another year could go by without the
conservatee being either in court or interviewed by the
court investigator. And then the whole process could begin
anew,




Second, the proposed law requires the court to appoint
the public defender or other attorney to petition for appoint-
ment of a new conservator and represeni the conservatee in
connection with such petition., The attorney is, thus,
asked to represent the conflicting inteests of the petitioner
(proposed conservator) and the respondent (proposed conservatee).

Recommendation: Either retain termination as the sanction
for failure to produce or provide for termination coupled with
appointment of a temporary conservator if it appears that
the conservatee will be located within 30 days., During the
temporary conservatorship, another person, if any, may file
a new petition for placing the conservatee under a new
conservatorship, with full procedural protections.

5. Order limiting legal capacity (NEW)

Proposed law (§§1870-1898) establishes a three-
tier structure for limiting the legal capacity of a conservatee
to enter into transactioné. The court can impose one of
three levels of restriction: First, a conservatee may be
permitted to enter into transactions which a reasonably
prudent person might make; second, the court can broaden or
limit the power of the conservatee %o bind the estate, either
at the time of appointment or later ; third, the court may
enter an order adjudging the conservatee "seriously incapacitated”
and thereby unable to bind the estate except for necessities.
If the capacity of the conservatee is to be restricted after
the initial appointament of a conservator, the proposed law
provides for such procedural protections as notice, attendance
at the hearing, inveétigation by court investigator, and
appointment of counsel. {pp. 29=32)

Discussion: The Commission's proposal is a marked
improvement over the "all or nothing"” approach of the
current law in which a person is either fully competent or
totally incompetent., ioreover, the proposed law avoids use

of the stigmatizing term "incompetent” as used in the current
guardianship law,

However, the proposed law excludes from the list of
procedural safeguards accompanying a petition to limit
capacity the right to jury trial., Thus, a conservatee might
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be lulled into not contesting the conservatorship if the
initial petition requests only the mild limitation restricting
the congervatee to the transactions of a reasonably prudent
person. The conservator might subsequently seek greater
restrictions or a finding of "seriocus incapacity,” the latter
of which is tantamount to a finding of legal incompetence
under the existing law. Despite the conservatee'’s right to
oppose the imposition of the restrictions and his right to
counsel, the conservatee could not have the matter iried

to a Jjury, which he could have had if he had contested the
initial conservatorship.,

Recommendation: Add right to jury trial to the
procedural protectlons (§1895).

6. Jury Itrial on removal of conservator

Current law (§§1755, 1951) provides a right to
Jury trial on a petition t0 remove a conservator,
| Proposed law does not continue this right.
Discussions The Commission proposes to eliminate
the right to Jjury trial on a petition to remove the

conservator on the ground that "[t]he protection of jury
trial for the ..., conservator is not appropriate." (p.67)

This ignores the fact that the right to a jury trial
is also an important protection for the conservatee, who
may have petitioned for removal of the conservator. A jury
trial on a petition for removal, in short, is a two-way
gtreet. By eliminating it in all cases, the interests
of conservatees may be harmed,

Recommendation: Add provision granting the right
to jury trial on a petition to remove an exlstlng conservator
if requested by a conservatee who has petitioned for
removal,




