#H-500 3/13/79

Memorandum 79-11

Subject: Study H-500 - Quiet Title Actions (Staff draft of tentative
recommendation)

The Commission was authorized in 1978 to study whether the law
relating to quiet title actions should be revised. The impetus for this
authority was a suggestion received from a number of attorneys that the
existing quiet title statute is seriously defective in failing to pro-
vide for an in rem quiet title decree. The Commission's 1977 Annual
Report states:

Code of Civil Procedure Section 738 provides for an actiom to
quiet title to property that is in personam in nature—-—the judgment
in the action does not have in rem effect. In rem effect can only
be achieved through the device of quiet title relief in an adverse
possession action, which permits naming and serving deceased and
unknown claimants. This cumbersome and inconvenlent arrangement
has been critized. Recent legislation in other property litigation
fields such as partition and eminent domain has enabled judgments
in those fields to have an in rem effect. A study should be made
to determine whether in rem effect in quiet title actions, and
other changes in the law relating to quiet title, are desirable.
[14 Cal. L. Revision GComm'n Reports 22 (1977) (footnotes omitted).]
The staff has prepared a draft of a tentative recommendation to

provide an in rem quiet title decree. The draft is drawn partly from
the existing quiet title statutes and partly from other Califormnia
statutes providing an in rem decree (particularly those drafted by the
Comuission——eminent domain and partition).

Dne of the California statutes providing an in rem decree is Code
of Civil Procedure Sections 749 and 749.1, which provides an in rem
quiet title decree based upon adverse possession for 10- and 20-year
periods, notwithstanding the fact that the basic adverse possession
period is five years, and a gquasi-in-rem quiet title decree 1is avail-
able on that basis. There appears to be no sound reason for this dis-

crepancy. See excerpt from Willemsen, Improving California's Quiet

Title Laws, 21 Hastings L.J. 835, 838-44 (1970}, attached as Exhibit 1

{pink). The staff draft eliminates the 10~ and 20-year periods, thus
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enabling an in rem quiet title decree based on adverse possession if the
statutory five-year period is satisfied.

If the Commission approves the staff draft, we will distribute it
for comment to the title insurers and other persons interested in real

property law.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum 79-11 Study H-500
EXHIBIT 1

In Rem Action Based Upon Five Years Adverse
Possession and Payment of Taxes

The statutes creating the in rem quiet title actions—sections 749
and 749.1 of the Code of Civil Procedure—iequire, respectively, 20
years adverse possession with five years of tax payments, or 10 years
of tax payments. California Civil Code section 1007, however, states
that “[o]ccupancy for the period prescribed by the Code of Civil Pro-
cedure as sufficient to bar any action for the recovery of the property
confers a title thereto, denominated a title by prescription, which is suf-
ficient against all . . . .” The “period prescribed by the Code of Civil
Procedure” is plainly not the 10 or 20 year occupations of the in rem
statutes, which were not in existence when section 1007 was enacted,’?
but the five year statute of limitations on an action of ejectment con-
tained in Code of Civil Procedure section 318.'2 And in confrast to the
in rem quiet title sections, but in harmony with sections 318 and 1007,
the in perscnam action to qguiet title'™ requires only five years adverse
possession with payment of taxes.!*

The result of the inconsistencies outlined above is that an adverse
possessor, after completing five years possession with payment of taxes,
enters a state of limbo. Although Civil Code section 1007, if it means
what it plainly says, gives the adverse possessor good title, the adverse
possessor does not have record title, and until he completes five to fif-
teen more years of possession, he cannot bring an in rem action to ac-
quire record title. If his problem is some specific adverse claim asserted
by a known claimant, an action and decree in personam may satisfy
the title insurance company or whomever the plaintiff needs to satisfy.

11. CarL. Crv. Cope § 1(M7 dates from 1872, CaL. Cope Civ. Proc. § 749
was enacted in 1901, Cal. Stats. 1901, ch, 183, § 1, at 579. Section 749.1 was added
in 1949, Cal. Stats. 1949, ch. 1025, § 1, at 1886,

12. Bashore v. Mocney, 4 Cal. App. 276, 281, 87 P. 553, 555-56 (1906); sece
note & supra.

13, Cavr. Cope Civ. Proc, § 738, -

14. Mings v. Compton City School Dist., 129 Cal. App. 413, 418, 18 P.2d 967,
969 (1%33).
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In such a case, the plaintiff merely foregoes the bonus of extra protec-
ticn against claims by unknown claimants. If, however, the cloud on
the title is one in which unknown claimants may have an interest, then
the adverse passessor is locked into the property. For at least five years
he cannot sell or develop the land, and is likely to have difficulty bor-
rowing against it.

This problem may confront the new owner who has acquired pos-
session by gift, inheritance, or intrafamily conveyance—or title without
title insurance. To obtain an in rem quiet title decree after he has held
possession and paid taxes for five years, he must still prove the adverse
possession and tax paymenis of his predecessors. Proof of possession
is & matter of availability of witnesses and, for land not completely
utilized, of proving compliance with Code of Civil Procedure sections
323 and 325."® Proof of tax payments may be even more difficult.
Although the county records will show that taxes were assessed, to
whom assessed, and the fact of payment, they may not show who actu-
ally paid the taxes. Furthermore, there appears in the cases no pre-
sumption or inference that payment of taxes was by the person to whom
the tax was assessed. To the contrary, the cases state categorically
that adverse possession cannot be proved by inference, but that each
essential element must be proved by convincing evidence.’® If plain-
tif’s predecessor saved his tax receipts and they are available to the
plaintiff, there is adequate proof; if not, it may be impossible to find
anyone with personal knowledge of the facts. A sympathetic judge,

15. CatL. Cope Civ. Proc. § 323 provides; “For the purpose of constituting
an adverse possession by any person claiming a title founded upon a written instrument,
or a judgment or decree, land is deemed to have been possessed and occupied in
the following cases:

“1. Where it has been usually cultivated or improved;

“2. Where it has been protected by a substantial inclosure;

“3. Where, although not inclosed, it has been used for the supply of fuel, or of
fencing timber for the purposes of husbandry, or for pasturage, or for the ordinary
use of the occupant;

“4., Where a known farm or single lIot has been partly improved, the portion of such
farm or lot that may have been left not cleared, or not inclosed according to the
usual course and custom of the adjoining country, shall be deemed to have beea
occupied for the same length of time as the part improved and cultivated.”

CAL. Cong Civ. Proc. 8 325 provides, in part: “For the purpose of constituting an
adverse possession by a person claiming title, not founded upon a written instrument,
judgment, or decree, land is deemed to have been possessed and occupied in the
following cases only:

“Firsi—Where it has been protected by a substantial inclosure.

“Second—Where it has been usually cultivated or improved.”

16. Weller v. Chavarria, 233 Cal. App. 2d 234, 242, 43 Cal. Rptr. 364, 370
{1965); ¢f. Hart v, All Persons, 26 Cal. App. 664, 673, 148 P, 236, 240-41 (1915},
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a well-coached witness, and carefully framed leading questions may
solve the problem. Otherwise, the plaintiff may have to wait another
five years before selling, developing, or encumbering the land.”

The obvious solution to this problem is legislation permitting an
in rem quiet title action after five years adverse possession and tax pay-
ments. Yet when a solution is this obvious, a second look is in order
to see what reasons might justify the asymmetry of the statutes. Hos-
tility toward adverse possessors and solicitude for true owners may ex-
plain the matter.” This emotional response, however, overlooks the
logic of the situation. With a few exceptions, which will be discussed
shortly, five years adverse possession will as effectively bar the previous
owner as would 10 or 20 years. Under the present law, the “true
owner,” after his land has been adversely possessed for five years, is
left with a paper title he can neither sell nor enforce in possession.
What he can do, and all he can do, is compel the possessor to pay him
a fraction of the land value for the privilege of selling or developing the
land five years earlier. My sympathies in this situation are with the
possessor; surely the statutory purpose was not to permit or encourage
such nuisance-value consolitums.'

It has also been suggested that 10 or 20 years possession is more
likely to give the true owner notice than five years possession.®* But
if the owner does not discover the possession within five years, assuming
the possession was open and notorious, discovery later will do him

17. 1t does not szem at all likely that the appellate courts will reduce the strict
requirement of proof in quiet title actions. A problem of this character reaches
appellate courts only in & context of contested litigation, probably involving a conflict
of evidence whether tax payments were made by the adverse possessor or by the
claimant. In rejecting inferential proof in this type of contested action, the courts
reacted naturally and, I think, correctly, to the case at hand.

18. L. Smaes & C. Tavior, IMPROVEMENT OF CONVEYANCING BY LEGISLATION
365 (1960), explains the California statutes as follows: “[Tlhe 5-year ordinary
period is regarded as too short 1o permit it to serve as the basis of a conclusive title
determination procedure in which service by publication is permitted. A more ortho-
dox limitations period is required. The provisions are typical of a good many existing
in various jurisdictions in which the equivalent of ‘substantive limitations' is incorpo-
rated directly into the provisions made for quieting or determining titles. In other
words, limitations or limitation-like provisions are placed directly in the context in
which they uspally berome important—in a suit to establish, untangle, or promote
the marketability of titles.” This argument might justify a longer limitation period
were it not for the fact that adverse possession is used primarily as a method of clearing
meritorious titles, not as a method of stealing land. Tt does not justify a statutory
inconsistency the effect of which is to render legaily sound titles temporarily unmarket-
able. -

19, See Ballantine, supra note §, at 140,

20. 38 8. Cav. L. Rev. 608, 611 (1965),
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litle good; his right to recover possession is barred by the five year
limitation of scction 318, If we simply want the owner to know he has
Jost his land, service of the quiet title summons is much quicker than
continued unobserved possession.

When a claim is not yet barred by the five year limitation period,
an in rem action against the claimant involves a risk, in view of the lib-
eral notice and publication requirements, that the claimant may be un-
justly deprived of his interest. Can the present statutory inconsistency
be justified by those exceptional cases in which five years adverse pos-
session, with payment of taxes, do not bar the owner’s claim? An ex-
amination of such cases shows that the statutes are not written with a
view toward protecting exceptional claimants. A claimant under a dis-
ability-—infancy, imprisonment or the like, as specified in Code of Civil
Procedure section 328%'—may bring an action of ejectment to recover
possession long after the five year period has run. Section 328 spe-
cifies a maximum period of disability of 20 years, and since the claimant
would then have five years in which to bring suit, 25 years adverse
possession is needed to bar such claims.** If protection of disabled
claimants is the statutory goal, however, the 20 year period of Code of
Civil Procedure section 749 is five years too short. Likewise, the 10
and 10 alternative of Code of Civil Procedure section 749.1 makes no

21. Car. Cope Civ. Proc. § 328 provides: “If a person entitled to commence
an action for the recovery of real property, or for the recovery of the possession
thereof, or to make any entrv or defense founded on the title to rezl property, or to
rents or services out of the same, is, at the time such title first descends or accrues,
either:

*“1. Under the age of majority;

“2. Insane;

“3. Imprisoned on a criminal charge, or in execution upon conviction of a criminal
offense, for a term less than life;

“The time, not exceeding twenty years, during which such disability continues is
not desmed any portion of the time in this chapter limited for the commencement of
such action, or the making of such entry or defense, but such action may be com-
menced, or entry or defense made, within the period of five years after such dis-
ability shall cease, ar after the death of the persen entitled, who shall die wnder such
disability; but such action shall not be commenced, or entry or defense made, after
that period.”

In addition to the disabilities specified in section 328, statutes of lirnitations are
tolled during active military service, or by fraudulent concealment of the cause of ac-
tion. See M. QGDEN, CALIFORNIA REAL ProPERTY Law 839 (1936) {hereinafter cited
as OGDEN].

22, Under rare circumstances more than 25 years could be required. Periods
during which an action is stayed by injunction, or the claimant is on active military
service, are not counted toward the 20 year maximum disability peried. Car. CobDg
Crv. Proc. 85 354, 356. If the claimant died before the statute ran, his representative
woild have six months after death in which to bring the action. [d. § 353,
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sense at all; five additional yearly tax payments have no effect on the
period of disability under section 328.

Another claimant whose claim may survive five years adverse pos-
session is the holder of a future interest. If, for example, a fee is divided
between a life tenant and remainderman, the statute of limitations will
not begin to run against the remainderman until the life tenant dies.*
The requirements of sections 749 and 749.1, however, bear no relation
to the protection of persons holding future interests. A rational quiet
title statute cannot serve this end; the possessor cannot be denied a quiet
title for the lifetime of all who might assert claims, plus 21 years. And,
depending in part on the constitutionality and interpretation of Civil
Code section 715.8, there may exist claims to future interests that could
not be barred by adverse possession for hundreds of years.*

It is possible that a claimant could avoid the five year limitation
by casting his action in a form other than that provided in section 318,
which is drawn in terms of a statute of limitations on the common law
action of ejectment. At one time, in the case of Brusie v. Gates,*® the
California Supreme Court stated that actions to quiet title were not sub-
ject to the limitations of section 318. The reasons given by the court,
in my opinion, derive from the court’s implicit assumption that quiet
title actions are equitable in character,”® and thus immune from statutes
of limitations. Fortunately, subsequent court decisions have ignored
the Brusie dictum, and have established that a dispossessed owner can-
not quiet title after five years adverse possession is proved against him.*

Most other alternative forms of action have limitations of less than
five years.® An action for fraud, however, can be brought within
three years from discovery.® Section 338(4) of the Code of Civil
Procedure speaks of actions “for relief on the ground of fraud” without
specifying the nature of the relief; section 318 speaks of the remedy of
recovery of real property without discussing the right to this remedy.
On linguistic analysis, both should apply to an action to rescind a fraud-
ulent transfer of real property. The courts, however, assumed that a

23. Prvor v. Winter, 147 Cal. 554, 82 P. 202 (1905).

24, Sce text accompanying notes 101-06 infra.

25. 80 Cal 462, 465, 22 P, 284, 285 (1889) (dictum}.

26. A quiet title action is equitable where there is no prayer for possession,
Thomson v. Thomson, 7 Cal. 2d 671, 681, 62 P.2d 358, 362 (1936); Title & Doc.
Restoration Co. v. Kerripan, 150 Cal. 289, 309, 88 P. 3356, 359 (1907); Dills w.
Delira Corp., 145 Cal. App. 2d 124, 130, 302 P.2d 397, 401 (19356),

27. Haney v, Kinevan, 73 Cal. App. 2d 343, 166 P.2d 361 (1946); see South
Tule Inderendent Ditch Co. v. King, 144 Cal. 450, 455, 77 P. 1032, 1034 (1504).

28. See CaL. Cove Civ. Proc. §§ 335-49%4,

29, Id. § 338(4).
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choice between the two was necessary and, after a confusing array of
decisions, chose section 338(4). In Leeper v. Beltrami,®® this choice
barred a claimant who had brought his action within the five year pe-
riod of section 318, but had failed to give prompt notice of rescission.
The implication of Leeper, however, is that a defrauded claimant who
discovered the fraud more than five years later could still, with prompt
notice of rescission, successfully bring an action to recover possession.
Leeper thus creates a third class of claimants whose claims may survive
five years adverse possession; however, the present quiet title require-
ments find little more justification as a basis for protecting defrauded
vendors. Neither five, ten, nor twenty years adverse possession will
give secure title against a claimant fraudulently dispossessed but still
unaware of his cause of action. The more years that pass, the less the
likelthood that such undiscovered claims will be asserted; but, in all
probability, five years would be sufficient for the majority of these
claims. Again, the 10 year alternative of section 749.1, conditioned
upon five years additional tax payments, has no relevance to the protec-
tion of this class of claimant.

This review of the various claims—those of persons under disabil-
ity, holders of future interests, and defrauded vendors—that may sur-
vive five years adverse possession reveals no justification for the 10 or
20 vyear periods imposed by sections 749.1 and 749, respectively. Nei-
ther 10 nor 20 years is sufficient to bar with certainty any of these three
types of claims, while conditioning the 10 year period upon five addi-
tional tax payments makes no sense with respect to any of these claims.
Moreover, the procedural requirements of quiet title actions afford con-
siderable protection to such claims. Claimants of record cannot be
sued and served as “unknown persons,” but must be named and served
specifically—this is the clear implication of the statutes® and is prob-
ably a constitutional requirement as well.*® Thus, the danger that the
liberal notice requirements of an in rem action will lead to judgments
foreclosing still viable interests is obviated where the interest, and its
present owners, appear of record.”® :

I think it is fair to conclude that the claims protected by the 10

30. 53 Cal. 2d 195, 347 P.2d 12, 1 Cal. Rptr. 12 (1959).

3. Sce text accompanying note 62 infra.

32. Scze text accompanying note 63 infra.

33, If the interest does not appear of record, it can be destroved by sale to a
bona fide purchaser. See Car. Civ. CobeE § 1214. This, however, is not the case
where the interest is recorded but the owner of record is not the present owner.
Unrecorded interests, of course, do not generally cloud titles, but recorded interests
whose present owners are unknown are a common problem.
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and 20 year requirements are trivial in number, that the protection
afforded is arbitrary and haphazard, and that the quiet title statutes can
be brought into alignment with the five year limitations of Civil Proce-
dure sections 318 and 325 without noticeable harm,
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STAFF_DRAFT

TERTATIVE RECOMMENDATION

- relating to
QUIET TITLE ACTIONS

The California quiet title provisionsl are descendants of the
ancient procedures of chancery--the bill to remove a cloud on title, the
bill of peace, and the bill quia timet--to determine conflicting claims
to real property.2 These equitable writs operated in personam to
resolve disputes between individuals, and not to clear titrle to land as
against the whole world.3 As a consequence of this heritage, the basic
California quiet title statute provides for a quasi-in-rem determinatiocn
of title as between particular parties; it does not permit a general
decree having in rem effect and binding all -persons.EP

There are a number of special California statutes that enable a
person to obtain an in rem quiet title decree. If the person has ac-
quired tax-deeded property or property through a public improvement
assessment foreclosure, an in rem decree is availahle.5 If the person
seeks to partition property or claims title by adverse possession, an in

rem decree is available.6 If public land records are destroyed or

1. Code Civ. Proc. §§ 738, 739.

2, Finnegan, Problems and Procedures in Quiet Title Actions, 26 Neb.
L. Rev. 485, 486-88 (9147).

3. Comment, Ephancing the Marketability of Land: The Suit to Quiet
Title, 68 Yale L.J. 1245, 1266-67 (1939).

4, Comment, The Case for an In Rem Quiet Title Decree, 38 So. Cal. L.

5. Bev, & Tax, Code §§ 3950-3972 (tax~deeded property); Code Civ.
Proc. §§ 801.1-801,15 (titles affected by public improvement as-
sessments). See also Rev. & Tax. Code §§ 3591-3617 (action by
state to quiet title to tax—deeded property).

6. Code Civ. Proc. §§ 749-749.1 {adverse possession)}, 872.010-874.240
(partitiom). ' '



boundaries are disturbed by an earthquake or if property is taken by

. . 7
eminent domain, an in rem decree is available.

But, for the ordinary
property owner who acquired title by deed and who seeks to establish or
clear the title, there is no general in rem quiet title relief.8

There is a demonstrated need for a general quiet title statute that
permits an in rem decree binding all persons to ensure full marketabii-
ity of land.g Public records are inadeguate to locate all potential
adverse claimants. Some interests may be unrecorded; other interests
may be difficult to find in the records. Even if reccrded and leocated,
documents may offer little aid in discovering the identity or location
of persons whose interests the document purports to create or protect.
The existing quasi-in-rem decree based on a determination of title as
between particular parties is insufficient to cure unmarketable titles
and establish functional marketability. The California statute should
be amended to provide for a general in rem quiet title decree,

There are models for an in rem quiet title action in the special
statutes already enacted in California that provide an in rem decree
while protecting the interests of unknown persons.l0 The major features

of a general in rem quiet title statute are outlined below.

7. Code Civ. ?roc. §§ 751.01-751.28 (Destroyed Land Records Relief
Act), 751.50-751.65 (Cullen Earthquake Act), 1230.010-1273.030
(Eminent Domain Law).

8. Partition proceedings are sometimes used to obtain a decree consti-
tuting essentially a judgment in rem quieting title against all
persons, but this procedure is unsatisfactory since some title
insurers will not insure title on this basis. See 2 A. Bowman,
Ogden's Revision California Real Property Law § 27.57, at 1357
(1975). '

9. See, e.g., Willemsen, Improving California's Quiet Title Laws, 21
Hastings L.J. 835 (1970); Comment, The Case for am In Rem Quiet

Title Decree, 38 So. Cal. L. Rev. 608 (1965); Comment, Enhancin

the Marketability of Land: The Suit to Quiet Title, 68 Yale L.J.

1245 (1959).

10. The first of the special statutes, the McEnerney Act (1206 Cal.
Stats, Ex. Sess. Ch. 59, p.78), enacted in the wake of the 1906 San
Francisco earthquake, set the basic statutory scheme., The consti-
tutionality of the act was upheld in Title and Document Restoratiom
Co. w. Kerrigan, 150 Cal, 289, 83 P. 356 (1906).
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The general statute should permit the holder of any interest in
property to quiet title as against any or all adverse claimants, as of
any time prior to the lawsuit. The plaintiff should name as defendants
all persons unknown. claiming any adverse interest, as well as known
claimants and persons having interests of record. In case a known
claimant or person having an interest of record is dead, the heirs and
devisees should be named as defendants, To ensure the greatest likeli-
bood of notice to unknown persons and to heirs and devisees, the plain-
tiff should use reasconable diligence to identify, locate, and serve them
before the court authorizes service by publication. Where publication
is authorized, recording a lis pendens and posting the property should
also be required. The court should be authorized to appoint a guardian
ad litem where appropriate to safeguard the interests of unknown defend-
ants. The judgment should not be entered by default, but the plaintiff
should be required to prove title. Once these requirements are satis-
fied, the judgment quieting title should be given in rem effect and
should be binding on all persons made parties to the action. The
limitations period for a direct or collateral attack on the judgment
should be relatively short, and the rights of bona fide purchasers and
encumbrancers under the judgment quieting title should be protected.

In addition to these features of a general in rem quiet title
statute, a particular problem of the adverse possession quiet title
provisions should be addressed. A personm claiming title by adverse
possession who satisfies the basic statutory adverse possession require—
ments may maintain an action under existing California statutes for a

11 In addition, the California statutes

quasi-in-rem decree of title.
offer an in rem decree to a person who has adversely possessed for an

additional five to 15 years.12 The consequence of this scheme is that,
while an adverse possessor can obtain gocd title after five years, the

title is not fully marketable until the lapse of an additionmal five to

11. Code Civ. Proc. §§ 318-328 (adverse possession), 738 (quiet title);
Mings v. Compton City School Dist., 129 Cal. App. 413, 418, 18 P.2d
967, 969 (1933).

12. Code Civ. Proc. §§ 749, 749.1.
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15 years. There is no apparent reason for this discrepancy.13 An in
rem decree should be authorized without a further period of delay if the
basic substantive requirements for title by adverse possession are

satisfied.

100/937
The Commission's recommendations would be effectuated by enactment
of the following measure:

An act to amend Sections 1006 and 2931a of the Civil Code, to amend

the heading of Chapter 3 (commencing with Section 738) of, to renumber

Chapter 4A (commencing with Section 801.1) of, to add Chapter 4 (com—

mencing with Section 760.010)} to, and to add Chapter 4.5 (commencing

with Section 770.010) to, Title 10 of Part 2 of, and to repeal Sections
738, 738.5, 739, 748.5, 74%, 749.1, 750, 751, 751.1, 751.3, and 75la of,

the Code of Civil Procedure, relating tc actions to quiet title.

The people of the Stata of California do enart as follows:

100/943
QUIET TITLE

Code of Civil Procedure §§ 760.010-764.070 (added)
SEC. . Chapter 4 (commencing with Section 760.010) is added to

Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4. QUIET TITLE

Article 1. General Provisions

§ 760.010. Definitions )
760,.010. As used in this title:

(a} "Claim" Includes a legal or equitable right, title, estate,
lien, or interest in property or cloud upon title,
(b) "Property' includes real property, and to the extent appli-

cable, personal property.

13. Willemsen, Improving California's Quiet Title Laws, 21 Hastings
L.J. 835, 838-44 (1970).




§ 760.020

Comment. Subdivision (a) of Section 760.010 makes clear that the
term "clain" as used in this chapter is intended in the broadest possi-
ble sense. The definition of "property" in subdivision (b) reflects the
fact that title to persomnal as well as real property may be determined
under this chapter. See Section 760.020.

69/418
§ 760.020. Scope of chapter
760.020. An action may be brought under this chapter to sstablish

title to and determine adverse claims to real or persomal property or

any interest therein.

Comment. Section 760.020 supersedes the first portions of former
Sections 738, 749, and 749,1. This chapter does not limit the interests
that may be determined or the persons against whom they may be quieted;
it 1s intended to provide the broadest possible forum for clearing title
to the fee or any other interest in property.

The ability to quiet title as to both real and personal property
may be vseful in cases involving land and fixtures, as well as in cases
involving personal property alone.

101/165
§ 760.030. Remedy cumiulative

760.030. The remedy provided in this chapter is cumulative and not
exclusive of any other remedy, form or right of action, or proceeding

provided by law for establishing or quieting title to property.

Comment. Section 760.030 continues the substance of the third
paragraph of former Section 751 and the first portion of the third
paragraph of former Section 751.1. Other proceedings that may be avail-
able to clear title to property include actions concerning real property
titles affected by public improvement assessments {Sections 801.1-
801.15), actions under the Destroyed Land Records Relief Act and Cullen
Earthquake Act (Sectioms 751.01-751.28 and 751.50-751.65), partition
actions (Sections 872.010-874.240), actions to quiet title to taz-deeded
property (Revenue & Taxation Code Sectioms 3591-3617 and 3950-3972),
actions to remove a cloud on title {Ciwvil Code Section 3412), and de-
claratory relief actions (Code of Civil Procedure Section 1060).

697417
§ 760.040. Jurisdiction of court

760.040. (a) The superior court has jurisdiction of actions under
this chapter.



§ 760,050

(b) The court has complete jurisdiction over the parties to the
action and the property described in the complaint, and is deemed to
have obtained possession and control of the property for the purposes of
the action with complete jurisdiction to render the judgment provided in
this chapter.

Comment . Subdivision {a) of Section 760.040 is an exception to the
rule of Section 86 conferring limited jurisdiction on municipal and
justice courts to determine title to personal property. It is consist-
ent with the general rule that determinations involving title to prop-
erty are within the jurisdiction of the superior court. See, e.g.,

Sections 872.110¢ (partitiom), 1250,010 (Eminent Domain Law).
Subdivision (b) is comparable to Sections 751.11 (Destroyed Land

Records Relief Law) and 751.55 (Cullen Earthquake Act).

101/144
§ 760.050. Venue

760,050, Subject to the power of the court to transfer actions,
the proper county for the trial of actions under this chapter is:

(a) Where the subject of the action is real property or real and
personal property, the county in which the real property, or some part
thereof, is located.

(b) Where the subject of the action is personal property, the
county in which the personal preoperty is principally located at the
commencement of the action or in which the defendants, or any of them,
reside at the commencement of the action.

Comment. Section 760,050 is consistent with the general venue

provisions of Sectiom 392; it is comparable to Section 872.110 (venue in
partition). See Section 872.110 and Comment thereto.

100/945
§ 760.060, Rules of practice

760,060, The statutes and rules governing practice in ecivil ac-
tions generally apply to actions under this chapter except where they

are inconsistent with the provisions of this chapter.

Comment, Section 760.060 is comparable to Sections 751.17 (De-
stroyed Land Records Relief Law) and 872.030 (partitiomn).
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043/182

Article 2, Commencement of Action

§ 761.010, Commencement of actiom

761.010. (a) An action under this chapter is commenced by filing
a complaint with the court.

(b) Immediately upon commencement of the action, the plaintiff
shall file a notice of the pendency of the action in the office of the
county recorder of each county in which any real property described in
the complaint is located.

Comment. Subdivision {(a) of Section 761.010 is comparable to
Saction 1250.110 (Eminent Domain Law).

Subdivision (b) supersedes the fifth paragraph of former Sections
749 and 749.1, which provided a 10-day period within which to file. The
contents of the lis pendens are prescribed in Section 409. Failure to
file the 1is pendens may result in subsequent bona fide purchasers and
encumbrancers of record at the time the judgment is recorded not being

bound by the quiet title judgment. See Section 764.040 (persons not
hound by judgment).

045/221
§ 761,020, Complaint
761.020., The complaint shall be verified and shall include:
{a) A description of the property that is thé subject of the

action. In the case of tangible personal property, the description shall
include its usual location. In the case of real property, the descrip-
tion shall include both its legal description and its street address or
common designation, if any.

(b) The title of the plaintiff as to which a determination under
this chapter is sought and the basis of the title. If the title is
based upon adverse possession, the complaint shall allege the specific
facts constituting the adverse possession.

(c) The adverse claims to the title of the plaintiff. If the
plaintiff seeks a determination as against all adverse claims, known and
unknown, the complaint shall sec state.

{d) The date as of which the determination is sought.
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{(e) A prayer for the determination of the title of the plaintiff

and the adverse claims.

Comment. Section 761.020 continues the substance of the second
sentence of the first paragraph and supersedes a portion of the fourth
paragraph of former Sections 749 and 749.1, which required a verified
complaint and a statement of facts upon which the plaintiff's title is
based.

Under subdivision (a}, the description of the property must be
sufficiently precise to enable the defendants to identify the property.
Nothing in this subdivision precludes the joinder of several properties
or of real and personal property in one action, where appropriate.

Subdivision (b) does not require that the plaintiff claim a fee or
other freehold interest in the property; any interest is sufficient.
This is consistent with former Section 738 and the cases thereunder.
See, e.g., 3 B. Witkin, California Procedure, Pleading § 522, at 2173
(2d ed. 1971). For provisions relating to title by adverse possession,
see Sections 318-328. The 20- and 1l0-year limitations on establishing
title by adverse possession formerly found in Sections 749 and 749.1 are
not continued; they are inconsistent with the general adverse possession
requirements. See discussion in Willemsen, Improving California's Quiet
Title Laws, 21 Hastings L.J. 835, 838-844 (1970}.

Subdivision (¢} recognizes that the plaintiff may seek to give the
quiet title an in rem effect under this chapter. The plaintiff’'s title
in such a case need not bYe based on adverse possession as under former
Sections 749 and 749.1, This chapter includes special provisions to
effectuate the in rem aspects of the quiet title action. See Sections
762.060-762.070 (unknown defendants), 763.010-763.040 (service of proc-
ess), 764,.010-764,050 (judgment).

Subdivision {d) is intended to permit a title determination as of
a date prior to the date of the action. This implements suggestions in
L. Simes and C. Taylor, The Improvement of Conveyancing by Legislation
xxii (1960), and Willemsen, Improving California's Quiet Title Laws, 21
Hastings L.J. 835, 853 (1970).

045/062
§ 761,030, Answer
761.030. {a) The answer shall be verified and shall set forth:

(1) Any claim the defendant has.

(2) Any facts tending to controvert such material allegations of
the complaint as the defendant does not wish to be taken as true.

{b) If the defendant disclaims in the answer any c¢laim, or suffers
judgment to be taken without answer, the plaintiff shall not recover

costs,
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Comment. Subdivision (a) of Section 761.030 is comparable to
subdivisions (a) and (b} of Section 872.410 (partition). The wverifica-
tion requirement is a specific application of Section 446 (when com—
plaint is verified, answer mst be verified).

Subdivision (b) continues the substance of former Section 739. It
provides an express exception to Section 1032 (costs in superior court).

0457196
Article 3. Defendants

§ 762.010, Necessary defendants

762,010, The plaintiff shall name as defendants in the action all
perseons having adverse claims that are of record or knowm to the plain-

tiff or reasonably apparent from an inspection of the property.

Comment. Section 762.010 states the rule for joinder of known
adverse claimants. Failure to join these persons will result in a
judgment that does not bind them. See Sections 764.040 and 764.050,
This continues the substance of the first portion of the second para-
graph and supersedes a portion of the fourth paragraph of former Sec-
tions 749 and 749.1, and extends the joinder requirement to claimants
reasonably apparent from an inspection of the property. For joinder of
unknown persons, see Section 762,060,

0457192

§ 762.020. Where name or interest of defendant is unknown

762,020, (a) If the name of a person required to be named as a
defendant is not known to the plaintiff, the plaintiff shall so state in
the complaint and shall name as parties all persons unkmown in the
manner provided in Section 762.040.

{b) If the claim or the share or quantity of the claim of a person
required to be named as a defendant is unknown, uncertain, or coutin-
gent, the plaintiff shall so state in the complaint. If the lack of
knowledge, uncertainty, or contingency is caused by a transfer to an
unborn or unascertained person or class member, or by a transfer in the
form of a contingent remainder, vested remainder subject to defeasance,
executory interest, or similar disposition, the plainmtiff shall also

state in the complaint, so far as -is known to the plaintiff, the name,
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age, and legal disability (if amny) of the person in being who would be
entitled to the claim had the contingency upon which the claim depends

occurred prior to the commencement of the action.

Comment. Section 762.020 is comparable to subdivisions (a) and (b)
of Section 872,520 (partition).

0457193
§ 762.030. Wwhere defendant is deceased

762.030. (a) If a person required to be named as a defendant is
dead and the plaintiff knows of a personal representative, the plaintiff
shall join the personal representative as a defendant.

{(b) If a person required to be named as a defendant is dead, or is
believed by the plaintiff to be dead, and the plaintiff knows of no
persecnal representative:

(1) The plaintiff shall state these facts in an affidavit filed
with the complaint.

(2) Where it is stated in the affidavit that such persom is dead,
the plaintiff may join as defendants "the testate and intestate succes-

sors of (naming the deceased person), deceased, and all

persons claiming by, through, or under such decedent,™

naming them in
that manner.

(3) Where it is stated in the affidavit that such person is be-
lieved to be dead, the plaintiff may join the person as a defendant, and

may also join "the testate and intestate successors of

(naming the person) believed to be deceased, and all persons claiming

by, through, or under such person,” naming them in that manner.

Comment. Section 762,030 is comparable to Sections §72.530 (parti-
tion) and 1250.220(b) (Eminent Domain Law).

043/184
§ 762.040. Additional defendants

762.040. The court shall upon its own motion or upeon motion of any
party make such orders for joinder of additional parties and for ap-

pointment of guardiams ad litem as are necessary or proper.
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Comment. Section 762.040 is comparable to Section 872.520(c)
(partition). The conditions under which a guardian ad litem should be
appointed are prescribed in Sections 372, 372, and 373.5. It should be
noted that a judgment in the action binds persons under legal disabil~
ity. Section 764.030.

045/063

§ 762.050. Appearance by named and unnamed defendants

762,050, Any person who has a claim to the property described in
the complaint may appear in the proceeding. Whether or not the person
is named as a defendant in the complaint, the person shall appear as a
defendant,

Comment. Section 762.050 is comparable to Sections 751,12 (De-
stroyed Land Records Relief law) and 1250.230 (Eminent Domain Law).

, 043/183
§ 762.060. Joinder of "all persons unknown"

762,060. The plaintiff may name as defendants in the action, in
addition to the persons required to be named as defendants, "all persons
unknown, claiming any legal or egquitable right, title, estate, lien, or

interest in the property described in the complaint adverse to plain-

tiff's title, or any cloud upon plaintiff's title,"™ naming them in that

manner.

Comment. Section 762.060 continues the substance of the last
portion of the second paragraph and the third paragraph of former Sec=-
tions 749 and 749.1, Unlike the former provisions, Section 762.060 does
not limit the availability of in rem relief to adverse possessors, but
permits joinder of all persons by any plaintiff seeking clear title. See
Sections 760.020 and 761.020 and Comments thereto.

045/061
§ 762,070. Rights of unknown defendants

762.070. A person named -and served as an unknown defendant has the
same rights as are provided by law in cases of all other defendants
named and served, and the action shall proceed against unknown defend-
ants in the same manner as against other defendants named and served,
and with like effect.

Comment. Section 762,070 continues the substance of a portion of
former Section 750.
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100/963

Article 4. Service of Process

§ 763.010. Summons

763,010, (a) The form, content, and manner of service of summons
shall be as in civil actions generally.

(b) If upon affidavit it appears to the satisfaction of the court
that the plaintiff used reascnable diligence to ascertain the identity
and residence of the persons named as unknown defendants and persons
joined as testate or intestate successors of a person known or believed
to be dead, the e¢ourt shall order service by publication pursuant to

Section 415.50 and the provisions of this article.

Comment. Subdivision {a)} of Section 763.010 supersedes the fourth
paragraph of former Sections 749 and 749.1 and the first, third, and
fourth paragraphs of former Sectiom 750. The contents of the summons is
prescribed in Sectiom 412,20, A description of the property and a state—
ment of the object of the action are not included since the property
will already be described and the relief sought will already be stated
in the complaint. See Section 761.020. Service on known defendants
must be made pursuant to gemneral service provisions; publication as to
known defendants is permitted only by court order if it appears upon
affidavit that the defendant cannot with reasonable diligence be served
in another manner. Section 415.50.

Subdivision (b) makes clear that, where unknown parties or heirs
are involved, service on such parties must be by publication. This
supersedes the third and a portion of the fourth paragraphs of former
Section 750. The affidavit contents are drawn from Section 801.9 (real
property titles affected by public improvement assessments) and Revenue
and Taxation Code Section 3960 (quiet title to tax-deeded property).

0457058

§ 763.020. Requirements where service is by publication

763.020. Where the court orders service by publication, the order
is subject to the following conditions:

(a} The plaintiff shall post, not later than 10 days after the date
the order is made, a copy of the summons and complaint in a conspicuocus
place on the real property that is the subject of the action.

{b) The plaintiff shall record, if not already recorded, a notice
of the pendency of the action. )

(c) The publication shall describe the property that is the subject

of the action. In addition to particularly describing the property, the
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publication shall describe the property by giving its street address, if
any, or other common designation, if any; but, if a legal description of
the property is given, the validity of the publication ghall not be
affected by the fact that the street address or other common designation
recited is erronecus or that the street address or other common designa-
tion is omitted.

Comment. Section 763.020 supersedes the second and a portion of

the fourth paragraphs of former Section 750. The manner of service by
publication is prescribed in the general provisions of Section 415.50.

045/064
§ 763.030. Publication as to certain defendants

763.030. (a) Where the court orders service by publication, the
publication may:

(1) Name only the defendants to be served thereby.

(2) Describe only the property in which the defendants to be served
thereby claim interests.

{(b) Judgment against a defendant who fails to appear and answer
following service under this section shall be conclusive against the
defendant named in respect only to property described im the publica-
tieon,

Comment. Section 763.030 supersedes the sixth paragraph of former

Section 750 and is comparable to Sections 872.330 (partition) and
1250.125 (Eminent Domain Law).

045/056
§ 763.040. Proof of service

763.040. The court before hearing the case shall require proof
that the summons has been served, posted, published as required, and

that the notice of pendency of action has been filed.

Comment. Section 763,040 continues the substance of the second
sentence of the first paragraph of former Sections 751 and 751.1.

-]3-



§ 764.010

0457055
Article 5. Judgment

§ 764.010. Proof of title and judgment

764,010, The court shall examine into and determine the plain-
tiff's title and the claims of all the defendants. The court shall not
enter judgment by default but shall in all cases require evidence of
plaintiff's title and hear such evidence as may be offered respecting
the claims of any of the defendants. The court shall render judgment in

accordance with the evidence and the law.

Comment. Section 764.010 continues the substance of the first
sentence of the first paragraph of former Sections 751 and 751.1. It is
consistent with Section 585(3) (default judgment).

101/163
§ 764,020, Construction of will

764,020, (a) If in an action under this chapter the validity or
interpretation of a gift, devise, bequest, or trust, under a will or in-
strument purporting to be a will, whether aduitted to probate or not, is
involved:

{1) The will or instrument purporting to be a will is admissible in
evidence.

(2) All questions concerning the validity of the gift, devise,
bequest, or trust shall be finally determined in the action.

{3) If the will has been admitted to probate and the gift, devise,
bequest, or trust has been interpreted by a final decree of the probate
court, the interpretation is conclusive as to the proper construction
thereof.

{b) Nothing in this section deprives a party of the right to a jury
trial in any case where, by law, the right is now given.

Comment, Section 764,020 continues the substance of the last

portion of former Section 738. For determination of title in probate
proceedings, see Probate Code Sections 850-854.
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045 /060
§ 764.030. Persons bound by judgment

764,030, The judgment in the action is binding and conclusive on
all of the following persons, regardless of any legal disability:

{a) All persons known and unknown who were parties to the action
and who have any claim to the property, whether present or future,
vested or contingent, legal or equitable, several or undivided.

{b) Except as provided in Section 764.050, all persons who were not
parties to the action and who have any claim to the property which was
not of record at the time the lis pendens was filed, or if none was
filed, at the time the judgment was recorded.

(¢) All persons claiming under any of the foregoing persons.

Comment, Section 764.030 supersedes the last portion of the first
sentence of the fifth paragraph of former Section 750 and the first
portion of the second paragraph of former Sections 751 and 751.1. It is

comparable to Sections 751.15 (Destroyed Land Records Relief Law) and
874.210 (partitiom).

045/059
§ 764,040, Persons not bound by judgment

764.040. The judgment does not affect the claim of any person who
was not a party to the action and who had a claim of record in the
property or part therof at the time the 1is pendens was filed, or if
none was filed, at the time the judgment was recorded.

Comment. Section 764.040 is comparable to Section 874.220 (parti=-
tion).

045/057
§ 764.050. Unrecorded interests known to plaintiff

764,050, If a person having an unrecorded claim in the property or
part thereof was not a party to the action but the claim was actually
known to the plaintiff at any time before entry of judgment or would
have been reasonably apparent from an inspection of the property, the
judgment does not affect the claim-of the person. HNothing in this
section shall be construed to impalr the rights of a bona fide purchaser

or encumbrancer for value of the property.
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Comment. Section 764.050 is comparable to Section 874.230 (parti-
tion). See Section 874.230 and Comment thereto.

100/969
§ 764.060. Attack on judgment

764.060. (a) Except as provided in subdivision (b}, the judgment
in the action is not subject to direct or collateral attack in an action
or proceeding, whether based on lack of actual notice to a party or
otherwise, commenced more than 180 days after the judgment is recorded,
regardless of any legal disability of the party.

{b) This section does not bar a direct or collateral attack im an
action or proceeding based on fraud commenced more than 180 days after
the judgment is recorded, provided that the relief granted in the action
or proceeding shall not impair the rights of a bona fide purchasér or
encumbrancer for the value of the property.

Comment. Subdivision {a) of Section 764,060 imposes a statute of
limitations applicable in all types of actions or proceedings to set
aside or void the judgment., It is intended to enhance the marketability
of property as to which an in rem quiet title decree has been rendered.
The limitations period may not be tolled during the legal disability of
a party. The limitations period is comparable to the 180-day period
prescribed in Section 473,5(a)(ii) (180-day limitations period after
notice to a party).

Subdivision (b} permits an action or proceeding to set aside or
void the judgment brought after the expiration of the 180-day limita-
tions period in cases of fraud., Such an action may not affect the

rights of bona fide purchasers, however, and the plaintiff in such an
action or proceeding may be relegated to a damage remedy.

0457074
§ 764.070. Effect on State of California and United States

764.070. HNotwithstanding any other provision of this chapter, the
judgment in the action is not binding or conclusive on the state or the

United States unless individuvally joined as parties to the actiom.

Comment. Section 764,070 continues the substance of provisions
formerly located in the first portion of the second paragraph of former
Sections 751 and 751.5. For statutes authorizing quiet title actions
against the state, see, e.g., Pub, Res. Code §§ 6461-6465 (state lands
administration), Rev. & Tax. Code § 395! (tax-deeded property), Sts. &
Hwys. Code § 9012 (refunding of bonds).
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045/075
CONFORMING CHANGES

Civil Code § 1006 (amended)
SEC. . Section 1006 of the Civil Code is amended to read:

1006. Occupancy for any period confers a title sufficient against
all except the state and those who have title by prescription, acces-
sion, transfer, will or succession; provided, however, that the title
conferred by such occupancy shall not be a sufficient interest in real

property to enable the occupant or his the occupant's privies to com

mence or maintain an action to quiet title under the previsiens ef
seetien seven humdred thirty-eipht Chapter 4 (commencing with Section
760.010) of Title 10 of Part 2 of the Code of Civil Procedure ef

this stste , unless such occupancy shall have ripened into title by

prescription,

Comment. Section 1006 is amended to reflect the relocation of the
quiet title provisions.

0457076
Civil Code § 2931la (amended)
SEC., . Section 2931a of the Civil_Code is amended to read:

2931la. 1In all actions brought to determine conflicting claims to
real property, or for partition of real property under the previsiens
of Ehepter 45 Titte 385 Title 10.5 {commencing with Section 872.010) of

Part 2 of the Code of Ciwvil Procedure, or to foreclese a deed of trust,
mortgage, or other lien upon real property upon which exists a lien to
secure the payment of taxes or other obligations, to the State of California,
other than taxes upon such real property, the State of California may be
made a party, and in such action the court shall have jurisdiction to
determine the priority and effect of the liens described in the complaint

in or upon the property, but the jurisdiction of the court im such

action shall not include a determination of the wvalidity of the tax

glving rise to the lien or claim of lien. The complaint in such action
shall contain a descripticon of the lien sufficient to emable the tax or

other obligation, payment of which it secures, to be identified with
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certainty, Services of process in such actions shall be made upon the
Secretary of State or his assistant, or any ef his deputies deputy , and
upon the Attorney General or any ef his deputies deputy , and a.copy of
the complainf shall be delivered to the officer, board, commission,
department or division or other body charged with the collection of the
tax or obligation. It shall be the duty of the Attorney General to
represent the state in all such actions.

Comment. Section 2931a is amended to reflect the relocation of the
partition provisions. Quiet title provisions now occupy Chapter 4

(commencing with Section 760,010) of Title 10 of Part 2 of the Code of
Civil Procedure.

045/077
Code of Civil Procedure §§ 738-75la {Chapter heading)
SEC. . The heading of Chapter 3 (commencing with Section 738) of

Title 10 of Part 2 of the Code of Civil Procedure is amended to read:
CHAPTER 3. ACTIONS To DETERMINE GONELIGLING GLAIMS T FOR
THE RECOVERY OF REAL PROPERTY, AND OTHER PROVISIONS
RELATING TO ACTIONS CONCERNING REAL E&FAFE PROPERTY

Comment. The heading of Chapter 3 is amended to reflect the relo-
cation to Chapter 4 (commencing with Section 760) (quiet title) of
provisions relating to actions to determine conflicting claims to real
property.

4426
Code of Civil Procedure § 738 (repealed)
SEC. . Section 738 of the Code of Civil Procedure is repealed.

738%r An eetion may be brought by any person apainst sanether
whe elaims an estate or interest ip reat ox pevsenalt prepereyr adverse
te him; £for the purpese ef determining sueh edverse elaimy provideds
khowever- that whersver im en aetien te quiet title tey or to determine
gdverse elaims to; real or persenal prepereyr +he validity or interpretation
ef eny gifs; devize; bequest oy +rusts uvnder any wills; er instvument
purporting €o be a will; whether gdmitted to probate or mots shall
be inveilved; such wilisy er instrument purporting to be a wiltisy io

gémissiblie in evidenced and altd questions econceraing the validity

-18-



CCP § 738.5

ef any gifis deviser bequest or trust therein eontaineds save sueh

&9 under the eenstitutien heleng exelusively te the prebate furisdietieny
shatl be £fimally determined im suek aetions provided; that £ the

seid will shatl haeave been asdmitted £e preb&té #ad intewpreted by a
deeree of the superier eourt aitting in prebate whieh deeree has

beeome f#inat suek interpretatien shell be eonelusive a3 te £he preper
eonstructton of anid witiry ex any part thereof; 9o ecnstrueds in

any eerion under £his seetions and previded: howevers that nething

herein eonteined shell be censtrued to deprive s party of the »ipht
te & fury trial in any ease vhevesr by the law; sueh »ipht is now
grvens
Comment. The first portion of former Section 738 is superseded by
Section 760.020, which does not limit the persons against whom title may

be quieted, but permits an in rem action. The substance of the last
portion of former Section 738 is continued in Section 764.020,

. 8328
Code of Civil Procedure § 738.5 (repealed)

SEC, . Section 738.5 of the Code of Civil Procedure is repealed.

+38<5r Am aetion mey be breught against the State of Galtifeor-
ria £o determine whether ¥ not arn esehent has secursed as £ any
real property of interest thereim under the preovisions ef “An aet
retating to the rightsr powers end disabilities of aliens and ef
eertain eompaniess essceiations and cerporations with respeet e
preperty in this State; previding for eseheats in eertein eamess
preseribing the procedure thereiny requiring repeorts of eertein prep-
erty heldings £o facititate the enforeement of this eetr preserih-
ing pensities for vielation ef the previéiens hereofs end repeating
all aets or pauts of acts ineonsistent or in eeonfliet herewithyl
appreved by the eteetorate November Z; 1010; and s emendeds Buek
gn gstion mey be commenced by any perseon eilaiming en interest in
the prepertyr The compiaint shali desaribe the properey afd shald
apecify the instrumant oy fnstruments in the chnain of 4isde to the
preperty- whieh gave rise £o the possibility ef sech escheatr Fhe
State of Galifernia shali ke *he sele defendant in sueh aetion and
ne sther matier may be adijudiented except ihe ftaswe of the sccurrence
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of an escheatrs Neo isswe shatl be raised or elaim made by the plaineifé
#n sueh cetion based upon esteppels or fatlure of the State £o have
eommenced an eseleat preoccedingr ner sheit any statete of limitation
eperate o bar an adindicntion in such action that the preperty oF
aRy interest therein hes eseheated te the Stater A ecopy of the ecomplaine
end summens ahall be sewved upen the Atteorney Seneral or his assistendy
er any of his deputicsy and upon the diseriet attornay o¥ eounty
eounsel of the sounty in whieh the preperty is situateds or upon
their respeetive assistants 6* deputiesr Sueh distriet attoraecy
er eounty eounse:r ahati peviorm duries similax +te these reguived
te be performed in eschest procecdings ecommenced by the State under
the provisiens eof the get mentioned in this seetionr Fhe Attorney
Generat or distmiet atiormey or eounty eounsel shall have 180 daysy
83 & matter eof right; in which to enswer or etherwise pleads Z£ ad
any £ime durinp the pendemey of +he eetien the Attowaey Gencrel determines
+hat under the law e» the faets or hoth ne sueh eschest has eceurreds
he may; with the eonsent Ei +he State Gentrollep; £ilte g dissiaimes
+a swek aetiten and thereupon judement shall be entered epainst the
Stater

Comment. Former Section 738.5 is not continued. The Alien Land

Law, which it implemented, has heen repealed for more than 20 years.
See 1955 Cal. Stats. chs. 316, 1550; 1957 Cal. Stats. p. cxxxvii.

697415
Code of Civil Procedure § 739 (repealed)}

SEC, . Section 739 of the Code of Civil Procedure is repealed.

#36s I the defendant in sueh aetion diselaim in his arswer
any interest or estate in the preopertyr oF suffer judpment £o be
taken againat him witheut answers the plaintcisf e&nnee.reeaver eegtsT

Comment. The substance of former Section 739 is continued in
Section 761.030(b).

-20-



CCP § 748.5

69/413
Code of Civil Procedure § 748.5 {repealed)

SEC. . Section 748.5 of the Code of Civil Procedure is repealed.
485+ Whenever a preposal te dedieate land feor publie improve
ment has been heretofore or hereasfiter made by mep enly; witheut any
aeceptance ef the dedieatiern having been moede and reeorded within
25 years thereaftersy and the iand has not been used for the purpose
for which the dedteatien wes prepesed for a period of 25 yeersr and
the preperey has been svbsequently seld +o & third perseny after
the £iling of the mapy and used as if free of the dediestions there
to a esnelwaive presumptien thet the propesed dediesntion was nes
gecepteds and in & antt o quiet £itie te sueh iand mamiag the geveramental
epeney to which the dedieatien was made by mop g defendanty +he
deeree in faver of the plaintiff shall eiear the £itle of the puopesed
dediextion and remove the eloud ereated by the proposed dedieations
Comment. The substance of the first portion of former Section

748.5 is continued in Section 771.010. The substance of the last por-
tion is continuwed in Section 771.020.

65/186 N/Z
Code of Civil Procedure § 749 (repealed)
SEC. . Section 749 of the Code of Civil Procedure is repealed.

#4489+ AR aption may be broughiy either as & peparate npetieny eF
foined with en aetion under Beetien £33 of thin eeder teo determine the
sdverse elaims to and elouds upeon ititle te ¥eal pfepeféy by e persesn
whot by himself or by himself and his predeeessers ir interests; haes been
#n the astualy exelusive and adverce peoscessien of ouch propesty eentia-
weuslty fer 20 years prior &9 the £iling of the eemplainty elaiming e
owr the same in fee apeinst the whoele werldy and whey by himeelf ex by
himself end his predeaessers in interesty has paid all tanes of every
kind levied oF aspesced apainst the preperty end whieh were payabile
duzlng the period of five wears continuoeusly next precediag the £iliag
of thoe eomplainty Said setion shall be commeneed by the £ilipa of a
ve#éﬁieé eomplaint averriag the matiers asbove set forthr
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The paid ecompieint may imelude as defendants in sueh asetiony im
gddition e sweh persons as appear of pecsrd to haver 2l ether persens
whe are kaeown 6 the plaintiff +e hevey some elaim oF eloud om the reéal
preperey deseribed in the complaint adverse to pleinriffls ewnerships
and eother persems unkrewn eleiming any riphty titley estater interast oF
tier in sueh zeal property; o eloud upen the title of pleintiff there-
tav and the plaintiff may deseribe sueh unkwown defendants in the eom—
ptaint as fellowst+ Ualse all other persens unknewny elaiming eny wsighty
titler estater 1Hen or interest im the real property deseribed in the
eomplaint adverse to plaintiffls ewnershipy o+ ony eleud upon plain-
tiifle title thereterl |

I£ the persen o¥ atl persons havimng a elaim or eloud sa the #itle
to oatd realr property are unkmown e plaintiffy the latter may desexribe
them in the complaimt es Zall wmmmorm unknewhy eleiming eay righty
titler estetey l1ien or interest in the real property deseribed im the
eomplaint adverse teo plaintiffls ewnershipy or any eloud upon plain-
tif££lp title thereiesl

I any krown defendant named in the aeompleint is & persen slaiming
eny Bishéy titler eotater lien of interest in and $o the real propesty
undex the plaintiff or emy predecesser in interest ef the pleineifis
whieh elaim has ariseny a¥ haes beea ereated by the plaintiff eor any
peedaecesser in interest of the plaintiffr within 10 years priexr te +the
filing of the eomplainty thea as o any sueh doferdant the eemplaint
gheti asntein allepstions eppropriate te an setien under Seetion 738 of
this eeder and as te aay sueh defoendant the aetien shall be decmed and
considered brought under the preovisions ef Secetion £33 and seetiens
pertinent tharote oL thisr eoder and as 9 any cuch defendant the pre—
eeedings in the aetien shall be peoverned by fhe previsiesns of said
Seetien 438 and said oectlens pertinent theretes and the provisiens ef
Saetien 250 of this eede shall mnet apply +e the proeecedings as to any
such defeandant-

Within 10 days afte¥ the £iling of the eomplainty plaintiff shaill
files or esuse to be f£iled; in the effiece of the eounty reeorder of the
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eounty where the preperty ie situatedrs 8 motiee of the penderey of the

getions ecentaining the matéers vequired by Geetion 459 of +his eeder

Comment. The first sentence of the first paragraph of former
Section 749 is superseded by Section 760,020, which does not limit the
persons by whom title may be quieted, but permits an in rem action in
any case} nor does Section 760,020 impose a 20~year waiting period
before a person claiming title by adverse possession may bring an ac-
tion. See also Section 761.020 and Comment thereto (complaint}. The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761.020.

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762.010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Section
762,060, ’

The fourth paragraph, relating to action against and service on a
known defendant, is superseded by Sections 761.020 (complaint), 762.010
(necessary defendants), and 763.010(a) (service of summons).

- The fifth paragraph, requiring a lis pendens, is superseded by
Section 761.010(b).

69/424 N/Z
Code of Civil Procedure § 749.1 (repealed)
SEC. . Section 749.1 of the Code of Civil Procedure is repealed.

#9+-t- An setion may be brought; either gs a8 separate getieny er
joined with an eetien under Seetien 738 of this eeder +o determine the
adverse ebaims to end olouds uper title te Eeal property by a persenr
vhey by himoelf o by himseif and his predeeessers ia intevest; hes been
in the satuals; exelusive and sdverse pessessien of sueh preperty eeontin-—
sously for 1O yeaxs prior to the £iling of the eomplainty eleimiag teo
ewa the pame in fee apainot the whele werldr; and whey by himself eox by
himpelf and his predeeessors in interesty has paid all tanes 6F every
kind levied or assessed apaiast the property and whieh were payable
during the peried of 10 years eentinueusty rext preeecding the £iling of
the eempleintr Said esetion shell be eommeneed by the £ilimg of a weri-
£ied complaint averring the matiers above sad fezih.

The peid eomplaint may inelude ap defendants in euveh eetienr im
addition te such persens as eppear of reeord to havwer all ether persens
whe afe knewn te the plaintiff e havery peme elaim or eloud eon the real
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property described in the complaint edverse to pieintiéfls ownershipy
and ether persons uniwown elaiming iﬂ? sighty titier estater dnterest or
iien in sueh read prepadiyy oF sleud uper the title of plainskif shere—
toy and the pleaineiif may deseribe seelr unitnewn defendents 4n the com-
pleint as follewa+ Laloe all ether persons unimewny elaiming any sighty
titler estater iien o intevest in the rest preperty deseribed in the
eomplaint adverse to pleimtiffles ewnerehipr o* any eleud upon plain-
£18&ls title sheveterl

If£ the persea oF all persons having a elaim oF eleud on the #itle
te said real preporey are unhmewn o pleintifi; the latter may deseribe
them #n the eomplaint as Tall persens unknewny eleiming any righty
title; estater lien ox interest in the real preperty deseribed in the
eomplaint adverse ie plaintiffls ownesshipy eor any eloud upen plain—
£ifflas title thewater®

If any Lkaewn defendant nomed in the complaint 3o & persoan elaiming
any vighty titler estater lien or interest in and to the real preperty
endex the plaintiff oF any predececser ia iaterest of the plaintiffy
which elaim has eriseny or has been ereated by the plaintiff or any
pradeacoseer in interest of the plaintiffy within ten years prier¥ teo the
giling of e semplaints them as te any such defendant the eemplaiat
shall eeontain sllesetions epprepsiate £o an setieon under Seetion 738 of
thia eoder and as o any sueh defendant the astieon shall be deemed and
eonsidered brouzht under the preovisiens of Beetien 433 and seatione
partinenr therete of £his ecoder and as o any such defendent the preceed-
inge in the aetieon shall be poverned by the prewisiens of said Seekien
#3% amd said seetiens pertinent thevetelr snd the provisiens of Seetien
450 of +his eede shall net apply te the preecedinpe ae +o any gueh
defendantr .

Within ten dayn sfter the £iling ef the compleinty plainedff shald
files ex esnse to be £iled in the effiee of the esunty reeorder of the
county whetre the prepetiy is situatedy a nobice of the pendenaex &f the
aetiony eontatning the matters required by Seetion 409 of this eoder
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Comment. The first sentence of the first paragraph of former
Section 749.1 is superseded by Section 760.020, which does not limit the
perscons by whom title may be quieted, but permits an in rem action in
any case; nor does Section 760.020 impose a l0~year waiting period
before a person claiming title by adverse possession may bring an ac-
tion. See also Section 761.020 and Comment thereto (complaint). The
substance of the second sentence of the first paragraph, requiring a
verified complaint and a statement of facts upon which the plaintiff's
title is based, is continued in Section 761.020,

The substance of the first portion of the second paragraph, requir-
ing joinder of interest of record or known to the plaintiff, is con-
tinued in Section 762.010. The substance of the last portion of the
second paragraph and the third paragraph is continued in Section
762,060, ,

The fourth paragraph, relating to action against and service on a
known defendant, is superseded by Sections 761.020 (complaint}), 762.010
{necessary defendants), and 763.010{a) (service of summons).

The fifth paragraph, requiring a lis pendens, is superseded by
Section 761.010(b).

69/422 N/zZ
Code of Civil Procedure § 750 (repealed)

SEC. . Section 750 of the Code of Civil Procedure is repealed.

#50+ Within three years efter the £iling of the eomplainty o8
eoguired by Seatien 140 6% 148+1ly a summons shall be issuedy whieh shall
eontain the matters reguired by LDeetien 412v20; gad in additiony &
deseripiion of fhe preoperty and a statemert of the ebieetr of the actionr
In the summons the unkrowan defendents shall be depiprated 8e im the
eomplainty whether they are the sele defondanto e metr EE 28 &0 any
dofendant the aetien i5 ore brought under the previsiens eof Seetien 735
and sections pertinant thezete of this codey such defendant may be mamed
in the same suwmens and Ao separate of additiensl summens aced be issued
direeted te sweh defendantr

Within 30 days after the ioocuanece of the summensy the pleintiff
shall post oF eause o be pested a eopy theresf im & eonspievous plaee
en the preperty deseribed in the eemplaintr

At any itime afjer the icsuanee of the summensy the plaintiff,y or
his agent oF attorney, shall make and file am affidavit whexzaia there
shall be stated the following wmattars+

{83 The names of +the defendantsr +f anyr as o whem the setien is
brought under the provisiens ef Seetien 738 and seetiens pestinent
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cCp § 751

netion i3 bro&ght under the provisions of Seetrien 73%; the order for
sueh pubiieatieon; made purauant o the provisiens of Seetien 415:50 may
be made either as e part of the erder feor publieatiern of summerns made as
te unkpown éeEené&#EsT er B3 & seperate erder; as the esurF: or & Fudpge

thereof may econsider prepe¥ in the partieulsr easer

Comment. The first, third, and fourth paragraphs of former Section
750 are superseded by Section 763.010{a), which requires the summons to
have the game form and content and be served in the same manner as in
civil actions generally. The three-year issuance of summons requirement
is superseded by Section 58la (dismissal for lack of prosecution).

The second paragraph 1s superseded by Section 763.020(b), which
requires posting within 10 days after the court orders service by publi-
cation.

The fourth paragraph is superseded by Sections 763.010 and
763,020(c).

The substance of the first portion of the first sentence of the
fifth paragraph is continued in Section 762.070, The last portion of
the first sentence is superseded by Section 764.030. The last sentence
of the fifth paragraph is superseded by Section 415.50(c).

The sixth paragraph is superseded by Section 763,030.

09/742 N/Z
Code of Civil Procedure § 751 (repealed)

SEC. . Section 751 of the Code of Civil Procedure is repealed.

751+ When the summens has been served as peevided in the preeediang
seetion and the time for anowering haep expiredy the esurt shall proeced
to hear the ease as in other eaces and sheill have jurisdietion to exam—
ine into and determine the legality of pladntifflp title and of the
title and elaim of all the defendants and of all unknowrm persensy and &o
that ead mest aet entef any Fudgment by defauléy but must ir all eases
tequire evidence of plaiatiffle title ond possessieony and heat sueh
evidenee &9 mey be effered respeeting the elaims and title of any of the
defendanto and must thereafter direet judgment to be entered in aecord-
anee with the evidence and the lawr The eourt befere preeceding teo heas
#he ease must reguire preosf to be made that the summens hes been served
and paste& as hopeinbefore diractaed and that the reguicaed notics of
pendeney of aetion has been £filedr

The judgnent after it has become fimal is conelusive against all

t+he persens mamed in the cummens and eempiaint who have been served and
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egatazt all evrknown persens a9 stated in the eomplaint and summens whe
kave been served by publiestieny but ohell net be esnelusive againot the
State of Galiforaia exr the United Statesr Baid judpgment shall heve the
effeatr of & iudzment in rem execpt ez epairst the State ef Gatifernta
ard the United Statess snd previded furthery that the seid judement
ghell net bind or be esaetusive epainot auy person elaiming any estetey
titley riphes poasessiony orf lien te the preperty vhdes the plaintiff op
his predeeessors in intevesty whieh elaimy lieny estate er¥ right of
pesgpession has avigen e® has been erested by the plaintiff o» his prede-
cosgors in intesest withia 20 yea;é peie¥ to the f£iling of the aom—
plainty waless proecedinpgs shall have been taken apeinat oweh defeadant
and SummORy eesved wpon him po provided with respeet te aetions breught
undes the proviciens of Geetisn 738 ef thie eeder o unless sueh defend-
ant shell have appeared veluntarily in the aetieonr

The remedy previded in this end the twe precedinp seetiens shall: be
eshstrued ar euuunkative and net exnelusive of any other remedyy Form oF
right of setien o proeseding allewed by lowr

Comment. The substance of the flrst sentence of the first paragraph
of former Section 751 is continued In Section 764,010, The substance of
the second sentence is continued in Section 763,040,

The first portion of the second paragraph is superseded by Sections

764,030 and 764,060, The last portion is not continued; the general

provisions governlng joinder of defendants and title by adverse possession
govern, See Sections 762,010 and 318-328,
The substance of the third paragraph 1s continued in Section 760.030,

045/170 N/Z
Code of Civil Procedure § 751.1 (repealed) )
SEC, . Section 751.1 of the Code of Civil Procedure is repealed.

#5irl: UWhen the cummons has beocn corved ap provided in Seetien £50
of this eode and the fime for answering has expiredy the acusrd eheald
procead to hear the asse as in other ecases and ehall hawve juriedietion
to examine into and determine thae lagality of plailatiffls title and of
the title and elaim of all the defendants end of allt uaknewn persensy
and o that end must Aot eanter any judpment by 4&5&&&%1 but must in ald

cases Peguise evidence of plaintiffls title and possessieny and hear
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CCP § 751.1
asuch evidenee a3 may be offered reopeeting the eleims end title of any
of the defendants erd mwst thereefter difeet judgment te be entered in
eecordenee with the evidenee and the Iawr The eeurt before proeceding
_te hear the ease must requive proof te be made thet the summens has been
seryved &nd posted az hereinbefore direeted and thet the regquired noties
of pendency of astien has been filedr

The judement after it has beesme £inat ip eonelusive againrst eld
the persens named in the summons end eempltaint whe have beer gerved and
apainat ali unknewn persens as stated in the ecomplaint snd summens whe
kave beern served by publieatieny but shall wet be esnelusive apainst the
Etate of Galrifornis or the United Statesr Said judgment shall kave the
.efﬁeet et g judgment in wem exeept 89 apeinst £he Beate of Galifernia
and the United Statesy and provided furthery that the said judgment
shell met bind er be eonelusive spainst any peroen elaiming ey eatater
titler riphty possessieny oF Fien te the preperty under the plaintiff or
his predececseers ir interesty whieh eleimy tieny estate er right of
pessession hes erisen or has beer ereated by the plaintiff or hio prade—
eegears in interest within tem years prier +o the £iling of the com-
‘pleint; untess preeeedings shell have been taken epainst such defeadent
and summeny perved upen him ae providad with respeet £o0 aetions breught
undar the provisions of Seetieon #3838 eof this ecodey 0¥ vrlese such defend-
aut shall heve sppenred veluneszrily in the aetionr

The remodr provided #n this seerion and Seetien F49++ shall be
eonstrucd gz eumuletive and net esmelusive eof aeny eother remedy; form of
right of aetion of preceeding alleowed by rew end shelt be eenstrued &s
‘en alternative remedy te the Femedy previded ian Seetiens 245+ #505 #51i7
and 151ls and ne+ as repealing e¥ amendiﬁg these aeetiongy

Seetiens 450 and +5la shell apply te and be & part of the altefna—
tive remedy provided by thio seetion and Scekien #40ris

Comment. The substance of the first sentence of the first paragraph
of former Section 751,1 is continued in Section 764.010, The substance of
the second sentence is continued in Section 763.040.

The first portion of the second paragraph is superseded by Sections
7654.030 and 764.060. The last portion is not continued; the general

provisions governing joinder of defendants and title by adverse posses—
sion govern, See Sections V62,010 and 318-328,
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The substance of the first portion of the third paragraph is con-
tinued in Section 760.030.

The last portion of the third paragraph and the fourth paragraph
are not continued; they are unnecessary to Chapter 4 (commencing with
Section 760.010) as drafted.

12/772 NfZ
Code of Civil Procedure § 751.3 (repealed)

SEC. . BSection 751.3 of the Code of Civil Procedure is repealed.

#5k:3+ {a) Whenever a mining righto lease; ineluding & ecommunity
ieawes; exiats for the ppeduetion of oily pasy or ether hydrecerbeonsy and
. & right of entry or ceeupatien previded by the leage emeumbers all e
part of the surface er surfaece zone of the leasehold landary any persen
whe ewns & fee intevest in the surfsee of the leasekeld lands mey bring
an actien in the superio¥ eourt £o iterminste the right of entey o
eecupation as 9 all er seme deseribed pertien of the surfaee and sur—
faee mone of £ho teasehedd lands in whiek swveh persern ewns an Interestr

£b3 The ecurt may render a judagment é; deerea kerminating such
_}esseeLs right of entry ef secsupatien a8f the ourfaece end surfaee poner
subjeet te cuel conditions asc the eourt deems fodir and equitabley if the
avyidence shows eaech of the followinags

£1> The doeument whieh ereated the leassecheld interent wae eriginal-
Iy exceuted mere than 20 years prier te £iling the aetion previded for
+a this seetion reperdiess eofF any amendments to6 pueh deeumentr Heweversy
+£ any emendment wae entered inteo expressly fe¥ ihe purpese of weivinpy
dimtEingr oF feaffaﬁgiﬁg suefage righes of entry and eeceupatien by the
legaeer the A0wyear period shall be eomputed as £ the doeument wae
exiginally execauted om the date of oxeeution ofF cuch amendment

{2} The subjeet lend o net presently eceupied by any of the fol—
towings

€t} A predueing oil er gas well or well borer

{ii) A well ox well beze being wtilized for injection of watezry
gasy; or other substanee inte peoleopie substratas ao an add +eo eil o+ gas

production er o ameliereting subsideneer
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{454} & well or weil bove being utilired for the dispesal injectien
of waste eil well brine and byproducter

v & weti or weld bore keing utilizred for the produetion of water
£or use in oil Eield injeetiony woterfloedy and prensure maimtenance
pregransT

£33 Termination of the riphi of entry or seeupatien within the
subieet land in the menmer requested by the pleaintififs; ox subieet te
sueh eenditions ae +he esurt may impese purouant e +his seesiony wiil
neot sipnifieantly interfere with the zipht of ithe lesseer under the
Jeasey +0 eontinde +o eeonduet eperatiens for the eontinued preduction of
oil £rem leasehold strata bemnesth the surfsee somne in a praetiesl and
eeconemie mannery wiilising such pweduetion teehniques as wiltl be appre-
priate to the leaseheld avea; eonsistent with goed eilfield praexiees
and te setherr tsansporty and market suweh oilr

£e) The seur: may quatify the deeree terminating the surigee and
- guriace spre right of entry oFf sceupation 60 a9 o previde for limited
surfaee and surfaec sene casements whieh the lesnee may eontinue o
sajex within the subieet lends A deeree may be eenditiened upon the
moloention of pipelinecer mosdwaysr equipmenty or leasse faeilitien im
such wanRes a5 wilkl mest effestivelx free $ha subiect land for surfasa
use while salepunrding eontinved oil and sas epewatiens in & preetieal
ané cecnemie memAneFr ARy sueh eondifien sf the deeree shall zequire the

plaineiff £e pay the eosis of the releeationr Howevery; the plaintiff

.shaél be entitled o & seteff apainst sueh eeets t9 the extent of any
berefit to the lessee reseliing from the iIastaliation of new eguipmens
e» materialy The plaintiff shall have the burden of previap any sueh
benefiit seeruing e the lesseesr

{43 I+ skall be sgainst publie poliey for any oil or gas lease; ad
i+ imeepiion; ke psovide for the waiver of any ziphts ereated by this
peetiony oF for eueh rights te be waived by amendment te any oil er sas
loase within 20 wears of the date of iis execuiien by a plaintliff ox his
predecesser in interestr

£ As used in shis ssetiens
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£} YSurfaee zone! menns the sone whieh lies sbove & planme whieh is
500 £eet below the ansface of she land+

£2) "Subjeer land! means thet ares oceupied by the partiesiar
éééefibeé surface and surfaece sone for whieh plaintiff seeks to topmi-~
nate the leascheold right of entry and eceupationr

£3) “Lease faeilities' means eoterage tanksy wesh tankor separaterery
heatersy and ether faeiliiiea reasonably aeeepsary for the preduetien of
. @it o gasy ineluding secendary rocevery eperatiolsy

{£F Ho judrment rendered pursuwant to this secetion shall chanpe or
affeet the termo er eperation of eny wvalid uwait sprecment oF wvalid
eperating apreevent whieh eomes within the preovisiens ef Seetieon 3361 o»
3321} of the Rublie Repeourees Geoder

£23) This gretion ohall apply enly e lands within a eity im any
eounty with a pupetation exeseding 4,000,080 exr with a peprlation eof
_more than F700:500 and less than 7107000 as determined by the 1960 Feder-
e} Becenntal Gousuer

Comment. The substance of subdivision (a) of former Section 751.3
is continued in Section 772.030(a). The substance of subdivision {(b) is
continued in Section 772.040, The substance of subdivision {¢) is con-
tinued in Scction 772.050. The substance of subdivision (d) is continued
in Section 772.060. The substance of subdivision (e} is continued in
Section 772.020. The substance of subdivision (f) is continued in Section

772,030(b). The substance of subdivision (g) is continued in Section
772.010,

12/767 N/Z
Code of Civil Procedure § 75la (repealed)
SEC. . BSection 75la of the Code of Civil Procedure is repealed.

#5lar Whenever any pergen whe by any econveyaneey Fudgment oF
deeree has reeceived oF takeny or whe hereafter reeeives o fakesy the
ettle tor or any interest inp o lien upon real preperty im a eeviain
. name and thereafter has eeaveyed} oF eoavaysy oFr has reeonveyedy oF
reeonrveyayr the sawe of any part thereof; of has satisfiedr or satisfieny
sguch lien in a name other thany or different from, the narme under which 7
title was reesivedy oF any interest of lien thexeon was taken or where

the estate of a decedent hes been probated under a neme different £reom
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CCP § 75la
plees of hearing to be posted gt the ecourthouse of the eounty where the
preceeding is pendinpg and in 4 eonspieuous plase on the property de—
paribedyr at least 10 days before the hearisgr The speeial notiee shall
be subostentially in the foilowing formt
£Fieie of couprs and eaunsed

Retiee 49 hereby given that rrrrrrrr has filed a petitien herein
elaiming to be the owner {o¥ distributee) of the follewing doseribed
1ands rrrrrrrr {desesipiien} mnd praying that the identity of the
£sllowing-named porconcy iR forme¥ conveyanees {oF judsgmenis oF decraes)
to said lends ar im deeress of dintribution of eaid lande in probate be
deterpinedy £8 ULEE rrrrryre tRAMEs 49 Jr Dee and Jehn Deels and that
the time and pioce eof hearinpg said petition haes been se+ £o# rrrrrrrr
the rrrrrrrr 887 oF vrrrrrrrvy 1Ovrrry 2t the hour 6f vrvrrvy rvrrEr 8f
seié.d&y et the cenrtreom ef gatd eourt in the eity of ryvrrrrry eounty
8f rrrrrrrry Btote of GCaliferaniar

TTTTTT T TTTT T T T TP T T T I ST v TovTToTTvorT

Slerk

At any £3ec before the date fixed for suweh hearinpy any pesfson
interested iR 6nid property may answe¥d eaid potition and deny any of the
matters epatainoed thereinr At the time f£ixed for the hearingry or sueh
time thereafie¥y as may be £ined by the aourky the eourts mast hear fha
preefs effered by the petitiener; snd by any persens enswering the samey
and wmust make and enter & deeree dotermining the ideatity of the perseony
e¥ persends et eut in the petition in aceordanece with the presfsr

An appeal may be talken by any party aggﬁiévéév

After the saild deeree has heeome £iaé} +t shall eenstitete peime
f£aeie ovidenee of the matters thereby deotesmined and i+ shall be pre-
gumed that the identity of the persen e petdens deseribed in the deeree
io such as io piated in the desreer & eortified copy of said deeree
ehall be reeorded in the efEfiee of the eounty raeorder of every esunty
in whieh ery part of the land is situstedy

Comment. The substance of the first sentence of the first paragraph
of former Section 75la is continued in Sections 770.010 and 770.020. The
substance of the second sentence is continued in Section 770.050(c).

The substance of the first portion of the first sentence of the
second paragraph of former Section 75la is continued in Section 770.030.
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The substance of the last porticn of the first sentence is continued in
Section 770.050(a). The substance of the second sentence is continued in
Section 770.050(b).

The substance of the first sentence of the third paragraph is con-
tinved in Section 770.060{a)}-(b). The second sentence is continued in
Section 770.060(c}.

The substance of the first sentence of the fourth paragraph is
continued in Section 770.030(b}. The substance of the second sentence
is continued in Section 770.070(a).

The fifth paragraph is continued in Section 770.070(b).

The substance of the first sentence of the sixth paragraph is con-
tinuved in Section 770.080(a). The substance of the second sentence is
continued in Section 770.080(b).

09/037
Code of Civil Procedure §§ 770.010-772.060 {(added)
SEC. . Chapter 4.5 {commencing with Section 770.010) is added to
Title 10 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 4.5, SPECIAL ACTIONS AND PROCEEDINGS TO CLEAR TITLE
Article 1., Identity of Person in Chain of Title

§ 770,010, Definitions
770.010. As used in this article:

{a) "Acquired" means received or taken by conveyance, judgment,
decrea, or otherwise,.

(b) "Property" means any right, title, or interest in or lien upon
real property or part thereof.

(¢) "Subsequent owner" means the person to whom property is trans-
ferred whether as owner, part owner, or otherwise, or the successors in
interest of the person, and includes a distributee of the estate of a
decedent.

(d) "Transfer" means voluntary or involuntary transfer and includes
a conveyance, reconveyance, satisfaction of a lien, or divestment by
judgment, decree, or otherwise. The probate of the estate of a decedent
and entry of the decree of distribution is a transfer within the meaning
of this subdivision.

Comment. Section 770.010 is drawn from the first sentence of the
first paragraph of former Section 75la for simplicity of drafting.
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08/365
§ 770.020. Proceeding authorized

770,020, If property 1s acquired or stands of record in the name
of a person who heretofore or hereafter transfers the property under a
name other than or different from the name in which the property is
acquired or stands of record, a proceeding is authorized to adjudicate
and determine the identity of the person in whose name the property is
acquired or stands of record and the person who transfers the property.

Comment. Section 770.020 continues the substance of the first

sentence of the first paragraph of former Section 75la. See also Sec~
tion 770.010 (definitions).

4466
§ 770.030. Jurisdiction and venue

770,030, The proceeding shall be brought in the superior court of
the county in which the property or any part thereef is situated.
Comment. Section 770.030 continues the substance of the first

portion of the first sentence of the second paragraph of former Section
751a.

4270
§ 770.040, Parties and pleadings

770.040, (a) The proceeding may be brought by a subsequent owner
of the property by filing a petition with the court.

{b} At any time before the date fixed for the hearing of the peti-
tion, any personm interested in the property may answer the petition and
deny any of the matters contained therein.

Comment. Subdivision (a) of Section 770,040 continues the sub-—
gstance of the last portion of the first sentence of the first paragraph
of former Section 753la. See also Section 770.010 {definitions).

Subdivision (b) continues the substance of the first sentence of
the fourth paragraph of former Section 75la.

3073
§ 770.050. Petition

770.050. (a) The petition shall be verified in the manner provided

for verification of a complaint.
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{(b) The petition may be substantially entitled, "In the matter of
the determination of the identity of " (naming all the persons
sought to be identified), and may set forth:

(1) A statement of petitioner's interest in the property as subse-
quent owner.

(2) A particular description of the property.

(3) The name or names of the person or persons socught to be identi-
fied, setting out the name and a reference to the record of the transac-—
tion under which the property was acquired or stands of record and the
name and a reference to the record of the transaction under which the
property was transferred or stands of record, that the names are the
names of the same person, and that the transfers affect the petitioner's
title to the real property.

(4) A prayer that the identity of such persons bhe established.

(c) As many persons'sought to be identified as appear of record in
the chain of title to the property may be joined in one petition or
proceeding.

Comment. Subdivision (a) of Section 770.050 continues the sub-
stance of the last portion of the first sentence of the second paragraph
of former Section 75la.

Subdivision (b) continues the substance of the second sentence of
the second paragraph.

Subdivision (c¢) continues the substance of the second sentence of
the first paragraph of former Section 75la.

3072
§ 770.060. Notice of hearing
770.060. {a) Upon the filing of the petition, the clerk shall set

the petition for hearing by the court.

(b) The petitioner shall give notice of the hearing by causing
notices of the time and place of hearing to be posted at the courthouse
of the county where the proceeding is pending and in a conspicuous place
on the real property described in the petition, at least 10 days before
the hearing.

{c) The special notice shall be substantially in the following

form:
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(Title of court and cause)

Notice is hereby given that ........ has filed a petition herein
claiming to be the owner (or distributee) of the following described
lands ..ovvuun {description) and praying that the identity of the fol-
lowing-named persons, in former conveyances (or judgments or decrees) to
said lands or in decrees of distribution of said lands in probate be
determined, to wit: ........ {names as J. Doe and John Doe); and that
the time and place of hearing said petition has been set for ........
the .... day of ........ s 19...., at the hour of .....sv23s v¢o..m. Of
said day at the courtroom of said court in the city of ....... .y county
of civennnn » State of California.

Comment., Subdivisions (a) and (b) of Section 770.060 continue the
substance of the first sentence of the third paragraph of former Section
751la. Subdivision {c) continues the second sentence of the third para-
graph.

3068
§ 770.070. Hearing and appeal

770.070. -(a) At the time fixed for the hearing or such time
thereafter as may be fixed by the court, the court shall hear the
proofs offered by the petitioner amd by any persons answeriang the
petition, and shall make and enter a decree determining the identity of
the person or persons set out in the petition in accordance with the
proofs.

(b) An appeal may be taken by any party aggrieved.

Comment. Subdivision (a) of Section 770.070 continues the sub-
?;§:?e of the second sentence of the fourth paragraph of former Section

Subdivision (b} continues the first sentence of the fifth paragraph
of former Section 75la.

3067
§ 770.080. Effect of decree
770.080, {a) After the decree has become final it constitutes

prima facie evidence of the matters thereby determined and it is pre-
sumed that the identity of the person or persons described in the decree

is such as is stated in the decree.
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(b) A certified copy of the decree shall be recorded in the office
of the county recorder of every county in which any part of the property

is situated.

Comment. Subdivision (a) of Section 770.080 continues the sub-
stance of the second sentence of the sixth paragraph of former Section
751a.

Subdivision (b} continues the substance of the third sentence of
the sixth paragraph of former Section 75la.

3066

Article 2. Land Dedicated for Public Improvement

§ 771L.010. Presumption that dedication not accepted

771.010. 1If a proposal is heretofore or hereafter made to dedicate
real property for public improvement, there is a conclugive presumption
that the proposed dedication was not accepted if all of the following
conditions are satisfied:

(a) The proposal was made by filing a map only.

(b) No acceptance of the dedication was made and recorded within 25
years after the map was filed.

(c) The real property was not used for the purpose for which the
dedication was proposed within 25 years after the map was filed.

{d) The real property was sold to a third person after the map was
filed and used as if free of the dedication.

Comment. Section 771.010 continues the substance of the first
portion of former Section 748.5.

3063
§ 771.020., Action to clear title authorized

771.020, {a) An action is authorized to clear title to real prop-
-erty of a proposal to dedicate the property for public improvement if
there is a conclusive presumption pursuant to Section 771.010 that the
proposed dedication was not accepted.
(b} The action shall be pursuant to Chapter 4 (commencing with
Section 760.010) and shall have the following features:
(1) The public entity to which the dedication was proposed shall be

named as defendant.
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{2) The judgment in the action shall clear the title of the pro=-
posed dedication and remove the cloud created by the proposed dedica-

tion.

Comment. Section 771.020 continues the substance of the last
portion of former Section 748.5.

3062

Article 3, Right of Entry or Occupation of
Surface Lands Under 0il or Gas Lease

§ 772.010. Scope of article
772.010, This article applies only to lands within a city in any

county with a population exceeding 4,000,000, or with a population of
more than 700,000 and less than 710,000 as determined by the 1960 Fed-

eral Decennial Census.

Comment. Section 772.010 continues the substance of former Section
751.3(g).

3057
§ 772.020. Definitions
772,020, As used in this article:

{a) "Surface zone" means the zone which lies above a plane which is
500 feet below the surface of the land.

{(b) "Subject land" means that area occcupied by the particular
described surface and surface zone for which plaintiff seeks to termi-
nate the leasehold right of entry and cccupation.

{¢) "Lease facilities” means storage tanks, wash tanks, separators,
heaters, and other facilities reasonably necessary for the production of

oil or gas, includiung secondary recovery operations,

Comment. Section 772.020 continues the substance of former Section
751.3{e).

26/958

§ 772.030. Action to terminate right of entry or occupation authorized

772,030, (a) If a mining rights lease, inclﬁding a cowmunity

lease, exists for the production of oil, gas, or other hydrocarbons, and
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a right of entry or occupation provided by the lease encumbers all or
part of the surface or surface zone of the leasehold lands, any person
who owns a fee interest in the surface of the leasehold lands may bring
an action in the superior court to terminate the right of entry or
occupation as to all or some described portlon of the surface and sur-
face zone of the leasehold lands in which the person owns an interest,

(b) No judgment reundered pursuant to this article shall change or
affectdthe terms or operation of any valid unit agreement or valid
operating agreement which comes within the provisions of Section 3301 or
3321 of the Publiec Resources Code.

Comment. Subdivision (a) of Section 772.030 continues the sub-

stance of former Section 751.3(a). Subdivision (b) continues the sub-
stance of former Sectiomn 751.3(f).

26/957
§ 772.040. Requirements for termination

772.040. The court may render a judgment or decree terminating the
lessee's right of entry or occupation of the surface and surface zone,
subject to such conditions as the court deems falr and equitable, if the
evidence shows each of the following:

(a) The document that created the leasehold interest was originally
executed more than 20 years prior to filing the action under this arti-
cle regardless of any amendments tc the document. However, if any
amendment was entered into expressly for the purpose of waiving, limit-
ing, or rearranging surface rights of entry and occupation by the les-
see, the 20-year period shall be computed as if the document were origi-
nally executed on the date of execution of the amendment.

(b) The subject land is not presently occupied by any of the fol-
lowiﬂé:

(1) A producing oil or gas well or well bore.

(2) A well or well bore being utilized for injection of water, gas,
or other substance into geologic substrata as an aid to oil or gas
production or to ameliorating subsidence.

{3) A well or well bore being utilized for the disposal injection

of waste oil well brine and byproducts.
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(4) A well or well bore being utilized for the production of water
for use in oil field injection, waterflood, and pressure maintenance
Programs.

{c} Termination of the right of entry or occupation within the
subject land in the manner requested by the plaintiff, or subject to
such conditiens as the court may impose pursuant to this section, will
not significantly interfere with the right of the lessee, under the
lease, to continue to conduct operations for the continued production of
oil from leasehold strata beneath the surface zone in a practical and
economic manner, utilizing such production techniques as will be appro=-
priate to the leasehold area, consistent with good oilfield practice,
and to gather, transport, and market the oil.

Conment. Section 772.040 continues the substance of former Section
751.3(h).

26/955
§ 772.050, Qualified termination
772.050. {a) The court may qualify the decree terminating the

surface and surface zone right of entry or occupation s¢ as te provide
for limited surface and surface zcne easements that the lessee may
continue to enjoy within the subject land.

(b) A decree may be conditioned upon the relocation of pipelines,
roadways, equipment, or lease facilities in such manner as will most
effectively free the subject land for surface use while safeguarding
continued ©il and gas operations in a practical and economic manner.
Any such condition of the decree shall require the plaintiff to pay the
costs of the relocation, However, the plaintiff shall be entitled to a
setoff against the costs to the extent of any benefit to the lessee
resulting from the installation of new equipment or material. The
plaintiff has the burden of proving any benefit accruing to the lessee.

Comment. Section 772,050 continues the substance of former Section
751.3(e).
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26/953
§ 772.060. Waiver of rights prohibited

772.060. It is against public policy for any oil or gas lease, at
its inception, to provide for the waiver of any rights created by this
article, or for such rights to be waived by amendwent to any oil or gas
lease within 20 years of the date of its execution by a plaintiff or the
plaintiff's predecessor in interest.

Comment., Section 772.060 continues the substance of former Section
751.3(d).

267261
Code of Civil Procedure §§ 801.1-801.15 (renumbered)

SEC. . Chapter 44 (commencing with Section 801.1) of Title 10 of
Part 2 of the Code of Ciwvil Procedure is renumbered to read:
CHAPTER &4+ 4.6. ACTIONS CONCERNING REAL PROPERTY TITLES
AFFECTED BY PUBLIC IMPROVEMENT ASSESSMENTS
Comment. Former Chapter 44 is renumbered as Chapter 4.6 (commenc—

ing with Section 801.1) for consistency with the numbering of the other
chapters of Title 10,
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