#K-100 , 3/19/79

Memorandum 79-10
Subject: Study K-100 - Evidence of Market Value (Comments on tentative
recommendation)

The Commission in December 1978 distributed for comment its tenta-
tive recommendation to make the Evidence Code property valuation rules
applicable to all cases where market value is in issue, with the excep-
tion of property taxation cases. A copy of the tentative recommendation
is attached to this memorandum.

The responses to the tentative recommendation are appended as
Exhibits I through 20. This memorandum analyses the responses. After
reviewing the points raised, the Commission should determine whether to
submit the tentative recommendation, with or without changes, to the

Legislature as a final recommendation.

General Reaction

The general reaction to the tentative recommendation was favorable,
Seven of the respondents approved the recommendation without exception
or qualification. See Exhibits 4 (gold) and 10 (gold) (public enti-
ties); 5 (blue} and 11 (blue) {law professors); 7 (pink), 8 {(yellow),
and 9 (green) {practitioners). TFive respondents generally favored the
tentative recommendation and had a few suggested changes. See Exhibits
12 (white) and 18 (white) (practitioners}; 14 (yellow)} (member of pub-
lic); 16 (gold) and 20 (yellow) (judges); 19 (pink) (law student}. The
general feeling is summed up by Mr. Magit (Exhibit 7--pink), "I find
that the adoption of the tentative recoumendation is long overdue and I
would hope that the Legislature will enact the recommendation promptly.
In my own experience, I have struggled with the procf of valuation
problem and could not understand why the statute in question was re—
stricted to condemnation cases.”

The remaining respondents were opposed to the tentative recommenda-
tion unless specified changes are made. See Exhibits 1 (pink), 3
(green), and 6 (white) (practitioners); 2 (yellow), 13 (pink), 15

(green), and 17 (blue) (appraisers).



There were a few minor or technical criticisms addressed to the
draft. The staff will make these techmnical changes in the draft if the

Commission decides to submit it as a recommendation.

Evidence Code § 810

The draft of Section 810 states that the Evidence Code wvaluation

rules are to apply in all cases other than property taxation cases. The
State Board of Equalization (Exhibit 10--gold) specifically approves the
proposal to exclude property taxation from coverage; Mr. Whitaker (Ex-
hibit 12-—white) agrees but suggests that the Commission work towards
ultimately bringing the property taxation rules under the Evidence Code.
The staff agrees with Mr. Whitaker in principle, but the Commission's
initial proposals to cover property taxation met with such strong oppo-
sition from all sectors that the staff does not believe it would be
feasible to cover property taxes any time in the near future, Mr.
Scolnik (Exhibit 18--white)} does not find the reasons stated in the
recommendation for excluding property taxation particularly persuasive.
The staff plans to add a sentence relating to the real reason--the
Commission could find no consensus among the persons affected that such

a change would he desirable.

Evidence Code § 811

Judge Horn (Exhibit 16--gold) suggests that, since goodwill is
property, it should be specifically mentioned in the recommendation.
Section 811, which is not a part of the recommendation, does not permit
goodwill to be wvalued under the property wvaluation provisions. The
section provides that "wvalue of the property” refers only to real prop-
erty and tangible personal property. The Commission reviewed this point
last year and made a specific determination that the rules were inappro-
priate for intangible personal property. The Comment to Section 811
states:

Section 811 is amended to make clear the limited application
of this article. This article applies only where market value of
real property, an interest in real property {(e.g., a leasehold), or
tangible personal property is to be determined, whether for comput-
ing damages and benefits or otherwise. This article does not apply
to the valuation of intangible personal property that is not an
interest in real property, such as geedwill of a business; valua-

tion of such property is governed by the rules of evidence other-
wise applicable. However, nothing in this article precludes a
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court from using the rules prescribed in this article in valuation

proceedings to which the article is not made applicable, where the
court determines that the rules prescribed are appropriate. BSee
Comment to Section 810,

Evidence Code § 813

Section 813 is not amended by the tentative recommendation but
would be extended to apply to other cases. It limits the evidence of
value of property to opinion testimony. Mr. Webster (Exhibit [9-—pink)
objects strongly to this provision on the basis that the trier of fact
should be able to ignore the opinions given and formulate its own opin-
ion based on facts in evidence. This proposal would cpen up valuation
trials to the very type of abuse that Secticn 813 was enacted to curb--z
trier of fact making an uninformed guess on the basis of factors that
only an expert 1s qualified to evaluate and draw conclusions from. The
case is well stated by Mr. Atchison (Exhibit 9——green}:

A recent Superior Court trial in which I was involved demonstrated

to me very clearly the need for a uniform system of valuation of

property. The jury was required to determine the value of a parcel
of real property to determine the damages arising out of negligent
misrepresentation on the sale of the property. Because of the very
confusion of the decisions referred to in your tentative recommen-—
dation, the Court permitted the jury to determine value based upon
evidence of purportedly comparable sales, and other extrinsic
evidence, without the benefit of an expert's opinion. Since there
was no opportunity to cross—-examine the parties to the purported
comparable sales, the jury determination based upon this evidence
was hardly more than speculation.

Mr. Scolnik (Exhibit 18--white) notes that Section 813 permits a
property owner to give an opinion without requiring that the property
owner possess any particular qualifications. The staff recognizes that
testimony by the property owner is not particularly good and is inher-
ently untrustworthy, However, Mr. Scolnik has make the opposite case
quite nicely when he states, "it may be impossible politically to pre-
clude the owner from testifying as to his opinion of the wvalue of the
property." Testimony by a property owner, unless the owner has some
other qualifications, is not ordinarily given great weight by the trier
of fact and is easily rebutted by expert testimony; it does not present

any real problems in the opinion of the staff,



Evidence Code § 814

Mr. Whitaker (Exhibit l12--white) notes that Section 814 no longer
contains a definition of fair market value (the highest price that would
be agreed to by a willing seller and an able buyer dealing with each
other in the open market, etc.) and suggests that a general definition
of the market value standard be reincorporated in Section 814,

The Commission last session had the standard deleted from Section
814 and incorporated in the Eminent Domain Law in anticipation of the
Evidence Code provisions being made applicable to cases other than
eminent domain. The Commission felt that a single market value standard
would not necessarily be applicable to all types of cases in which
market value might be determined. In essence, the Evidence Code provi-
sions are purely procedural and mot substantive.

This point is highlighted by the letter from Mr. Bogart (Exhibit
b--white). Mr. Bogart objects strenuously to application of the Evi-
dence Code rules to noncondemnation cases because he is concerned that
this will import the "highest price" rule of eminent demain valuation
inte cases where it is not appropriate, Mr, Bogart's objection is hased
on a misapprehension of what the Commission has recommended since we are
recommending precisely what he suggests., Perhaps the point is not made
with sufficient clarity in the tentative recommendation. Mr. Webster
(Exhibit 19--pink) believes this to be the case:

The Commission should emphasize that the recommendation does
not purport to establish any uniform definition of market value,
but rather considers only who may express opinions of value and
what they may base their opinions om. This is important because it
is conceivable that where the substantive law presents different
definitions of market walue the procedures needed to establish it
may also need to vary in some respects. However, subject to that
warning I fully endorse the concept of procedural uniformity.

The relevant discussion in the tentative recemmendation appears on
pages 4 and 5, The text, minus footnotes, states:

Application of the Evidence Code wvaluation rules in noncondem—

nation areas would not transport the substantive law of eminent
domain defining "market value,” "date of valuation,” "larger par-
cel," and the like, into those areas. These other areas are gov-
erned by the valuation standards applicable in the particular case.
The Evidence Code wvaluation rules are strictly procedural--they



state who is qualified to express an opinion of value and the
appraisal evidence that may go into formulating such an opinion.
The rules do not purport to embody all appraisal practice or to
cover every valuation situation that may arise., They do, however,
provide a clear and usable body of rules to govern most valuation
problems, without rigidifying the law or stifling the development
of appropriate appraisal techniques.
The staff does not see how we can be more clear than this. If the
Commission decides to submit the recommendation to the Legislature, we
will make this point briefly in the letter of transmittal and also in
the Comment to Section B1l0, which is the hasic section extending the

Evidence Code rules to other cases.

Evidence Code § 815

Section 815 was not proposed to be amended by the tentative recom—
mendation but was the subject of two comments nonetheless., Mr. Scelnik
(Exhibit 18--white) observes that Section 815 and the sections following
permit use of certain evidence "when relevant.” He finds an ambiguity
in this phrase and suggests that it may be intended to mean "if rele-
vant." Is this a distinction without a difference? The author of this
nmemorandum believes that "if" is the word of choice, whereas other staff
members believe "where" or "when" is preferable. The Legislative Coun-
sel appears to have no fixed position on this point. In any case, it is
primarily a matter of drafting style and the ambiguity, if any, appears
to the staff too minute to make a difference and not worth an amendment,

Mr. Huxtahble {(Exhibit 3--green) addresses the question of the
admissibility of a sale of the subject property that occurs after a lis
pendens has been filed in an eminent domain proceeding. Section 815
makes such evidence inadmissible; Mr. Huxtable suggests that a sale of
the subject property be inadmissible in any type of a proceeding if it
occurs after a lis pendens has bheen filed in that proceeding. The
reason evidence of a sale of the subject property is inmadmissible in
eminent demain is that such a sale is made under threat of condemnation
and is, therefore, tainted. It will tend to be lower than an open
market sale and should not be used against the property owner. It is an
exclusionary rule based on the experience that much time and money is

spent investigating such sales and much court time is consumed attacking



them, when they will ultimately be given little weight anyway. The
depressing effect of a condemnation proceeding on market value is not
necessarily present in other cases where a lis pendens is filed in the
proceeding. In these cases, evidence of subsequent sales of the subject
property would be admissible, but their weight could be affected by a
showing that the sale price was affected by the pendency of the proceed-
ing. The staff believes this is sound policy and recommends against the

change suggested by Mr. Huxtable.

Evidence Code § 822 (introductory portion)

Section 822 was not proposed to be amended in the tentative recom—
mendation but was the subject of most of the negative comments concern-
ing the recommendation. Section 822 contains a listing of matters that
may not be considered in giving an opinion of value., The policy behind
these exclusionary rules varies. Some rules are included because the
matter is Inherently unreliable, others are included because the matter
would consume inordinate amounts of investigative and trial time for
little probative value.

We have received comments from a number of appraisers and appraisal
groups to the effect that Section 822, which makes the excluded matters
"mot a proper basis for an opinion as to the value of the property",
should be revised to delete the reference to a "proper basis™. See
letters from Mr. Jackson (Exhibit 2--yellow), Mr. Martin (Exhibit 13—-
pink), California Appraisers' Council (Exhibit 15--green}. Their con-
cern appears to be not that these matters should be made admissible, if
that is policy of the state, but that the law should not appear to
regulate the appraisal profession by introducing concepts of "proper"
bases for opinions of value. The earlier correspondence referred to in
Mr. Jackson's letter (reviewed by the Commission in September 1978)
states:

"[N]ot a proper basis" reflects inadequate knowledge of what is

happening in the appraisal profession. The appraisal profession/

business could not have been studied prior to the writing of the
clause, Investigation of the total scope of appraisal activity in
the United States (and Califormia) would have revealed that between

30%Z and 75% of all appraisals made do, in some way, run counter to
the provisions of 822.



If the legislature intends to regulate appraisal practice and

procedure by setting forth in the law what is "proper" and "not
proper”, appropriate investigation, study and inquiry should be
made. Further, it is reasonable to obtain input from both practic-
ing appraisers and the nationally recognized testing and certifying
professional appraisal societies.

The Evidence Code is not the appropriate place for appraisal
regulation. Information concerning other professions, trades,
etc.,, is normally found in the Business and Professicons Code or in
regulations from boards created in the Business and Professions
Code.

However, other parts of Mr. Jackson's earlier correspondence indi-
cate not only that he is concerned with regulation of the appraisal
profession, but also that he would like to see no restrictions on the
matter that may be relied upon to give an opinion in court. A& similar
message comes through the letter of Mr, Martin, who states, "This phrase
as I understand it enters into the area of the tools of his trade, or
thinking aspects, of the appraiser's opinion of value. If he is to be
an expert witness his area of background knowledge should have as wide a
basis as possible."

The staff sees no problem with revising Section 822 to avoid any
implication that regulation of the appraisal profession, cutside of
opinion testimony in a case, is intended. But the staff would resist
strongly any effort to make the matters proscribed by Section 822 a
proper basis for opinion testimony in a case because of the important
policies the exclusionary rules serve. The staff suggests amendment of
the introductory portion of Section 822 to read:

Notwithstanding the provisions of Sections 814 to 821, the
following matter is inadmissible as evidence and #s net a prepesr

shall not be taken into account as a basis for an opinion as to
the value of property in the action :

Comment. The introductory portion of Section 822 is amended
to make clear that Section 822 regulates only the hases for an
opinion of value admissible in evidence; it does not purport to
prescribe rules or regulations governing the practice of the ap-
praisal profession outside of expert testimony in a case.

Evidence Code § 822(b)
Section 822(b) prohibits evidence of offers te buy and sell the

property being wvalued as a basis for an opinion of value. Mr. Fadem



(Exhibit l-=—pink), Mr. Huxtable (Exhibit 3—-green), and Southern Cali-
fornia Chapter No. 5 of the American Institute of Real Estate Appraisers
{Exhibit 17--blue), object to the extension of this provision to noncon-
demnation cases.

The reason that an offer is excluded is that offers are easily
fabricated and require an inordinate amount of time to investigate to
ascertain their bona fides, whether the conditions in the offer would
have been satisfied, and the reasons why the offer was not accepted.
Moreover, 1f offers are admissible, the appraiser must expand his in-
vestigation to determine if there were any offers. Even if the offer
appears to be a legitimate one, its probative value tends to be small,
except where an offer to sell was made by one of the parties to the
proceeding; in this case, Section 822(b) allows evidence of the offer as
an admission of the party.

The arguments for admissibility are well-stated in the comments we
have received. Despite the unreliable character of offers generally,
they can be useful., As the appraisers' letter informs the Commission,
"occasions do arise when the use of listings, offers, options, and other
pending agreements are of some assistance in estimating value and may
have a proper place for inclusion as pertinent data within an appraisal
report." Mr. Huxtable adds that, "Modern rules of discovery and the
requirement that the offer be in writing [is] sufficient assurance that
such evidence could not easily be fabricated.™ Mr. Huxtable suggests,
as a fair quid pro quo to the exception permitting evidence of an offer
as an admission of a party, that Section 822(b) be amended to permit
limited evidence of offers where:

Such offer (i) is an offer to purchase or lease which included
the property or property interest to be taken, damaged or bene-
fited, (ii) is a bona fide, open market transaction, not affected
by the acquisition or proposed improvement and is made in writing
by a person ready, willing and able to buy or lease at the time the
offer was made and (iii) is introduced by the owner of the property
or property interest for which the offer to purchase or lease was
made.

This proposal has merit, in the staff's opinion. In determining
the market value of property, a person of ordinary business judgment

would certainly want to know about any offers that had been made for the



property. Moreover, a reasonable buyer, knowing that a seller has
declined a previous offer from a willing and able purchaser, would not
be inclined to believe that the seller would accept less than the previ-
ous offer. And it is difficult to persuade a property owner who has
declined a well-secured offer because he or she thought it was not high
enough, that the property is not worth at least the amount of the offer.

As Mr, Huxtable's letter indicates, however, the evidence of market
value provisions had a rocky trip through the legislative process and
were twice vetced by the Governor primarily on the ground that offers
should not be made admissible. The main source of opposition is public
entities that fear that a property owner will be able to use dubious
offers to elevate the wvalue of the property far beyond its worth.

The staff believes that the arguments in favor of making offers
admissible are stronger than the arguments opposed and that the Commis-—
gsion should make another effort to permit use of offers in appropriate
cases as set out in Mr. Huxtable's proposed amendment,

A related matter is the admissibility of options to purchase the
property as evidence of the value of the property. Justice Zelling
(Exhibit 20--yellow) states:

It seems to me that an option to buy at a certain figure should be

some evidence of wvalue. 1In other words it should be admissible and

the objection should simply go to weight. If a man is prepared to
pay good money to buy an option to purchase a property at a given
price, that in my opinion must be some evidence of the value of
that property. How good or bad it is in the way of evidence should
logically go only to its worth and not to its admissibility.
An option, for our purposes, is analytically an offer or listing to sell
the property at a certain price for a fixed period or at a fixed time.
The option price may have been fixed at a time remote from the time the
property is being valued and may have been no more than a guess at what
the property might be worth at a later time. An option is less reliable
evidence of the value of property than an offer made at or near the time
the property is being valued. The fact that the option to buy was not
exercised indicates the option holder concluded either that the purchase
price was too high or that he or she could not use the property. To

permit an owner to introduce evidence of the option price as evidence of



value is self-gserving. The staff recommends against amending Section

822(b) to permit evidence of options to show the value of property.

Evidence Code § 822(d)

Section 822(d) precludes an opinion of the wvalue of property other
than the property being valued. The purpose of this exclusionary rule
is to avoid confusing the main issue by becoming involwved in a trial of
the value of some other property as a means to estimating the value of
the subject property.

Justice Zeller {Exhibit 20--yellow) suggests that it would be
useful to permit opinions of the value of other property in order to
ascertain the biases of the valuation experts. While the staff agrees
this might be useful, the time consumed and the confusion caused by
litigating remote collateral matters appears to dictate that the prchi-

bition against valuing other property should be preserved.

Evidence Code § 822(f)

Mr. Fadem (Exhibit l--pink) objects to the exclusion of capitaliza-
tion of income based on a hypothetical improvement. Although he refers
to Section 822(f), his real concern is Section 819, which permits an
opinicn to be based on the capitalized value of the reasonable net
rental value attributable to the land and existing improvements thereon
but is silent as to the walue attributable to the land and hypothetical
improvements. Mr. Huxtable (Exhibit 3--green) makes the same point,
They both feel that capitalization of income from hypothetical improve-
ments is a technique used by buyers in the real world and, hence, should
be available for wvaluation determinations in the courtroom,

The Commission has debated this point at length on many cccasions.
As recently as 1977, the Commission tentatively recommended permitting
capitalization of hypothetical improvements. But, after considering the
comments, the Commission withdrew its tentative recommendation, coming
to the same conclusion it always has come to-~that capitalization of
income from hypothetical improvements involves a significant potential
for inaccuracy, that the income capitalization technique is often unre-
liable and may result in speculative values, and that it should not be

the basis of an opinion in a valuation trial. See the extract from
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Memorandum 77-52, dicusssing the comments on the 1977 tentative recom-—
mendation, attached as Exhibit 21 (green).

The staff believes this issue should not be resurrected yet again.
The matter is so controversial we would have to again circulate a tenta-
tive recommendation on it, and we feel confident we would only come to
the same conclusion we came to last time. This issue has been thorough-
ly aired.

The staff also notes that there is nothing in the Evidence Code
market value provisions that actually precludes capitalization of income
from hypothetical improvements, Section 819 might do so by implication
since it authorizes only capitalization of income from existing improve-
ments. But the general rule of the Evidence Code is that any matter may
be a hasis of an opinion that is of a type that reasonably may be relied
upon by an expert in forming an opinion as to the value of property.
Section 814, Under this rule, Section 819 makes clear that some types
of evidence are admissible but does not preclude admissibility of other
types of evidence. This point is made quite clearly in the Comment to
Section 814 as well as in the text of the tentative recommendation on
pages 11-13, The tentative recommendation states, for example, "the
fact that the Evidence Code specifically permits use of capitalization
of net rental income does mnot preclude use of gross rentals or capitali-
zation of nonrental income, where appropriate" (citing cases). The

staff believes that this is more than needs to be said on this point.

Evidence Code § 823

Section 823 is a new provision recommended by the Commission to
permit direct evidence of walue, undigested by opinion testimony, for
certain limited types of evidence. Subdivision (b) permits evidence of
used car price guides in wvaluing automcbiles. Ms. Underhill (Exhibit
l4--yellow) suggests that, if the automobile being valued is not listed
in such guides, the fair market wvalue of that type of automobile should
be admissible. This suggestion is meaningless; it begs the point in
issue.

Mr. Scolnik (Exhibit 18--white) points out that used car price
guides are hearsay and are not necessarily accurate indices of the

particular automobile being wvalued, that they represent only a rough
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guide to the value of the automobile, and that the opinion of an expert
will be a much more accurate and reliable estimate of value, While the
staff believes this argument has merit, the staff does not find it
persuasive. The value of an automobile is ordinarily relatively low and
hardly justifies the requirement of expert testimony, The "blue book"
rule enables a quick, inexpensive, and roughly accurate determination of
value. In a case where the blue book is wrong, or there is some need
for expert testimony, it can also be used. The used car price guides
supplement, but do not necessarily replace, expert testimony.
Mr. Bogart (Exhibit 6--white) suggests that Section 823 be broad-
ened to permit direct evidence of real property sales regularly reported:
{¢) If the property being valued is real property of a kind
which is regularly sold in an established market, reports made to
county assessors or reports of recognized trade organizations which
are regularly published by such trade organizations. Circumstances
of the preparation of such reports may be shown to affect its
weight but not its admissibility.
The trouble with this proposal is that real property is not fungible but
is unique, and a sale of one property is not necessarily a good indica-
tion of the value of another property, just as the sale of property at
one time is not necessarily a good indication of the value of the same
property at a later time. This is the wvery reason opinion testimony is
required to place a reported transaction in context and make necessary
adjustments so the evidence is usable. To permit direct evidence of
sales of real property is to destroy the basic reform of requiring
opinion evidence, discussed above under Section 813. The staff recom—

mends against Mr. Scolnik’s proposal.

Regpectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary
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o2 FXHIBIT 1

LAW QOFFICES
FapeMm, BERGER & NORTON

JERROLO A, FADEM TELEPHONE

MICHAEL M. BERGER A PROFESSIQNAL CORRORATION “451-2951
RICHARD Q. NOARTON ARER CODOE 213
KEITH W, DOUGLAS S5O SANTA MONICA BAULEVARD

SUSAN M. TRAGER -

GREGORY M, BERGMAN FOST OFFICE 80X 2i48

SAMNTA MONICA, CALIFORMIA 90406

December 27, 1978

Nathaniel Sterling

California Law Revision Commission
Stanford Law School

Stanford, California 924305

Dear HNat:

I have reviewed your November '78, revised, tentative
recommendation relating to application of eminent domain
valuation rules to noncondemnation cases.

I have done my best to comply with your request that I
review your recommendation with an open mind. Nonetheless
I remain unconvinced it makes sense to export condemnation
rules to other fields of law.

This chasm between our views results from my awareness
that the condemnation rules represent compromises between
fairness to the property owner and efforts to minimize
government expenditures. Those compromises provided
artificial, non real world limitations, which inhibit
proving what some properties are worth. Why inflict
those semi-successful compromises on areas where no
contests exist between such competing values?

More specifically I remain opposed to your treatment

of cffers as inadmissible. (§822({(b)) and the preservation
of §822(f)'s prohibition on capitalizing the value of
the income from a to be built improvement.

When one values property by reference to past sales,

one is trying to see the present by turning one's head
backwards and viewing the past. In the dynamic, economic
circumstances of California today, such a method produces
the wrong answer as well as a pain in the neck.

The 822 (f) method you denigrate as speculative and
unreliable is the method the real world of finance uses.
The courtroom should not close its doors (or mind) to

what lenders, who are primarily the economically interested
people, and entrepreneurs do in the real world.

s e AR S e et



Nathaniel Sterling
December 27, 1978
Page Two

At the more picky level, your discussion of comparable
leases at page 18 I still believe to be erroneous.
Notwithstanding what my good friend Jim Whitaker said
in his article, leases are accepted into evidence with
regularity.

I remain open to further discussion of these or any other
items where vou feel my views may help you. But in candor,
unless vou are prepared to recommend modification of
Section 822(b) and (f), I am still of the opinion that

you are trying to perpetrate on the generality of persons
litigating value, an unrealistic compromise hammered out
between property owners and government agencies for
different sets of circumstances.

Again, reading your as always scholarly research helped
educate me for another case.

Fadem
7 Berger & Norton



Memorandum 79-10 ¥-100

EXHIBIT 2

AMERICAN
SOCIETY OF
APPRAISERS

Robert D. Jackson, FASA
International Past President
11025 Fulibright Ave.

Chatsworth, California 81311
{213)255-5111/(213} 341-1182

Jamary 2, 1979

State of California

California Iaw Revision Commission
Stanford Law School

Stanford, California 94305

Attention: Nathaniel Sterling, Assistant Executive Secretary

Subject: Tentative Recommendation relating to “"Application of Evidence Code
* Property Valuation Rules in Non-Condemnation Cases"

Reference #1 - TLetter addressed to Robert D. Jackson dated
- November 15, 1978 signed by Nathaniel Sterling

Reference #2 - Letter to California Law Revision Commission,
Attention: Nathaniel Sterling, dated April
21, 1978, signed by Robert D. Jackson

Gentlemen:

I recently received the #K100 mailing dealing with the subject recommendation.

My views concerning the subject are all expressed in Reference #2. I would
repeat that the letter expresses strong concurrence with a single exceptiocn.
The exception appears to have been inadvertently overlooked at the time of
the preparation of Reference #1 {(last sentence of first paragraph).

My position is strong support for the proposal provided that the clause
"and is not a proper basis for an opinion as to the value of property" is
deleted from Section #822.

F.AS.A, ~

Robert D, Jacksdn,

RDJ/hj
cc: Amerlean Scciety of Appraisers
California Appraisers’' Council
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EXHIBIT 3

LAwW OFFICES OF

. O'NEILL AND HUXTABLE
FRANCIS H, O NEILL
RICHARD L. HUXTASLE 800 WEST FIRST STREET, SUITE _200
HERGY A ABELSCH LOS ANGELES, CALIFORNIA 9002
TELEPHONE (213) G27-5017

January 5, 1979

California Law Revision Commission
Stanford Law School
Stanford, CA 94305

Re: Evidence in Property Valuation Cases

Gentlemen:

I received and reviewed your tentative recommendation
relating to application of Evidence Code Property Valuation
Rules in non-condemnation cases (Study No. K-100, November,
1978).

My opinions upon this subject are the same now as
they were in 1971, when I lobbyed to oppouse the adoption of
1961 SB 205, until the measure was properly amended. Once
the Amendments were made, the Bill was unanimously passed
by the Legislature. When it was on the Governor's desk,
at the request of the President of the State Bar, I appeared
as a Co-Representative of the State Bar at a Veto Conference
in the Governor's office. At that Conference, the Chief
Counsel for the Division of Highways, and other attorneys
representing public agencies, urged the Governor to veto
the Bill because they were incompetent to protect the Treasury
from the fabricated evidence that was certain to be used
by property owners in future wvaluation proceedings. (If
you think my language is unduly harsh, ask Goscoe Farley or
Herman Selvin, both of whom were also at that Veto Conference).
Governor Brown neglected to sign the measure.

In 1965, the evidence measure "slipped through" without
Amendments, on the theory that an imperfect law that would
be tolerated by the public agency, was better than allowing
the prior state of injustice to continue.

If you go back to 1961 SB 205, you will find that there
were two exceptions to the rule excluding offers, the
second of which permitted an offer for the subject property
where, "Such offer (i) is an offer to purchase or lease which
included the property or property interest to be taken, damaged
or benefited, (ii) is a bona fide, open market transaction, not
affected by the acquisition or proposed improvement and is
made in writing by a person ready, willing and able to buy or
lease at the time the offer was made and (iii) is introduced
by the owner of the property or property interest for which
the offer to purchase or lease was made.”




This Amendment was made by the Senate Judiciary Committee
in recognition of the fact that legitimate offers do, in fact,
evidence the current market value of property. Modern rules
of discovery and the requirement that the offer be in writing,
{assuming the Agency's attorneys are competent} was sufficient
assurance that such evidence could not easily be fabricated.
An exception permitting such evidence to be intreduced by
the owner was a fair quid pro quo to the exception permitting
the condemning agency to introduce an offer to sell by the
owner as an admission against interest.

Also in 1961, the measure prohibiting the capitalization
of income from hypothetical improvements had an exception.
Where the party coffering such evidence laid a sufficient
foundation that the property being valued was of a type that
was customarily valued by hypothetical income, expense, and
capitalization methods by persons actually buving, selling
and developing such properties in the open market, the trial
Judge would have the discreticn to permit such evidence to
be received. It was then, and still is, common knowledge that
sites being considered for large commercial developments such
as shopping centers and office buildings, are bought and scld
on the basis of values indicated by pro forma financial analysis.
Valuation methods in the Courtroom should coincide, wherever
possible, with methods used in the actual market.

It also seems inappropriate that a sale of the subject
property after the recording of the Lis Pendens should not
be admissible in a condemnation case, but would continue to
be admissible in a non-condemnation case. (See Evidence Code
Section 815) I have never understood why a sale of the subject
property after the recording of the Lis Pendens should be
inadmissible except, perhaps, it would make the owner's loss
too easily proven and would deny the condemning agency the right
to theorize that he really wasn't damaged at all. If the reason
is simply that the recording of the Lis Pendens does suppress
value, then such would be equally true where the pending
litigation is to quiet title, to compel a conveyance under
a prior contract, to impose a constructive trust, etc.

In short, the words, "in an Eminent Domain proceeding"”,
should be deleted from the exception contained in the last portion
of Evidence Code Section 815,



Conclusion

Most of the Rules excluding specific forms of evidence
in real property wvaluation cases, originated in the old days
when there was no procedure by which the opinions, or data
being considered by appraisers, could be discovered before
trial. Subpoenas re Disposition were regularly gquashed
because the investigation, data, and preliminary deliberations
of the appraiser were protected by the attorney-client privilege.
Mack vs. Superior Court, 259 C.A.2d 7. Modern pre-trial
conference exchanges and statutory demand for exchange of
valuation data had not vet been implemented. The trial lawyer
was constantly subject to the element of surprise, fearing
that an unreliable sale, offer, or speculative capitalization
method could be "sprung” on him at a time when it would be
too late to prepare a rebuttal case.

Those days are gone, and so are the reasons for
assuming that the Government's lawyers are helpless, and that
illogical limitations on evidence are necessary to protect
public coffers from pilage by dishonest litigants.

. I believe the valuation rules contained in Evidence
Code Section 810 - 822, inclusive, should remain in their
little cubbyhole until such time as we are prepared to amend
those rules to make them fair and realistic. If the Amendments
contained in 1961 SB 205 are now made, the distinction contained
in the exception to Evidence Code Section 815 is eliminated,
and the provisions providing for demand for exchange of wvaluation
data (CCP §§1258.010 - 1258.300, inclusiwve) are alsc extended
to non-condemnation cases, I would enthusiastically support
your recommendation.

L. HUXTABLE

RLH/lar
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EXHIBIT 4

arY of OAKLAND

CITY HALEL - 14TH AND WASHINGTON STREETS + OAKLAND, CALIFORNIA 94612

Office of the City Attorney
David A. Self
City Attorney January 5, 1979

California lLaw Revision Commission
Stanford Law Schoocl
Stanford, California 94305

Re: Tentative Recommendation (November, 1978)
Relating to Application of Evidence Code
Property Valuation Rules in Noncondemnation Cases

Dear Members of the Commission:

We have reviewed the above-captioned Tentative Recommendation.
While we are not convinced that the Evidence Code sections
relating to waluation in eminent domain cases are beyond
criticism, we support your basic recommendaticon that the law
of valuation be standardized. Thus, we support the Tentative
Recommendation and urge that you continue to study ways to
improve the existing Evidence Code sections relating to
property valuation,

Very truly vyours,

DAVID A. SELF
City Attorney

o Jpuchadd Henp
Michael W. Stamp
Deputy City Attorney

MWS:am
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EXHIBIT 5

McGEORGE SCHOOL OF LAW

UNIVERSITY OF TIHE PACIFIC 3200 Fifth Avenue, Sacramento, Callfornia 95817

January 11, 1979

Mr. John DeMoulley

Executive Secretary

California Law Revision Commission
School of Law

Stanford, CA 94305

Dear Mr. DeMoully:

I have reviewed the Tentative Recommendation
of the Commission relating to the application of
Evidence Code Property Valuation Rules in noncommenda-
tion cases. I concur in the view that the provisions
of the Evidence Code relating to the wvaluation of
property should be made applicable to any proceeding
in which such questions are raised. The need is
clear; the property valuation issues should be
governed by a uniform set of rules.

It is also my view that the amendments to
the existing code (i.e,, sections 810, 814 and
new 823) as suggested by the Commission are well
done.

Professor of Law

/ds
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Memorandum 79-10 K~100 -
| EXHIBIT 6

A | 2338 Bronson Hill Drive
Poter D. Bogart  =EEE

January 12, 1978

California Law Revision Commission
Stanford Law School '
Stanford CA 94303

Re: Application of Evidence Code Property Valuation
Rules in non-condemnation cases.

Gentlemen:

I respectfully dissent from your recommendation to apply the rules for valuation
that apply to condemnation cases to many or all other areas of valuation, This
is based not on the advantages of simplifying procedural Iaw - an advantege that
can hardly be disputed. |

The difficulty is not procedural law but substantive law,’ The statutory definition of
"fair market value" (CCP 1263. 320) is
"(a) the fair market value of the property taken is the highest price on the
date of valuation that would be agreed to by a seller, being willing to sell..l!
and a buyer, being ready , willing and able to buy....”

Emphasizing the element of "highest price” - as opposed to “average” or "fair"
price, the justification is that property is being "taken” - generally involuntarily -
which justifies morally payment of the “highest " reasonable price that could be
obtained, so as to avoid charges of confiscation and to comply with the Fifth Amend-
ment’'s requirement of fair compensation, |

Yet applying the standaxd of the "highest” price - as opposed to "fair™ or "average”
price-to other than forced sales to a condemnor would work manifest injustice in
numerous cases. Certainly taxation - whether for inheritance taxes, gift taxes or
property taxes, camnnot and should not be based on the "highest" possible valuation,
especially in times of high inflation. The result would often be confiscatory and
contradictory with large discrepancies (and much litigation) where there are
differences between, let's say, property tax assessments and the "higher' gift tax
valuation for the same property.

Example: Home bought 3 years ago for $45,000.; assessed now for $60,000. based
on assessment of 21/2 years ago.' Sold for nominal $100000,, where seller has total
outlaw of $85,000. {commissions, sales expenses, fixup costs) and buyer's total
outlay is $105,000. (inc. escrow, 'points', assumption fees etc).,! What's the
"fair market value"? Even the statutory standard is ambiguous, as both seller and
buyer pay and receive the "highest" amount yet there is the common 20Y% difference
between buyer's outlay and seller’s net receipts, How unfair would a $105,000. or
even a $85,000. gift tax valuation be as opposed to a $60,000.: assessment?

Suppose the house is insured for the full assessed value and is totally destroyed -
what's the co-insurance liability based on - the highest ($105 K) or the seller's
net proceeds ($85. K) where there is an 80% co-insurance clause?

figure fraud damages ? How figure values for dissolution
Hovt SRS oF FESsongy evre fraud damag s



Or take valuation for criminal law purposes.. Example: Theft of a dress from
manufacturer. Manufacturer's cost {material, labor) - $40.; manufacturer's price
to wholesaler - $50.; wholesaler to jobber $60.; retail $250. plus tax - $253,;
sales price at manufacturer's outlet store $195. plus $l1, 50 tax - $206." What
valuation for purposes of criminal law {grand theft or petty theft?) and for insurance
claim?

Thus, I believe the intended simplification of the evidentiary rules would merely
compound the valuation problems as long as we have the hard-and-fast rule of
applying the "highest" price,-

It is, therefore, suggested that a new statutory definition of "fair" or "average"
price be established, and the CCP 1263.320 definition be reserved solely for
condemnation or eminent demain purposes, where it is justified,. Once we

have such a new statutory definition of "fair"” value, then we can safely use a uniform
rule not only for "any action” as suggested by the amendment to Evidence C. 8810,
but we can also use the same rule for property tax assessments and equalization
proceedings,

As to the proposed amendment of Evidence Code 8 823, this could be improved by
adding reports of established real estate brokers' organizations (such as "Multiple
Listings Services"), which are now quite comprehensive and show actual sales,

as well as listings.” This would cure the gross inaccuracies of the triple hearsay
procedures, where the appraiser picks up deeds from county recorders’ or assessors’
offices, which indicate valuation by DTT stamps within a $300. range - though these
stamps are often quite misleading; then the appraiser attempts to verify the sale with
broker, buyer or seller, and testifies as to what he was told by one of the principals
as "evidence" of market action. Likewise, reports made to county assessors
should be admissible - perhaps as admissions against interest; since assessors’
records are supposed to be public , these should also be admissible. This could

be accomplished by adding subdivision {¢) to Ev. C. 8 823 ALONG the fcllowing
lines:

(c) If the property being valued is real property of a kind which is
regularly sold in an established market, reports made to county assessors
or reports of recognized trade organizations which are regularly published
by such trade organizations .’ Circumstances of the preparation of

such reports may be shown to affect its weight but not its admissibility.

:ad




Memorandum 79-10 K-100

FXHIBIT 7

GEORGE MAGIT

ATTORNEY AT LAW
1801 AVENUE OF THE STARS
SUITE 4086

LOS ANGELES, CALIFORN|A 900467

(213) 553-1785

January 12, 1979

Mr. John H. DeMoully

Executive Secretary

California Iaw Revision Commission
School of Iaw

Stanford, California 94305

Dear Mr. DeMoully:

I have received the California Iaw Revision Commission's
Tentative Recommendation relating to Application of Evidence Code
Property Valuation Rules in Noncondemnation Cases. I find that
the adoption of the tentative recommendation is long overdue and
I would hope that the Legislature will enact the recommendation
promptly.

In my own experience, I have struggled with the proof of
valuation problem and could not understand why the statute in
guestion was restricted to condemnation cases. An explanation
given in the Commission's discussion explains how this came about.
I would hope that the kind of oversight that occurred due to the
Commission's reviewing a specific area of the law, would not be
repeated in the future relative to other areas of the Commission's
work.

I appreciate your forwarding to me the referred-to

recommendation.
Wcmrs .
ORGE

MAGIT

aM/1r
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Memorandum 79-10 FXHIBIT 8 K—lOp

Kenneth James Arnold

Attorney at Law
P. Q. Box 14218
San Francisco, California 84114

January 13, 1979

Mr. John H. DeMoully
Executive Secretary
California law Revis
School of Llaw
Stanford, CA 94305

Dear Mr. DeMoully:

Questionnaire re Confession of Judgment enclosed.
With regard to market value of property, I concur

in your excellent analysis of the problem of valuation and

approve of your proposed amendments to Evid C §§ 810, 814
and enactment of Evid C § 823.

Thank you for allowing me to review this material,

Very truly yours,

_Jéu«~#i¢.§k”““”62¢‘ds4

Kenneth James Arnold



Memorandum 79-10 ' < EK-100

EXHIBIT 9

Law OFFICES

Robney B Brichison

RODNEY R, ATCHISGN TELEPHONE
3 iz TR T
33 CruURCH STREE laGel 4z3-8383

NEAL R, ANDERSOM
wiLotaM K, RENTZ

ROBERT F, HOWE.L SANTA CRUZ, CALIFORNIA 9508]
January 22, 1979

FOST QFFICE BOX 180

California Law Revision Commission
Stanford Law School
Stanford, Ca 94305

Re: Tentative Recommendation Relating To:
Application of Evidence Code Property Valuation
Rules in Noncondemnation Cases

Gentlemen:

Thank you for the opportunity to review the tentative
recommendations of the Commission pertaining to the above subject
matter. A recent Superior Court trial in which I was involved
demonstrated to me very clearly the need faor a uniform system of
valuation of property. The jury was required to determine the
value of a parcel of real property to determine the damages arising
out of negligent misrepresentation on the sale of the property.
Because of the very confusion cof the decisicons referred to in your
tentative recommendation, the Court permitted the jury to determine
value based upon evidence of purportedly comparable sales, and
other extrinsic evidence, without the benefit of an expert's
opinion. Since there was no opportunity to cross-examine the
parties to the purported comparable sales, the jury determination
based upon this evidence was hardly more than speculation.

The evidentiary rules relating to the determination
of value in eminent domain cases have been developed only after
many years of trial and error, and are exceedingly workable. I
believe that the adoption of your tentative recommendation
would be a forward step in evolution of

Y R. ATCHISON

RRA/df



Memorandum 79-10

STATE OF CALIFORMIA

;' K-100

EXHIBIT 1Q

STATE BOARD OF EQUALIZATION
1020 N STREET, SACRAMENTO, CALIFORNIA
{P.O. BOX 1797, SACRAMENTO, CALIFGRNIA 95808)

(216) 445-3076

GEDRGE R, REILLY
First District, Saa Francisco

IRIS SANKEY

Second District, San Diego
WILLIAM M, BENMETT
Third District, Sun Rofael
RICHARD MEYIMS

Fourth District, Pasadena

KEMNMNETH CORY
Contrallar, Sacramento

January 25, 1979

DOUGLAS D, BELL
Executive Secraiory

California lLaw Revision Commission

Stanford Law School
Stanford, CA 94305

Gentlemen:

Tentative Recommendation Relating to
Application of Evidence Code Property Valuation
Rules in Noncondemnation Cases

The Board of Egqualization has reviewed the proposed
change that would have the Evidence Code rules apply in all
property valuation cases except property tax cases. We agree
with the concept that similar rules should be applicable in most

cases of valuation.

Moreover, we support the Commission's

recommendation that property tax assessment and egualization
proceedings should be excluded from the coverage of the statutes.
We believe, as does the Commission, that property tax proceedings
are governed by a well-developed and adequate set of rules that
are comparable to the Evidence Code rules.

RDM: £fr

Very truly yours,
&2L4£49+$‘HWJb4“\

Robert D. Milam
Tax Counsel



Memorandum 79-10 .- K-100

EXHIBIT 11

UNIVERSITY OF CALIFORNIA
HASTINGS COLLEGE OF THE LAW

198 McALLISTER STREET
SAN FraMCIsECO, CALIFORNIA B4102

February 20, 1979,

California Law Revision Committee
Stanford lLaw School

Stanford, California 44305

Dear Sir:

Re: Tentative Recommendations-
Evidence Code - Property Valuations

I have carefully examined the abowve recommendations,
I concur therein and consider the Commission to have dene

well.

Sincerely,

("'{‘n.,z., })’rryﬂ

Joe H, Munster, Jr,

JHM:df




* Memorandum 79-10 K-100

EXHIBIT 12

LESLIE K. WHITAKER
ATTORNEY AT LAW
300 LAKESIDE DRIVE - OAKLAND, CALIFORNIA $4666
415/271-2347

February 20, 1979

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: Application of Evidence Code Property Valuation
Rules in Noncondemnation Cases

Dear Commissioners:

Thank you for forwarding copy of your Tentative Recommendation
on the above subject. I offer the following comments.

I agree that the Evidence Code rules should not be extended to
property tax proceedings at this time (Footnote 11), However,
large property tax cases are not usually "informal", as stated
in footnote 11. I suggest that footnote 11 be made consistent
with the Comment to Section 810. Both should refer to the
rules of Revenue & Taxation Code Sections 402, 1 and 402, 5,
ag well as Sections 1606 and 16008, 4.

I recommend that you continue to study the possibility of
eventually combining the eminent domain and property tax
rules into one set of rules. From an appraisal viewpoint,
the standards should be the same,

Your amendment to Section 814 deserves comment, That
section was amended in 1975 to delete the general value
definition, on grounds that that subject was covered in CCP
Section 1263, 320, Since you do not now propose to amend
CCP Sections 1263.310-1263, 330, Section 814 (or some new
section) should contain a general statement of the valuation
standard., Such a general statement is needed to provide a
statutory basis for the appraiser's concept of '"highest and
best use." Such a statute should also contain provisions
similar to Revenue & Taxation Code Sections 402. 1 and
402,5. It should therefore provide that enforceable use

e



California Law Revision Commission
February 20, 1979
Page Two

restrictions must be considered in valuing property, and

that comparable properties must be subject to similar use
restrictions.

Thank you for reading and citing my article on this subject.
Incidentally, the article is incorrectly referred to in footnote 1G0.

Please call if you have any questions on these comments,
Very truly yours,
L. K. Whitaker
(415) 271-6617

LKW:ks

e 2 -



Memorandum 79- EXHIBIT 13 _ K-100

Richard G, Martin
13981 Pike Road
Saratoga, CA 95070

California Law

Revision Commission

Stanford Law School
Stanford, Calif. 94305

Ke: Application of ividernce
Code Property Valuztion
Rules in Condemnation Cases
XK-100 Nov.1976

Appendix £.C. 81l0-822
Commisioen Members,

I am an appraiser of sone thirty years experience in govern-
ment and private practise, and am chairman of the Legislative

Committee of the Califorina Appraisers' Council.
In 822 (paragrapnh one) I believe the térm "is not a
proper basis" is unacceptable.
This phrase as I understand it enters into the area of
the tools of his trade, or thinking aspects, of the appraiser’s
opinion of value. If he is to be an expert witness his area of
background knowledge should have as wide a basis as possible.
This term "proper basis" I believe will lead to{both legal
and appraisal confusion and be harmful to the ends 5f equity.
We would appreciate hearing your final position on the evi-
dence code revisions.

Sincerely,

0.0l G malee

13981 Pike Rd.
Saratoga, Ca. 95070
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EXHIBIT 15

CALIFORNIA APPRAISERS’ COUNCI.L

MEMBER ASSOCIATIONS:

Amerlcan Society of Appraisers
Los Angoles Chopter
Sacremenio Chapter
San Franclsco Chapter
Son Jose Chanter

California Society of Rural
Appraisers snd Farm
Monsgers

National Associstion of
Independant Feo Appraisers
Lo1 Angeles Chapter

Society of Governmeantal Appraisers
Central Coast Chaptar
Cor Condats Chaplar
£l Tahoo Chapter
North Bay Chapter

Sociaty of Real Estate Appraisers
Bakersfield Chaptor
Enit Bay Cheprer
Long Baoch Chapter
Los Angeles Chaptar
Missian Chapter
Monterey Bay Chapter

Society of Subdlivition Appraisers
Los Angoles District

February 26, 1979

State of California

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Attention: Nathaniel Sterling, Assistant Executive
Secretary

Subject: California Evidence Code - Sections 810-822 Incl.

Gentlemen:

The #K100 mailing dealing with the subject recommendation
was extensively discussed at the regular annual meeting
of the California Appraiser's Council in San Francisco

on February 23, 1979.

The following resolution was acted upon favorably by
the delegates to the council:

Resolved that the California Appraiser's Council
concurs with the tentative recommendation {#K1N0)
relating to application of Evidence Code Property
Valuation Rules in non-condemnation cases provided
that the clause "and is not a proper basis for an
opinion as to the wvalue of property" is deleted from
Section #822. Further, we strongly recommend that
the California Legislature incorporates the total
recommendation (sans the clause) into the California
code. '

We request that we be given notice of any public meeting
concerning this subject and that we be afforded an
opportunity to speak to the point with which we are

particularly concerned.
truly ypurs, )

can L. Robinson, S.G.A.
President

Council
Mailing Address: P.0O. Box 244

Davis California 85616
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EXHIBIT 16

Superior Conrt of Talifornin

San Francisor

CLAYTON W, HoRN, JUpGE : &%/ /7 ?
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CLAYTON w, HORM
JUDGE SUPERIGR COURT, RETIRED

45 GRAYSTONE TERRACE
SAN FRANCISCO, cA. 94114
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EXHIBIT 17

AMERICAN INSTITUTE OF REAL ESTATE §

OF THE NATIONAL ASSOCIATION

APPRAISERS

CF REALTORS

SOUTHERMN CALIFORMIA
CHAPTER NO. 5

CHAPFTER QFFICE

99 E. MAGNQLIA BLYD . SUITE 122
SURBANK. CALIFCORNIA $1502
PHOKE {213) 849.733¢

- February 26, 1979

California Law Revision Commission
Stanford Law School
Stanford, California 924305

Attn: Nathaniel Sterling,
Assistant Executive Director

Re: Tentative Recommendation Regarding
"Application of Evidence Code Property
Valuation Rules in Non-Condemnation Cases”

Gentlemen:

It has been brought to our attention that the California
Law Revision Commission is considering a recommendation to re-
vise Evidence Code Sections 810-822 inclusive, and that the re-
vision of Section 822, as proposed, carries an implication that
the use of listings to sell or lease, offers to purchase or
lease, options, and pending agreements are "not a proper basis
for an opinion of value of property”.

Please be informed that on February 21, 1979, the Execu-
tive Committee, comprised of the elected officers and directors
for 1979, of the Southern California Chapter No. Five of the
American Institute of Real Estate Appraisers, approved the for-
warding of this letter to the California Law Revision Commission
expressing concern and urging that the revision of Section 822
be re-written to aveid this implication.

Further, the Chapter's Executive Committee would like to
take this opportunity to inform the Commission that eccasions do
arise when the use of listings, offers, options, and other pend-
ing agreements are of some assistance in estimating wvalue and
may have a proper place for inclusion as pertinent data within
an appraisal report.

A thorough review of the general effect of this legisla-
tion on the profession of real estate appraising should be con-
sidered prior to finalizing the Commissions recommendation.

Very truly yours,

;2251§éﬁzu¢€:;3?22422254;9‘+L

Rolland R. Stephens, M.A.I.
- President

cc: John N. McLaurin, Chairman of
California Law Revision Commission
445 South Figuerca Street, 34th Floor
Los Angeles, California 90071




EXHIBIT 18 .

Ropear J. ScoLNik
ATTORNEY AT LAW
100 BUSH STRREET
SUITE 2000
BAN FRANCISCO, CALIFORNIA 24104

GARFIELD 1-2348

February 28, 1979

California Law Revision Commission
Stanford Law School
Stanford, CA 94305

Gentlemen:

I am enclosing my comments concerning your tentative propo-
®#ls relating to the application of the evidence code property
valuation rules in noncondemnation cases.

Since I d» not practice law in this field, my comments may be
completely worthless.

However, 1 am interested in the law per se even though my spe-
cialty in labor relations, and since you may be interested in
the reaction and comments of lawyers who are not experts in
this particular field, I have put forth the time and effort to
review your report and submit some comments,

If any of my comments makes any sense, I will be pleased. If
mt, I apologize, T .

Very truly yours,

O /

Robert J.
encl/
RJIS/nj



Comments:
Robert J. Scolnik, Esq.

Re: California lLaw Revision Comission Tentative Recommendations
Relating to Application of Evidence Code Property Valuation
Rules in Noncondemnation Cases.

(Page references are to Commission's Report dated November, 1978)
1. Section 814 and 823, pages 5, 8, 27, 28.

The exception allowing used car price guides as evidence of
value seems questionable and inappropriate in terms of the
overall analysis and context of the subject and proposed re-
visions.

The report explicitly, recognizes this to be an exception to the
general rule that value may be shown only be opinion testimony.

This .exception 1s proposed on the ground that price guides are
available and links this to the category of commodities sold in
an established market. (Pages 5 and 7).

However, the e would appear to be very clear differences between
security and commodity market prices reflected virtually daily
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in "stock market' price quotations listed in newspapers. Such
figures are purely objéctive, aid the-fluctuations aré constantly
reported. The prices or values are the same all over. There is
no room for differences of opinion.

Used cars (or new cars) are not in the same category and used

car guides (such as Bluebook, etc.) are not even basically simi-
lar. They are not daily; their are not based on clear, identi-
fable standards; they are published by parties who are not clearly
- objective and who have a privatelinterest at stake. There is no
wy to cross examine a particular person who prepared the ''guide"
since it is extremely umnlikely that such person can even be iden-
tified.

In effect, such "guide" is being allowed (under the proposal)

as independent evidence of value where in reality it does not
represent any objective or more objective truth but rather an
opinion of a substantially inferior order. Concededly, it re-
flects an opinion and that is the principal and virtually exclu-
ive basis for value (i.e., opinion, per se). But the law only re-
ognizes the opini n of a qualified witness, and there is really
no qualified witness to back up or explain or be cross examined
concerning the used car:price guide.

Moreover, the car guide, unlike the security and commodity market
prices, is essentially only a vague '"range' which depends on a
host of particulars pertaining to the individual vehicle in ques-
tion. That is completely different fromthe security and commodity
markets. One share of stock of X company is no different from ano-
ther. Similarly, one bushel of corn is the same as any other - at
least so far as the commodity price list is concerned,



Although the Report cites other statutes that permit car guides

in evidence, it does not necessarily follow that such other legis-
lation is sound, and there is no compelling reason to allow sich
&ception in these new proposals; and as suggested above, it seems
clearly inappropriate. This seems especially true since there is
axd will be no difficulty whatscever in obtaining qualified wit-
nesses who can and will give expert opinion testimony, subject to
ross examipation,about the value of the car, which will obviously
be sufficient to make a finding.

It would be-.objectionable for:: a used car guide being used, not

as indepencent evidence (or as an independent "opinion"), for the
very limited purpose of cross-examining a witness. This might be
tempting to counsel for the purpose of impeaching the credibility
of the expert witness. But in realtiy it would not add anything

of a more reliable nature and would merely be getting in evidence,

indirectly, what is.impropér based on the foregoing points and
arguments., After all, the qualified witnesses will presumably

be testifying about sales and prices of similar cars in specific
dtuations which can be described specifically, including condition-
of various parts, mileage, places of sale, etc., etc., All of these
details will be far more particular than any information contained
- in the used car guide, so that the relevancy of the "guide" even
for purposes of cross-examination would seem to be nil,

2. Section 813(a)(2); pages 9-10,

While it may be impossible politically to preclude the owner
from testifying as to his opinion of the value of:the.property,
the legal philosophy underlying this report makes it plain that
such testimony should not be allowed unless the owner is also a
qualified witness.

Indeed, 813(a){(3) expressly imposes this requirement on the offi-
cial or deisgnee of the company which is the owner, and the Report
dearly recognizes that this qualification is apt.

The fact that a small business or individual owner may not be
able to afford to hire a qualified expert witness does not seem to
be reasonable justification for allowing in evidence the opinion
of one who has no knowledge as to the value of the property.

3. The language in sections 815, 816, 817, 819, 820, 821, in which
the section starts off with the words "When relevant,'" does not
seem to be precise, The explanatory point made on pages 11-12, in-
cluding the quotation by the Supreme Court, is clear enough, but
exactly what does "when relevant" mean? _

It is intended to mean that the stadnard described in the section

is to be accepted as relevant; i.e., that it is a relevant stan-
dard, or only that such standard may be relevant depending on the



existence of certain conditions or only in certain fact situa-
tions? '

In other words, does "when relevant" mean "if relevant?"

Or does it mean that the stard ard embodied in the section

is relevant but cannot be used without a showing of certain other
facts?

If the latter is intended, then what is to  furnish the guide
or standard for the judicial determination of whether the parti-
a1lar standard in question is applicable in a particular case?

It seems that the language should be clariried in order to
insure that everyone will know and understand exactly what is
intended, and to avoid and eliminate objections and arguments and

confusion which will waste a lot of time and detract from the ul-
timate objective.

4, Section 810(b); pages 3, (fn 1l1), 26.

The exclusion of ad valorem property tax assessment and equaliza-
tion solely on the grounds that other, detailed procedures al-
ready exist seems questionable as a sound ground for limiting what

otherwise would seem be a comprehensive statute dealing with this
subject.

If the other deatiled rules and procedures are considered
suitable and adequate and propocer, then why should not those
be utilized as the model for this proposed legislation? If the
instant proposals are deemed to be the proper method of handling

this subject, then why should not this other application be treated
in the same manner?

At least, it seems that some further clarification and justi-
ication should be presented.
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COMMENT ON CALIFORNIA LAW REVIEW COMMISSION TENTATIVE
RECOMMENDATION RE: AFPLICATION OF EVIDENCE CODE PROPERTY
YALUATION RULES IN NONCONDEMNATION CASES

Introduction

The idea of establishing procedural uniformity in the
methodology relating te property valuation is a sound one.
Such uniformity woiild allow courts and counsel to spend more
time considering the merits and less time considering procedure.
Alsc, inasmuch as the methodology herein endorsed is supported
by a good deal of case law it really represents more of a
codification than a modification.

The Commission should emphasize that the recommendation
does pnot purport to establish any uniform definition of market
value, but rather considers only who may express opinions
of value and what they may base their opinions on. This is
important because it is conceivable that where the substan-
tive law presents different definitions of market wvalue the
procedures needed to establish it may also need to vary in
some respects., However, subject to that warning I fully en-
dorse the concept of procedural uniformity.

I do however, find myself in disagreement with the
Commission on certain matters and would therefore like to
briefly address myself to those concerns. 1 will divide my
discussion into two sections as follows:s (1) the first sec-
tion will contain what I call procedural comments and {(2) %he
gecond section which I call substantive comments. The proce-

dural comments go to matters in the report which 1 feel are



possibly incomplete, but which don'’t really effect the accuracy
of the repdrt itself. The substantive comments go to the

heart of the report and present my criticisms of the suggested
methodology as embodied in the Evidence Code.

Procedural Comments

On pages 2 and 26 of the recommendation the Commission
outlines some of the areas where propertiy value determinations
are relevant. In its script list it includes "breach of
contract for sale of propertiy,” but no reference is made %o
the statutory real properiy law on that issue in the footnote
that follows. Thus Civil Code sec. 3306 provides that in the
case of a bad faith refusal to convey an estate in real pro-
perty the detriment caused thereby shall include "the difference
between the price agreed to be paid and fhe value of the estaté-
agreed to be conveyed, at the time of the breach...."(West's
Annotated Civil Code). The value of the estate agreed to be
conveyed has been interpreted to mean the "market value"” of

the estate at the time of the breach. Mercer v. Lemmens 230

Cal.App.2d 167; 40 Cal.Rptr. B03 (1964); Collins v. Marvel
Land Co. 13 Cal.App.3d 3%, 91 Cal.Rptr. 291 (1970}). Thus,
the Commission could properly include Civil Code sec. 3306
in its list of areas where market value is important.
Likewise Civil Code sec. 3307, relating to a vendee's
breach of a contract to purchase, may also use market value
determinations. The statute provides that "The detriment
caused by the breach of an agreement to purchase an estate
in real propertiy, is deemed to be the excess, if any, of the

amount which would have been due to the seller, under the
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contract, over the value of the property to him.¥ (West's
Annotated Civil Code sec. 3307). The value of the property

to the seller is the "market value™ at the time of breacﬁ,

if the seller is free to use, or dispose of, the property.
Shurtleff v, Marcus Land & Inv. Co, 59 Cal. App. 520, 2i1 P.
244 (1922); Rozer v, Carter 37 Cal.2d 544, 233 P.2d 539 (1951);
Abrams v, Motter 3 Cal, App.3d 828, 83 Cal.Rptr. 855 (1970).

Therefore the procedure applicable to determine market value
is at issue here also.

Civil Code sec. 3307 applies not only to standard real
property contract breaches, but also to vendee breaches under
land contracts, in some cases., Thus the remedy for vendee
breach under a land contract is, if the seller so elects,
enforcement of the agreement via a quief title action. This
remedy entitles the vendor to "benefit of the bargain" damages,
which in turn are, in part, determined by the excess of the
amount to be'paid under the contract over the value of the
property to the vendor at the time of breach., This value is
again determined by reference to the market value of the pro-
periy at that time, Major-Blakeney Corp. v. Jenkins 121 Cal.
App.2d 325, 263 P.2d 655 (1953); Honey v, Henry's Franchise
Leasing Corp. 64 Cal.2d 801, 52 Cal.Rptr. 18, 415 P.24 833
(1966); Kudokas v. Balkus 26 Cal.App. 34 744, 103 Cal.Rptr.
318 (1972). Thus the procedural rules relating to determina-
tion of market value would be relevant here also. (Note: these
rules would, of course, be inapplicable should the vendor

elect to rescind the agreement thereby relying on rental value

to measure damages.,)



A final procedural comment relates to the citation of
CCP sec. 5B80(a) in footnote 6 on page 2 of the recommendation
and in footnote & on page 26 . CCP sec. 580(a) relates to
a deficiency allowable after the exercise of a power of sale
in a2 trust deed or mortgage. CCP sec., 580(d) makes unavailable
a deficiency judgment after the exercise of a power of sale.
Thus sec. 580{(a) is of little practiecal import in California.
The more applicable section is CCP sec. 726 which deals with
the allowance of a deficiency judgment after judicial fore-
closure and speaks in terms of fair value. Thus where a
deficiency is allowable at all it would appear that CCP sec,
726 would be the section at issue. However, due to the anti-
deficiency protections of CCP sec 580{b) and 580(d) the defici-
ency problem is not a large one anyway and I call it to the
Commigsion's attention more as a matter of form than sub-
stance.
Substantive Comments

In general I support the Commission's effort to godify
the market value determination procedure in non-condemnation
areas. The Evidence Code's endorsement of the three primary
techniques of property appraisal (i.e. market comparison,
replacement cost and income capitalization) is good and
should be extended to non-condemnation proceedings as the
Commission suggests. However, I do have one important objec~-
tion to the application of the Evidence Code provisions to
non-condemnation proceedings and that relates to Evidence
Code sec. 813(a). Sec. 813(a) limits the trier of fact, when

making a determination of market value, to a consideration of



gpinion evidence only. Thus, direct evidence of comparable
sales etc., while admissable t¢ butiress or attack an opinion,

cannot be used as independent evidence of the value of the

property.{See pp. 5-7 of Commission report). I would like

to proceed with a criticism of this suggestion,first, by

examining the Commission's analysis and thenby adding my own.
The Commission apparently supports the extension of

sec. 813(a) to non-condemnation areas largely on the basis

of policy and the results in two cases where such a rule

was not applied. The first case presented is Foreman & Clark

v, Fallon 3 Cal.3d 875, 479 P.2d 362, 92 Cal.Rptr. 162 (1971).

Foreman & Clark involved an action for damages for breach

of a lease which, as the Commission notes, required a determin-
ation of rental value, Testimony was given by a defendant and
by experts for both lessor (defendant) and lessee. The lowest
opinion evidence, of value, given would have resulted in damages
of $350,000 {not rental value of $350,000 as the Commission's
report says), ﬁut the trial court relied on independent evi-
dence such as the lease itself and arrived at damages of $25,000
(again, not rental value). Therefore, the finding of rental
value, and hence damages, was outside of the range of opinion
testimony and hence presumably unallowable had sec. 813(a)}
been applicable,

Hdwever. it is apparent from a reading of the case that
gomething is terribly wrong where the lessor would lease the
premises, after protracted and sophisticated negotiatiens, for

guch a low amount and then present evidence that the fair rental
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value'was much higher. There are at ieast a couple of plausi-
ble explanations for this occurreﬁce. The first explanation
is that the defendants may have entered a high value figure
to combat plaintiff's specific performance count by trying to
show inadequacy of consideration. A second possibility is
that defendant's reliance on Civil Code sec., 3306 as the
relevant authority caused them to misconstrue what was involved.
The Court, 92 Cal.Rpir.@168, rejects defendant's argument that
CC sec. 3306 should apply and used the correct measurement i.e,
the difference between agreed rent and the rental value of the
premises during.the term of the lease. Therefore, because the
defendant misunderstood what was inveolved 6f wished to combat
a specific performance count he entered a high value figure
instead of a lower one. |

It seems apparent to me that this case presents a good
example of the problems that sec. 813(a) could cause. If, as
here suggested, a pariy makes a mistake or counsel miscalcu-
lates which rule will apply it would be grossly unfair to
make the issue of property value turn on such mistakes where
the court has before it, other, independent evidence of value.
The goal is to arrive at the fair value of property, not
to penalize-a misinformed party. Here the court had before
it the rent agreed upon by the parties after lengthly {7 mos.)
and sophisticated (lawyers invelved) negotiations. The
court used this figure in arriving at the damages it finally
settled;on. This clearly seems to have been the correct

course of action’in this case. Furthemmore, as the Oourt
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points oﬁt. the plaintiff did not cite nor could the Bourt
find any reported decisions extending the rule re: opinion
exidence exclusivity to non-condemnation cases and thus elected

not to extend it to the case at bhar. Foreman & Clark 92 Cal.Rptr.

@ 172, That was basically how the Court distinguished the
case at bar from the condemnation area.

The second case used as an example by the Commission is
In Re Marriage of Folb 53 Cal.App.3d 862, 126 Cal.Rptr. 306
(1975). Folb was a marriage dissolution case where the value
of real property was at issue. The husband and an expert
witness for the husband testified to the value of the property
for his side. The wife introquced no valid opinion testimony,
but did introduce evidence of prior sales of the subject property
via her accountant. The court accepted the value represented |
by the evidence of prior sales, thus placing its determination
outside of the range of opinion testimony. _

This is another example of a case where the unyielding
application of sec., 813(a} would result in a bad decision.
Obviocusly, the wife could have presented opinion evidence in
line with the lower value of prior sales if she had been pro-
perly prepared. Under the rules of sec. 813 she herself might
have been able to testify as an owner of the property if the
property involved was community property, joint-tenanéy property
etc.. Haviﬁg failed to present such opinion evidence should
thé wife be penalized by a rigid applicaticn of the opinion
value rule? The court wiéely held n&t and instegd usgd the
hard evidence before it, prior sales of the subject property,

to arrive at its own determination of market value. The court



noted with approval Bagdasarian v. Gragnon 31 Cal.2d 744, 192
P.2d 935 (19#8). which held that, in a personal property case,
the market value of property may be shown by market prices or
actual sales of other similar property and that expert opinion
was not the only method of establishing value. The court
stated that, "In the absence of statutory compulsion to the
contrary, both reason and logic dictate that the rule expressed
in Bagdasarian for wmaluation of persoﬁal property should bde
applicable in noncondemnaticn proceedings for the determina-
tion of market value of real property." (emphasis added) Folb
53 Cal.App.3d 862,871, 126 Cal.Rptr. 306, __ .

It is apparent that the court would be reluctant to
apply sec. 813(a) and would do so only under compitision, which
compulsion the court would net favor., 1 fully concur in the
court’s opinion and would only like to add some geperai_ob-
servations of my own. The Evidence Code seems tc make a trade-
off in sec. 813. It allows only opinion evidence to be used
in establishing values, but then liberalizes rules: regarding
who may expreds an opinion in secs. 813(a)(1),(2)and {3). Thus
an owner of property may express his opinion as to. its value,
regardless of expertise in the market. This is allowed prob-
ably, in part, to meet objections that expert opinion is
costly. Buf, an owner is obviously self-interesteg in what
value is pléced,on the property and can be expected, if.
cOgnizapt of the law, to testify accordingly. Furthermore,
it is a common ¢riticism of expert itestimony that you can
get anybody to say anything for a price. Thus, what starts

out to be a. proceeding to determine the value of property

. i
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ends up being a swearing contest yith the winner being the one
who presents the most opinions,

The code does zallow the hard evidence of comparable sales
etc. 10 be used to asséss the merit of an opinion given. But,
it is unclear to me why, if such evidence can be used in
this manner, it can't be used to establish value itself. It
would seem that, properly presented, evidence of comparable
sales and the like could be evaluated as objectively:by a trier
of fact as ﬁy an expert. Moreover, if both sides are equally
well informed then the applicatian of the statute would merely
result in a broad range of opinions being expressed, within
which range the trier of fact would be able to choose, The
only effect that the statute would have would be to prevent
the court from remedying anomzlies, such as involved in
Foreman & Clark and Folb, where the ﬁarties are not equally
well informed or make a mistake in not presenting opinion
evidence,

If a irier of fact errs badly in the determination of
value the tfaditional remedies are still available., A jury
verdict c¢can be set aside and judgment N.0.V. entered, or en
appeal the jury or court findings can be reversed or set aside
as manifestly against the weight of the evidence. It is true
that these remedies are rarely invoked, but that is no reason
to_reno#e the discretion from the trier in determining value
1ndepenﬂentiy. based on real evidence. The rules regulating
what evidenée is admissable to support an opinion would serve

equally well to;limit what the trier could consgider.
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Finally, there may be valid reasons relating to government

involvement etc. that would justify sec. 813 rules in condem-
nation proceedings that aren't valid in non-condemnation
areas. Thus, it may be in the public interest to require
valuations of property in public takings to fall within the

realm of expressed opinion. But, whatever the justification

~ for its application under those circumstances I agree with the

court in Folb that logic and reason dictate the opposite con-
clusion in the non-condemnation area. The only result that
the statute accomplishes is to handcuff the court where one
of the parties fails to correctly perceive its burden under
the law. And as I said earlier the goazal is to value property,
not to penalize the misinformed.

| Therefore, I would urge that the Commission not include
sec. B13 in its proposal. It shoitld be cmitted and another
section similar to proposed section 823 added that would make
admissable evidence available to triers of fact as independent
evidence of market value. This result is mandated by logic
and by non-condemnation case law as manifested in Foreman &
Clark,.Folb, and Bagdasarian.
Conclusion .

1 heartily endorse the goal of the Commission and most

of its reasoning. Many of my comments relate to procedural
points only and are not really important. However, I do feel
strongly that the provision limiting value determinations to

opinion evidence only is ill-conceived and should be re-con=

sidered. It can only serve to tie the trier's hands where free-

dom is most needed.
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EXHIBIT 20

. SUPREME COURT
The Honourable Mr. Justice 1 GOUGER STREET, ADELAIOE

Zelling, C.B.E. SOUTH AUSTRALIA 5300

Chairman of the Law Reform ,
Committee of South Australia. 12th March, 1979.

The Secretary,

(difornia Law Revision Commission,
stanford Law School,

STANFORD .

CALIFORNIA, 94305.

United States of America.

Dear Sir,

Thank vou for your tentative recommendation relating to the applicatior
of evidence code property valuation rules inmncondemnation cases.

You have asked for a reply by March 1, 1%979. Regrettably this letter
did not reach me until March 9, 1979 so that that part of your request is o
impossible to comply with.

It is always with some trepidation that I address comments to those
in ancther law reform area as the statutory background differs from one law
reform area to another and it is of course impossible for the overseas
commentator to know the exact statutory background which the home commentator
takes for granted.

I make three comments however for what they are worth and in case
they may be of any use to you:

1. On page 17 of your draft you say that offers, options, and listing to buy,
sell or lease propertv are inadmissible to support a wvaluation opinion.
That is also the law in South Australia, but I have never been able to
see the logic of part of it.

I appeared in a lot of what we call compulsory acguisition cases
and what vou call eminent domain cases whilst I was at the bar. It seems
to me that an option to buy at a certain figure should be scme evidence of
value. In cother words it should be admissible and the objection should
simply go to weight. If a man is prepared to pay good money to buy an
option to purchase a property at a given price, that in my opinion must be
some evidence of the wvalue of that property. How good or bad it is in the
way of evidence should logically go only to its worth and not to its
admissibility.

-



2. Your amendment to Section 818 of your Evidence Code is already the law
in this State and it causes no problems in its practical application.

3. Your third point is one that did surprise me a little and that is that
yvou will not allow consideration of an opinion of the value of comparable
property.

If this did not come out in chief in a case before me, the cross-
examiner would very soon bring it out. The great value of the evidence as
to comparable property nearby, 1is that you f£ind out what the wvaluer's .
hidden biases are. If you watch him valuing several properties and you see tlet
he always uses the same criteria, or he always makes the decounts the same,
or he always dismisses as unimportant the same things, you very guickly know
whether he has made a faulty valuation of the subject property. Accordingly
provided the crossexaminer has in his possession his own valuator's views on
the properties on which he wants to crossexamine, and naturally he would
have before he started crossexamination, he uses it as a wvery valuable tool
for exposing the biases and mistakes of the valuer. Accordingly it is more
often than not led in chief m=ther than presenting the appearance of having
to be extracted piecemeal by the crossexaminer.

I hope these comments may be of some use to you.

Yours sincerely,

e : : {Chairman).
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EXHIBIT 21

[EXTRACT FROM MEMORANDUM 77-52]

§ 819. Capitalization of income

Existing Section 819 permits as a technique for valuing property
~ capitalization of the reasonable net rental value attributable to the

land and existing improvements. The tentative recommendation would
broaden this provision to permit capitaiiéation of the reasonable net
rental value that would be attributable to the land if the property were
Improved for its highest and best use, provided the highest and best use
is one for which the property is reasonably adaptable and available, and
provided also that there is inadequate market data on which to base an
opinion as to value. This proposal is easily the single most centrover-
sial provision in the tentative recommendation.

The arguments pro and conm are too numerous to repeat here, other
than to summarize the major and most commonly taken positions. The
arguments for adopting the proposal, and in fact broadening it even
further, may be found in Exhibits 3 (Hansen-—~green), 7 (Huxtable--
white), and 18 (Betts--buff)., The arguments against adoption of the
proposal may be found in Exhibits 1 (Chairman McLaurin--pink), 6 (Reach
--gold), 8 {(County of Los Angeles-—-pink), 9 {(McCormick--yellow}, 10
{City of Oakland--green), 11 (Department of Transportation—-buff)}, 13
(Metro, Water Dist. of So. Cal.--gold), 14 (City of Los Angeles--white),

and 17 (County of Riverside--green). The proponents believe that the
| capltalization of income technique for hypothetical improvements is a
standard valuation technique used in the ordinary course of valuation in
the real world and thus should be aﬁailable in condemnation proceedings;
the decision when to use the technique should be left to the judgment of
the appraiser making the valuation rather than to a court determination
based on foundatiomal requirements such as lack of adequate market data
and availability and adaptability of the property for the hypothetical
improvement. The opponents of the proposal believe that capitalization
of income from hypothetical improvements is a technique used by apprals-

ers only as a check on other more reliable appraisal techniques, that

~[-



even though used by sophisticated appraisers it can only serve to con-
fuse a jury in an eminent domain trial, that the technique itself is
highly speculative and uﬁreliable, and that the prerequisites to its use
laid out in the tentative recommendation provide inadequate safeguards.
This summarizes the major positions; there are a number of other peints

made, pro and con, which may be gleaned from the letters.

The staff must confess that it is persuaded by the arguments of the
‘opponents of permitting capitalization of hypothetical improvements.
The staff found the arguments of the County of Los Angeles (Exhibit 8—-
pink) and the Department of Transportation (Exhibit 11-bﬁff) particu-
larly forceful on this point. The staff recommends that the change in
Section 819 be deleted from the recommendation. Should the Commission
decide to keep the change, the staff will prepare a subsequent memoran-
dum discussing particular improvements that might be made in it, sug-

gested in the letters,
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STATE OF CALIFORNIA

CALIFORNTA L AW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relating to

APPLICATION OF EVIDENCE CODE PROPERTY VALUATION
BULES IN NONCONDEMNATION CASES

CALIFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, Califormia 94305

Important Note: This tentative recommendation is being distributed
so that interested perscons will be advised of the Commission's tentative
conclusions and can make their views known to the Commission., Any
comments sent to the Commission will be considered when the Commission
determines what recommendation, if any, it will make to the Califormnia
legislature. It is just as important to advise the Commission that you
approve the tentative recommendation as it 1s to advise the Commission
that you cbject to the tentative recommendation or that you helieve that
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN MARCH 1, 1979,

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives. Hence, this tentative
recommendation is not necessarily the recommendation the Commission will
submit to the Legislature.
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TENTATIVE RECOMMENDATION

APPLICATION OF EVIDENCE CODE PROPERTY VALUATION
RULES IN NONCONDEMNATION CASES

Introduction

The provisions aof the Evidence Code relating to valuation of prop-

erty apply only to eminent domain and inverse condemmation proceedings.l

Other actions involving the valuation of property, with a few limited

exceptions,2 are governed by case law. It has been suggested by several

commentators that the eminent domain valuation provisions could be

equally well applied to the other actions.3

3.

See Evid. Code § 810. (The text of Evidence Code Sections 810-822
appears as an Appendix to this recommendation.) See In re Marriage
of Folb, 53 Cal. App.3d 862, 870, 126 Cal. Rptr. 306, _ (1975)
("Neither statutory nor case law authority has been called to our
attention that requires, in other areas where property values must
be determined by the courts, adherence to the condemnation law
method of determining market value of real property.”") See also
Senate Committee on Judiciary, Comment to Sectlon 810 (Report of
Senate Committee on Judiciary on Assembly Bill 2282, Senate J.
{June 8, 1578) at 11580).

See, e.g., Com. Code §§ 2723-2724 (proof of market price in cases
involving sale of goods); Cal, Admin. Code, Tit. 18, Subch. 1
(State Board of Equalization valuation principles and procedures).

In Carlson, Statutory Rules of Evidence for Emirent Domain Proceed-
ings, 18 Hastings L.J. 143, 144 (1966), it was said: "In any
event, the Law Revision Commission and the legislature should
consider legislation making the Evidence Code provisions applicable
to all actions and special proceedings involvirnz the valuation of
real property." And in Whitaker, Real Property Valuation in Cali-
fornia, 2 U.S.F. L. Rev. 47, 68 (1967), it was said: "But if the
standard value for purposes of eminent domain is the same as value
for purposes of real property taxation and inheritance taxation, no
reason appears why the evidentiary rules for determining wvalue
should be limited to eminent domain and inverse condemnation
cases."
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The valuation provisions were codified before the Evideénce Code
becama operative,4 and were limited to eminent domain and inverse con-
demnation proceedings because that was the area under study by the Law
Revision Commission when they were drafted.5 When the Evidence Code was
enacted, the valuation provisions were simply recodified in the Evidence
Code without thought of broadening their application. Other actions
were not intentionally excluded from the Evldence Code valuation prévi-
sions.

The major areas of litigation, other than eminent domain and in-
verse condemnation, where the determination of property value 1is impor-
tant include property taxation, gift taxation, inheritance taxatilon,
breach of contract for sale of property, fraud in sale of property,
damage or injury to property, mortgage deficiency judgments, and marital
dissolution and division of property. In each of these areas, the

critical determination is the "market value" of the property.6 This is

4. The valuation provisions were originally enacted as Title 7.1 of
Part 3 of the Code of Civil Procedure (Code Civ. Proc. §§ 1268-
1272.4) by 1965 Cal. Stats., Ch. 1151.

5. See Recommendation and Study Relating to Evidence in Eminent
Domain Proceedings, 3 Cal. L. Revision Comm'n Beports A-1 (1961).

6. See, e.g., Cal. Const., Art. XIII, § I, and Rev. & Tax. Code §§ 110,
110.5, 401 (use of "fair market value"” or "full walue" for taxation
purposes); Rev. & Tax. Code §§ 13311, 13951 (inheritance tax based
on "market value" of property); Rev. & Tax. Code § 15203 (gift tax
computed on "market wvalue" of property); Civil Cede § 3343 (measure
of damages in fraud based on "actual walue' of property): Ins. Code
§ 2071 (fire insurance covers loss to the extent of "the actual
cash value" of the property}; Code Civ. Proc. § 580a (mortgage
deficiency judgment calculated on "fair market value" of property).
The cases have uniformly interpreted these varying standards to
mean ''market value.”" See, e.p., Jefferson Ins. Co. v. Superier
Court, 3 Cal.3d 398, 402, 475 P.2d 880, 882, 90 Cal. Rptr. 608, 610
{1970) (fire insurance); De Luz Homes, Inc. v. County of San Diego,
45 Cal.2d 546, 561-62, 290 P.2d 544, 554 (1955) (property tax);
Guild Wineries & Distilleries v. County of Fresno, 51 Cal. App.3d
182, 187, 124 Cal. Eptr. 96, 99 {(1975) (property tax); Unilon 0il
Co. v. County of Ventura, 41 Cal. App.3d 432, 436, 116 Cal. Rptr.
13, 16 {1974} (property tax); Campbell Chain Co. v. County of
Alameda, 12 Cal. App.3d 248, 253, 90 Cal. Rptr. 501, 504 (1970)
(property tax); Estate of Rowell, 132 Cal. App.2d 421, 429, 282
P.2d 163, 168 (1955) (inheritance tax); Bagdasarian v. Gragnon, 31
Cal.2d 744, 752-53, 192 P.2d 935, 940 (1948) (fraud damages);
Pepper v. Underwood, 48 Cal. App.3d 698, 706 n.7, 122 Cal. Rptr.
343, 349 n.7 {1975) (fraud damages). '
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also the determination in an eminent’ domaim or inverse condemnation
7proceeding.7

The lack of statutory standards of evidence for the wvaluation of
property in areas other than eminent domain and inverse condemnation has
created a number of problems. The same basic factual question--~the
determination of market value of property--is governed by different
rules of evidence depending upon the type of case in which the question
arises.8 Confusion is generated by the existence of multiple stand-
ards.9 The case law in this area 15 sparse and difficult to locate.
And the lack of clear statutory standards in cases where the market
value issue is not frequently litipated poses real prcblems.lﬂ

Property valuation issues should be governed by a uniform set of
rules. The Law Revision Commission recommends that the Evidence Code
rules applicable to eminent domain and inverse condemnation cases be
extended to include all cases (other than ad valorem property tax as-
sessment and equalization)l1 not now covered by statute where there is
an issue of the "market value" (or its equivalent) of real property or

tangible personal prope.rty.12 The Commisslon also recommends a few

7. E.p., Code Civ. Proﬁ. § 1263.310 (measure of compensation in emi-
nent domain is "fair market value" of proparty).

B. See Carlson, Statutory Rules of Evidence for Eminepnt Domain Pro~
ceedings, 18 Hastings L.J. 143, 144 (1966}.

9, See 1d.

10, See, e.g. In re Marriage of Folb, 53 Cal. App.3d 862, 868, 126 Cal.
Rptr. 306, 310 (1975), '"Neither the Family Law Act, nor the deci-
sional law of this state relating to community-property diwvision,
offers any particular guidance as to how the wvalue of a disputed
real property asset should be ascertained."

11. The Commission does not recommend the Evidence Code provisions be
extended to ad valorem property tax assessment and equalization
cases since proceedings are informal, and cases are already govern-
ed by a well-developed and adequate set of rules. See Rev. & Tax.
Code § 1609 {(informal hearing); Cal. Admin. Code, Tit. 18, Subech. 1
(state Board of Equalization valuation principles and procedures).
These rules are comparable to, but more detailed than, the Evidence
Code valuation rules,

12. The Evidence Code provisions do not govern valuation of intangible
personal property such as stock or goodwill of a business. See
- Section 811 and Senate Judiciary Committee Comment (Report of
Senate Committee on Judiclary on Assembly Bill 2282, Senate J.

-3



Lt

changes in the Evidence Code rules to accomodate thelr expanded appli-~
cation.

Codification will clarify and make more accessible the law in these
less freguently litigated areas. Most of the development in the law
relating to property valuation has occurred in the eminent domain con-
text. Noncondemnation law will recelve the benefit of the interpreta-
tion and refinement that has already occurred under the Evidence Code
provisions.

Application of the Evidence Code wvaluation rules in noncondemation
areas would not transport the substantive law of eminent domain defining
"market value,” "date of valuation," "larger parcel," and the like, into
those areas.15 These other areas are governed by the valuation stand-
ards applicable in the particular caSe.l6 The Evidence Code valuation
rules are strictly procedural~-they state who is qualified to express an
opinion of wvalue and the appraisal evidence that may go into formulating

such an Opinicn.l? The rules do not purport to embody all appraisal

(June 8, 1978) at 11580). See also South Bay Irr. Dist. v. Cali-
fornia-American Water Co., 61 Cal. App.3d 944, 979-80, 133 Cal.
Rptr. 166,  (1976) (Evidence Code provisions limited to valua-
tion of land and improvements, and do not apply to valuation of a
business).

13, See discussion, infra, under '"Value Shown Only by Opinicn Testi-
mony., "

4. Cf. Carlson, Statutory Rules of Evidence for Eminent Domain Pro-
ceedings, 18 Hastings L.J. 143, 159 (1966) ("As a general proposi-
tion, the codification tends to clarify this area of law. It has
reduced to 13 sections what has been judicially determined in
hundreds of decisions, dating back to the 1850's. For the ap-
praiser and general practitloner who embarks Into the specialty of
eminent domain practice, it sheould provide a convenient legal and
appraisal tool, easily avallable for ready reference.™).

15, For example, the eminent domain concept of "falr market wvalue" is
embodied in Code of Civil Procedure Section 1263.320, and 1s not
incorporated In the Evidence Code valuation rules.

16. See Evidence Code § 812. See also discussion, infra, under '"Non-
compensable Items."

17. South Bay Irr. Dist. v. California-American Water Co., 61 Cal.
App.2d 944, 970, 133 Cal. Rptr. 166, _ (1976) {("There is a dis-
tinction between a measure of just compensation in an eminent
domain action and the methods used to determine the amount of that
compensation under that measure. Rules of law establishing the
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practice or to cover every valuarion situation that may arise.l8 They
do, however, provide a clear and usable body of rules to govern most
valuation problems, without rigidifying the law or stifling the develop-
ment of appropriate appraisal techniques,

The analysis of the Evidence Code rules in this recommendation
demonstrates that those rules are sufficiently general in scope, and
sufficiently liberal in their admission of all recognized valuation
techniques, to justify their use in all areas identified by the Commis-
sion. Broad application of the statutory evidence rules will in a few
cases change existing case 1aw.19 However, the courts have applied many
of the basic principles applicable to eminent domain cases in the other
areas where valuation is 1mportant,20 and the benefit of eliminating the

existing uncertainty by having a uniform set of rules of evidence ap-

plicable to all real property and tangible perscnal property valuations

cutwelghs any inconvenience of minor changes in existing case law rules.

Value Shown Only by Opinion Testimony

The value of some types of property, such as listed securities or
goods regularly sold on commodity markets, may be easily ascertained by

evidence of sales and purchases.21 However, the value of most types of

former are substantive, while those fixing the latter are pro-
cedural."); People v. Southern Pac. Transportation Co., 84 Cal.

App.3d 315, 325, Cal. Rptr. R (1978) (not fimal) ("Plaintiff’'s
argument seems to suggest that methods of establiishing just compensation

are inflexible and jurisdictional. The contrary is true. They are
procedural in nature only.").

'18. See discussion, infra, under "Matter Upon Which Opinion May Be

p ZUI1SS
Based, See also Carlson, Statutory Rules of Evidence for Eminent

Domain Proceedings, 18 Hastings L.J. 143, 159 (1566):

The science of appralsing and apprailsal practice, such as it
1s, cannot all be put into legislation. Only limited areas
can be controlled by legislation. This was the approach taken
by the Law Revision Commission and the legislature. Its worth
has already been proven in assisting appraisers, trial attor-
neys and judges. . . .

19. The changes are noted, where ascertainable, in the following

discussion.

20. See the following discussion. See alsc Whitaker, Real Property
Valuation in California, 2 U.S.F. L. Rev. 47, 101 (1967).

21. McBaine, Californla Evidence Manual § 519 {24 ed. 1960). Cf.
Bagdasarian v. Gragnon, 31 Cal.2d 744, 755, 192 P.2d 935,
(1948) ("Market value of perscnal property may, of course, be
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property and particularly of real property, 1s not so easily determin-
able. Value ordinarily must be shown by opinion testimony.zz
Evidence Code Section 813(a) codifies the rule that value must be
shown by opinien testimony. The effect of the codification is to
prevent evidence, otherwise admissible, from belng used to support a
verdict outside the range of opinion testimony.23 This rule avolds

results such as those in Foreman & Clark Corp. Eh_Fallonzh and In re

Marriage gngolb,zs described below.

Foreman & Clark was an action for damages for breach of a lease

which required a determination of the remtal value of the premises.
Testimony as to the rental value of the premises was glven by the lessor
and by expert witnesses for both lessee and lessor. The lowest opinion
given by any of the witnesses would yield a rental walue of $350,000;
the trial court, relying on independent evidence of wvalue such as the
apreed rent and prior leases of portiomns of the premises, arrived at a
rental value of $25,000. The prior leases predated the breach by alwost
two years. On appeal, the Supreme Court refused to apply the eminent
domain rule that the value must be within the range of the expert testi-

mony.

established by testimony of expert witnesses, but this is not the
only method, and i1t has been generally held that the reasonable
value of marketable personal property may be shown by market prices
or actual specific sales of other similar property, provided such
sales are bona fide and not too remote in time or place. [Cit-
ations.]"™) (Italics in original.)

22. B. Witkin, California Evidence § 441 (24 ed. 1966); McBaime, Call-
fornia Evidence Manual §§ 519~-521 (2d ed. 1960); 31 Cal. Jur.3d,
Evidence §§ 560-569 ( ).

23. State v. Wherity, 275 Cal. App.2d 241, 24%, 79 Cal. Rptr. 5391,
{1969).

24. 3 Cal.3d 875, 479 P.2d 362, 92 Cal. Rptr. 162 (1971).

25. 53 Cal. App.3d 862, 126 Cal. Rptr. 306 (1975).

26. The court distinguished this case from eminent domain on the basis
of the "special problems" of eminent domain, without an indication

of what those problems might be. 3 Cal.3d at 890, 479 P,2d at *
92 Cal. Rptr. at . Y



Folb was a marriage dissolution case in which it became necessary
to determine the value of real property. The husband and an expert
witness for the husband testified to the value of the property, the
lowest opinion of which was 5208,320. The wife introduced no opinion
testimony, but did introduce evidence of prior sales of the property,
including a nonmarket sale of the property for $161,065 by the husband
to a partnership in which the husband owned a 97Z interest. The trial
court found the value of the property to be $161,065. On appesl, the
Court of Appeal noted the eminent domain rule that the trier of fact may
not base a determination of value on independent evidence, but held that
in a noncondemnation case the trier of fact was not required to base a
determination of the value of property solely upon opinion testimony of
qualified witnesses.27

Results such as the foregoing were precisely the type that Evidence
Code Section 813(a) was designed to cure. Section B13(z) precludes the
trier of fact from making an independent determinaticn of wvalue upon the
basis of prior sales or leases of the property or other raw valuation
data. The trier of fact wmay know little or nothing «-f property wvalues,
may never have seen the property being valued or comparable property
introduced in evidence, and is not subject to cross—examination as to
the bases for the wvaluatlon determination. The assistance of experts
qualified to analyze and interpret the facts Is necessary to prevent the
trier of fact from arriving at a wvaluation far above or far below what
any qualified expert believes the property is worth.28 The rule enables
the trier of fact to act intelligently in arriving at a determination of
value.29

The rule of Evidence Code Section 813(a) is sound. It should be

extended to noncondemnation cases, changing the result in such cases as

27. 53 Cal. App.3d at 871, 126 Cal. Rptr. at .

28, California Law Revision Commission, Recommendation and Study Relat-
ing to Evidence in Eminent Domain Proceedings A-5-A-6 (1960}; T.
Dankert, Condemnation Practice Handbook, 14 California Real Estate
Law & Practice § 508.04 (1976).

29. Pollak & Downs, The Antiparalleling Statute: A New Dimension in
Public Utility Condemnation, 60 Cal. L. Rev. 1116, 1136 (1972).
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Foreman & Clark and Folb.30 It should not, however, preclude a valua-

tion based on independent evidence in situations where this would be
appropriate, such as the valuation of commodities regularly sold in an
established market,31 or the valuation of automobiles for which price
guides are available.32 The Evidence Code should be amended accord-

ingly.

Persons Entitled to Give Opinions of Value

Opinion testimony may generally be glven only by experts or by the
owner of the property.33 Because of this rule, there has been concern
aver the litigation cost requlred by use of professional appralsal
testimony.ja The Evidence Code provisions are as liberal as, and in
some cases more liberal than, general law in permitting qualified
nonappraisal witnesses to give opinions of wvalue.

Qualificerions of ewxpert. The expert is usually a professional ap-

praiser or real estate broker, though the export need not always be so

qualified.35 A general knowledge of real estate values is not suf-

30. Use of expert testimony to determine the value of community prop-
erty in marital dissolutioen cases is not new. See, e.g., "Court
Dissolution Policy Revised in East District,” L.A. Daily Journal,
July 12, 1978, p.l, col.4-5 (unless there is a stipulation as to
value, expert testimony ordinarily required}.

31. See, e.g., Commercial Code Section 2724:

2724, Whenever the prevailing price or value of any
goods regularly bought and sold in any established commodity
market is in issue, reports in official publications or trade
journals or in newspapers or periodicals of pemeral circula-
tion published as the reports of such market shall be admis-
sible in evidence. The circumstances of the preparation of
such a report may be shown to affect its weight but not its
admissibility.

32, See, e.g., Code Civ. Proc. § 690,2:

The value of such motor vehicle shall be established by refer—
ence to used car price guides customarily used by California
automobile dealers, or, 1f not listed in such guldes, fair
market value, for a motor vehicle of that year and model.

33. 31 Cal. Jur.3d Evidence §§ 560-564 ( Y.

34, See, e.g.,  , 3 Cal. Real Estate Law & Practice § 75.33{3] ( );
Peitzman & Smith, The Secured Creditor's Complaint: Relief From
the Automatic Stay in Bankruptcy FProceedings, 65 Cal. L. Rev. 1216,
1236 (1977). '

35. B. Witkin, California Evidence § 423 (2d ed. 1966).
8.



ficient to qualify a witness as an expert.36 The expert must be fam-
iliar with: (1) the property in question, (2) the wvalue of comparable

A property, {3) the state of the market for the property in question, and

(4) sales of comparable property.

Evidence Code Section 813(a){l) permits testimony as to the value
of property by witnesses ''qualified to express such copinioms."” This
provision 1Is broadly construed to include anyone who has special know-
ledge of the value of the property.38 "A witness who through knowledge
and experience possesses the means to form an Intelligent judgment as to
the value of land beyond that possessed by persons generally is compe~
tent to give an opinion on fair market wvalue even though he 1s not a

n39 The eminent domain qualification

real estate appralser or broker.
provisions are at least as liberal as the general provision for qualifi-
cation of an expert expressed in Sectilon B0l, The eminent domain law
provisions as to qualifications of experts have been relied upon to
Justify liberal qualifications for expert testimony in other areas of
market value 1itigation.AD

Right of property owner to testify. The owner cf real or perscnal

property being valued is permitted to give an opinion as to the value of
the property, in all types of market value litigacion.&l This rule was
originally "predicated on the theory that the owner who resided on and

owned property for a period of years would be presumed to have acquired

sufficient knowledge of the property and of the value of the land in

36. 31 Cal. Jur.3d Evidence § 565 ( ).
37. McBaine, California Evidence Manual § 519 (24 ed. 1960).

38. T. Dankert, Condemnation Practice Handbook, 14 Cal. Real Estate Law
& Practice § 508.40{3] (1976).

39, San Bernardinc County Flood Control Dist. v. Sweet, 255 Cal. App.2d
889, 898, 63 Cal. Rptr. 640, _  {1967) [citations omitted}.

40. See, e.g., Waples Restaurant, Inc. v. Coberly Ford, 259 Cal. App.2d
‘881, 66 Cal. Rptr. 835 (19€8) {automobile salesman qualified to
give opinion of value of motor vehicle in fraud and breach of
contract case).

41, See, e.g., 31 Cal. Jur.3d, Evidence § 564 ( y¥; B. Witkin, Cali-
fornia Evidence § 403 (2d ed. 1966); McBaine, California Fvidence

Manual § 481 (2d ed. 1960).
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that neighborhcod to be able to give an intelligent estimate as to the
value of his own property."42 Although the wvalidity of this presumption
has been guestioned in recent years,43 Section 813(a)(2) codifles the
rule that the owner of property may testify as to veu].ue,‘M thus preserv-
ing the rule for cases governed by the Evidence Code.

Occasionally persons in a relationship with the owner, such as the
managing agent of a corporatiom, the pastor of a church, an agent, or
the son of an ovmer, attempt to testify as an owner. Attempts to broad-
en the owner's right to testify to include such persons closely related
to the owner have generally met with J‘Eailure.i*5 Section 813{a)(3)
statutorily ekpands the owner's right to testify to include an officer,
regular employes, or partner designated by a corporation, partnership,
or unincorporatzd assoclation that is the owner of the property, pro-
vided the designee is knowledgeable as to the value of the property.46
This provision enables the small organization to give adequate testimony
as to the value of its property in cases where it might not be able to
afford rthe cost of an expert.ﬁ? Section 813(c) is also more liberal

than general law in permitting a person entitled to possession of the

42, City of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384,
411, 82 Cal. Rptr. 1, _ (1969),

43. See, e.g., The Opinion Rule in California and Federal Courts: A
Liberal Approach, 9 U.C.D. L. Rev. 233, 240 n.4% (1976); "Court
Dissolution Policy Revised in Fast Distriect," L.A. Daily Journal,
July 12, 1978, p.l, col.4-5 (in marriape dissolution cases "it has
been the experience of the Court in the past that the testimony of
the parties as to values 1s of 1little help in making an accurate
determination of the true value of the property").

44, B, Witkin, California Evidence § 441(b) (2d ed. 1966).

45, T. Dankert, Condemnation Practice Handbook, 14 Calif. Real Estate
Law & Practice § 508.40[2] (1976).

46. 1978, Cal. Stats., Ch. 294 § 6. The Uniform Eminent Domain Code
contains a similar provision. Section 1103(a)(3) (opinion may be
given upon proper foundation by "a shareholder, officer, or regular
employee designated to testify on behalf of an owner of the prop-
erty, if the owner is not a natural persomn').

47. Californla Law Revision Commission, Recommendation Relating to
Evidence of Market Value of Property, 14 Cal. L. Revision Comm'n
Reports 105, 113 (1977).
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property to testify, even though the person may not be technically an

"svner."

Matter Upon Which Opinion May Be Based

Appraisers, in valuing property, normally use three methods or
approaches to estimate the market wvalue of real property: market data,
replacement cost, and capitalization of im:cxrma."9 The Evidence Code
gives statutory recognition to this appraisal "trinity" of generally
accepted valuation techniques.50

While it has been suggested that the Evidence Code "limits" admis-
sibility by a "strict statutory scheme,"51 Sectlon 814 makes clear that
a witness is not limited to the three approaches specified in the Evi-
dence Code.52 Market walue can be determired many ways, none of which
is exclusive.53 An opinlon may be based on any matter that 1s of a type
that reasonably may be relied upon by an expert in forming an cpinion as
to the value of property, ilncluding but not limited to matters specifi-
cally mentioned in the Evidence Code.54 This provision reflects the

appralser's practice of considering any information that might possibly

48. As amended, 1978 Cal. Stats., Ch. 194 § 6.

49, In re Marriage of Folb, 53 Cal. App.3d 862, 868, 126 Cal. Rptr.
306, (1975); State v. Covich, 260 Cal. App.24 663, 665, 67 Cal.

Rptr. 280, (1968); De Luz Homes, Inc. v. County of San Diego,
45 Cal.2d 546, 563, 290 P.2d 544, _ (1955).

50. Evid. Code §§ 815-820; Carlson, Statutory Rules of Evidence for

Emineat Domain Proceedings, 18 Hastings L.J. 143, 146 (1966).

51. Peitzman & Smith, The Secured Creditor's Complaint: Relief From the
Automatic Stays in Bankruptcy Proceedings, 65 Cal. L. Rev, 1216,
1236 n.119 (1577).

52. Each of the statutorily recognized appraisal techniques 1is prefaced
by the qualification that it may be used only "when relevant to the
determination of the value of property.”

53. South Bay Irr. Dist. v, California-American Water Co., 61 Cal.
App.3d 944, 972, 133 Cal. Rptr. 166, __  (1976).

5S4, FEvid. Code § 814. '"The Evidence Code does mot by this listing of
the separate approaches preclude other possible approaches to
value. . . . Thus, the opinion of the witness as to value may be
based upon other considerations than basic approaches to value
unless precluded by some rule of law.” T. Dankert, Condemnation
Practice Handbook, 14 California Real Estate Law & Practice § 508.11[1)
(citation omitted) (1976).
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be relevant and evaluating that information in the light of the ap-
praiser's past experience.

Under this provision, for example, the fact that the Evidence Code
specifically permits use of capitalization of net rental income does not
preclude use of gross rentals or capitalization of nonrental income,
where appropriate.s6 The fact that the Evidence Code permits use of
comparable sales does not preclude use of price trend or other data for
neoncomparable properties, where appropriate.57 And the fact that the
Evidence Code permits use of replacement cost to determine the wvalue of
existing improvements does not preclude use of replacement cost to

determine the value of land.58

The Supreme Court has emphasized that
“"Evidence Code Section 814 permits a witness to base his testimony on
relevant evidence, 'including but not limited to the matters listed in

sactions 815 to 821.'"59

55. Whitaker, Feal Property Valuation in California, 2 U.5.F. L. Rev.
47, 71 (1907).

56. Redevelopment Agency v. Del~Camp Investments, Inc., 38 Cal. App.3d
836, 113 Cal. Rptr. 762 (1974) {gross rentals); South Bay Irr.
Dist. v. Californla-American Water Co., 61 Cal. App.3d 944, 133
Cal. Rptr. 166 (1976) (nonrental income}. See T. Dankert, Con~
demnation Practice Handbook, 14 California Real Estate Law &
Practice at § 508.11{4)] (1976): "It appears from Evidence Code
Sections 813 and 814 that opinion testimony could embrace any type
of capitalization study not precluded by some exclusionary rule.”

57. City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 413,
485, 546 P.24 1380, , 128 Cal. Rptr. 436,  (1976) (price
trend data): '"To deﬁgwéuch discretionary power would be to sancti-
fy a wooden conception of comparability that would unjustifiably
shackle the fact-finding process.’ See also People v. Home Trust
Investment Co., 8 Cal. App.3d 1022, 1026, 87 Cal. Rptr. 722, ___
(1970) {discretionary power of court to permit evidence of noncom-
parable sales used as a basis for opinlon where there were no
comparable sales).

58, People v. Southern Pac. Transportation Co., 84 Cal. App.3d 315,
325, Cal. Rptr. __, (1978} (not final) ("The rules for
detefﬁfﬁing value of condemned land are not to be considered in-
flexible. In each case just cowmpensation 1s the goal and 1f rigid
application of a rule tends to produce injustice, the court must
deviate from that rule. [ecitation].™)

59. City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 473, 486
n.8, 546 P.2d 1380, n.8, 128 Cal. Rptr. 436, n.8 ( Y. See also

South Bay Trr. Dist. v. California-American Water Co., 61 Cal.
App.3d 944, 980, 133 Cal. Rptr. 762, ( b

By virtue of Evidence Code Section 814, an opinion and
determination of the market value of condemned property may be

A



60.

61.

62.

63.

64.

While the Evidence Code valuation provisions are flexible in their
admission of relevant evidence, Section 814 imposes a significant limi-
tation—-the matter upon which an opinion 1s based must be of a type that
"reasonably may be relied upon by an expert in forming an opinion as teo
the value of property." This limitation assures that the witness has an

adequate basis for an opinion.

Sales of Subject Property

Generally, prior and subsequent sales of the preoperty being valued
are relevant evidence of its value, provided the sales are voluntary,
not too remote in point of time, and not otherwise shown to lack proba-

tive value.61 This rule is firmly established in eminent domain law,
and 1s codified by Evidence Code Section 815.62 As a matter of trial
and appellate court practice in eminent domain, there appears to be a
tendency towards liberality in admitting sales of the subject prop-
erty.53 Thus, recent cases have upheld use of sales of the subject

6
property made from three to six years prior to the date of valuation. 4

based on matters which the hopothetical buyer and seller
described in the general markel wvalue rule woulc consider in
determining the price at which to purchase and sell the prop-
erty under comsideration "including but not limited to the
matters listed in Sections 815-821" of that code (see also
City of Santa Barbara v. Petras, 21 Cal. App.3d 506, 510 [98
Cal. Rptr. 635]); and thus capitalization of the income of a
condemned public utility, which is not a matter included in
Evidence Code section 819, may be a basis for such an opinion
or determination.

See, e.g., City of Los Angeles v. Lowensohn, 54 Cal. App.3d 625,
638-39, 127 Cal. Rptr. 417, _ (1976).

Bagdasarian v. Gragnon, 31 Cal.2d 744, 755-58, 192 F.24 935, __ -
(1948); Eatwell v. Beck, 41 Cal.2d 128, 134, 257 P.2d 643,
(1953); 31 Cal. Jur.3d Evidence § 192 ( }-

B. Witkin, California Evidence § 362 (2d ed. 1966).

T. Dankert, Condemmation Practice Handbook, 14 California Real
Estate Law & Practice § 509.04 (1976).

City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 473, 546
P.2d 1380, 128 Cal. Rptr. 436 (1976) (six years); South Bay Irr.
pist. v. California-American Water Co., 61 Cal. App.3d 944, 133
Cal. Rptr. 166 (1976) (three years).
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Noncondemnation cases have drawn upon eminent domain law to conclude
that evidence of sales of the subject property should be admissible to

prove value,

Comparable Sales

Evidence of sales of personal property similar to the property
being wvalued 1s admissible to prove market value.66 Whether sales of
comparable real property are likewise admissible is not clear, howevér.
Cases prior to 1957 have held that such sales are not admissible on

direct examination.s? In 1957 the Supreme Court in County of Log An-~

6
geles v. Faus 8 held that comparable sales were admissible on direct

examination in eminent domain proceedings, overruling and disapproving
prior eminent domain cases; the court was not, however, called upon to
determine the admissibillity of comparable sales in noncondemnation
cases, and this Issue has not since been resolved.

Since 1957, the rule of Faus has been codified in Section 816 of
the Evidence Ceode, which permits a witness in an eminent domain case to
base an opinion on comparable sales freely made within a reasonable time
before or after the date of valuation.69 In order to be considered
comparable, the sale must have been made sufficiently mnear in time to
the date of wvaluation, and the property sold must be located sufficient-
1y near the preperty being valued, and must be sufficiently alike in
respect to character, size, situation, useability, and improvements, to
make 1t clear that the property sold and the property being valued are

comparable in value and that the price realized for the property sold

65, See, e.g., In re Marriape of Folb, 53 Cal. App.3d 862, 867-71, 126
Cal. Rptr. 306, - (1975) (marriage dissolution); 53 Cal. Ops.

Atty. Gen. 97 (1970} (property tax assessment).

6. B. Witkin, California Evidence § 361 (2d ed. 1966); 31 Cal. Jur.3d
§ 194 ().

67. See, e.g., Estate of Ross, 171 Cal. 64, 151 P. 1138 (1915) (inher-
itance taxation); Thompson v. Stoakes, 46 Cal. App.2d 285,
{1941) (damages in real estate transaction).

&8. 48 Cal.2d 672, 312 P.2d 680 (1957).

69. T. Dankert, Condemnation Practice Handbook 14 California Real

Estate Law & Practice §§ 509.01-509.03 (1966); B, Witkin, Cali-
fornia Evidence § 363 (2d ed. 1966),
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may be fairly considered as "shedding light" on the value of the prop-
erty being valuéd.?o Under this test, the courts have been given and
have utilized broad and liberal discretion in determining comparabili-
ty.?l The application of Section 816 is summarized well in City of
Ontario 1.__K.ell:ser::'r2

But, manifestly, the trial judge, in applylng so vague a standard
{criteria for comparability}, must be granted a wide discretion.
{County of Los Angeles v, Faus, 48 Cal.2d 672, 678 {312 P.2d
£80].) If the properties are sufficiently similar to have "some
bearing'" on the value under consideration, or to "shed 1ight™ on
the proper value, the trial judge's discretion will not be imnter-
fered with on appeal. (Merced Irrigatiom Dist. v. Woolstenhulme,
supra, 4 Cal.3d 478, 500). Only where it is clear that the court
has abused this discretion by not adequately heeding the safeguards
for determining comparability will the appellate court reverse.
{(People ex rel. State Park Com. v. Johnsom, 203 Cal. App.2d 712,
719 {22 Cal. Rptr. 149].)

Sales to Public Agencies

Comparable sales, and sales of the subject property, may be used as
a basis for an opinion of value only if "freely made."'a A forced sale

or other inveluntary sale is not an accurate gauge of market value;

70. Evid. Code § 816; Condemnation Practice Handbook §§ 4.26-4.27,
4.30-4,31 {Cal. Cont. Ed. Bar 1973).

71. See, e.g., Community Redevelopment Agency v. Henderson, 251 Cal.
App.2d 336, 59 Cal. Rptr. 311 (1967) (properties much larger, in
different areas with different zoning and uses; rejected); San
Bernardino County Flood Control District v. Sweet, 255 Cal. App.2d
B89, 63 Cal. Rptr. 640 (1967) (properties three to five miles
discant; admitted); County of Los Angeles v. Union Distributing
Co., 260 Cal. App.2d 125, 67 Cal. Rptr. 107 (1968) (property across
the street, improved, rented and used, excluded; condemned property
was unimproved and vacant for over 40 years); Pleasant Hill w.
First Baptist Church, 1 Cal. App.3d 384, 82 Cal. Rptr. 1 (1969)
{properties less than one mile apart but in different citiles;
admitted); County of San Louils Obispo v, Bailey, 4 Cal.3d 518, 93
Cal. Rptr. 859, 483 P.2d 27 (1971} {comparabhle sales 30 to 50 miles
away from condemned land; admitted).

72. 24 Cal. App.3d 959, 970, 101 Cal. Rptr. 428, (1972).

73. Evid. Code §§ 815 {subject property), 816 (comparable sales).
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foreclosure, execution, and possibly probate sales are examples of sales
that may be inadmissible for this reason.74 .

Sales to persons having eminent domain power may or may not be
voluntary, but are inherently suspect. Prices paid by a condemnor may
be more or less than the markei value of the property because of either
party’'s desire to avoid litigation. When the litigation avoidance
motive 1s prominent, the sale price is not a reasonable or fair index of
‘i.l'a]_ue.?5

In noncondemnation cases, cvidence 2f sales to public agencies is
apparently admissible if it can be shown that the sales were 'volun-
tarily" made.?ﬁ Section 822{a) of the Evidence Code, as a matter of
policy, excludes from considerztion all sales to potential condemmors.

Such transactions are considered settlements in compromise of litigation

or tend to exhibit the characteristics of forced sales.?8 They are not

74.  B. Witkin, California Evidence § 446 {1966); T. Dankert, Condemna-
tion Practice Mandbook, 14 Callfornia Real Estate Law & Practice
§ 509.07 (1976).

75. South Bay Irr. Dist. v. Californla-American Water Co,, 61 Cal.
App.3d 944, 983, 133 Cal. Rptr. 165,  (1976); Note, Valuation
Fvidence in California Condemnation Cases, 12 Stan. L. Rev. 766,
784~85 (1960).

76, County of Los Angeles v. Faus, 48 Cal.2d 672, 679, 312 P.2d 680,
682-83 (1957); Carlson, Statutorv Rules of rvidence for Eminent
Domain Proceedings, 18 Hastings L.J. 143, 155 (1966).

77. Recommendation and Study Relating to Evidence in EZminent Domain
Proceedings, 3 Cal. L. Revision Comm'n Reports A-1, A-7:

Sales to persons that could have acquired the property by
condemnation for the use for which it was acquired should be
excluded from consideration on the issue of value. Such a
sale does not involve a willing buver and a willing seller.
The cests, risks and delays of litigatlon are factors that
often affect the ultimate price. Moreover, sales to condem-
nors often involve partial takings. In such cases valid
comparisons are made more difficult because of the difficulty
in allocating the compensation between the walue of the part
taken and the severance damage or benefit tc the remalnder.
These cales, therefore, are not sales in the "open market" and
should not be considered in a determination of market value.

78. California Condemnation Practice & 9.49 (Cal. Cont. Ed. Bar 1973);
Uniform Emirent Domain Code § 1113(1) (1974) (Comment}.
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sufficiently voluntary as a general rule to justify the investigation
and trial time and the collateral inquiry required to admit them or to
risk the substantial possibility of error or prejudice from theilr admis-

sion.

Offers to Buy or Sell

General noncondemnation law is unclear as to the admissibility of
offers to buy or sell property as evidence of market value.79 Until
1658, the general rule was that evidence as to what the owner was offer-
ed for the property or what other persons seeking the purchase of simi-
lar property were willing to give for it, or as to offers of the owner
to sell the property at a specified price, was not admissible.80 A

1958 Supreme Court Case, Pao Ch'en Lee H;.Grggoriou,s1 permltted an oral

offer to purchase the property as evidence of the value of the property.
Evidence Code Section 822(b) makes clear that offers, options, and
listings to buy, sell, or lease property are inadmissible to suppert a
valuation opinion. This rule is consistent with the majority view in
the United States, which regards such evidence as inherently unreliable,
easily susceptible to abusive manipulation, and at best merely a repre-
sentation of the opinion of one party to a hypothetical transaction that
was never confirmed by the opinion of another.82 Moreover, offers re-
quire collateral inquiry to determine if they are an accurate indication
of market value or if they are influenced by personal reasons unrelated
to market value, and the offeror may not be before the court and subject
to cross-examination.83 For these reasons, and because the value of
evidence of offers is siight, they are excluded entirely from considera-

tion except as admissions.gﬁ

79, Carlson, Statutory Rules of Evidence for Eminent Domain Proceed-

ings, 18 Hastings L.J. 143, 156 (1966); T. Dankert, Condemnation
Practice Handbook, 14 California Real Estate Law & Practice, § 509.21

(1976).

80. 31 Cal. Jur.3d Evidence § 193 ( 3.
8l. 50 Cal.2d 502, 326 P.2d 135 (1958).
82. Uniform Eminent Domain Code § 1113(2) {1974) (Comment}.

83. Note, Valuation Evidence in California Condemnation Cases, 12 Stan,

L. Rev. 766, 785-88 (1960).

84. Recommendation and Study Relating to Evidence in Eminent Domain

Proceedings, 3 Cal. L. Revision Comm'n Reports A-1, A-7-A-8 (1960).
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Leases of Subject Property

Theoretically, the reasonable rental value of the property 1s an
accurate guide to the walue of the property at any particular time, and
an existing lease is relevant evidence of the reasonable rental value.85
Section 817 of the Evidence Code codifies the rule that a lease of the
subject property may be used as a basis for an opinion as tc the value
of the property.86 Extension of the Evidence Code to noncondemnation

cases would not change this general prineciple of law.sy

Comparable Leacses

As a general rule, leases of comparable property, unlike sales of
comparable proparty, have beea inadmissible to show the value of prop-
erty being valucd.gs A major problem in the comparison of lease data as
opposed to sal«s data is that, in additicn to land size, shape, loca-
tien, and utility, the terms, clrcumstances, and conditions of the lease
must also be tsken into account, _

Evidence Code Section 818 permits use of comparable leases for the
limited purposes of determining the value of a leasehold interest in the
subject property and for deriving a reasonable rental value for the
subject property for purposes of capitalization. The safeguards defin-
ing criteria for comparability of sales in Section 816 are incorporated
in Section 818; for leased property to be considered comparable for
purposes of basing an opinion on 1t, 1t must meet the criteria specifi-

cally set forth in Section 816.90

85. San Bernardino County Flood Control District v. Sweet, 255 Cal.
App.2d 889, 63 Cal. Rptr. &40 (1967); California Condemmation
Practice § 4.56 (Cal. Cont. Ed. Bar 1973).

86, People v, Lynbar, Inc., 253 Cal. App.2d 870, 876, 62 Cal. Rptr.

320, {1967); People v. Dunn, 46 Cal.2d 639, 297 P.2d 964
(1956); People v. Pera, 190 Cal. App.2d 497, 12 Cal. Rptr. 720
(1963).

87. See, e.g., Foreman & Clark Corp. v. Fallomn, 3 Cal.3d 875, 479 P.2d
362, 92 cal. Rptr. 162 (1971); 31 Cal. Jur.3d, Evidence § 195

( ).

88. Whitaker, California Property Valuatien, 2 U,S5.F. L. Rev. 47, 76
(1967).

89, T. Dankert, Condemmatlon Practice Handbook, 14 California Real
Estate Law and Practice § 509.25 (1976).

90. C(ity of Ontarilo v. Kelber, 24 Cal. App.3d 959, 101 Cal. Rptr. 428
(1972).
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Evidence Code Section 818 thus represents a modest but reasonable
expansion of the general law relating to admissibllity of evidence to

prove value of property.

Value of Other Pronerty

Although sales and leases of comparable property are a proper basis
for an opinion as to value, au opinion of the value of the comparable
property is not s proper basis.91 Consideration of an opinion of the
value of property other than that being valued is remote and would
require the determination of many other collateral questions involving
the weight to be given the opinion, which would unduly prolong the
trial.92 By the same recsoning, an opinion as to value may mot be based
on the capitalized value of rental or other income from comparable

property.93 This would involve irrelevant collateral matters that would

9
tend to confuse the jury and consume undue amounts of trial time. 4

These rules are specific applications of the general principle that
evidence may be excluded 1if its probative value is suistantially out-

weighed by the probabilicy that its admission will necessitate undue

91. Evid. Code §§ 816, 818, 822(d). While it has been suggested that
this rule might have the effect of precluding a witness from testi-
fying to adjustuments in sales of comparable property used as a
basis for an opinion, Secticn 822(d} is not so iitended and has not
been so applied. See, e.g., Merced Irrigation Dist. v. Woolsten-
hulme, &4 Cal.3d 478, 501-03, 483 P.2d 1, 16-17, 93 Cal. Rptr. 833,
848~49 (1971); Recommendation Relating to Evidencs of Market Value
of Property, 14 Cal. L. Revision Comm'n Reports 105, 122 (1977)
{Comment to Section 822{(d)); T. Dankert, Condemnation Practice
Handbook, 14 Calif. Real Estate Law & Practice § 509.05 (1976);
California Condemnation Practice § 9.49 (Cal. Cont. Ed. Bar 1973).
See alsc People v. Southern Pac. Transportation Co., 84 Cal, App.3d
315, 326-327, __ Cal. Rptr. . - (1978) (cost of acguisi-
tion of other property admissible to derive replacement cost of
subject property) (not final).

92. Recommendation and Study Relating to Evidence in Eminent Domain
Proceedings, 3 Cal. L. Revision Comm'n Reports Ta-1, A-8 (1960);
Witkin, California Evidence § 447(3) (1966}.

93. Evid. Code § 822(f).

94. Whitaker, Real Progertz Valuation in California, 2 U.S.F. L. Rev.
47, 84 (1967), Carlson, Statutory Rules of Evidence for Eminent
Domain Proccedings, 18 Hastings L.J. 143, 158 (1966).
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consumption of time or create substantial danger of confusing the issues
or of misleading the jury.95 The specific application is appropriate in

any case in which the value of property is in issue,

Capitalization of Income

Although commonly used in inheritance taxation cases, California
law generally precluded capitalization of income to walue real property
until the enactment of the Evidence Code wvaluation provisions.96 The
reason for this position was that the capitalization technique involves
a sipnificant potential for lnaccuracy. It requires an estimate of the
expected annual income from the property, and selection of an approp-
riate capitalizétion rate. A small difference in capitalization rate
will substantially affect the resulting value.g7 Because of the multi-~
tude of data required for accurate analysis, the income capitalizatiom
technique is often unreliable and may result in speculative values.98

There are siltuations where the technique can yield accurate results
which may be objectively tested. The clearest example is where rental
is the highest use of the property and it has been committed to that
use, since rent Inceme 1is often stable and largely attributable to the
property, and information as to similar investments is frequently avail-

able to indicate accurately the capitalization rate.99 It is in this

95. Ewid. Code § 352.

96. California Condemnation Practice § 4.49 {Cal. Cont. Ed. Bar 1973);
Whitaker, Beal Property Valuation in California, 2. U.S.F. L. Rew.
47, 76-78, 103-05 (1967).

97. T. Dankert, Condemnation Practice Handbook, 14 California Real
Estate Law & Practice § 508.11[4] (1976).

98. MWote, Valuation Evidence in California Cendemnation Cases, 12 Stam.
L. Rev. 766, 721-3C0 (1960); Whitaker, Real Preperty Valuation in
California, 2 U.S.F. L. Rev. 47, 77 (1967). See also Decision No.
80430, 74 Cal. P.U.C. Opinions 232 (1972) (capitalization approach
"uncertain," other approaches have "greater reliability"™).

99. ©Note, Valuation Evidence in California Condemnation Cases, 12 Stan.
L. Rev. 766, 794 (1960}.
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- situation that Evidence Code Section 819 liberalizes case law by permit-

ting use of the capitalization of income technique.100

Section 819 provides safepuards against speculative values by

imposing a number of limitations on use of the capitalization tech-
101
nique:

(1) Only rental income, as opposed to Income or profits from a
business conducted on the property, may be capitalized. This preserves
the general rule that business income may not be used to show the value
of property.m2 Profits from a business may not be capitalized because
this would introduce unduly speculative and uncertain elements depending

upon managerial skills or other factors that are remote from the issue

of property value.103

1QO. Whitaker, Real Property Valuation in California Condemmation
Cases, 2 U.S8.F. L. Rev. 47, 78 (1967):

Section 819 allows a witness to consider the capitalized
net rental value of the property as a basis for his opinion of
the value of that property. This change accords with the
appraiser's use of this method to value income-producing
properties, especially those subject to long term leases; and
in fact, wmany appraisers arpue that capitalizatien is theo-
retically the mest accurate valuation method. [footnote
omitted] The usual problems with the capitalization method
are lessened by restricting the use of the method to capital-
ization of rental wvalue, not income from the property or
profits of a business conducted on the property.

101. Carlson, Statutory Rules of Evidence for Eminent Domain Proceed-
ings, 18 Hastings L.J. 143, 151-52 (1366).

102, People v. Dunn, 46 Cal.2d 639, 297 P.2d 964 (1956); de Freitas v.
Town of Suisun City, 170 Cal. 263, 149 P. 553 (1915).

103. Cf. Uniform Eminent Domain Code § 1110 (1974) (valuation witness
may not capitalize Income or profits of a business conducted on the
property). Where the property being taken 1s the business itself,
however, capitalization of the business ilncome or profits is per-
missible. South Bay Irr. Dist. v. California-Aperican Water Co.,
61 Cal. App.3d 944, 133 Cal. Rptr. 166 (1976); Pollak & Downs, The
Antiparalleling Statute: A New Dimension in Public Utility
Condemnation, 60 Cal. L. Rev. 1116, 1133-34 (1972}.
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(2) Only the reasonable, as opposed to the actual, net rental value

may be capitalized. The actual rental may be above or below market,
which when capitalized results in a distorted value.l04

(3) In deriving a reasonable net rental value, only leases that
satisfy safeguards of comparability may be used.105

(4) Only rental from existing, as opposed to hypothetical, improve-

ments may be capitalized. This rule prevents undue speculation; it
106

preserves existing law.

Section 819 is a carefully circumscribed expanslon of the general
law relating to evidence of market value. It is consistent with the
practice in inhevitance tax valuation cases.10? Since its enactment,

1
one noncondemnatlon appellate case, City Bank of San Diego v. Ramage, 08

has enunciated similar rules:

In the case of property actually yielding an established
regular income, the capitalization of the net income, taking into
account the replacement cost of improvements as of the relevant
date, is a highly significant index of market value as of that
date.

The question of the adaptability of the subject property for a:
specific use is one of the matters to be considered in arriving at
an opinion as to its highest and best use. The profitability of
such use wmeasured in terms of specific amounts, and dependent upon
the nature and cost of specific improvements yet to be made, 1s not
admissible evidence on the subject of falr market value.

104. California Condemmation Practice § 4.44 {Cal. Cont. Ed. Bar 1973).

105. Evid. Code § 818; City of Rosemead v. Anderson, 270 Cal. App.2d
260, 266, 75 Cal. Rptr. 575,  (1%69) ("Similar safeguards [to
comparability] are provided with respect to the terms of leases
where the capitalization of income approach is used by the expert
in supporting his opinion of wvalue.'") 1In Parker v. City of Los
Angeles, 44 Cal. App.3d 556, 118 Cal. Rotr. 687 (1974), an ap-
praisal witness derived a capitalization rate from comparably sized
properties which by reason of their locatlon were not particularly
comparable to the subject prcoperty. The court noted that because
of the comparablility problen, apparently, the trial court dis-
counted the opinion of the witness. 44 Cal. App.3d at 562, 118
Cal. Rptr. at .

106, People v, Johnson, 203 Cal. App.2d 712, 22 Cal. Rptr. 149 (19862).

107. See Whitaker, Real Property Valuation in California, 2 U.S5.F. L.-
Rev. 47, 103-05 (1967).

108, 266 Cal. App.24 570, 586, 72 Cal. Rptr. 273, (1968} (fore-
closure and fraud).
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Replacement Cost

The extent to which replacement cost may be used to walue land and
structures is not clear. There 15 case law to the effect that depre-

ciated replacement cost is a proper means of valuing structures.109 The

technique is aiso ceommonly uced in property tax assessment cases.lIO

Evidence Code Section 820 makes clear for eminent domain and in-
verse condemmation cases that depreciated reproduction or replacement
cost may be used to value property. Thils represents a significant
change from prior law, and aligns California with the majority of other
jurisdictions.lll

Section 820 includes a number of limitations to ensure that the
replacement cost techaique will be used only where appropriate. The
technique may not be used unless the improvements enhance the value of
the property for its highest and best use; otherwise application of the
replacement cost technique would result in an improperly low value.ll2

In applying the technique, only matters that reasonably may be relied

upon by an expert may b2 used_113 And replacement cost may only be used
when relevant to the particular property being valued,114 and not

i15
speculative,

109. Cleland v. Thoratoa, 42 Cal. 437 (1872); Williams v. Faria, 112
Cal. App. 455, P. __ {1931); 31 Cal. Jur.3d Evidence § 192
{ ).

110. Whitaker, Real Property Valuation in Califormia, 2 U.S.F. L. Rev.
47, 89-91 (1967).

111, Note, Valuation Evidence in California Condemnation Cases, 12 Stan.
L. Rev. 766, 803-07 {1960)}; Carlson, Statutory Rules of Evidence
for Eminent Domain Progeedings, 18 Hastings L.J. 143, 150-51 (1966};
Whitaker, Real Property Valuation in California, Z U.5.F. L. Rev.
47, 78-81 (1967). Sce alse Uniform Eminent Demain Code § 1111
{1974) (adopting a provision comparable to Section 820).

112. T. Dankert, Condemnation Practice Handbook, 14 California Real
Estate Law ani Practice § 508.11[3] (1976).

113. Evid. Code § 8l4; People v. Southern Pac. Transportation Co., 84
Cal. App.3d 315, 327,  Cal. Rptr. _ , _ {1978} (not final);
cf. People v. Leaderchip Housing Systems, Ine., 24 Cal. App.3d 164,
100 Cal. Rptr. 747 (1972) (only factors that would be taken into
consideration in open market may be considered).

114. Redevelopment Agency v. D2l-Camp Investments, Inc., 38 Cal. App.3d
836, 842, 113 Cal. Rptr. 762, (1974).

115. People v. Southern Pac. Transportation Co., 84 Cal. App.3d 315,
326, Cal. Rptr. R {1978) (not final).
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The effect of Section 820 is to bring the standards for judicial
valuations and appralser valuations closer together, and to resolve
previous uncertainty in the law.116 It should apply to noncondemmation

cases generally.

Conditions in Vicinity

Market value of property is based on the highest and best use to
which the property can be put.117 In determining the value of property,
it is desirable not only to determine its adaptability for a particular
use by virtue of intrinsic characteristies such as size, shape, and
topographical conditions,u8 but also to determine the character of the
neighborhood and trends in development of other property in the general
vicinity.llg '

Evidence Code Section 821 codifies the rule that a valuation wit-
ness may take into account as a basls for an opinien the nature of the
improvements on properties in the general viecinity and the character of
the existing uses being made of such properties. This codifies prior
eminent domain case law.120 Noncondemmation law on this point is not

clear, but should be made clear.

Assessed Value

Evidence Cod= Section 822(c) precludes use of the assessed valua-
tion for taxation purposes to determine the value of property. It is
well recognized that assessed values of property cannot be relled upon
as an indication of its market value since they are generally applied-

with an eye to equalization of tax loads rather than an ascertainment of

116. Whitaker, Real Property Valuation in California, 2. U,S.F, L. Rev,
47, Bl (1967).

117. Sacramento S.R.R. v. Heilbrom, 156 Cal. 408, 104 P, 979 {(1909).

118. Hayward Union High School Dist. v. Lemos, 187 Cal. App.2d 348, 9
Cal. Rptr. 750 (1960}.

119. California Condemnation Practice § 4.8 (Cal. Comnt. Ed. Bar 1973).

120. Note, Valuation Evidence in California Condemnation Cases, 12 Stan.
L. Rev. 766, 774 n.31 {1960). Section 1112 of the Uniform Eminent
Domain Code is modeled after Section 821 of the Evidence Code. See
Comment to Uniform Eminent Domaln Code § 11312 (1974).
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market value, and are seldom determined in a consistent and systematic
121 - . .

manner, Appiication of this provision in noncondemmation cases would

codify existing law,122 and would be consistent with the rule in the

majority of other jurisdictions.123

Noncompensable Items

Evidence Code Sectlon 822(e) requires that a valuation witness
exclude from consideration in forming an opinion the influence of non-
compensable items of value. This provision has greatest application in
emlnent domain aund inverse condemmaticn proceedings, where such matters
as the effect of zn excrcise of the police power are excluded.lz4 Such
matters are peculiar to the substantive law of eminent domain and in-
verse condemnation, and application of Section 822{e) to noncondemnation
cases would not change the substantive law of those cases., Section
822(e) reiterates a general rule applicable in any case in which opinion
testimony is given——a witness may not base an opinion on any matter that

the witness "is precluded by law from using.”125

Conclusion

Property valuation issues should be governed by a uniform set of
rules. The foregoing discussion demonstrates that the Evidence Code
valuation provisions have crystallized an extensive, liberal, and well-
developed body of law relating to the determination of market value of
property. 1Its application to noncondemmation cases is appropriate for
both real and personzl properiy value determinations. It will largely
codify existing law, and will faveorably resoclve a number of uncertain-
ties in and unduly restrictive rules applicable in noncondemnation
cases. The Law Revision Coimission recommends that the Evidence Code

property valuation rules be appiled in noncondemmation cases.

12]. Recommendation and Study Relaiing to Evidence in Eminent Domain
Proceedings, 3 Cal. L. Revision Conm'n Reports A-1, A~8 (1960);
Uniform Eminent Demain Code § 1113(3) (1974) (Comment).

122, 31 Cal. Jur.3d, Evidence § 196 { Y.

123, Whitaker, Real Property Valuation in California, 2 U.S5.F. L. Rev.
47, B3 (1567).

124, See Uniform Eminent Demain Code § 1113(6) (1974) (Comment).

125, Evid. Code §§ B01, 802; see also Evid. Code § 803.
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Proposed Legislation

The Commission's recommendation would be effectuated by enactment

of the following measure:

An act to amend Sections 810 and Bl14 of and to add Section 823 to

the Evidence Code, relating to evidence in the valuation of propearty.

The people of the State of California do enact as follows:

40312
Evidence Code § 810 (amended)
SECTION 1. Section 810 of the Evidence Code is amended to read:

810, Fhis (z) Except where another rule is provided by statute,

this article provides special rules of evidence applicable saly =e
eninent demain asd inverse condemnatdien preeeedings to any action in

which the value of property Is to be ascertained .

{b) This article does not govern ad valorem property tax assessment

or equalization proceedings.

Comment. Section 810 is amended to remove the limitation on
application of this article to eminent doemain and inverse condemnation
proceedings. Thic article applies to any action or proceeding in which
the "value of property" is to be determined. See Section 811 and Com-
ment thereto ("value of propecrty” defined). See also Sectiocns 105 and
120 {"action" includes action or proceeding). These cases include, but
are not limited to, the following:

{1) Eninent domain proceedings. See, e.g., Code Civ. Proc. § 1263.310

{measure of compensation is fair market value of property taken).

(2) Inhericonce taxation. S5ee, e.g., Rev. & Tax. Code §§ 13311,
13951 (property taxed on basis of market value).

{3) Breach of conntract of sale. See, e.g., Com. Code §§ 2708, 2713
{measure of damages for nonacceptance, mondelivery, or repudiation is
based on market pricsz).

(4) Mortgage deficlency judgments. See, e.g., Code Civ. Proc.

§ 580a (judgment calculated on fair market value of property).

(5) Gift taxation. Sec, e.p., Rev. & Tax. Code § 15203 (gift tax
computed on market vaiue of property). . ,

(6) Fraud in the purchase, sale, or exchange of property. See,
e.g., Civil Code § 3343 {(measure of damages based on actual value of
property}. o ‘

(7) Other casec in which no statutory standard of market value or
its equivalent 1is prescribed but in which the court 1s required to make
a determination of market value, such as marrlage dissolution. See,
e.g., In re Marriage of Folb, 53 Cal. App.3d 862, 126 Cal. Rptr. 306
{1975). : - -

This article applies only where market value is to he determined,
whether for computiug damages ard benefits or for any other purpose. In
cases involving scme other standard of walue, the rules provided in this
article are not made applicable by statute.
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The introductory provise of subdivision {a) ensures that, where a
particular provision requires a special rule relating to value, the
special rule prevails over this article. See, e.g., Com. Code §§ 2723~
2724, By virtue of subdivision (b), property tax assessment and equali-~
zation proceedings, whether judicial or administrative, are not subject
to this article, since they are governed by a well-developed and ade-
guate set of rules that are comparable to the Evidence Code rules. See,
e.g., Rev. & Tax. Code §§ 1609, 1636-1641 (equalization proceedings);
Cal. Admin, Code, Tit. 18 (public revenues regulations).

Nothing in this section is intended to require a hearing to ascer-
tain the value of property where a hearing is not required by statute.
See, e.g., Rev. & Tax. Code §§ 14501-14505 (Inheritance Tax Referee
permitted but not required to conduct hearing to ascertain value of

property).

31787

Evidence Code § B8l4 (technical amendment)

SEC. 2. Section 814 of the Evidence Code is amended to read:

814, The opinion of a witness as to the wvalue of property is
limited to such an opinion as is based on matter perceived by or person-—
ally known to the witness or made known to him the witness at or before
the hearing, whether or not admissible, that is of a type that reason-
ably may be relied upon by an expert in forming am opinion as to the
value of property, including but not limited to the matters listed in

Sections 815 to 821, inclusive, and Section 823, unless a witness is

precluded by law from using such matter as a basis for his an opinion.

Comment. Section 814 is amended to reflect the enactment of Sec=
tion 823, listing commodity market reports and used car price guides as
proper bases for opinions. While the value of property may be deter-
mined by reference to matters listed in Sections 815 to 821 and 823
where appropriate, an opinion as to value may also be based on any other
matter that satisfies the general requirements of Section 814, See,
e.g., City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 473,

486 n.B, 546 P.2d 1380, n.3, 128 Cal. Rptr. 436, n.8 (1976)
(price trend data admissible}; People v, Southern Pac. Transportation
Co., 84 Cal. App.3d 315, 325, Cal. Rptr. , (1978) (not final)

(replacement cost of land as opposed to improvements admissible)}; South
Bay Irr., Dist. v, California-American Water Co., 61 Cal. App.3d 944,
980, 133 Cal. Rptr. 166, __ (1976) (capitalization based on nonrental
income admissible); Redevelopment Agency v. Del-Camp Investments, Inc.,
38 Cal. App.3d 836, 842, 113 Cal. Rptr. 762, (1974} (capitalization
based on gross rentals admissible); People v. Home Trust Investment Co.,
8 Cal. App.3d 1022, 1026, 87 Cal. Rptr. 722,  (1970) (noncomparable
sales admissible in appropriate circumstances}.
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Evidence Code § 8523 (added)
SEC. 3. Section 823 is added to the Evidence Code to read:

823. HNotwithstanding any other provision of this article, when
relevant to the determination of the value of property, the following
matter Is admissible as independent evidence and 1s a proper basis for
an opinion as teo the value of property:

{a) 1f the property being valued is regularly bought and sold in an
established commodity market, reports in official publications or trade
journals or in newspapers or perilodicals of general circulation pub-
lished as the reports of the market. The circumstances of the prepara-
tion of such a report may be shown to affect its welght but not its
admissibility.

(b) If the property being valued 1s a motor vehicle, used car price
guides customarily used by California automobile dealers for a motor
vehicle of that year and model.

Comment. Section 823 is an exception to the general rules that
value may be shown only by opinion testimony (Section 813(a)) and that
value may not be based on an opinion of the value of other property
(Section 822(d)). Subdivision (a) is derived from Commercial Code
Section 2274 (prevailing price of goods). Subdivision (b) is derived

from Code of €ivil Procedure Section 690.2 {(exemption of motor vehicle
from execution). . '
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APPENDIX (EVIDENCE CODE §§ 810-822, AS
AMENDED 1978 CAL., STATS., CH. 294)

EVIDENCE OF MARKET VALUE OF PROPERTY

B10. This article provides special rules of evidence applicable

only to eminent domain and Inverse condemmation proceedings.

811. As used in this article, "value of property" means market
value of any of the following:
{a) Real property or any interest therein.

(b) Tangible personal property.

812. This article is not intended to alter or change the existing
substantive law, whether statutory or decisional, interpreting the
meaning of "market value," whether denominated "fair market value" or

otherwise.

813. (a) The value of nroperty may be shown only by the opinions
of:

(1) Witnesses qualified to express such opinions;

(2) The owner of the property or property interest being valued;
and

(3) An officer, regular employee, or partner designated by a corpo-
ration, partnership, or unincorporated association that is the owner of
the property or property interest being valued, if the designee 1is
knowledgeable as to the value of the propertyror property Interest.

(b} Nothing in this section prohibits a view of the property being
valued or the admission of any other admissible evidence (including but
not limited to evidence as to the nature and condition of the property
and, in an eminent domain proceeding, the character of the improvement
proposed to be constructed by the plaintiff) for the limited purpose of
enabling the court, jury, or referee to understand and weigh the testi-
mony given under subdivision (a); and such evidence, except evidence of
the character of the improvement proposed to be constructed by the
plaintiff in an eminent domain proceeding, is subject to impeachment and

rebuttal.

"
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(c) For the purposes of subdivision (a}, "owner of the property or
property interest being wvalued" includes, but is not limited to, a

person entitled to possession of the property.

814. The opinion of a witness as to the value of property is
limited to such an opinion as is based on matter perceived by or person-
ally known to the witness or made known to him at or before the hearing,
whether or not admissible, that is of a2 type that reasonably may be
relied upon by an expert in forming an opinion as to the value of prop-
erty, including but not limited to the matters listed in Sections 815 to
821, inclusive, unless a witness is precluded by law from using such

matter as a basis for his opinioen.

815. When relevant to the determination of the wvalue of property,
2 witness may take into account as a basis for an opinion the price and
other terms and clrcumstances of any sale or contraét to sell and pur-
chase which included the property or property interest being valued or
any part thereof if the sale or contract was freely made in good faith
within a reascnable time before or after the date of valuation, except
that in an eminent domain proceeding where the sale or contract to sell
and purchase includes only the property or property interest being taken
or a part thereof, such sale or contract to sell and purchase may not be

taken into account if it occurs after the filing of the lis pendens.

3.d

816. When relevant to the determination of the value of property,
a witness may take into account as a basis for his opinion the price and
other terms and circumstances of any sale or contract to sell and pur-
chase comparable property if the sale or comtract was freely made in
good faith within a reasonable time before or after the date of valua-
tion. In order to be considered comparable, the sale or contract must
have been made sufficiently near in time to the date of valuation, and
the property sold must be located sufficiently near the property being
valued, and must be sufficiently alike in respect to character, size,

situation, usability, and improvements, to make it clear that the prop-
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erty sold and the property being valued are comparable in value and that
the price realized for the property sold may fairly be considered as
shedding light on the value of the property being wvalued.

817. (a) Subject to subdivision (b}, when relevant to the deter-
mination of the value of property, a witness wmay take into account as a
basis for an opinion the rent reserved and other terms and circumstances
of any lease which included the property or property interest being
valued or any part thereof which was in effect within a reasonable time
before or after the date of valuation, except that in an eminent domain
proceeding where the lease includes only the property or property inter-
est being taken or a part thereof, such lease may not be taken inte
account in the determipation of the value of property if it is entered
into after the filing of the 1is pendems.

{b) A witness may take into account a lease providing for a rental
fixed by a percentage or other measurable portion of gross sales or
gross income from a business conducted on the leased property only for
the purpose of arriving at an opinion as to the reasonable net rental
value attributable to the property or property interest being valued as

provided in Section 819 or determining the value of the leasehold inter-

est. :

-

»

818. For the purpose of determining the capitalized value of the
reasonable net rental value attributable to the property or property
interest being valued as provided in Section 819 or determining the
value of a leasehold interest, a witness may take Into account as a
basis for his opinion the rent reserved and other terms and circum-
stances of any lease of comparable property if the lease was freely made

in good faith within a reasonable time before or after the date of

valuation.

819. When relevant to the determination of the value of property, 2

a witness may take into account as a basis for his opinion the capital-

ized value of the reasonable net rental va}ue attributable to the land

L
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and existing improvements thereon (as distinguished from the capitalized
value of the Iincome or profits attributable te the business conducted

thereon).

820. Uhen relevant teo the determination of the value of property,
a witness may take into account as a basis for his opinion the value of
the property or property interest being valued as indicated by the value
of the land together with the cost of replacing or reproducing the
existing improvements thereon, if the improvements enhance the value of
the property or property interest for its highest and best use, less

whatever depreciation or obsolescence the improvements have suffered.

821. When relevant to the determination of the value of property,
a witness may take into account'és a basis for his opinion the nature of
the improvements on properties in the general vicinity of the property
or property interest being valued and the character of the existing uses

being made of such pfoperties.

t

822, MNotwithstanding the provisions of Sections 814 to 821, the
following matter is inadmissible as evidence and is not a proper basis
for an opinion as to the value of property:

{a) The price or other terms and circumstaunces of an acquisition of
property or a property interest if the acquisition was for a public use
for which the property could have been taken by eminent domain.

(b) The price at which an offer or option to purchase or lease the
property or property interest being valued or any other property was
made, or the price at which such property or intersst was optioned,
offered, or listed for sale or lease, except that an option, offer, or
listing may be Introduced by a party as an admission of another party to
the proceeding; but nothing in this subdivision permits an admission to
be used as direct evidence upon any matter that may be shown only by
opinion evidence under Sectlon 813.

(¢) The value of any property or property interest as assessed for
taxation purposes or the amount of taxes which may be due on the prop-

erty, but nothing in this subdivision prohibits the consideration of
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actual or estimated taxes for the purpose of determining the reasonable
net rental value attributable to the property or property interest being

valued.

(d) An opinion as to the value of any property or property interest
other than that being wvalued.

{e)} The influence upon the value of the property or property inter-
est being valued of any noncompensable items of value, damage, or in-
Jury.

(£f) The capitalized value of the income or rental from any property

or property interest other than that being valued.
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