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Memorandum 79-2 

Subject: Study D-900 - Wage Garnishment Procedure 

The Commission distributed for review and comment a tentative 

recommendation (copy attached) that would change existing law to remove 

the levying officer from the wage garnishment procedure. The tentative 

recommendation would permit the judgment creditor to serve the wage 

garnishment order on the employer by regular mail and would require the 

employer to pay the amount withheld directly to the judgme~t cr~ditor. 

The recommendation is opposed by: 

(1) The County Clerks Association (Exhibit 1). 
(2) California State Sheriffs ' Association (Exhibit 2) (see 

also Exhibit 3). 
(3) California Association of Collectors (oral communication 

from legislative representative). 

The recommendation was supported by: 

(1) United States Attorney--Central District of ~California-
Claims & Judgments Section (Exhibit 4). 

(2) Will iam M. Wrigh t (Exhib itS) • 
(3) Conrad D. Breece (Exhibit 6). 

Concern about various aspects of the tentative recommendation was ex

pressed by four commentators who suggested that revisions be made to 

deal with particular problems: 

(1) Legal Aid Society of San Mateo (Exhibit 7). 
(2) Legal Aid Foundation of Los Angeles (Exhibit 8). 
(3) Justice Robert Kingsley (Exhibit 9). 
(4) Franchise Tax Board (Exhibit 10). 

We have not attempted to summarize the attached letters, ~because we 

do not believe that there is any reasonable chance the tentative recom

mendation would be approved by the Legislature. This recommendation 

would have a reasonable chance of enactment only if it were gerierally 

supported by both debtors and creditors. The California Association of 

Collectors is opposed and there is no great enthusiasm for the recommen

dation on the part of debtors. Accordingly, the staff recommends that 

the Commission not submit this recommendation to the Legislature~ We 

suggest, however, that you read the various letters attached to deter

mine whether you agree with the staff or whether you believe thist€nta

tive recommendation should be given further consideration by the Commis

sion at a future meeting. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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January 16, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, Ca. 94305 

Dear Mr. De Moully: 

I am writing to express the concern of the 
County Clerks' Association over the Law Revision 
Commission's tentative proposals relating to wage 
garnishment procedures. 

Basically, we feel that over the years 
sheriffs and constables have developed staffs, 
procedures and controls to administer earnings 
withholding orders efficiently and judiciously, 
and we believe that the interests of debtors, 
creditors and employers would best be served 
by continuing the involvement of levying officers 
in the process. 

If a change is to be made, however, we 
strenuously object to transferring some of the 
levying officers' functions to clerks of the 
various courts without providing for either: 
1. a corresponding transfer of personnel to perform 
the work; or 2. a source of revenue which would 
permit clerks to add sufficient staff to deal with 
the increased workload. 

It is recognized that municipal court clerks 
would inherit the greater portion of the trans
ferred functions and would be impacted more than 
county clerks. Nevertheless, in the wake of 
Proposition 13, we feel that any act which 
imposes additional duties on any agency of local 
government must also provide for the resources 
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with which to carry out those duties. Many clerks are 
operating with reduced staffs now, and have had to shorten 
the hours their offices are open to the public. Any 
increase in the workload without a corresponding increase 
in staff would only exacerbate an already bad situation, 
leading to a further deterioration of services to all 
persons who use the courts. 

I urge the Commission to give careful consideration to 
these points before making a final decision on the te<ntative 
recommendation. 

les 

cc: Robert L. Hamm 
James A. Simpson 
Carl M. Olson 

/-, 
Very truly yours, 

v,' O--;! 
'1JId£J1i" a -~h4A< 
GEORGE A. MANN 
President 
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January 8, 1979 

California Law Revision Commission 
Stanford Law School 
Stanford, CA 94305 

Attention: Mr. John H. DeMoully, Executive Secretary 

Dear Sir 

The California State Sheriffs' Association Civil Procedure 
Committee has reviewed carefully your proposed Tentative 
Recommendation relating to Improvements in Employees 
Earnings Protection Law. We concur with your recommenda-
tion as to the service by First-Class Mail but do not agree 
with your proposal to delete the responsibility of the levying 
officer. 

As was aptly stated in the introduction, the 
does act as a middleman between the creditor 
protecting the rights and interest of both. 
personal interest in the action and being a 
layman, he is in a position to regulate the 
and prevent abuse of judicial process. 

levying officer 
and debtor, 
Having no 

well informed 
proceedings 

Since an Earnings Witholding Order may be issued against 
multiple debtors in an action and a writ of execution issued 
against other property, the possibility exists certainly 
that the collections may far exceed the judgment. As only 
the creditor is responsible for insuring that the collections 
are correct, the debtor is at his mercy. It could be necessary 
for the debtor to rely on expensive litigation in already 
overcrowded courts, for recovery of those excess amounts 
collected. Under the present system the levying officer 
acts as "Trustee" of monies received, accounting to the 
parties and to the court. It is doubtful that this expertise 
would be available in the handling by pro-per creditors. It 
would appear that the fee paid to the levying officer is a 
small price to pay for the service received. 

This recommendation would make the exemption law more 
complicated and more difficult for the debtor by creating 
different procedures and offices to be dealt with depending 
on the method of levy. For example, a claim of exemption 
on earnings in the hands of the employer or creditor would 
be filed with the court, while a similar claim under the 
same section on earnings deposited in a bank must be filed 
with the levying officer. Many debtors are denied the 
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protection to which they are legally entitled by lack of 
knowledge. Increasing th~ knowledge required would 
certainly not be to their benefit. 

Though this recommendation would appear to benefit pro
fessional creditors, it is certainly questionable as to 
the benefits provided to the private citizen who infrequently 
has cause to become involved with debt collection practices. 
Where in the past he could turn to the levying officer for 
assistance, he will now be forced to acquire a knowledge 
of civil procedures or employ an attorney or professional 
collector to assist him. The cost to the creditor and 
debtor certainly would far exceed the levying officer's 
fee for serving the garnishment, even if this fee were 
increased to recover actual costs. 

Your statement that the savings to the taxpaying public in 
eliminating the levying officer will be offset in part by 
the necessity for establishing staff positions within the 
office of the court clerks to handle exemption claims. It 
would appear that your effort would only remove a function 
from one county office to another without actually accomplish
ing any great saving for the citizens of the community. 

Historically the responsibility of enforcing a judgment was 
placed with the Sheriff for the protection of the citizenry. 
It is questionable that this protection is no longer required 
and that the time is now proper for the legislature to 
permit the general public to take the law into their own 
hands. This sets a precedence which may lead to further 
encroachments and "self help" law enforcement which could 
cause serious problems. 

The California State Sheriffs' Association respectfully 
requests your reconsideration of your tentative recommenda
tion as we truthfully believe, both the creditor and debtor 
benefit from the efforts of levying officers in their handling 
of collections and accountability of same. 

s~~ 
Duane Lowe, President 
California State Sheriffs' Association 

ar 
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California 
January 15, 1979 

John H. DeMoully, Executive Secretary 
California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Office of the Sheriff 
180 West Hedding Street 

San Jose, California 95110 

Robert E. Winter, Sheriff 

RE: PROPOSED IMPROVEMENTS IN EMPLOYEES EARNINGS PROTECTION LAW 

Dear Mr. DeMoully: 

Although I strongly and actively support the public mandated 
"economy in government" vrinciple of Proposition 13, and 
recognize the Commission s continuing efforts toward that end, 
as an elected sheriff, charged with the economic service of 
the public need, I feel the proposed improvements will create 
a false economy and do the public I serve a grave disservice. 

The removal of levying officers from the procedural scheme of 
levies against debtors' earnings effectively takes away the 
assistance and protection historically provided by them to 
creditors, debtors, garnishees, and third party claimants, 
including those with both extensive and very limited knowledge, 
and sometimes apparent ineptness, carelessness, or dishonesty. 
My civil people confirm a significant amount of time on earnings 
garnishments is spent providing these public services and their 
nature and frequency verify a real need for continuation. The 
already overburdened courts will pick up some of the loss, 
probably with as or more highly paid help, but many major areas 
of concern will remain unassisted and unprotected unless they 
too become the courts' responsibility as seems likely. The 
original, recent revisions to reduce levying officers' burdens 
by allowing registered or certified mail services and limitations 
on withholdings to cut exemption claims, and future legislation 
to improve cost recoverr through fee increases, with retention 
of the levy£Bg officers assistance and protection, are more 
desirable. 

Retention of levying officers to perform these very necessary 
services, with economy efforts directed toward more cost effec
tiveness within that concept, seems to me to be a far more 
viable approach to implementation of Proposition 13, and I 
encourage your action in that direction. 

Very truly yours, 

~~~ 
ROBERT E. WINTER 
SHERIFF 

MHL/mk 

An Equal Opportunity Employer 
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UNITED STATES ATIORNEY 

CENTRAL DISTRICT OF CALIFORNIA 

Claims & Judgment's Sec tion u, s. COURT HOUSE 
312 No, SPRING STREET 

Tel: (213)688-2470 Los ANGELES, CALIFORNIA 90012 

December 13, 1978 

John H. DeMoully, Executive Secretary 
California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Dear Mr. DeMoully: 

Pursuant to your Letter of Transmittal dated 
November 30, 1978, pertaining to "Tenta ti ve 
Recommendation relating to Improvements in Em
ployees' Earnings Protection Law," I strongly 
support the tentative recommendation for the 
reasons given in your Tentative Recommendation. 

Service by mail and elimination of the levying 
officers will be of benefit to the creditor, debtor 
and levying officers. We have experienced consider
able difficulty in obtaining prompt and accurate 
payment from our levying officers and am sure that 
their being relieved of this duty would be welcomed 
by them and us, 

Very truly yours, 

~." . ?:c::~""A'/ GR'W, BLANC~D_, 
A {stant United States Attorney 
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December 8, 1978 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Gentlemen: 

Re: Tentative Recommendation Relating 
to Improvement in Employees' Earnings 
Protection Law (November 1978) 

F'HILIF' A. RAY 11911-19701 

LAWRENCE DRAPER, .JR. 

0 ... COuNSEL 

TE:LEPHONE 

[415] 397-46QO 

I have examined the above-described tentative 
recommendation which recommends two improvements in California's 
Employees Earnings Protection Law, namely: (1) service by 
first-class mail of earnings withholding orders, and (2) 
elimination of duties of levying officer. I support both 
these recommendations, which I believe will expedite the 
levying procedure and will eliminate cost to the temporary 
benefit of the judgment creditor and to the ultimate benefit 
of the judgment debtor. The involvement of sheriffs and 
marshals in the wage garnishment is unnecessary and time
consuming for them and the elimination of this involvement 
should result in significant savings to the taxpayers. 

In short, I believe your recommendations benefit 
all parties involved in the wage levying procedure and the 
public at large. You are to be congratulated on this type 
of constructive recommendation. 

WMW/sw 
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December 13, 1978 

California Law Revision Commission 
Stanford Law School 
stanford, California 94305 

Gentlemen: 

Re: Tentative Recommendation Relating to 
Improvements in Employees' Earnings 
Protection Law, November 1978 

PHIl".IP A. RAY 11911-19701 

LAWRENCE ORAPER, JR. 

0" COUNSEL 

TELEPHONE 

[415] 397-4600 

I have studied the tentative recommendation of the 

Commission regarding improvements in the employees' earnings 

protection law. I have substantial experience in the credi-

tors' remedies field and concur strongly with the Commission 

that the proposed changes are long overdue and will result 

in savings to both creditors and debtors. 

CDB:dlc 

Very tr.u.~ly}fd/7 
C-{1(!!:~v;O 

Conrad D. Breece 
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PETER H. REID 
EXECUTIVE DIRECTOR' 
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LEGAL AID SOCIETY OF SAN MATEO COUNTY 

2221 BROADWAY 

REDWOOD CITY, CALIFORNIA 94063 

TELEPHONE (415) 365-8411 

December 11, 1978 

California Law Revision corrunission 
Stanford Law School 
Stanford, CA 94305 

Dear Sir or Madam: 

Re: 'l'en ta ti ve Recorrunenda tion 
relating to Improvements 
In Employees Earnings 
Protection Law (Uov. 1978) 

In reviewing the proposed changes in the 1978 statute 
I noted certain areas of potential confusion and conflict. 
However, I do support the service by first class mail of 
earnings withholding orders, and the elimination of duties 
of levying officers. 

In reviewing the statutory scheme by which the employer 
delivers the withneld funds to the judgment creditor 
(§ 723.025; 723.104 & 723.125), I could not determine if the 
employer must hold the funds until after the tinte in which 
the debtor may file a claim of exemption. It is also unclear 
whether the employer holds the garnished sum during the 
pendency of a claim of exemption. 

I urge that these statutes be amended to provide that 
the employer does not release any sums to the judgment creditor 
nntil 15 days after the date of levy. Additionally, the 
statutes slloula specify blat once served with notice of a claim 
of exemption by the clerk of the court, ble er.lployer retains 
all garnished funds until he or she is aovised of the court's 
ruling on the claim of exemption. 

In the event the judgment creditor is indigent he or 
she will probably spena those funas_realized through a garnish
ment soon after receiving said funds from the employer. If 
a claim of exemption is subsequently granted, the inaigent 
debtor will, as a practical matter, be unable to gain return 
of the previously garnished funds from the judg-ment creditor. 

I see no logical basis to eliminate the requir.ement 
of a receipt from the judgment creditor to the debtor when 
the garnished funds are pursuant to a withholding order for 
support (§ 723.026). I think it would be advisable to delete 
the last sentence in § 723.026. All judgment debtors should 
be provided by a record of payments. As we all know, many 
disputes arise within the context of support hearings as 
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to exactly what sums have be_en paid or received by the 
parties. 

In order to reduce the possibility of a judgment 
creditor receiving funds in excess of the judment amQunt, 
I suggest that § 723.027 be amended to state the judgment 
creditor shall serve an acknowledgment of the satisfaction 
of judyment upon the employer within five (5) days after 
the judgment is satisfied. There m an inherent ambiguity 
in the word "promptly"which could create unnecessary 
friction between the debtor, the employer and the creditor. 

I also propose that § 723.079 be amended to require 
the delivery of a receipt to the taxpayer for amounts paid 
over to the state pursuant to a withholding order. I was 
at a loss in reviewing the statute to discover any reason 
why the state should be given a dispensation in giving a 
receipt for monies it receives. It seems totally inappropriate 
to require the debtor to make a written request fora receipt. 
'fhe debtor in all likelihood would expect a receipt. 

Thank you for the opportunity comment on this tentative 
recommendation. 

BWN:bc 

Yours very truly, 

~#'~~ 
BRIAN \,. HEHCOMB 
Attorney at Law 
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LEGAL AID FOUNDATION OF LOS ANGELES 
2301 SOUTH HILL STREET' LOS ANGELES. CALIFORNIA 90007 • (213) 748-0431 

California Law Revision 
Commission 

Stanford Law School 
Stanford, California 94305 

Gentlemen: 

January 15, 1979 
IN REPLY PLEASE REFER TOI 

I have reviewed your reCO!IIIEndations in regards to "Improvements 
In Employees' Earnings Protection Law". I have some serious con
cerns, especially because of your recommendation that the marshall 
be eliminated as the levying officer in wage garnishIrent proceedings. 
Your intent is to have the parties be responsible for all acts 
presently performed by the levying officer. 

My concerns relate to the situation "mere a claim of exeIJlltion 
is filed. Presently, if the judgment debtor wins his claim, any 
mmries withheld by the levying officer are returned to the debtor. 
Under the proposed rule, these monies would be in the hands of the 
creditor. It is my feeling that many creditors will not return any 
money that they have received in this situation. The debtor will 
not have a practical remedy to get these monies back.· Even a law
suit against the creditor would be of little help, as the creditor 
could simply offset any liability he has against the judgment he 
already holds. . 

I base my concern on a situation that already exists. Following 
the enforcement of a writ of execution for possession in an eviction 
action, the marshall locks up the premises and turns possessionover 
to the landlord. Any personal property still on the premises is to 
be turned over to the ex-tenant upon tender of reasonable storage 
fees. Invariably, landlords refuse to comply, insisting that they 
be paid any past due rent before they will give up the property they 
hold. There is no practical solution for the ex-tenant in that sit
uation, and there will be no practical "JaY for someone who wins a 
claim of exemption to get their money back either. 

Another problem will be that the clerk will not accept a claim 
of exemption without a filing fee if it is the first paper filed by 
the judgment debtor in a case. This will be a financial hardship to 
someone who is already in financial difficulty, especially in this 
era of contantly rising filing fees. Presently this problem doesn't 
exist because the claim of exemption is filed with the marshall and 
not the clerk. 
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I hope that you will consider these problems in your deliberations, 
and that you modify your proposals to alleviate these potential problems, 
I would be more than happy to give you examples of fact situations 
which would illustrate my concerns. 

R 
S 

s 
f 
b 

cc: T. Rothchild & 
C, Reisman 

Yours truly, 

c1JZ 
RO SI~ 
Directing Attorney 
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ROBERT KINGSLEY 
ASSOCIATE .JUSTICE 

STATE OF CALIFORNIA 

COURT OF APPEAl.. 
SECOND DISTRICT-DIVISION FOUR 

3580 Wll..SHIRE BOULEVARD 

LOS ANGELES, CALIFORNIA 130010 

January 23, 1979 

California Law Revision Commission, 
Stanford Law School, 
Stanford, California 94305 

Gentlemen: 

I have reviewed the Tentative Recommendation relating 
to Improvements in Employees' Earnings Protection Law. 
I have two comments: 

(1) I am troubled by the substitution of first class 
mail for certified mail. There was a time when 
first class mail got delivered accurately and 
promptly, but those days (alas) are gone. Certified 
mail is inexpensive and little trouble for anyone; 
I would retain it. 

(2) Although the proposed law requires the creditor 
to send the employee a receipt, the law does 
not, so far as I can see, require the employer 
to tell the employee about anything other than 
the original order. The employee, for subsequent 
payments, gets a check for less than he has 
earned but no explanation of the deductions! 
It would harm the employer little to include the 
payments under the order, along with the with
holding tax data (now required), when he sends 
the check. 



, 

Men:o 79-2 
STATE OF CALIFORNIA 

FRANCHISE TAX BOARD 
SACRAMENTO, CALIFORNIA 95867 

(916) 355-0728 

January 11, 1979 

John H. DeMoully 
Executive Secretary 

EXHIBrr 10 

California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Dear Mr. DeMoully: 

In reply refer to: 
410:PSP:sw 

This department has reviewed the Commission's tentative 
recommendations relating to Improvements in Employees' Earnings 
Protection Law and has the following comments. 

Section 5 of the proposal, adding Section 723.026 to the Code 
of Civil Procedure, would require the judgment creditor to 
issue to the judgment debtor a monthly receipt and accounting 
of payments received from employers pursuant to a civil 
earnings withholding order. 

Section 11 of the proposal, adding Section 723.079 to the 
Code of Civil Procedure, exempts the state from the above 
requirement, unless the taxpayer requests in writing that 
receipts be sent. 

This department's current practice is to voluntarily provide an 
accounting of debits and credits, applied to a liability, upon 
request of the taxpayer. Because the bulk of this department's 
collection effort is machine billed and processed, the source of 
payments received, i.e., be it employer, bank, taxpayer, etc., is 
never identified. Requiring a separate receipting for and cumula
tion of employer payments only could create an onerous administrative 
burden without any justifiable purpose being accomplished. There 
has been no showing that, with respect to withholding orders for 
taxes, amounts are not properly credited to the taxpayer's account. 

Under the circumstances, we recommend deletion of proposed CCP 
Section 723.079 and amendment of proposed CCP Section 723.026 to 
provide a similar exemption for an earnings withholding order for 
taxes, as is proposed for a withholding order for support. 

The other changes proposed by the Commission do not appear to 
have any significant effect on this department's efforts. 

very)trul~y ~o~~:, .~ ~? 
,-.-~:J--·t/t~ v,i./u/~ 

Bruce W. alker 
Chief Counsel 

-~-~- .. 

...... ,. 
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STATE OF CALIFORNIA 

CAL I FOR N I A LAW 

REV I S ION COM ISS ION 

TENTATIVE RECOMMENDATION 

relating to 

IMPROVEMENTS IN EMPLOYEES' EARNINGS PROTECTION LAW 

November 1978 

CALIFORNIA LAW REVISION COMMISSION 
Stanford Law School 

Stanford, California 94305 

Important Note: This tentative recommendation is being distributed 
so that interested persons will be advised of the Commission's tentative 
conclusions and can make their views known to the Commission. Any 
comments sent to the Commission will be considered when the Commission 
determines what recommendation, if any, it will make to the California 
Legislature. It is just as important to advise the Commission that you 
approve the tentative recommendation as it is to advise the Commission 
that you object to the tentative recommendation or that you believe that 
it needs to be revised. CO~lliENTS ON THIS TENTATIVE RECO~NDATION 
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN JANUARY 29, 1979. 

The Commission often substantially revises tentative recommenda
tions as a result of the comments it receives. Hence, this tentative 
recommendation is not necessarily the recommendation the Commission will 
submit to the Legislature. 



D-9oo 65/192 

November 1978 

TENTATIVE RECOMMENDATION 

relating ~ 

IMPROVEMENTS IN EMPLOYEES' EARNINGS PROTECTION LAW 

1 The Employees' Earnings Protection Law, governing wage garnishment 
2 procedure, was enacted in 1978 upon recommendation of the California 

Law Revision Commission. 3 The Commission has continued its study of 

wage garnishment procedure and recommends two improvements in the 1978 

statute: (1) service by first-class mail of earnings withholding or

ders, and (2) elimination of duties of levying officer. 

Service by First-Class Mail 

The Employees' Earnings Protection Law authorizes delivery of many 
4 orders, notices, and documents by first-class mail but limits service 

of an earnings withholding order to personal delivery or registered or 
5 certified mail, return receipt requested. 

Experience indicates that a person to whom first-class mail is 

sent is more likely to receive the mail, and to receive it more quickly, 

than 1f it is sent by registered or certified mail. First-class mail 

service has long been used by the state in enforcing tax liabilites by 

wage garnishment, and the Employees' Earnings Protection Law speci

fically authorizes service of all orders, notices, and documents by the 
6 state by first-class mail. First-class mail is also less expensive 

than other forms of service. I 

1. Code Civ. Proc. §§ 723.010-723.154. 

2. 1978 Cal. Stats., Ch. 1133, § 7. 

3. Recommendation Relating ~ Wage Garnishment, 13 Cal. L. Revision 
Comm'n Reports 1703 (1976). 

4. E.g., Code Civ. Proc. §§ 723.104(b) (emplO¥9~'a return), 723.105(d) 
(judgment creditor's notice of opposition). 

5. Code Civ. Proc. § 723.101. 

6. Code Civ. Proc. § 723.080. 
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For these reasons, the Commission recommends that first-class mail 

be authorized for all orders, notices, and documents, including an 

earnings withholding order. Nothing in the recommended legislation 

would preclude a person from using a more costly form of service at that 

person's own expense. But, to encourage fullest use of first-class 

mail, the Commission further recommends that the costs of service under 

the Employees' Earnings Protection Law not be a recoverable cost. Use 

of first-class mail will result in a substantial saving to the judgment 

creditor initially and to the judgment debtor ultimately. The law 

provides adequate remedies--such as citation for contempt and liability 

for abuse of process--to protect against any possible abuse of the 

first-class mail procedure. 

Duties of Levying Officer 

Under the Employees' Earnings Protection Law, the levying officer 

acts as a middleman between court, judgment creditor, judgment debtor, 

and employer. The levying officer serves the earnings withholding order 
7 on the employer, receives the withheld earnings from the employer and 

8 transmits them to the judgment creditor, receives exemption papers from 

judgment debtor and judgment creditor and transmits 
10 

9 them to the court, 

and transmits court orders to the employer. Some of these acts in-

volve a substantial commitment of resources by the levying officer, such 
11 as the duty to account for all amounts received. The fee for perform-

ing these acts is limited by law. 12 

The acts for which the levying officer is responsible could as well 

be performed by the parties themselves, without use of a middleman. 

-.~'" 

7. Code Civ. Proc. § 723.103. 

8. Code Civ. Proc. § 723.026. 

9. Code Civ. Proc. § 723.105. 

10. Code Civ. Proc. § 723.105. 

11. Code Civ. Proc. § 723.026. 

12. Govt. Code § 26750 (the fee is $8.50; no additional fees may be 
charged). 
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The judgment creditor can serve the earnings withholding order directly 

on the employer, the employer can send the withheld earnings directly to 

the judgment creditor, the judgment debtor and judgment creditor can 

transmit their exemption papers directly to the court, snd the court can 

transmit orders directly to the employer. There is no need for an 

intermediary in the wsge garnishment process. The use of the levying 

officer causes delay, for example, in the receipt of money by the judg

ment creditor and in receipt by the employer of a notice to terminate 

withholding from the judgment debtor's earnings. The fee charged by the 

levying officer, while inadequate for the services performed by the 

levying officer, represents an added burden that is ultimately on the 

judgment debtor. And the fact that the levying officer's fee is in-

adequate 

imposing 

increases the likelihood that the fee ~l be raised, thereby 

an even greater burden on the judgment d~btor. 

This is an area where a nonessential service and cost of the levy

ing officer can and should be eliminated. The taxpaying public is re

quired to support this function of the levying officer unnecessarily. 

In view of PropOSition 13 and the need to reduce spending by local 

government, the Commission recommends the removal of the duties of the 

levying officer under the Employees' Earnings Protection Law. 

The Commission's recommendations would be effectuated by enactment 

of the following measure. 

14/906 

An act to amend Sections 683, 723.022, 723.025, 723.027, 723.030, 

723.031, 723.073, 723.077, 723.080, 723.101, 723.102, 723.103, 723.104, 

723.105, 723.121, 723.122, 723.125, 723.126, 723.127, 723.129, and 

723.152 of, to repeal and add Section 723.026 to, and to add Sections 

723.079 and 723.155 to, the Code of Civil Procedure, to repeal Section 

26750 of the Government Code, and to amend Section 12 of Chapter 1133 of 

the Statutes of 1978, relating to the Employees' Earnings Protection 

Law. 

The people of the State of California do enact as follows~ 
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SECTION 1. Section 683 of the Code of Civil Procedure is amended 

to read: 

683. (a) The execution may be made returnable, at any time not 

less than 10 nor more than 60 days after its receipt by the officer to 

whom it is directed, to the court in which the judgment is entered. 

When the execution is returned, the clerk must attach it to the judgment 

roll, or the judge must make the proper entry in the docket. 

(b) If an execution is returned unsatisfied, another may be after

ward issued within the time specified in this code. 

(c) If property either personal or real be levied upon under such 

writ of execution but the sale thereunder be postponed beyond or not 

held within the return date after it is received by the officer to whom 

it was delivered and which has been returned to the clerk of the court 

in which the judgment is entered, upon request of the person in whose 

favor the writ runs the court may direct the clerk to redeliver such 

execution to the officer to whom it was directed in order to permit the 

officer to make an alias return of the proceedings of the sale or levy 

thereon as in the case of an original return of execution. 

(d) If proceeds resulting from a levy of execution are received by 

the levying officer after the writ has been returned to the court in 

which the judgment is entered, upon request of the person in whose favor 

the writ runs, the clerk shall redeliver such execution to the officer 

to whom it was directed in order to permit the officer to make an alias 

return of the levy as in the case of an original return of execution. 

(e) Whenever a writ of execution issued against real property 

containing a dwelling house has been returned, proof that notice re

quired by subdivision (d) or (g) of Section 690.31 has been served shall 

be indicated on the writ, or separately and attached to the writ. 

~£7 ~£ an ea~n~n~s w~thhold~ns o~de~ has been fss~ed end se~¥ed 

H~on the emrloye~ as p~o¥~ded in €ha~te~ ~T5 ~ommefteift~ w~tn &aetion 

7~3T9ie7 p~io~ eo the time the w~~t of e~ee~t~eft is mede ~et~~ahie 

Hnde~ s~bdiv~s~eft ~S7, the e~ee~tioft is ~etH~nsbie as ~o¥ided *n 

Beet ion 7~3Te~6T 

Comment. Section 683 is amended to delete the reference to the 
rules governing the return of a writ of execution when an earnings 
Withholding order has been served. A writ of execution is not issued in 
the case of an earnings withholding order. See Section 723.102 and 
Comment thereto. 
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14/913 

SEC. 2. Section 723.022 of the Code of Civil Procedure is amended 

to read: . 

723.022. (a) As used in this section, "withholding period" means 

the period which commences on the 10th day after service of an earnings 

withholding order upon the employer and which continues until the earli

est of the following dates: 

(1) The 100th day after the order was served. 

(2) The date the employer has withheld the full amount specified in 

the order. 

(3) The date of termination specified in a court order served on 

the employer. 

(4) The date of termination specified in a notice of termination 

served on the employer by the ie~y!ft~ ef£~eer 

(5) The date of satisfaction of the judgment pursuant ~ which the 

earnings withholding order is issued specified in !!. ~ of the satis

faction of judgment served ££ the employer. 

(b) Except as otherwise provided by statute, an employer shall 

withhold the amounts required by an earnings withholding order from all 

earnings of the employee payable for any period of such employee which 

ends during the withholding period. 

(c) An employer is not liable for any amounts withheld and paid 

over to the ie¥Y!ft~ o££!eer judgment creditor pursuant to an earnings 

withholding order prior to service upon the employer pursuant to pa~a

graph (3) or L (4) L or (5) of subdivision (a). 

Comment. Section 723.022 is amended to delete the references to 
the levying officer. The court order of termination referred to in 
subdivision (3) and the notice of termination referred to in subdivision 
(4) are served by the court clerk. Section 723.105. The satisfaction 
of judgment referred to in subdivision (5) may be served by either the 
judgment creditor or the judgment debtor. Section 723.027. Tne em
ployer pays amounts over to the judgment creditor. Section 723.025. 

18/530 

SEC. 3. Section 723.025 of the Code of Civil Procedure is amended 

to read: 

(a) Except as provided in subdivision (b), the amount required to 

be withheld pursuant to an earnings withholding order shall be paid 

monthly to the ievy~ft~ ef£!eer judgment creditor not later than the 15th 

day of each month. The initial monthly payment shall include all amounts 
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required to be withheld from the earnings of the employee during the 

preceding calendar month up to the close of the employee's pay period 

ending closest to the last day of that month, and thereafter each 

monthly payment shall include amounts withheld from the employee's 

earnings for services rendered in the interim up to the close of the 

employee's pay period ending closest to the last day of the preceding 

calendar month. 

(b) The employer may elect to pay the amounts withheld to the 

~e~i~~ effiee~ judgment creditor more frequently than monthly. If the 

employer so elects, payment of the amount withheld from the employee's 

earnings for each pay period shall be made not later than 10 days after 

the close of the pay period. 

Comment. Section 723.025 is amended to delete the references to 
the levying officer. Payments are made to the judgment creditor. Sec
tion 723.125. 

31/786 

SEC. 4. Section 723.026 of the Code of Civil Procedure is re

pealed. 

~~3T9~6T fet ~e ~e¥yi~s eff!ee~ she~~ ~eeei¥e eRd eeee~ftt 

fe~ e~~ emeH~ts ~eee4¥ed p~~e~eftt ee 5eeeieft ~23T92§ aRd ehe~~ pey 

ameuftte ee reeei¥ed e¥e~ ~e the pe~seR efttie~ed ene~ete at ~est 

saee e¥ery 39 deysT 

f~t Whe~e ea ee~ftiftSs withhs~diftS s~de~ hes eeeR 8er¥ed p~ie~ 

ee the time the w~ie ef e~ee~eieft is mede re~~ftee~e Hftde~ sHed4¥is4eft 

fet ef Seeeieft 683, ehe ~¥y4~g effiee~ mey, 4ft ~he ~~iftg sffiee~~s 

diee~etieft, ~eeH~ft ~he wrie ef exee~tisft ee e4the~ sf the fe~sw4ftg 

eimee~ 

f~t ~he w~it sf e~eeHe4eft mey ee reeHfHed efee~ ehe eerRiftge 

w4ehhs~d4ftg s~der eermifleees eftd ehe smSHae wiehhe~d ey ene emp~syer 

nee heeft peid s¥e~ es ehe ~e¥ring sffiee~T 

f2t ~e wrie sf e~eeHeieft mey ~e ree~rRed ee a ~me ee~~ie~ 

eheft ehs time speeif4ed ift pe~egrepft ~7T fft sHsh esee, ehe iSSHftflee 

sf ehe eer~inss wiehhs~di~g srder aftd ene deee sf its se~¥iee en 

ene empieye~ SflS~~ ee iadieeeed Oft ene wrie, &r sepereee~y ene eeeeshed 

ehe~eee, and e sHpp~emeftee~ ree~rft ea ehe ee~inss wiehHo~diHS ~de~ 

sfle~~ he meds ae the eime r~o¥ided 4ft pe~eg~aph ~t 4ft ~ho same menfte~ 

es ene wrie was ~eeHrHsdT 
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~e1 Ne~k~~~ ~~ 8Hbd~v~8~e~ ~e1 e~~e~a8 the e~me w~en~ wft~eft 

a ievy may be maae H~ae~ ~ne wri~ e£ e~ee~~ ~SHft~~ ~ wftien 

~e ea~~~~ ~kneia~~~ eraer was ~S&HeaT 

Comment. Former Section 723.026, which required the levying of
ficer to receive and account for earnings, is superseded by new Section 
723.026 which requires a receipt by the judgment creditor. 

18/531 

SEC. 5. Section 723.026 is added to the Code of Civil Procedure, 

to read: 

723.026. Not less frequently than monthly, the judgment creditor 

shall send the judgment debtor a receipt for payments received from the 

employer. The receipt shall state the amount of the payments received, 

the maximum amount that may be withheld pursuant to the earnings with

holding order, and the total amount received during the period the order 

has been in effect. No receipt is required for payments received pursu

ant to a withholding order for support. 

Comment. The receipt required by Section 723.026 not only provides 
the judgment debtor with a record of payments made on the judgment but 
also enables the judgment debtor to determine whether the employer has 
paid the amount withheld from earnings to the judgment creditor. 

32/815 

SEC. 6. Section 723.027 of the Code of Civil Procedure is amended 

to read: 

723.027. If the judgment pursuant to which the earnings withhold

ing order is issued is satisfied before the order otherwise terminates 

pursuant to Section 723.022, the judgment creditor shall promptly ee~~£y 

efte ievy~eg o££~eer wne snsii prempeiy eerm~~s~e ~fte ereer hy serv~~g 

e He~~ee ei eermies~e~ serve ~ acknowledgment of the satisfaction of 

judgment on the employer. Nothing in this section precludes the ~

ment debtor from serving ~ certified ~ of the satisfaction of ~

ment ~ the employer. 

Comment. Section 723.027 is amended to delete the duty imposed on 
the levying officer. The judgment creditor or judgment debtor serves 
~he satisfaction of judgoent on the employer, which terminates withhold
ing. Section 723.022(a)(5). 

405/002 

SEC. 7. Section 723.030 of the Code of Civil Procedure is amended 

to read: 
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723.030. (a) A "withholding order for support" is an earnings 

withholding order o~ ft wr~t ~f exeeut~6ft issued to collect delinquent 

amounts payable under a judgment for the support of a child, or spouse 

or former spouse, of the judgment debtor. A withholding order for sup

port shall be denoted as such on its face. 

(b) Notwithstanding any other provision of this chapter: 

(1) An employer shall continue to withhold pursuant to a withhold

ing order for support until the earliest of the dates specified in 

paragraph (2), (3), or (4) L or (5) of subdivision (a) of Section 723.022, 

except that a withholding order for support shall automatically termi

nate one year after the employment of the employee by the employer 

terminates. 

(2) A withholding order for support has priority over any other 

earnings withholding order. An employer upon whom a withholding order 

for support is served shall withhold and pay over earnings of the em

ployee pursuant to such order notwithstanding the requirements of an

other earnings withholding order. 

(3) Subject to paragraph (2) and to Article 3 (commencing with 

Section 723.050), an employer shall withhold earnings pursuant to both 

a withholding order for support and another earnings withholding order 

simultaneously. 

Comment. Section 723.030 is amended to delete the reference to the 
writ of execution. A writ of execution is not issued in the case of an 
earnings withholding order. See Section 723.102 and Comment thereto. 

405/003 

SEC. 8. Section 723.031 of the Code of Civil Procedure is amended 

to read: 

723.031. (a) Nothing in this chapter affects an order made pur

suant to Section 4701 of the Civil Code. 

(b) An order made pursuant to Section 4701 of the Civil Code shall 

be given priority over any earnings withholding order as provided in 

that section. An employer upon whom an order made pursuant to Section 

4701 is served shall withhold and pay over the earnings of the employee 

pursuant to such order not"ithstanding the requirements of any earnings 

withholding order. When an employer is required to cease withholding 

earnings pursuant to an earnings withholding order, the employer shall 

notify the ievy~ft~ 6ffieer judgment creditor who served the earnings 

-8-



723.077. (a) Subject to subdivision (b), an employer upon whom a 

withholding order for taxes is served shall withhold and pay over earn

ings of the employee pursuant to such order and shall cease to withhold 

earnings pursuant to any prior earnings withholding order except tbat a 

withholding order for support shall be given priority as provided in 

Section 723.030. When an employer is required to cease withholding 

earnings pursuant to an earlier earnings withholding order, the employer 

shall notify the ~e¥y!~~ eff!eer judgment creditor who served the earli

er earnings withholding order that a supervening withholding order for 

taxes is in effect. 

(b) An employer shall not withhold earnings of an employee pursuant 

to a withholding order for taxes if a prior withholding order for taxes 

is in effect, and, in such case, the subsequent withholding order for 

taxes is ineffective. 

Comment. Section 723.077 is amended to delete the reference to the 
levying officer. The judgment creditor serves the earnings withholding 
order. Section 723.103. 

405/398 

SEC. 11. Section 723.079 is added to the Code of Civil Procedure, 

to read: 

723.079. No receipt need be sent to the taxpayer for amounts paid 

over to the state pursuant to a withholding order for taxes unless the 

taxpayer has requested in writing that receipts for such amounts be 

sent. 

Comment. Section 723.079 provides an exception to the requirement 
of Section 723.026. 

405/188 

SEC. 12. Section 723.080 of the Code of Civil Procedure is amended 

to read: 

723.080. Service of a withholding order for taxes or of any other 

notice or document required under this chapter in connection with a 

withholding order for taxes may be made by the state by firs~-e~sss 

~!~. pes~s~e prepH4e. in the manner provided in Section 723.101 or by 

any authorized state employee. Serviee sf s wi~hhe~di~E erder fer 

es~es is eemp~e~e whe~ i~ is reeeived by ~he emp~srer or s ~erses 

deserieed in paragraph ~~1 sr ~1 sf stibdfvf9is~ ~ft1 sf See~ie~ ~~3Tf9~T 

5er¥iee ef, er ~he pre¥id!ng sf, sny s~her ssefee sr dsetimen~ re1~ 

Ee be served sr prs¥idee tinder ehis ehspeer in een~ee~ie~ wi~h s 
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W±~hhc~d~g &pee¥ ~e~ ~e~es i~ eempie~e ~ Eke fte~iee ~ eee~~ 
is depeei~ed ift ~he mHi! addressed ~e ~he ia~ kfiewe &d~ess e~ ~ 

pe~eea eft whom it is seryed er ~e wham ie is ee ee prCYidedT 

Comment. Section 723.080 is amended in recognition of the general 
provisions for service by mail. See Section 723.101. 

405/191 

SEC. 13. Section 723.101 of the Code of Civil Procedure is amended 

to read; 

723.101. (a) An earnings withholding order shall be served by the 

!ewyi~ effieer judgment creditor upon the employer by deHyery service 

of the order te ~ any of the following persons : 

(1) The managing agent or person in charge, at the time of service, 

of the branch or office where the employee works or the office from 

which the employee is paid. 

(2) Any person to whom a copy of the summons and of the complaint 

may be delivered to make service on the employer under Article 4 (com

mencing with Section 416.10) of Chapter 4 of Title 5. 

(b) Service of an earnings withholding order shall be made by 

first-class mail, postage prepaid L by personal delivery as provided in 

Section 415.10 or 415.20 i or by registered or certified mail, postage 

prepaid, with return receipt requested. Wfleft serviee is made ey 

mai!, serviee is eemp!e~ed at the time the fet~ra reeeipt is e~ee~~ed 

ey or eft eehs!f ef ~he reeipieftt~ tf the !evyiH~ e£fieer ~tempts 

seryiee ey mai! ttftder ~is sttediYisiea eHd dees ftet reeeive a ~ettt~ 

reeeip~ wi~hia !§ 6ftys from ~e date of dep6si~ fH ehe rnai! e£ the 

eeraiags withho!dift~ order, ehe !evyiftg offieer sha!! make serviee 

e8 proyided ift ftrtie!e 3 ~eommefleiftg w4th 5ee~ioft ~§~!Q1 ef 6hepeer 

4 ef ~it!e 5~ Service of ~ earnings withholding order is complete when 

it ~ received ~ or the return receipt is executed .£x. .£E. ~ behalf 2.h 
the employer or .§I_p_~rS5'n d~-"c_rt!Jed in subdivision (a). 

(c) Service of any other notice or document under this chapter may 

be made in the same manner as an earnings Withholding order. If service 

is made on the employer after the employer's return has been received by 

the !e~y±ng eff±ee~ ~dgment creditor , the service shall be made by 

regi~~ered or eere±fied maii, pe8ta~e prepaid, w±~h fet~rft reeeipt 

reqtte8~ed, on the person designated in the employer's return to receive 

notices and-at the address indicated in the employer's return, whether 
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or not such address is in the county. Nothi~g ~~ th~s ~eei¥isios 

p~eeittdes se~¥!ee hy pe~senei eei!¥e~y ~ ~e pe~son eesig~etee is 

efts empieye~~s ~e~~ Service of any other notice or document ~ the 

person ~ ~ it ~ served is complete at the following times: 

(1) .!!. made Ex. first-class mail, postage prepaid, when the notice 

or document is deposited in the mail addressed to the last known ad

dress of the person. 

(2) If made Ex. registered ~ certified mail, postage prepaid, with 

return receipt requested, when the return receipt is executed Ex.~~ 

behalf of the person. 

(3) .!!. made Ex. personal delivery ~ provided in Section 415.10 or 

415.20, when the notice or document is received Ex. the person. 

(d) Notwithstanding Section 1032.6, ~ judgment creditor is ~ 

entitled to the costs of service under this chapter. 

Comment. Section 723.101 is amended to delete the references to 
the levying officer. The judgment creditor serves the earnings with
holding order. Section 723.103. The employer's return is made to the 
judgment creditor. Section 723.104. 

Section 723.101 is also amended to enable service under this chap
ter by first-class mail. The person on whom a notice or document is 
served is more likely to receive the notice or document, and to receive 
it more quickly if service is by first-class mail. First-class mail 
service has long been used by the state in enforcing tax liabilities by 
wage garnishment. Cf. Section 723.080 (first-class mail service author
ized). First-class-;ail is also less expensive than other forms of 
service. In recognition of this fact and to encourage service by first
class mail, subdivision (d) is added to preclude recovery of collection 
costs for service of notices and documents. Nothing in Section 723.101 
should be construed to preclude use of registered or certified mail or 
personal service at the judgment creditor's own expense, however. 

404/148 

SEC. 14. Section 723.102 of the Code of Civil Procedure is amended 

to read: 

723.102. (a) if e w~it of e~eetttien hdS eeen iSSHee to the 

eett~ty whe~e ehe ;ttdgmeat debts~~e emp~eye~ is ~e be se~ved end tfte 

time ~e~ the ~ettt~fi ef the wfit H~def sttbdiv~sisft ~d~ ef 6eet~eft 

6B~ hes ft6t e~pf~ed, e ~ judgment creditor may apply for the issuance of 

an earnings withholding order by filing an application, in the form 

prescribed by the Judicial Council, with e ievyiag effiee~ ift ~eft 

eOHnty WftO the ~lerk of the court that entered the judgment pursuant to 

which the earnings Withholding order is sought. The court clerk shall 



promptly issue an earnings withholding order in the form prescribed 

pursuant to Sections 723.120 and 723.125. 

(b) This section does not apply where the earnings withholding 

order is a withholding order for taxes. 

Comment. Section 723.102 is amended to delete the reference to the 
levying officer. The judgment creditor serves the earnings withholding 
order. Section 723.103. The reference to an outstanding writ of execu
tion is likewise deleted--issuance of such a writ, which gives the 
levying officer authority to act, is unnecessary because the levying 
officer is not involved in the service of the earnings withholding 
order. 

404/149 

SEC. 15. Section 723.103 of the Code of Civil Procedure is amended 

to read: 

723.103. (a) The ieyyiftg offiee~ judgment creditor shall serve 

upon the designated employer all of the following: 

(1) The original and one copy of the earnings withholding order. 

(2) The form for the employer's return. 

(3) The notice to employee of earnings withholding order in the 

form prescribed pursuant to Sections 723.120 and 723.122. 

(b) At the time the ievying effiee~ judgment creditor makes service 

pursuant to subdivision (a), the ievying sffiee~ judgment creditor shall 

provide the employer with a copy of the employer's instructions referred 

to in Section 723.127. The Judicial Council may adopt rules prescribing 

the circumstances when compliance with this subdivision is not required. 

fet No ee~ftiftgs withh~~iftg erder sheii be served ftpeft ~he empisyer 

efter ~he time speeified ift sfth~iyisieR ~et sf See tieR 683 fer the 

retft~ft sf the writ sf exeetttieft ftftder whieh ~he srder wes isstte~ 

hes expire~T 

(c) An earnings withholding order served upon the employer ~ 

than 45 days after its date of issuance ~ ineffective. 

Comment. Section 723.103 is amended to delete the references to 
the levyin3 officer. The judgment creditor serves the earnings with
holding order and transmits other required information. Because the 
levying officer is not involved in the service of the earnings with
holding order, there is no writ of execution issued which gives the 
levying officer authority to act, and there is no corresponding return 
of the writ required. See Section 723.102. The time within which the 
earnings withholding order must be served is thus no longer tied in 
subdivision (c) to the time of return of the writ, but is set at a fixed 
45 days after issuance of the withholding order. 
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404/281 

SEC. 16. Section 723.104 of the Code of Civil Procedure is amended 

to read: 

723.104. Any employer who is served with an earnings withholding 

order shall: 

(a) Deliver to the judgment debtor a copy of the earnings with

holding order and the notice to employee of earnings withholding order 

within 10 days from the date of service. If the judgment debtor is no 

longer employed by the employer and the employer does not owe the em

ployee any earnings, the employer is not required to make such delivery. 

The employer is not subject to any civil liability for failure to comply 

with this subdivision. Nothing in this subdivision limits the power of 

a court to hold the employer in contempt of court for failure to comply 

with this subdivision. 

(b) Complete the employer's return on the form provided by the 

ie¥yift~ o£i4ee~ ftftd mft4i 4t by £i~stfe±ess meii, ~estege ~fepe4d, 

to the ie¥y±ftg ef£4eef judgment creditor and send ~~ the judgment 

creditor within 15 days from the date of service. If the earnings 

withholding order is ineffective, the employer shall state in the 

employer's return that the order will not be complied with for this 

reason and shall return the order to the ie¥y4ftg ef£iee~ judgment 

creditor with the employer's return. 

Comment. Section 723.104 is amended to delete the references to 
the levying officer. The judgment creditor serves the employer's 
return on the employer. Section 723.103. TIle reference to mail is 
deleted in recognition of the general provision for service of notices 
and documents by mail. See Section 723.101. 

404/284 

SEC. 17. Section 723.105 of the Code of Civil Procedure is amended 

to read: 

723.105. (a) A judgment debtor may claim an exemption under Sec

tion 723.051 under either of the following circumstances: 

(1) No prior hearing has been held with respect to the earnings 

withholding order. 

(2) There has been a material change in circumstances since the 

time of the last prior hearing on the earnings withholding order. 

(b) A claim of exemption shall be made by filing with the ievyift~ 

o££4eef court clerk an original and one copy of (1) the judgment debt

or's claim of exemption and (2) the judgment debtor's financial state-

ment. -14-



(c) Upon the filing of the claim of exemption, the ie¥y!"~ e£f!eer 

court clerk shall promptly send to the judgment creditor , a~ tfte 

address a~a~ed i~ the appi!eat!o~ for ~e edraia~s w!tfthold~ erdero 

by firo~reiass meii, poste~e prepaid, all of the following: 

(1) A copy of the claim of exemption. 

(2) A copy of the financial statement. 

(3) A notice of claim of exemption, in the form prescribed by the 

Judicial Council, stating that the claim of exemption has been filed and 

that the earnings withholding order will be terminated, or modified to 

reflect the amount of earnings claimed to be exempt in the claim of 

exemption, unless a notice of opposition to the claim of exemption is 

filed with the ie~yiHg o£fieer court clerk within 10 days after the date 

ef ~be mftiiiftg of the notice of claim of exemption is sent • 

(d) A judgment creditor who desires to contest a claim of exemption 

shall, within 10 days after the date of maiiiHg of the notice of cbim 

of exemption ~ sent , file with the ie¥yiH~ o££ieer court clerk a 

notice of opposition to the claim of exemption. 

(e) If a notice of opposition to the claim of exemption is filed 

with the ie~7ieg of£ieer court clerk within the 10-day period, ~he 

fHdsmeft~ ered~er is ee~i~ied ~o a heariHg eft tbe e±diM of e~emp~ieftT 

~f ehe fHdgme"~ eredieer desires d fiesr±dg ee tfte eid±m of eKemptiee, 

the jHdgmeet ereditor she!! f±!e e eetiee ef metied fer eft erder 

determining the eieim of e~emptio~ with the eOHrt wi~hiR ±G da70 

af~er the dete ~be ±e~7iftg offieer maiied ~e eo~iee of e±eim of 
i 

~f tbe Retiee ef metiea is se £fied, ~fte heer±ag ee ~he 

m~tioa the court clerk shall set the matter for hearing, which hearing 

shall be held not later than 20 days from the date the notice of metioR 

opposition was filed unless continued for good cause. Not less than 10 

days prior to the hearing, the fttdgmeet e~edi~sr court clerk shall 

gi~e wri~teft not4ee of ~he heeriftg ~e the ie¥yieg e~~ieer aed sha~~ 

ser~e ft Retiee ef the hesriR~ sed serve ~ notice of the time and place 

of the hearing .£!!. the judgment debtor and judgment creditor and serve a 

copy of the notice of opposition to the claim of exemption by first-

elsse meii on the judgment debtor and, if the claim of exemption so' 

requested, on the attorney for the judgment debtor. 5e~~iee is deemed 

made whee ~he astiee sf the bes~iftg sed e eep7 sf ~he eetiee ef eppoeitieft 

te the eleim of e~emptioe ere depoe!~ed in ~he me±i, peste~e pre~id, 
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edd~essed ~o ~he fttd~me~~ deb~~ a~ ~he edd~e55 5~a~ed ia ~he eia!m 

of e~emp~ioa ead, i£ ser~iee oa ~he e~~o~aey £o~ ~he fttdgmeft~ deb~er 

was ~eqttea~ed ift ~he eiaim e£ exemp~ioa, ~o ~he e~~oraey a~ ~e ~dre5s 

s~e~ed ift ~he eieim of e~emp~ioft~ ffie fttdgmeft~ ~editor afieii £!ie 

~roof o£ stteh se~iee wi~h ~he eottrt~ A£~e~ reeeiviRg the ftot*ee 

o£ the hea~iftg eftd ee£o~e ~he da~e set £or the hea~iftg; ~e ievyiftg 

o£fieer shaii fi~e the e~eim o£ eKem~tioft aftd ~he Rotiee e£ oppesitioft 

te the eieim o£ e~emptieft wi~h ~he eottr~~ 

(f) If the ievyiftg offiee~ court clerk does not receive a notice of 

opposition to the claim of exemption within the la-day period after the 

date of meiiiftg of the notice of claim of exemption aftd a ftO~ee 

o£ ~he hee~ieg eet ia~e~ thee ±e days af~e~ ~he fiiiftg o£ the ftotiee 

of oppes~iee ~o the eiaim o£ eKemptioft, ~fle ievyiRg of£iee~ ~ served, 

the court clerk shall serve on the employer one of the following: 

(1) A notice that the earnings withholding order has been termi

nated if all of the judgment debtor's earnings were claimed to be 

exempt. 

(2) A modified earnings withholding order which reflects the amount 

of earnings claimed to be exempt in the claim of exemption if only a 

portion of the judgment debtor's earnings was claimed to be exempt. 

(g) If, after hearing, the court orders that the earnings withhold

ing order be modified or terminated, the clerk shall promptly t~aftsm!~ 

a eerti£!ed eopy o£ the e~der ~e ehe ievyiag of£ieer who shaii ~romptly 

serve on the employer of the judgment debtor (1) a copy of the modified 

earnings withholding order or (2) a notice that the earnings withholding 

order has been terminated. The court may order that the earnings with

holding order be terminated as of a date which precedes the date of 

hearing. If the court determines that any amount withheld pursuant to 

the earnings withholding order shall be paid to the judgment debtor, the 

court shall make an order directing the person who holds such amount to 

pay it promptly to the judgment debtor. 

(h) If the earning withholding order is terminated by the court, 

unless the court otherwise orders or unless there is a material change 

of circumstances since the time of the last prior hearing on the earn

ings withholding order, the judgment creditor may not apply for another 

earnings withholding order directed to the same employer with respect to 

the same judgment debtor for a period of 100 days following the date of 
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service of the earnings withholding order or 60 days after the date of 

the termination of the order, whichever is later. 

(i) If an employer has withheld and paid over amounts pursuant to 

an earnings withholding order after the date of termination of such 

order but prior to the receipt of notice of its termination, the judg

ment debtor may recover such amounts only ~em ~Re le¥1~ag e££~ee~ 

4f ~he leVY~flg e££4ee~ s~4l± Re±d~ sHeR smeHfl~s e~, 4£ SHeft smeHfl~S 

ftsve beefl ps4d o¥e~ ~ ~Re jHdgmefl~ cfed~~e~, from the judgment cred

itor. If the employer has withheld amounts pursuant to an earnings 

withholding order after termination of the order but has not paid over 

such amounts to the levy4flg o££4ee~ judgment creditor , the employer 

shall promptly pay over such amounts to the judgment debtor. 

(j) An appeal lies from any court order under this section denying 

a claim of exemption or modifying or terminating an earnings withholding 

order. Such appeal shall be taken in the manner provided for appeals in 

the court in which the proceeding is had. An appeal by the judgment 

creditor from an order modifying or terminating the earnings withholding 

order does not stay the order from which the appeal is taken. Notwith

standing the appeal, until such time as the order modifying or terminat

ing the earnings withholding order is set aside or modified, the order 

allowing the claim of exemption in whole or in part shall be given the 

same effect as if the appeal had not been taken. 

(k) This section does not apply to a withholding order for support 

or a withholding order for taxes. 

Comment. Section 723.105 is amended to delete the references to 
the levying officer. The court clerk handles exemption claims. The 
references to mailing are also deleted in recognition of the general 
provision for service of notices and documents by mail. Section 723.101. 

404/297 

SEC. 18. Section 723.121 of the Code of Civil Procedure is amended 

to read: 

723.121. The "application for issuance of earnings withholding 

order" shall be executed under oath or by declaration under penalty of 

perjury and shall include all of the following: 

(a) The name, the last known address, and, if known, the social 

security number of the judgment debtor. 

(b) The name and address of the judgment creditor. 
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(c) The court where the judgment was entered and the date the 

judgment was entered. 

~d~ ~e dft~e e£ ieeaftnee e£ ft writ ~ e~eeatien to ~e eeanty 

whe~e the eft~nin~s withholding o~de~ 4s ~a~ht~ 

~e~ (d) The amount sought to be collected, indicating the amount of 

the judgment, plus additional accrued items, less partial satisfactions, 

if any. 

~£~ (e) The name and address of the employer to whom the order will 

be directed. 

~~7 (f) The name and address of the person~ if other than the 

judgment creditor, to whom the withheld money is to be paid by the 

le~ying o£fiee~ employer • 

Comment. Section 723.121 is amended to delete the reference to the 
levying officer. The employer pays withheld earnings to the judgment 
creditor. Section 723.025. 

Former subdivision (d) is deleted because a writ of execution is 
not issued in the case of an earnings withholding order. See Section 
723.102 and Comment thereto. 

404/299 

SEC. 19. Section 723.122 of the Code of Civil Procedure is amended 

to read: 

723.122. The "notice to employee of earnings withholding order" 

shall contain a statement that informs the employee in simple terms of 

the nature of a wage garnishment, the right to an exemption, the pro

cedure for claiming an exemption, and any other information the Judicial 

Council determines would be useful to the employee and appropriate for 

inclusion in the notice, including all of the following: 

(a) The named employer has been ordered to withhold from the earn

ings of the judgment debtor the amounts required to be withheld under 

Section 723.050, or such other amounts as are specified in the earnings 

withholding order, and to pay these amounts over to the le¥ying effiee~ 

fo~ t~ftnem4ttftl eo ehe re~Bon speeified iH ehe e~de~ judgment creditor 

in payment of the judgment described in the order. 

~b~ The ftmoante ~e~ai~ed ee be withheld pa~BttSHe eo SeeeioH 

+~~~e5e en illast~ftti¥e smeanes ef es~niHgs~ 

~e7 (b) No amount can be withheld from the earnings of a judgment 

debtor which the judgment debtor proves is necessary for the support of 

the judgment debtor or the judgment debtor's family supported in whole 

or in part by the judgment debtor. 
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~d7 (c) If a judgment debtor wishes a court hearing to prove the 

amounts should not be withheld from the judgment debtor's earnings 

because they are necessary for the support of the judgment debtor or the 

judgment debtor's family supported in whole or in part by the judgment 

debtor, the judgment debtor shall file with the levyfft~ e~~feer court 

clerk an original and one copy of the "judgment debtor's claim of 

exemption" and an original and one copy of the "judgment debtor's finan

cial statement." The notice shall also advise the judgment debtor that 

the claim of exemption form and the financial statement form may be 

obtained without charge at the office of ~fle levyfftg ef~ieer any clerk 

of a trial court 

~e7 (d) Under Section 300 of the Labor Code, the judgment debtor 

may revoke an assignment of wages or salary to be earned after the time 

of the revocation unless the assignment is made pursuant to Section 4701 

of the Civil Code. 

Comment. Section 723.122 is amended to delete the references to 
the levying officer. The employer pays withheld earnings to the judg
ment creditor. Section 723.025. A claim of exemption is filed with the 
court clerk. Section 723.105. Copies of forms are kept at the court 
clerk's office. Section 723.129. 

Former subdivision (b) is also deleted because, as enacted, Section 
723.050 does not provide a withholding scheme based on gross earnings 
for particular pay periods. 

404/302 

SEC. 20. Section 723.125 of the Code of Civil Procedure is amended 

to read: 

723.125. The "earnings withholding order" shall include all of the 

following: 

(a) The name, address, and, if known, the social security number of 

the judgment debtor. 

(b) The name and address of the employer to whom the order is 

directed. 

(c) The court where the judgment was entered, the date the judgment 

was entered, and the name of the judgment creditor. 

(d) The date of issuance of the wrf~ ef exeett~feft ~e ~fle eettft~y 

where ~he eerftiftge wi~hheldiftg erder is settsh~ the earnings withholding 

order 

(e) The total amount that may be withheld pursuant to the order 

(the amount of the judgment, plus additional accrued items, less partial 

satisfactions, if any). 
-19-



(f) A description of the withholding period and an order to the 

employer to withhold from the earnings of the judgment debtor for each 

pay period the amount required to be withheld under Section 723.050 or 

the amount specified in the order, as the case may be, for the pay 

periods ending during such withholding period. 

(g) An order to the employer to pay over to the ie¥yift~ e~£ieer 

judgment creditor or such other person ~ is named in the application 

for issuance of earnings withholding order at a specified address the 

amount required to be withheld and paid over pursuant to the order in 

the manner and within the times provided by law. 

(h) An order that the employer fill out the "employer's return" and 

return it ~y ~irs~-ei~ss m~ii, pes~s~e prep~id, to the ie¥yift~ e~£ieer 

judgment creditor at a specified address within 15 days after service of 

the earnings withholding order. 

(i) An order that the employer deliver to the judgment debtor a 

copy of the earnings withholding order and the "notice to employee of 

earnings withholding order" within 10 days after service of the earnings 

withholding order; but, if the judgment debtor is no longer employed by 

the employer and the employer does not owe the employee any earnings, 

the employer is not required to make such delivery. 

~;1 ~e ft~me sftd sddress ef ~fte ie~yift~ e~£ieerT 

Comment. Section 723.125 is amended to delete the references to 
the levying officer. The employer pays over withheld earnings to the 
judgment creditor. The employer's return is made to the judgment cred
itor. Section 723.104. 

Subdivision (d) is revised because a writ of execution is not 
issued in the case of an earnings withholding order. See Section 723.102 
and Comment thereto. 

The reference to mail is deleted from subdivision (h) in recogni
tion of the general provision for service of notices and documents by 
mail. See Section 723.101. 

404/339 

SEC. 21. Section 723.126 of the Code of Civil Procedure is amended 

to read: 

723.126. (a) The "employer's return" shall be executed under oath 

or by declaration under penalty of perjury. The form for the return 

provided to the employer shall state all of the following information: 

(1) The name and address of the ±e~yfft~ e££feer judgment creditor 

to whom the form is to be returned. 
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(2) A direction that the form be ~!~e~ returned to the ~*ft~ 

e££*ee~ judgment creditor by £!~~~-e~ft6S me!~, pe6~ft~e p~epft!~, no later 

than 15 days after the date of service of the earnings withholding 

order. 

(3) The name, the address, and, if known, the social security 

number of the judgment debtor. 

(b) In addition, the employer's return form shall require the 

employer to supply all of the following information: 

(1) The date the earnings withholding order was served on the 

employer. 

(2) Whether the judgment debtor is now employed by the employer or 

whether the employer otherwise owes earnings to the employee. 

*~t~£ ~he jHd~men~ deb~o~ is employe~ 6y ehe employe~ or ehe 

e~leyer eehe~!se owes eBrn!n~s eo the employee, the BmOHft~ o£ the 

e~ieyee~s ee~n!ftgs £er ehe lese pey period Bnd the length e£ ehi~ 

pey pe~!odT 

~4t (3) Whether the employer was required on the date of service to 

comply with an earlier earnings withholding order and, if so, the name 

of the judgment creditor who secured the earlier order, the levy*ft~ 

e££!eer who ser~ed sHeh or~er, the date it was issued, the date it was 

served, the expiration date of such order, and which of the earnings 

withholding orders the employer is required to comply with under the 

applicable statutory rules concerning the priority of such orders. 

~5t (4) Whether the employer was required on the date of service to 

comply with an order made pursuant to Section 4701 of the Civil Code 

and, if so, the court which issued such order and the date it was issued 

and any other information the Judicial Council determines is needed to 

identify the order. 

*6t (5) The name and address of the person to whom notices to the 

employer are to be sent. 

Comment. Section 723.126 is amended to delete the references to 
the levying officer. The employer's return is made to the judgment 
creditor. Section 723.104. The earnings withholding order is served by 
the judgment creditor. Section 723.103. 

The reference to mail is deleted from paragraph (a)(2) in recogni
tion of the general provision for service of notices and documents by 
mail. See Section 723.101. 

Former paragraph (b)(3) is also deleted because, as enacted, Sec
tion 723.050 does not provide a withholding scheme based on gross earn
ings for particular pay periods. 
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404/342 

SEC. 22. Section 723.127 of the Code of Civil Procedure is amended 

to read: 

723.127. (a) The Judicial Council shall prepare "employer's 

instructions" for employers and revise or supplement these instructions 

to reflect changes in the law or rules regulating the withholding of 

earnings. 

(b) Except to the extent that they are included in the forms 

required to be provided to the employer by the levyi"& e££iee~ judgment 

creditor • the Judicial Council shall publish and provide to the levy!"! 

6££iee~s court clerks copies of the employer's instructions. 

Comment. Section 723.127 is amended to delete the references to 
the levying officer. The judgment creditor provides forms to the 
employer. Section 723.103. The earnings withholding order is issued by 
the court clerk. Sec tion 723. 102. . 

404/343 

SEC. 23. Section 723.129 of the Code of Civil Procedure is amended 

to read: 

723.129. The levyt"g o££iee~ clerk of each trial court shall have 

copies of the forms for the "judgment debtor's claim of exemption" and 

"judgment debtor's financial statement" available !I~ efte levyi"!! 

6££iee~~s o££iee for distribution without charge to a person who desires 

to make a claim of exemption under Section 723.051. 

Comment. Section 723.129 is amended to delete the reference to the 
levying officer. The claim of exemption is filed with the court clerk. 
Section 723.105. 

404/344 

SEC. 24. Section 723.152 of the Code of Civil Procedure is amended 

to read: 

723.152. If an employer withholds earnings pursuant to this chapter 

and, with the intent to defraud either the judgment creditor or the 

judgment debtor, fails to pay such withheld earnings over to the le¥yi"!! 

e££!ee~ judgment creditor • the employer is guilty of a misdemeanor. 

Comment. Section 723.152 is amended to delete the reference to the 
levying officer. The employer pays withheld earnings to the judgment 
creditor. Section 723.025. 
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405/399 
SEC. 25. Section 723.155 is added to the Code of Civil Procedure, 

to read: 

723.155. The fee for filing an application for an earnings with

holding order under Section 723.102 is the same as the fee for issuing 

a writ of execution. No other filing fees may be charged under this 

chapter. 

Comment. Section 723.155 reflects the fact that garnishment of 
earnings is made by an earnings. withholding order rather than by writ of 
execution under this chapter. The fee for issuance of a writ of execu
tion by the county clerk is four dollars. Govt. Code § 26828. The fee 
for issuance of a writ of execution by a justice court or a municipal 
court is one dollar and fifty cents. Govt. Cede §§ 71665.6 (justice 
court) and 72065 (municipal court). 

404/346 

SEC. 26. Section 26750 of the Government Code is repealed. 

26~5e~ ~e7 ~e fee fo~ serY~ns en ee~ninss withho±dfn~ ~der 

ttnde~ the Em~ioyees~ Eo~ninss Pretee~eft hew, €hepter ~5 feommenein~ 

with Seet~en ~~~~eie7 of ~itle 9 of Pe~t 2 of the €ede of €ivii Proeedttre, 

ine±tt,Hng but net limited to the e05ts of' l'0sl!.ege or trove±in!l, end 

fer l'er£o~min!l 511 ether duties of the levying. ef'£iee~ nnder the!! 

lew with resl'eet I!o sneh ±evy is eight dol±ers end fifty een!!s ~~8~5e7~ 

~b7 No eddiHonel fees, ee-sl!s, or e"l'enses III"y he ellerge" by 

the ievying offieer for l'e~£ormfng the duties nnder the Emj>ioyees~ 

£s~nings Prol!eel!ion ~ew, €hel'l!er ~~5 ~eommenefn!'; with Seetfon +23-.~e7 

of ~ft±e 9 of Pe~1! ~ of' I!he €ode of €ivi± Proeedn~e~ 

Comment. Section 26750 is repealed because the levying officer has 
no duties under the Employees' Earnings Protection Law. 

404/347 

SEC. 27. Section 12 of Chapter 1133 of the Statutes of 1978 is 

amended to read: 

12. This act shall become operative on July 1, 1979. The Judicial 

Council, the state agencies concerned with the implementation of Article 

4 (commencing with Section 723.070) of Chapter 2.5, of Title 9, of Part 

2 of the Code of Civil Procedure, and the court clerks efta ievyin!'; 

6f£ieer~ shall, prior to that date, take all measures necessary in order 

that the provisions of this act may be implemented on July 1, 1979. 

-23-



Comment. Section 12 of Chapter 1133 of the Statutes of 
amended to delete the reference to levying officers. The leV) 
officers have no duties under the Employees' Earnings Protecti, 

Note. The Law Revision Commission intends to sponsor legis. 
at the 1979 legislative session to defer the operative date of t~ 
ployees' Earnings Protection Law to January I, 1980. 
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