D~-900 ’ 1/26/79
Memorandum 79-2

Subject: Study D-900 - Wage Garnishment Procedure

- The Commission distributed for review and comment a tentative

recommendation (copy attached) that would change existing law to remove

the levying officer from the wage garnishment procedure. The tentative

recomnendation would permit the judgment creditor to serve the wage

garnishment order on the employer by regular mail and would require the

employer tc pay the amount withheld directly to the judgment creditor.
The recommendation is opposed by:

(1) The County Clerks Association {Exhibit 1).

{2) California State Sheriffs' Association (Exhibit 2} (see
also Exhibit 3).

{3) California Association of Collectors (oral communication
from legislative representative).

The recommendation was supported by:

(1) United States Attorney--Central District of California--
Claims & Judgments Section (Exhibit &).

(2) William M. Wright (Exhibit 5}.

(3} Conrad D. Breece (Exhibit 6).

Concern about various aspects of the tentative recommendation was ex-
pressed by four commentators who suggested that revisions be made to
deal with particular problems:

(1) Legal Aid Society of San Mateo .(Exhibit 7).

(2) Legal Aid Foundation of Los Angeles {Exhibit 8}.
(3) Justice Robert Kingsley (Exhibit 9).

(4) Franchise Tax Board (Exhibit 10).

We have not attempted to summarize the attached letters, because we
do not believe that there is any reasonable chance the tentative recom—
mendation would be approved by the Legislature, This recommendation
would have a reasonable chance of enactment only if it were generally
supported by both debtors and creditors. The California Asseciation of
Collectors is opposed and there is no great enthusiasm for the recommen-—
dation on the part of debtors. Accordingly, the staff recommends that
the Commission not submit this recommendation to the Legislature.: We
suggest, however, that you read the various letters attached to deter-
mine whether you agree with the staff or whether you believe thiz tenta-
tive recommendation should be given further consideration by the Commis-

sion at a future meeting.
Regpectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT 1

COUNTY CLERES ASSOCIATION

of the State of California, Incorporated

January l6, 1979

Mr. John H. De Moully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, Ca. 94305

Dear Mr., De Moully:

I am writing to express the concern of the
County Clerks' Association over the Law Revision
Commission's tentative proposals relating to wage

~garnishment procedures.

Basically, we feel that over the years
sheriffs and constables have developed staffs,
procedures and controls to administer earnings
withholding orders efficiently and judiciously,
and we believe that the interests of debtors,
creditors and employers would best be served
by continuing the involvement of levying officers
in the process.

If a change is to be made, however, we
strenuocusly object to transferring some of the
levying officers' functions to clerks of the
various courts without providing for either:

1. a corresponding transfer of personnel to perform
the work; or 2. a source of revenue which would
permit clerks to add sufficient staff to deal with
the increased workload.

It is recognized that municipal court clerks
would inherit the greater portion of the trans-
ferred functions and would be impacted more than
county clerks. Nevertheless, in the wake of
Proposition 13, we feel that any act which
imposes additional duties on any agency of local
government must also provide for the resources

LEGISLATIVE COMMITTEES
COURTS & OTHER FUNCTIONS

FETER MEYER (CHAIRMAN}
ELECTIONS

RALPH W, EPPERSOMN (cO-CHAIRMAM)
LEOMARD PANISH (CO-CHAIRMAN)



Mr. John H. De Moully
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with which to carry out those duties, Many clerks are
operating with reduced staffs now, and have had to shorten
the hours their offices are open to the public. Any
increase in the worklcad without a corresponding increase
in staff would only exacerbate an already bad situation,
leading to a further deterioration of services to all
persons who use the courts.

I urge the Commission to give careful consideration to

these points before making a final decision on the tentative
recommendation.

V§r§/%£uly yours,

Nl
iirg? e bt mnt
GEOQRGE A. MANN
President

/es

¢c: Robert I,. Hamm
James A. Simpson
Carl M. 0Olson
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EXHIBIT 2

alifornia State Sheriffs’ Asroriation

Organization Founded by the Sheriffs in 1894

o

January 3, 1979

California Law Bevision Commission
Stanford Law School
Stanford, CA 94305
Mr.

Attention: John H. DeMoully, Executive Secretary

Dear Sir

The California State Sheriffs' Association Civil Procedure
Committee has reviewed carefully your proposed Tentative
Recommendation relating to Improvements in Employees

Earnings Protection Law. We concur with your recommenda-

tion as to the service by First-Class Mail but do not agree
with your proposal to delete the responsibility of the levying
officer,

As was aptly stated in the introduction, the levying officer
does act as a middleman between the creditor and debtor,
protecting the rights and interest of both. Having no
personal interest in the action and being a well informed
layman, he is in a position to regulate the proceedings

and prevent abuse of judicial process.

Since an Earnings Witholding Order may be issued against
multiple debtors in an action and a writ of execution issued
against other property, the possibility exists certainly

that the collections may far exceed the judgment. As only
the creditor is responsible for insuring that the collections
are correct, the debtor is at his mercy. It could be necessary
for the debtor to rely on expensive litigation in already
overcrowded courts, for recovery of those excess amounts
collected, Under the present system the levying officer

acts as "Trustee" of monies received, accounting to the
parties and to the court. It is doubtful that this expertise
would be available in the handling by pro-per creditors. It
would appear that the fee paid to the levying officer is a
small price to pay for the service received.

This recommendation would make the exemption law more
complicated and more difficult for the debtor by creating
different procedures and offices to be dealt with depending
on the method of levy. For example, a claim of exemption
on earnings in the hands of the employer or creditor would
be filed with the court, while a similar claim under the
same section on earnings deposited in a bank must be filed
with the levying officer. Many debtors are denied the
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.

protection to which they are legally entitled by lack of
knowledge. Increasing the knowledge required would
certdinly not be to their benefit.

Though this recommendation would appear to benefit pro-
fesgional creditors, it is certainly guestionable as to

the benefits provided to the private citizen who infrequently
has cause to become involved with debt collection practices.
Where in the past he could turn to the levying officer for -
assistance, he will now be forced to acquire a knowledge

of civil procedures or employ an attorney or professional
collector to assist him. The cost to the creditor and
debtor certainly would far exceed the levying officer's

fee for serving the garnishment, even if this fee were
increased to recover actual costs.

Your statement that the savings to the taxpaying public in
eliminating the levying officer will be offset in part by

the necessity for establishing staff positions within the
office of the court clerks to handle exemption claims. It
would appear that your effort would only remove a function
from one county office to another without actually accomplish-
ing any great saving for the citizens of the community,

Historically the responsibility of enforcing a judgment was
placed with the Sheriff for the protection of the citizenry.
It is questionable that this protection is no longer required
and that the time is now proper for the legislature to

permit the general public to take the law into their own
hands. This sets a precedence which may lead to further
encroachments and '"self help" law enforcement which could
cause serious problems.

The California State Sheriffs' Association respectfully
requests your reconsideration of your tentative recommenda-
tion as we truthfully believe, both the creditor and debtor
benefit from the efforts of levying officers in their handling
of collections and accountability of same,

Slncerely

Duane Lowe, President
California State Sheriffs' Association

ar



Memo 79-2 EXHIBIT 3 " Office of the Sheriff

County of Santa Clara San Jose. Carioms 98110
Calif Drnia Robsrt E. Winlter, Shovitf

January 15, 1979

John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford Law School

Stanford, California 94305

RE: PROPOSED IMPROVEMENTS IN EMPLOYEES EARNINGS PROTECTION LAW
Dear Mr. DeMoully:

Although I strongly and actively support the public mandated
"economy in government' ?rinciple of Proposition 13, and
recognize the Commission's continuing efforts toward that end,
as an elected sheriff, charged with the economic service of
the public need, I feel the proposed improvements will create
a false economy and do the public I serve a grave disservice.

The removal of levying officers from the procedural scheme of
levies against debtors' earnings effectively takes away the
assistance and protection historically provided by them to
creditors, debtors, garnishees, and third party claimants,
including those with both extensive and very limited knowledge,
and sometimes apparent ineptness, carelessness, or dishonesty,
My civil people confirm a significant amount of time on earnings
garnishments is spent providing these public services and their
nature and frequency verify a real need for continuation. The
already overburdened courts will pick up some of the loss,
probably with as or more highly paid help, but many major areas
of concern will remain unassisted and unprotected unless they
too become the courts' responsibility as seems likely, The
original, recent revisions to reduce levying officers' burdens
by allowing registered or certified mail services and limitations
on withholdings to cut exemption claims, and future legislation
to improve cost xecovery through fee increases, with retention
of the levytfiig officers’ assistance and protection, are more
desirable.

Retention of levying officers to perform these very necessary
services, with economy efforts directed toward more cost effec-
tiveness within that concept, seems to me to be a far more
viable approach to implementation of Proposition 13, and I
encourage your action in that direction.

Very truly yours,

S AN T v

ROBERT E. WINTER
SHERIFF

MHL/mk

(o] An Equal Opportunity Employer
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UniTED SeATRS ATTORNGY Hrited Stutes Departmert of Juatice

AND REFER TO
IMITIALS AND NUMPER

UNITED STATES ATTORNEY
HWB :am

CENTRAL DISTRICT OF CALIFORNIA

. o . U. 8. Court HoUsE
Claims & Judgments Section 312 No, SPRING STREET

Tel:(213)688-2470 Los ANGELES, CALIFORNIA 90012

December 13, 1978

John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear Mr. DeMoully:

Pursuant to your Letter of Transmittal dated
November 30, 1978, pertaining to "Tentative
Recommendation relating to Improvements in Em-
ployees' Earnings Protection Law," I strongly
support the tentative recommendation for the
reasons given in your Tentative Recommendation,

Service by mail and elimination of the levying
officers will be of benefit to the creditor, debtor
and levying officers, We have experienced consider-
able difficulty in obtaining prompt and accurate
payment from ocur levying officers and am sure that
their being relieved of this duty would be welcomed
by them and us.

Very truly yours,

GH-W. BLANGHARD
istant United States Attorney



Memo 79«2

CLIFFORD S. ADAMS
AQBERT M. ADAME, JR.
COMRAD D. BREECE
WwWiLLIAM M. BRINTON
AYLETT B. COTTON

ALLEN HOWARD COX
DUANE W. DRESSER

K. BRUCE FRIEDMAMN
SOANME M. GARVEY
RICHARD B. GLICKMAN
BLAIME COVINGTOMN JANIT
LAWRENCE W. JORDAN, JR.
GECRGE C. REELER
DQuUGLAS B, MARTIN, JR.
DAVID J. McDAMIEL

JACH H QLIVE

J. MORROW QTS

JOSERPH L. SELIGMAN, JR.
WILLIAM M. WRIGHT

RONALD B. FRIEDMAN
GEORGE - HO

MARY 5. GORDOMN

RIRK E. KORING

GEORGE E. TOMBERLIN, JR.

EXHIBIT 5

CoTToN, SELIGMAN & Ray
ATTORNEYS AT LAW
ALCOA BUILDING, SUITE 1400
ONE MARITIME PLAZA

SAN FRANCISCO, CALIFORNIA S4H]

December 8, 1978

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re:

Gentlemen:

Protection Law

Tentative Recommendation Relating
to Improvement in Employees' Earnings
(November 1978)

FHILIP A, RAY (1BII-1970]

LAWRENCE DRAPER, JR.
OF COUNSEL

TELEPHONE
[415] 397-4600C

I have examined the above-described tentative
recommendation which recommends two improvements in California's

Employees Earnings Protection Law, namely:

(1) service by

first-class mail of earnings withholding orders, and (2)
elimination of duties of levying officer.
these recommendations, which I believe will expedite the
levying procedure and will eliminate cost to the temporary
benefit of the judgment creditor and to the ultimate benefit

of the judgment debtor.

I support both

The involvement of sheriffs and

marshals in the wage garnishment is unnecessary and time-
consuming for them and the elimination of this involvement
should result in significant savings to the taxpayers.

In short, I believe your recommendations benefit
all parties involved in the wage levying procedure and the
You are to be congratulated on this type
of constructive recommendation.

public at large.

WMW/ sw

Sincerel

William M.
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CLIFFORD S. ADAMS
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EXHIBIT 6

CoTToN, SELIGMAN & Ray
ATTORNEYS AT LAW
ALCOA BUILDING, SUITE 1400
ONE MARITIME PLAZA
SAN FRANCISCO, CALIFORNIA 94(i1

December 13, 1973

PHILIP A_BAY (12H-1970)

LAWRENCE DRAPER, JA.
CF COUNSEL

TELEPHOMNE
[415] 397-4800

California Law Revision Commission
Stanford Law School
Stanford, California 94305

Re: Tentative Recommendation Relating to
Improvements in Employees' Earnings
Protection Law, November 1978 - - - ..

Gentlemen:

I have studied the tentative recommendation of the
Commission regarding improvements in the employees' earnings
protection law. I have substaﬁtial experience in the credi-
tors' remedies field and ceoncur strongly with the Commission
that the proposed changes are long overdue and will result

in savings to both creditors and debtors.

ﬁ
Very trul 1our§;;7

A Lz

CDhB:dlc Conrad D. Breece
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LEGAL AID SOCIETY OF San MATEO COUNTY
PeTER H. REID 2221 BROADWAY
EXECUTIVE SIRECTOR
REDWOOD CITY, CALIFORNIA 04063
—— TELEPHONE (415) 365-8411

December 11, 1978

California Law Revision Commission
Stanfora Law School
Stanfora, CA 94305

Re: Tentative Recormendation
relating to Improvements
In Employees Earnings
Protectlion Law (Wov. 1978)

Dear Sir or Madam:

In reviewinyg the proposed chanyes in the 1978 statute
I noted certain areas of potential confusion and conflict.
Howevexr, I do support the service by first class mail of
earnings withholding orders, and the elimination of duties
of levying oificers.

In reviewiny the statutory scheme by which the employer
delivers the withneld funds to the judgment creditor
{§ 723.025; 723.104 & 723.125), I could not determine if the
employer must hold the funds until after the time in which
the debtor may file a claim of exemption. It is also unclear
whether the employer holds the garnished sum during the
pendency of a c¢laim of exemption.

I urgye that these statutes be amended to provide that
the employer does not release any sums to the judgment creditor
nntil 15 days after the date of levy. Additionally, the
statutes saould specify tinat once served with notice of a claim
of exemption by the clerk of the court, the employer retains
all garnished funds until he or she is auvised of the court's
ruling on the claim of exemption.

In the event the judygment creditor is indigent he or
she will probably spend those funds.realized through a garnish-
ment soon after receiving said funds from the employer. If
a claim of exemption is subsequently granted, the indigent
debtor will, as a practical matter, be unable to gain return
of the previously garnished funds from the judgment creditor.

I see no logical basis to eliminate the requirekent
of a receipt from the judgment creditor to the debtor when
the garnished funds are pursuant to a withholding order for
support {(§ 723.026). I think it would be advisable to delete
the last sentence in § 723.026. All judgment debtors should
be provided by a record of payments. As we all know, many
disputes arise within the context of suppeort hearings as
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to exactly what sums have been paid or received by the
parties.

In order to reduce the possibility of a judgment
creditor receiving funds in excess of the judnent amgunt,
I suggest that § 723.027 be amended to state the judgment
creditor shall serve an acknowledyment of the satisfaction
of judyment upon the employer within five (5) days after
the Jjudgment is satisfied. There iz an inherent ambiguity
in the word "promptly"which could create unnecessary
friction between the debtor, the employer and the creditor.

I also propose.. that § 723.079 be amended to require
the delivery of a receipt to the taxpayer for amcounts paid
over to the state pursuant to a withholding order. I was
at a loss in reviewing the statute to discover any reason
why the state should be given a dispensation in giving a
receipt for monies it receives. It seems totally inappropriate
to require the debtor to make a written request for a xeceipt.
The debtor in all likelihood would expect a receipt.

Thank you for the opportunity comment on this tentative
recommendation.

Yours very truly,_
Y

BRIAN W. NEWCOMB
Attorney at Law
BWN:bc
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LEGAL AID FOUNDATION OF LOS ANGELES
230! SOUTH HILL STREET * LOS ANGELES, CALIFORNIA 90007 * (213) 748-0431

January 15, 1979

1IN REFLY PLEASE REFER T,

California Law Revigion
Commission

Stanford Law School

Stanford, California 94305

Gentlemen:

I have reviewed vour recommendations in regards to "Inprovements
In Employees' Earnings Protection Law". I have some serious con-
cerns, especially because of your recommendation that the marshall
be eliminated as the levying officer in wage gamishment proceedings.
Your intent is to have the parties be responsible for all acts
presently performed by the levying officer.

My concerns relate to the situation where a claim of exemption
is filed. Presently, if the judgment debtor wins his claim, any
monies withheld by the levying officer are returned to the debtor.
Under the proposed rule, these monies would be in the hands of the
creditor. It is my feeling that many creditors will not return any
money that they have received in this situation. The debtor will
not have a practical remedy to get these monies back. Even a law-
suit against the creditor would be of little help, as the creditor
could simply offset any liability he has against the judgment he
already holds. '

I base my concern on a situation that already exists. Following
the enforcement of a writ of execution for possession in an eviction
action, the marshall locks up the premises and turns possessionover
to the landlord. Any personal property still on the premises is to
be turned over to the ex-tenant upon tender of reasonable storage
fees. Invariably, landlords refuse to comply, insisting that they
be paid any past due rent before they will give up the property they
hold. There is no practical solution for the ex-tenant in that sit-
uation, and there will be no practical way for someone who wins a
claim of exemption to get their money back either.

Another problem will be that the clerk will not accept a claim
of exemption without a filing fee if it is the first paper filed by
the judgment debtor in a case. This will be a financial hardship to
someone who is already in financial difficulty, especially in this
era of contantly rising filing fees. Presently this problem doesn't
exist because the claim of exemption is filed with the marshall and
not the clerk.



California™Law Revision
Commission

Stanford Law School
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I hope that you will consider these problems In your deliberations,
and that you modify your proposals to alleviate these potential problems.
I would be more than happy to give you examples of fact situations
which would illustrate my concerns.

Yours truly,
/Z D_
N //<;J4_XWAJ*LQ/1
RON SIEVERS

Directing Attorney

n

v S N AR

cc: T. Rothechild &
C. Reisman
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ROBERT KINGSLEY
ASSOCIATE JUSTICE

STATE OF CALIFORNIA
COURT OF APPEAL
SECOND DISTRICT-—DIVISIGN FOUR
3580 WILSHIRE BOULEVARD
LOS ANGELES, CALIFORNIA BOG1O

. January 23, 1979

California Law Revision Commission,
Stanford Law School,
Stanford, California 94305

Gentlemen:

I have reviewed the Tentative Recommendation relating
to Improvements in Employees' Earnings Protection Law.
I have two comments:

(1)

(2)

I am troubled by the substitution of first class
mail for certified mail. There was a time when
first class mail got delivered accurately and
promptly, but those days (alas) are gone. Certified
mail is inexpensive and little trouble for anyone;

I would retain it.

Although the proposed law regquires the creditor
to send the employee a receint, the law does
not, so far as I can see, require the employer
to tell the employee about anything other than
the original order. The employee, for subsequent
nayments, gets a check for less than he has
earned but no explanation of the deductions!

It would harm the employer little to include the
payments under the order, along with the with-
holding tax data (now required), when he sends
the check,

Slncerely,

7
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STATE OF CALIFORNIA

FRANCHISE TAX BOARD
SACRAMENTO, CALIFORNIA 95857 :

(316) 355-0728 : In reply refer to:
410:PSP:sw

January 11, 1979

John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear Mr. DeMoully:

This department has reviewed the Commission's tentative
recommendations relating to Improvements in Employees' Earnings
Protection Law and has the following comments.

Section 5 of the propesal, adding Section 723.026 to the Code
of Civil Procedure, would require the judgment creditor to
issue to the judgment debtor a monthly receipt and accounting
of payments received from employers pursuant to a civil
earnings withholding order.

Section 11 of the proposal, adding Section 723.079 to the
Code of Civil Procedure, exempts the state from the above
requirement, unless the taxpayer requests in writing that
receipts be sent.

This department'’s current practice is to voluntarily provide an
accounting of debits and credits, applied to a liability, upcn
request of the taxpayer. Because the bulk of this department's
collection effort is machine billed and processed, the source of
payments received, i.e., be it employer, bank, taxpayer, etc., is
never identified. Requiring a separate receipting for and cumula-
tion of employer pavments only could create an onerous administrative
burden without any justifiable purpose being accomplished. There

has been ne showing that, with respect to withholding orders for
taxes, amounts are not properly credited to the taxpayer's account.

Under the circumstances, we recommend deletion of proposed CCP
Section 723,079 and amendment of proposed CCP Section 723.026 to
provide a similar exemption for an earnings withholding crder for
taxes, as is proposod for a withholding order for support.

The other changes proposed by the Commission do not appear to
have any significant effect on this department's efforts.

Very . truly yours,'

:' o
.y D‘-"i/.d-f-—\ /"'L/
Bruce V. alker

Chief Counsel



STATE OF CALIFORNIA

CALIFORNTIA LAW

REVISION COMISSTION

TENTATIVE RECOMMENDATION

relating to

IMPROVEMENTS IN EMPLOYEES' EARNINGS PROTECTION LAW

November 1978

CALTIFORNIA LAW REVISION COMMISSION
Stanford Law School
Stanford, California 94305

Important Mote: This tentative recommendation 1s being distributed
so that interested persons will be advised of the Commission's tentative
conclusions and can make thelr views known to the Commission. Any
comments sent to the Commlssion will be considered when the Commission
determines what recommendation, if any, it will make to the California
Legislature. It 1s just as important to advise the Commission that you
approve the tentative recommendatlon as it Is to advise the Commission
that vou object to the tentative recommendation or that vou believe that
it needs to be revised. COMMENTS OW THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TO THE COMMISSION NOT LATER THAN JANUARY 29, 1979,

The Commission often substantially revises tentative recommenda-
tions as a result of the comments it receives, Hence, this tentative
recommendation 1s not necessarily the recommendation the Commission will
submit to the Legislature.




D-900 65/192
November 1978

TENTATIVE RECOMMENDATIOR

relating to
IMPROVEMENTS IN EMPLOYEES' EARNINGS PROTECTION LAW

The Employees' Earnings Protection Law,1 governing wage garnishment
procedure, was enacted in 19782 upon recommendation of the California
Law Revision Commiésion.3 The Commission has continued its study of
wage garaishment procedure and recommends twe improvements in the 1978
statute: (1) service by first-class maill of earnings withholding or-
ders, and {(2) elimination of duties of levying officer.

Service by First-Class Mail

The Employees' Earnings Protection Law authorizes delivery of many
orders, notices, and documents by first-class mailﬁ but limics service
of an earnings withholding order to personal delivery or registered or
certified mail, return receipt requested.s

Experience Indicates that a person to whom firat—-class mall is
sent is more likely to receive the mail, and to receive it more quickly,
than 1f it 1s sent by registered or certified mail. First-class mail
service has long been used by the state in enforcing tax liabilites by
wage garnishment, and the Employees' Earnings Protection Law speci-
fically authorizes service of all orders, notices, and documents by the
state by first-class mail.6 First-class mall is also less expenaivé

than other forms of service, !

L. Code Civ, Proc. §§ 723.010-723.154.

2. 1978 Cal. Stats., Ch. 1133, § 7.

3. Recommendation Relating to Wage Garnishment, 13 Cal. L. Revision
Comn'n Reports 1703 (1976).

4, E.g., Code Civ. Proc. §§ 723.104(b) (employer's return), 723.105(d)
(judgment creditor’s notice of opposition).

5. Code Civ. Proc. § 723.101,

6. Code Civ. Proc. § 723.080.



For these reasons, the Commission recommends that first-class mail
be authorized for all orders, notices, and documents, Including an
earnings withholding order. Nothing in the recommended legislation
would preclude a person from using a more costly form of service at that
person's own expense, But, to encourage fullest use of first-class
mail, the Commission further recommends that the costs of service under
the Employees’ Earnings Protection Law not be a recoverable cost. Use
of first-class mail will result in a substantial saving to the judgment
creditor initially and to the judgment debtor ultimately. The law
provides adequate remedies--such as citation for contempt and liability
for abuse of process-~to protect against any possible abuse of the

first=-class mall procedure.

Duties of Levying Officer

Under the Employees' Earnings Protection Law, the levying officer
acts as a middleman between court, judgment creditor, judgment debtor,
and employer. The levying officer serves the earnings withholding order
on the employer,7 receives the withheld earnings from the employer and
transmlts them to the judgment creditcr,B receives exemption papers from
judgment debtor and judgment creditor and transmits them to the court,gl
and transmits court orders to the employer.10 Some of these acts in-
volve a substantial commitment of resources by the levying officer, such
as the duty to account for azll amounts received.ll The fee for perform-
ing these acts 1s limited by law.12

The acts for which the levying officer 1s responsible could as well

be performed by the parties themselves, without use of a middleman.

-

;. Code Civ. Proc. § 723,103,
8. Code Civ. Proc. § 723.026. !
9. Code Civ. Proc. § 723.105.
10. Code Civ. Proc. § 723.105.
11. Code Civ. Proc. § 723.026.

12, Govt. Code § 26750 (the fee 1s $8.50; no additional fees may be
charged}.



The judgment creditor can serve the earnings withholding order directly
on the employer, the employer can send the withheld earnings directly to
the judgment creditor, the judgment debtor and judgment creditor can
transmit their exemption papers directly to the court, and the court can
transmlt orders directly to the employer. There is no need for an
intermediary in the wage garnishment process. The use of the levying
officer causes delay, for example, in the receipt of money by the judg-
ment creditor and in receipt by the employer of a notice to terminate
withholding from the judgment debtor's earnings, The fee charged by the
levying officer, while inadequate for the services performed by the
levying officer, represents an added burden that is ultimately on the
judgment debtor. And the fact that the levylng officer's fee is in-
adequate increases the likelihood that the fee will be raised, thereby
imposing an even greater burden on the judgment debtor.

This ié an area where a nonessential service and cost of the levy-
ing officer can and should be eliminated. The taxpaying public is re-
quired te support this function of the levying officer unnecessarily.

In view of Proposition 13 and the need to reduce spending by local
government, the Commission recommends the removal of the duties of the

levying officer under the Employees' Earnings Protection Law.

The Commission's recommendations would be effectuated by enactment

of the following measure.
: 14/906

An act to amend Sections 683, 723.022, 723,025, 723.027, 723.030,
723.031, 723.073, 723.077, 723.080, 723.101, 723.102, 723,103, 723.104,
723.105, 723.121, 723.122, 723,125, 723.126, 723.127, 723.129, and
723,152 of, to repeal and add Section 723.026 to, and to add Sections
723,079 and 723,155 to, the Code of Civil Procedure, to repeal Section
26750 of the Government Code, and to amend Section 12 of Chapter 1133 of
the Statutes of 1978, relating to the Employees' Earnings Protection
Law, AR

The people of the State of Callifornia do enact as followss



SECTION 1, Section 683 of the Code of Civil Procedure is amended
to read:. .

683, {a) The execution may be made returnable, at any time not
less than 10 nor more than 60 days after its recelpt by the officer to
whom 1t is directed, to the court im which the judgment is entered.

When the execution is returned, the clerk must attach it to the judgment
roll, or the judge must make the proper entry in the decket,

{b} If an execution is returned unsatisfied, another may be after-
ward issued within the time specified in this code.

(c) If property either personal or real be levied upon under such
writ of execution but the sale thereunder be postponed beyond or not
held within the return date after it is recelved by the officer to whom
it was dellvered and which has been returned to the clerk of the court
in which the judgment is entered, upon request of the person in whose
favor the writ runs the court may direct the clerk to redeliver such
execution to the officer to whom it was directed in order to permit the
officer to make an alias return of the proceedings of the sale or levy
thereon as in the case of an original return of execution.

(d) If proceeds resulting from a levy of execution are recelved by
the levying officer after the writ has been returned to the court in
which the judgment 1s entered, upon request of the person in whose favor
the writ runs, the clerk shall redeliver such execution to the officer
to whom it was directed in order te permit the officer to make an alias
return of the levy as in the case of an original return of execution,

{e) Whenever a writ of execution issued against real property
containing a dwelling house has been returned, proof that notice re=~
quired by subdivision (d) or (g) of Section 690.31 has been served shall
be indicated on the writ, or separately and attached to the writ.

{£3} I£f an earnings withheiding erder has been issued and served
upon the empleyer as previded in Chapeer 2.5 {ecommeneing with Beetion
723840} prior &0 the eime the wrie of ewseutisn i3 made weturnable
undey subdivisien <{a}; the exeention i3 returnable as provided #n
Section 723:-026<7

Comment. Section 683 is amended to delete the reference to the
rules governing the return of a writ of execution when an earnings
withholding order has been served. A writ of execution is not issued In
the case of an earnings withholding order. See Section 723.102 and

Comment thereto.
fym



14/913

SEC. 2. Section 723.022 of the Code of Civil Procedure is amended
to read:. |

723,022, (a) As used 1in this section, "withholding periocd" means
the period which commences on the 10th day after service of an earnings
withholding order upon the employver and which continues until the earli-
est of the following dates:

(1) The 100th day after the order was served.

(2) The date the employer has withheld the full amount specified in
the order.

{3) The date of termination specified in a court order served on
the employer.

(4) The date of termination specified in a notice of termination
served on the employer by the levying effiecer .

{(5) The date of satisfaction of the judgment pursuant to which the

earnings withholding order 1s issued specified in a copy of the satis-

faction of judgment served om the employer.

{b) Except as otherwise provided by statute, an employer shall
withhold the amounts required by an earnings withholding order from all
earnings of the employee payable for any perlod of such employee which
ends during the withholding pericd.

{c) An employer is not liable for any amounts withheld and paid
over to the tevying officer judgment creditor pursuant to an earnings
withholding order prior to service upon the employer pursuant to para-

|

graph (3) er , (4) , or (5) of subdivision (a).

Comment. Section 723.022 is amended to delete the references to
the levying officer. The court order of termination referred to in
subdivision (3) and the notice of termination referred to in subdivision
(4) are served by the court clerk. Section 723.105, The satisfaction
of judgment referred to in subdivision (5) may be served by either the
Judgment creditor or the judgment debtor. Sectiom 723.027. The em-
Ployer pays amounts over to the judgment creditor. Sectiom 723.025.

18/530
SEC. 3. Section 723,025 ¢f the Code of Civil Procedure 1s amended
to read:
{a) Except as provided in subdivision (b}, the amount required to
be withheld pursuant to an earnings withholding order shall be paid
monthly to the tevyinmg eoffieer judgment creditor not later than the 15th

day of each month. The initial monthly payment shall include all amounts

~5-



required to be withheld from the earnings of the employee during the
preceding calendar month up to the close of the employee's pay period
ending closest to the last day of that month, and thereafter each
monthly payment shall include amounts withheld from the eméloyee's
earnings for services rendered in the interim up to the close of the
employee's pay period ending closest to the last day of the preceding
calendar month.

{b) The employer may elect to pay the amounts withheld to the
levying officer judgment creditor more frequently than monthly. If the

employer so elects, payment of the amount withheld from the employee's
earnings for each pay perlod shall be made not later than 10 days after

the close of the pay period.

Comment. Section 723.025 is amended to delete the references to
the levying officer. Payments are made to the judgment creditor. Sec-
tion 723.125,

31/786

SEC. 4. Section 723.026 of the Code of Civil Procedure is re-
pealed.

#23:026c £a) The levying officer shall reeeive and secount
‘xxfor a1l amounts reseived pursuans te Seetden F23-025 and shall pay
ameunts 99 received sver ke the persen entitled therete at lease
ence every 36 dayar

483 Wheve an eavnings withholding order has been served prier
€5 the time the writ of executien 13 made veturnsble under subdiviaien
{8} ef Sectien 6837 the levying officer meay; in the levying offiecewrls
discresions return the weis of exeeution st either of the fciiuwing-
timeas

<1} The writ of executien may be returned after the earnings
withhelding erder terminates snd Lhe ameunt withheld by the empioyer
has been paid over eo the tevying offieers

£2} The wrie of exerution may be returned st a time eariier
than the time aspecified in paragraph £33+ In sush eases the issusnece
of the earnings withholding erder and the date af its zerviee on
the employer shatl be indieated on the wriky or separately and ateached
theretor and & Supplemental redvrn on the eammings withholding order
shall be made at the time previded in paragraph ) #n the same mannew

a3 the writ was returneds



£e) Nething +n subdiviston {b} extends the time within whieh
# ievy may be made under ehe writ of execution purauant eo which
the earnings withhelding ovder was issueds

Comment. Former Section 723,026, which required the levying of-
ficer to receive and account for earnings, is superseded by new Section
723,026 which requires a receipt by the judgment creditor.

18/531

SEC. 5. Section 723.026 is added to the Code of Clvil Procedure,
to read:

723.026. Mot less frequently than wonthly, the judgment creditor
shall send the judgment debtor a receipt for payments received from the
employer., The recelpt shall state the amount of the payments received,
the maximum amount that may be withheld pursuant to the earnings with-
holding order, and the total amount received during the period the order
has been in effect. No receipt is required for paymenta received pursu-
ant to a withholding order for support.

Comment., The receipt required by Section 723.026 not only provides
the judgment debtor with a record of payments made on the judgment but

also enables the judgment debtor to determine whether the employer has
pald the amount withheld from earnings to the judgment creditor.

327815

SEC. 6. Section 723.027 of the Code of Civil Procedure is amended
to read:

723,027, 1If the judgment pursuant to which the earnings withhold-
ing order is issued is satisfiled before the order otherwise terminates
pursuant to Section 723.022, the judgment creditor shall promptly nesify
the levying officer whe shall premptly fewsinate the order by serving
€ notice ef terminatienm serve an acknowledgment of the satisfaction of
judgment on the employer. Nothing in this section precludes the judg-
ment debtor from serving a certified copy of the satisfaction of judg-

ment on the employer.

Comment. Section 723.027 is amended to delete the duty imposed on
the levying officer. The judgment creditor or judgment debtor serves
the satisfaction of judgment on the employer, which terminates withhold-
ing., Section 723.022(a)(5).

405/002

SEC. 7. Section 723.030 of the Code of Civil Procedure is amended

to read:



723.030. (a) A "withholding order for support" is an earnings
withholding order on & writ of emeesutien issued to collect delinquent
amounts'payable under a judgment for the support of a child, or spouse
or former spouse, of the judgment debtor. A withholding érder for sup-
port shall be denoted as such on its face.

{b) Notwithstanding any other provision of this chapter:

(1) An employer shall continue to withhold pursuant to a withhold-
ing order for support until the earliest of the dates specified in
paragraph (2), (3), ex {(4) , or (5) of subdivision (a) of Section 723.022,
except that a withholding order for support shall automatically termi-
nate one year after fhe employment of the employee by the employer
terminates.

(2) A withbholding order for support has priority over any other
earnings withholding order. An employer upen whom a withholding order
for support is served shall withhold and pay over earnings of the em-
ployee pursuant to such order notwithstanding the requirements of an-
other earnings withholding order.

{3) Subject to paragraph (2) and to Article 3 (commencing with
Section 723.050), an emplover shall withhold earnings pursuant to both
a withhelding order for support and another earnings withholding oxder
silmultaneously.

Comment. Section 723.030 is amended to delete the reference to the

wrilt of execution. A writ of execution is not issued in the case of an
earnings withholding order. See Section 723.102 and Comment thereto.

4054003

SEC. B. Section 723.031 of the Code of Civil Procedure is amended
to read:

723.031. (a) Nothing in this chapter affects an order made pur-
suant to Section 4701l of the Civil Code.

(b) An order made pursuant to Section 4701 of the Civil Code shall
be given priority over any earnings withholding order as provided in
that section. An employer upon whom an order made pursuant to Section
4701 is served shall withhold and pay over the earnings of the employee
pursuant to such order notwithstanding the regquirements of any earnings
withholding order. When an emplover 1is required to cease withholding

earnings pursuant to an earnings withholding order, the employer shall

notify the tevying officey judgment creditor who served the earnings

-8-



723.077. (a) Subjeect to subdivision (b}, an employer upon whom a
withholding order for taxes is served shall withhold and pay over earn-
ings of the employee pursuant to such order and shall cease to withhold
earnings pursuant to any prior earnings withholding order except that a
withholding order for support shall be given priority as provided in
Section 723.030. When an employer 1s required to cease withholding
earnings pursuant to an earlier earnings withholding order, the employer

shall notify the lewying effiecer judgment creditor who served the earldi-

er earnings withholding order that a supervening withholding order for
taxes is in effect.

(b) An employer shall not withhold earnings of an employee pursuant
to a withholding order for taxzes if a prior withholding order for taxes
is in effect, and, in such case, the subsequent withholding order for

taxes 13 ineffective,

Comment. Section 723.077 is amended to delete the reference to the
levying officer. The judgment creditor serves the earnings withholding
order. Sectlon 723.103,

4057398
SEC. 11. Section 723.079 is added to the Code of Civil Procedure,

to read:

723,079. No receipt need be sent to the taxpayer for amounts paid
over to the state pursuant to a withholding order for taxes unless the
taxpayer has requested in writing that receipts for such amounts be

sent.

Comment. Section 723.079 provides an exception to the requirement

of Section 723.026.
405/188

SEC. 12. Section 723.080 of the Code of Civil Procedure is amended
to read:

723,080. Service of a withholding order for taxes or of any other
notice or document required under this chapter in conmection with a
withholding order for taxes may be made by the state by £irst-ciass
matls pestage prepaid;y in the manner provided in Sectiom 723.101 ox by

any authorized state employee. Service ef a withhedding order feor

tazes i3 eoemplete when 4t s received by the employer eor a persen
deseribed in paragraph {13 er {33 of subdivizien £{a} ef Seetion F23riG3r
fervice of; ar the providing of; any other netiee or document yequined

teo be served or provided under this ehapter in connection with a

-10-



wirhholding ovder feow saxea is complete when the motice or document
ie depesised in she mail addressed to the last known address of the

peraon en whom i+ 4a served or to whem it 19 to be provided:s

Comment. Section 723.080 is amended in recognition of the general
provisions for service by mail. See Section 723.101.

405/191
SEC. 13. Section 723.101 of the Code of Civil Procedure is amended
to read:
723,101, ({a) An earnings withholding order shall be served by the
tevying offdeer judgment creditor upon the employer by deltivery service

of the order ¢e on any of the following persomns :

{1) The managing agent or person in charge, at the time of service,
of the branch or office where the employee works or the office from
which the emplovee is paid.

(2) Any person to whom a copy of the summons and of the complaint
may be delivered tc make service on the employer under Article 4 {com-
mencing with Sectlon 416.10) of Chapter 4 of Title 5.

{b) Service of an earnings withholding orxder shall be made by
first-class mail, postage prepaid, by personal delivery as provided in

Section 415.10 or 415.20 , or by registered or certified mail, postage
prepaid, with return receipt requested, When sewvice 49 made by

matls seyvice 13 complered at the time the retuwn wveceipt is execused

by or on behaif of the reeipients If the levying efficer ateempts
gutvice by mail under ehis subdivision and dees net receive 2 vetuwn
reveipt within 15 days from the date of depesit in the maid of the
earninga withhelding order; the tevying efficer shealt make service

as provided in Article 3 {commenweinz with Seetiem 415+:18) ef Chapter

4 of Title S+ Service of an earnings withholding order is complete when

it is received by, or the return receipt is executed by or on behalf of,

the employer or a person described in subdivision (a).

(c} Service of any other notice or document under this chapter may
be made in the same manner as an earnings withholding order. If service
is made on the employer after the employer's return has been received by

the Zevyying sffiter judgment creditor , the service shall be made by

registered or certified mail; pestage prepaid; with retuin reeotps
requesteds on the person designated in the employer's return to receive

notices and at the address indicated in the employer's return, whether

-11-



or not such address is in the county. Hethimg in this subdivisien
precliudes serviee by pevsenal deldvery on the persen desipgnated in

the employerls reewn: Service of any other notice or document on the

person on whom it is served is complete at the following times:

{1) If made by first-class mail, postage prepaid, when the notice

or document is deposited in the mail addressed to the last known ad-

dress of the person.

(2) If made by registered or certified wail, postage prepaid, with

return receipt requested, when the return receipt is executed by or on

behalf of the person.

{3} If made by personal delivery as provided in Section 415.10 or

415.20, when the notice or document is received by the person.

(d) Notwithstanding Section 1032.6, a judgment creditor 1is not

entitled to the costs of service under this chapter.

Comment. Section 723,101 is amended to delete the references to
the levying officer. The judgment creditor serves the earnings with-
holding order. Section 723.103. The employer's return is made to the
judgment c¢reditor. Section 723.104.

Section 723.101 is alsc amended to enable service under this chap-
ter by first-class mail. The person on whom a notice or document is
served is more likely to receive the notice or document, and to receive
it more quickly if service is by first-class mail. First-class mail
service has long been used by the state in enforcing tax liabilities by
wage garnishment. Cf. Section 723.080 (first-class mail seérvice author-
ized). First-class mail is also less expensive than other forms of
service. In recognition of this fact and to encourage service by first~
class mail, subdivision (d) is added to preclude recovery of collection
costs for service of notices and documents. Nothing In Sectionm 723.101
should be construed to preclude use of registerad or certified mail or
personal service at the judgment creditor's own expense, however.

4047148

SEC, 14. Section 723,102 of the Code of Civil Procedure is amended
to read:

723.102. (a) If & writ of ewecution has heen $ssued o the
eceunty where the judgment debtoria emplover £3 € be zerved and +he
time for the return of the writ under subdiwisien £a) of Secetion
683 has not expired; a A judgment creditor may apply for the 1ssuance of
an earnings withholding order by filing an application, in the form
prescribed by the Judicial Council, with s levying efficer in such

eounty who the clerk of the court that entered the judgment pursuant to

which the earnings withholding order is sought. The court clerk shall




promptly issue an earnings withholding order in the form prescribed
pursuant to Sections 723.120 and 723.125.

{b} This section does not apply where the earnings withholding
order 1s a withholding order for taxes.

Comment. Section 723.102 is amended to delete the reference to the
levying officer. The judgment creditor serves the earnings withholding
order. Section 723,103, The reference to an outstanding writ of execu-
tion is likewise deleted--issuance of such a writ, which gives the
levying officer authority to act, is unnecessary because the levying
officer 1s not inmvelved in the service of the earnings withholding
ordar.

4041149

SEC. 15. Section 723.103 of the Code of Civil Procedure is amended
to read:

723.103. (a) The ievying offieer judgment creditor shall serve

upon the designated employer all of the following:
{1} The original and one copy of the earnings withholding order.
(2) The form for the employer's return,
(3) The notice to employee of earnings withholding order in the
form prescribed pursuant to Sections 723.120 and 723.122.
(b) Ac the time the levying effieer judgment creditor makes service

pursuant to subdivision (a), the lewying effieer judgment creditor shall

provide the employer with a copy of the employer's instructions referred

to in Seection 723,127. The Judicial Ceouncil may adopt rules prescribing

the circumstances when compliance with this subdivision is not required.
e} No earnings withholding erder shall be sesved upen the empleyer

afear the time speetfied in subdiviaien {a} ef Seerion 683 for she

¥eturn of ehe writ of execution nunder whieh the erder was iasued

has expireds

(c} An earnings withholding order served upon the employer more

than 45 days after its date of issuance is ineffective.

Comment. Section 723,103 1s amended to delete the references to
the levyinz officer. The judgment creditor serves the earnings with-
holding order and transmits other required information. Because the
levying officer is not involved in the service of the earnings with-
holding order, there is no writ of execution issued which gives the
levying officer authority to act, and there is no corresponding return
of the writ required. 8See Section 723.102, The time within which the
earnings withholding order must be served is thus no longer tied in
subdivision {c) to the time of return of the writ, but is set at a fixed
45 days after issuance of the withholding order.

~-13-



4044281

SEC. 16, Section 723.104 of the Code of Civil Procedure is amended
to read:

723.104. Any employer who is served with an earnings withholding
order shall:

{a) Deliver to the judgment debtor a copy of the earnings with-
holding order and the notice to employee of earnings withholding order
within 10 days from the date of service. If the judgment debtor is no
longer employed by the employer and the employer does not owe the em~
ployee any earnings, the employer is not required to make such delivery.
The employer is not subject to any civil liability for failure to comply
with this subdivision, Nothing in this subdivision limits the power of
a court to hold the employer in contempt of court for failure to comply
with this subdivision.

(bt} Complete the employer's return on the form provided by the
Teyying efficer and mail 4& by firsefelags mail; pestage prepaids
o the levying efficer judgment creditor and send it to the judgment

creditor within 15 days from the date of service, If the earnings
withholding order is ineffective, the emplover shall state in the
employer's return that the order will not be complied with for thia
reason and shall return the order to the lewying effiee¥ judgment
creditor with the employer’s return.
Comment, Section 723.104 is amended to delete the references to

the levying officer. The judgment creditor serves the employer's
return on the employer. Section 723.103. The reference to maill 1is

deleted in recognition of the general provision for service of notices
and documents by mail. See Section 723.101.

4047284

SEC, 17. Section 723.105 of the Code of Civil Procedure 1s amended
to read: .

723.105, {(a) A judgment debtor may claim an exemption under Sec-
tion 723,051 under either of the following circumstances:

(1) No prior hearing has been held with respect to the earnings
withholding order.

(2) There has been a material change in circumstances since the
time of the last ﬁrior hearing on the earnings withholding order.

(b} A elaim of exemption shall be made by filing with the levying
offdcer court clerk an original and one copy of (1) the judgment debt-
or's claim of exemption and (2) the judgment debtor's financial state-

ment. “14m



(c) Upon the filing of the claim of exemption, the lewying cfftcer
court clerk shall promptly send to the judgment creditor 5 at the
address stated in the applifcation £for £he earningas withholding srders
by firseieinss maily pessage prepaid; all of the following:

{1} A copy of the claim of exemption.

(2) A copy of the financial statement.

(3) A notice of claim of exemption, in the form prescribed by the
Judieial Council, stating that the claim of exemption has been filed and
that the earnings withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in the claim of
exemption, unless a notice of opposition to the claim of exemption is
filed with the 2evyimg offieer court clerk within 10 days after the date
ef the maiding ef the notice of claim of exemption is sent .

{d) A judgment creditor who desires to contest a claim of exemption
shall, within 10 days after the date ef msilirg eof the notice of claim
of exemption is sent , file with the lewvying offieer court clerk a
notlce of opposition to the claim of exemption.

(e) If a notice of opposition to the claim of exemption is filed
with the ievying officer court clerk within the 10-day period, the
tudement crediter 19 entisied te a hearing en the elaim eof exemptieny
3£ the judgmene ecreditor desires a hearing on the elaim of exemptieons
the judgment erediter shall file & notice of motion fer an erder
determintng the ciaim of exempiien with the esurs within 15 days
after the date the levying officer mailed the notice of elaim of f

exemptions If £he notice of metden 3 5o £ileds the hearing en the

motion the court clerk shall set the matter for hearing, which hearing

shall be held not later than 20 days from the date the notice of metten
opposition was filed unless continued for good cause. Not less than 10
days prior to the hearing, the judgment erediter court clerk shall °
give written nottes of eha hearing e the lewvying effieer and shalld

serve a needce ef the hearing and serve a notice of the time and place

of the hearing on the judgment debtor and judgment creditor and serve a

copy of the notice of opposition te the claim of exemption by firge-

elass mait on the judgment debtor and, 1f the claim of exemption so:
requested, on the attorney for the judgment debtor. Sezvies i3 deemed
made when the netiee of the hearing and & eopy of the netice ef eppositdien

&0 the ciaim of exempiten are depesteed in the mails postage prepaidsy
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addressed to the judgment debtor at the address asated in the elaim
of exemption and; 4f service en the sttorney for the judgment debter
was requedted in the eilpim of exempiien; te the ateerney st the address
stated im the elaim of exempeions The judsment srediter shald f£ile
procf of such aerviee with the courts After receiving the notice
ef the hearing and before +the dase get for the hearing; the levying
officer shail: file the elaim of exempitien and the nefice of oppositdon
o the ciaotim eof exempeien with the eceures

(£) If the levying efficer court clerk does not receive a notice of
opposition to the claim of exemption within the 10-day period after the
date of mailimg of the notice of clalm of exemption and a motice
ef #he heardny not later than 0 daye afeer the filing of the netiee
of eopposition te the eclaim of exemptiony the levying effieer was served,

the court clerk shall serve on the employer cone of the following:

(1) A notice that the earnings withholding order has been termi-
nated if all of the judgment debtor's earnings were claimed to be
exempt.

{2} A modified earnings withholding order which reflects the amount
of earnings claimed to be exempt in the claim of exemption 1f only a
portion of the judgment debtor’'s earnings was claimed to be exempt.

(g) If, after hearing, the court orders that the earnings withhold~
ing order be modified or terminated, the clerk shall promptly transmie
e cereified ecopy ef the order £o the levying officer whe shall prowpely
serve on the employer of the judgment debtor (l) a copy of the modified
earnings withholding order or (2) 4 notice that the earnings withholding
order has been terminated. The court may order that the earnings with-
holding order be terminated as of a date which precedes the date of
hearing. If the court determines that any amount withheld pursuant to
the earnings withholding order shall be paid to the judgment debtor, the
court shall make an order directing the person who holds such amount to
pay it promptly to the judgment debtor.

{(h} If the earning withholding order is terminated by the court,
unless the court otherwise orders or unless there is a materlal change
of circumstances since the time of the last prior hearing on the earn~
ings withholding order, the judgment creditor may not apply for ancother
earnings withholding order directed to the same employer with respect to

the same judgment debtor for a period of 100 days following the date of
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service of the earnings withholding order or 60 days after the date of
the termination of the order, whichever is later.

(ii If an employer has withheld and paid over amounts pursuant to
an earnings withholding order after the date of terminatién of such
order but prior tc the receipt of notice of its termination, the judg-
ment debtor may recover such amounts only £rem £he levying sféfices
if the levying efficer stili heilds sueh ameunts org if sueh amounts
have been peaid over te the 4udgment crediter; from the judgment cred-
itor. If the employer has withheld amounts pursuant to an earnings
withholding order after termination of the order but has not paild over

such amounts to the levying efficer judgment creditor , the employer

shall promptly pay over such amounts to the judgment debtor.

(i) An appeal lies from any court order under this section denying
a claim of exemption or modifying or terminating an earnings withholding
order. Such appeal shall be taken in the manner provided for appeals in
the court in which the proceeding is had. An appeal by the judgment
creditor from an order modifying or terminating the earnings withholding
order does not stay the order from which the appeal is taken. Notwith-
standing the appeal, until such time as the order modifying or terminat-
ing the earnings withholding order 1s set aside or modified, the order
allowing the claim of exemption in whole or in part shall be given the
same effect as if the appeal had not been taken.

(k) This section does not apply to a withholding order for support
or a withholding order for taxes.

Comment. Section 723,105 is amended to delete the references to
the levying officer. The court clerk handles exemption claims. The
references to mailing are also deleted in recognition of the general
provision for service of notices and decuments by mail. Section 723,101L.

404/297

SEC. I8. BSection 723.121 of the Code e¢f Civil Procedure 1s amended
to read:

723,121, The "application for issuance of earnings withholding
crder™ shall be executed under oath or by declaration under penalty of
perjury and shall 1include all of the following:

(a) The name; the last known address, and, if known, the social
security number of the judgment debtor.

{b} The name and address of the judgment creditor.

~17-



(c) The court where the judgment was entered and the date the
judgment_was entered.

44} The date of ifsauance of a writ of exeeurien to the ecounty
where she earnings withholding order i3 soughts

£ed (d) The amount sought to be collected, indicating the amount of
the judgment, plus additional accrued items, less partilal satisfactioens,
if any.

£} (e) The name and address of the employer to whom the order will
be directed.

€23 (f) The name and address of the person', if other than the

judgment creditor, to whom the withheld money is to be paid by the

tevying officer employer .

Comment. Section 723,121 is amended to delete the reference to the
levying officer. The employer pays wilthheld earnings to the judgment
creditor. Section 723.025,

Former subdivision {d) is deleted because a writ of execution is
not issued in the case of an earnings withholding order. See Section
723.102 and Comment thereto.

404/299

SEC. 19. Section 723.122 of the Code of Civil Procedure is amended
to read:

723.122. The "notice to employee of earnings withholding order™
shall contain a statement that informs the employee in simple terms of
the nature of a wage garnishment, the right to an exemption, the pro-
cedure for claiming an exemption, and any other information the Judicial
Council determines would be useful to the employee and appropriate for
inclusion in the notice, including all of the following:

{a) The named employer has been ordered to withhold from the eérn-
ings of the judgment debtor the amounts required to be withheld undér
Section 723.050, or such other amounts as are specified in the earnings
withholding order, and to pay these amounts over to the lewying off?cer

for eranamittal te the person speedfied ia the ovder judgment creditor

in payment of the judgment described in the order.

€b} The ameunts required te be withheld pursuant te Eectdion
#23-059 en filuserative ameunts of earningsc

e} (b) No amount can be withheld from the earnings of a judgment
debtor which the judgment debtor proves 1ls necessary for the support of
the judgment debtor or the judgment debtor's family supported in whole
or in part by the judgment debteor,
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443 (c) If a judgment debtor wishes a court hearing to prove the
amounts should_not be withheld from the judgment debtor's earnings
because fhey are necessary for the support of the judgment debtor or the
judgment debtor's family supported in whole or in part by the judgment
debtor, the judgment debtor shall file with the 3evying efficer court
clerk an original and one copy of the "judgment debtor's claim of
exemption™ and an original and one copy of the "judgment debtor's finan-
cial statement.” The notice shall also advise the judgment debtor that
the claim of exemption form and the financial statement form may be
obtained without charge at the office of the levying efficer any clerk
of a trial court .

£e? (d) Under Section 300 of the Labor Code, the judgment debtor
may revoke an assignment of wages or salary to be earned after the time
of the revocation unless the assigonment is made pursuant to Section 4701
of the Civil Code.

Comment. Section 723.122 is amended to delete the references to
the levying officer. The employer pays withheld earnings to the judg-
ment creditor. Section 723.025. A claim of exemption is filed with the
court clerk. Sectilon 723.105. Copiles of forms are kept at the court
clerk's office. Section 723,129,

Former subdivision (b} is also deleted because, as enacted, Section
723,050 does not provide a withholding scheme based on gross earnings
for particular pay periods.

4047302

SEC. 20, Section 723.125 of the Code of Civil Procedure is amended
to read:

723.125. The "earnings withholding order" shall include all of the
following:

{a) The name, address, and, if known, the soclal security number of
the judgment debtor.

{(b) The name and address of the employer to whom the order is
directed.

{(c) The court where the judgment was entered, the date the judgment
was entered, and the name of the judgment creditor.

{(d) The date of issuance of the writ ef exeeurien to the county

where the earnimpgs withhelding order +s sought the earnings withholding

order .,
(e} The total amount that may be withheld pursuant to the order
{the amount of the judgment, plus additional accrued items, less partial

satisfactions, 1f any).
‘ . -19-~



(f) A description of the withholding period and an order to the
employer to withhold from the earnings of the judgment debtor for each
pay period the amount required to be withheld under Section 723.050 or
the amount specified in the order, as the case may be, for the pay
periods ending during such withholding pericod.

(g) An order to the employer to pay over to the levying effiser

judgment creditor or such other person as is named in the application

for issuance of earnings withholding order at a specified address the

amount required to be withheld and pald over pursuant to the order im
the manner and within the times provided by law.

{h) An order that the employer fill out the "employer's return" and
return it by first—cisss mati; postage prepeids to the levying officer

Jjudgment creditor at a specified address within 15 days after service of

the earnings withholding order.

(i} An order that the employer deliver to the judgment debtor a
copy of the earnings withholding order and the '"notice to employee of
earnings withholding order” within 10 days after service of the earnings
withholding order; but, if the judgment debtor is no longer employed by
the employer and the employer does not owe the employvee any earnings,
the employer is not required to make such delivery.

£43 The name and address of the levying offieers

Commant. Section 723.125 is amended to delete the references to
the levying officer. The employer pays over withheld earnings to the
judgment creditor., The employer's return is made to the judgment cred-
itor. Section 723.104.

Subdivision (d) is revised because a writ of execution 1s not
issued in the case of an earnings withholding order. See Section 723,102
and Comment thereto.

The reference to mail 1s deleted from subdivision (h) in recogni-
tion of the general provision for service of notices and documents by
mall, See Section 723.101.

404/339

SEC. 2Z1. Section 723.126 of the Code of Civil Procedure is amended
to read:

723.126. (a) The "emplover's return™ shall be executed under oath
or by declaration under penalty of perjury. The form for the return

provided to the employer shall state all of the following Information:

(1) The name and address of the iewying effieer judgment creditor

to whom the form 1s to be returned.
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(2) A direction that the form be mailed returned to the lewying

efficer judgment creditor by £ivst-ciass mail: poseage prepadd; no later

than 15 days after the date of service of the earnings withholding
order.

(3) The name, the address, and, if known, the soclal security
number of the judgment debtor.

{b) In addition, the employer's return form shall require the
employer to supply all of the following information:

(1) The date the earnings withholding order was served on the
employer.

(2} Whether the judgment debtor is now employed by the employer or
whether the employer otherwise owes earnings to the employee.

£33 If ¢he 4udgmens debtor 13 employved by the emplover or the
emplaver otherwise ewes esrnings to the employees the ameunt of the
employeels earnings fer the last pay peried and the length of this
pay perieds

€43 (3) Whether the employer was required on the date of service to
comply with an earlier earnings withholding order and, if so, the name
of the judgment creditor who secured the earlier order, ehe Iewying
officer whe served aueh order; the date it was issued, the date it was
served, the expiration date of such order, and which of the earnings
withholding orders the employer is required to comply with under the
applicable statutory rules concerning the priority of such orders.

€53 (4) Whether the employer was required on the date of service to
comply with an order made pursuant to Section 4701 of the Civil Cede
and, if so, the court which issued such order and the date it was issued
and any other information the Judicilal Council determines is needed to
identify the order. ?

€63 (5) The name and address of the person to whom notices to the
employer are to be sent.

Comment. Section 723.126 is amended to delete the references to
the levying officer. The employer's return is made to the judgment
creditor. Section 723.104. The earnings withholding order is served by
the judgment creditor. Section 723.103,

The reference to maill is deleted from paragraph (a){2) in recogni-
tion of the general provision for service of notices and documents by
mall. See Section 723,101,

Former paragraph {(b)(3) 1is also deleted because, as enacted, Sec-

tion 723.050 does not provide a withholding scheme based on gross sarn-
ings for particular pay periods.
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4047342

SEC. 22, Section 723.127 of the Code of Civil Procedure 1s amended
to read:

723.127. (a) The Judicial Council shall prepare "employer's
instructions" for employers and revise or supplement these instructions
to reflect changes in the law or rules regulating the withholding of
earnings.

{b) Except to the extent that they are included in the forms
required to be provided to the employer by the levying effieer judgment
creditor , the Judicial Council shall publish and provide to the 2evying

efficers court clerks coples of the employer's instructionms.

Comment. Section 723,127 is amended to delete the references to
the levying officer, The judgment creditor provides forms to the
employer., Section 723,103. The earnings withholding order is issued by
the court clerk. S8ection 723.102.

404/343

SEC. 23. Section 723.129 of the Code of Civil Procedure is amended
to read: _

723.129, The tevying cffiecer clerk of each trial court shall have

copies of the forms for the "judgment debtor's claim of exemption" and
"judgment debtor's financial statement' available at the levying
effieeris offiee for distribution without charge to a person who desires
to make a claim of exemption under Section 723.051,

Comment. Section 723.129 1s amended to delete the reference to the

levying officer. The claim of exemption is filed with the court clerk.
Section 723.105,

4041344

SEC. 24, Section 723.152 of the Code of Civil Procedure is amended
to read:

723.152, If an employer withholds earnings pursuant to this chapter
and, with the intent to defraud either the judgment creditor or the
judgment debtor, faills to pay such withheld earnings over to the Zewying
effieer judgment creditor , the employer is guilty of a misdemesanor.

Comment., Section 723.152 is amended to delete the reference to the
levying officer. The employer pays withheld earnings to the judgment
creditor, Sectlon 723.025.
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405/399
SEC. 25. Section 723.155 1s added to the Code of Civil Procedure,
to read: '
723.155. The fee for filing an application for an earnings with-
holding order under Section 723.102 is the same as the fee for issuing
a writ of execution. No other filing fees may be charged under this

chapter.

Comment. Section 723.155 reflects the fact that garnishment of
earnings is made by an earnings withholding order rather than by writ of
execution under this chapter. The fee for issuance of a writ of execu-
tion by the county clerk is four dollars. Govt. Code § 26828, The fee
for issuance of a writ of execution by a justice court or a municipal
court is one dollar and fifty cents. Govt. Code §§ 71665.6 (justice
court) and 72065 (municipal court).

_ _ 4047346

SEC. 26, Section 26750 of the Government Code is repealed.

26750r <{a} The fee for serving an earainéa withholding erder
under the Employees! Earnings Proteetien haw; Chapter Z:5 {commencing
with Seation 72370103 of Fitle 0 of Pave 2 ef ehe Sode of Eivil Prosedure;
ineiuding but net iimited te the costs of pestage or travelingy and
£or performing all other duties of the }evyingleféieer under thae
law with respeet #e asuech levy fa eight dedlars and £ifey eenes £88:38)~

{b} He addieienal fees; eosts; er expenseslgay be charged by
the levying officer for performing the duties under the Emploeyeesl
Earnings Protection Lawg Chapter 215 {ceommencing with Seetien F23-0169
ef Title 9 of Pare 2 of the Gede of Givil Precedurer

Comment. Section 26750 is repealed because the levying officer has
no duties under the Employees' Earnings Protection Law.

4047347

SEC. 27. Section 12 of Chapter 1133 of the Statutes of 1978 is
amended to read:

12. This act shall become operative on Jdly 1, 1979. The Judicial
Council, the state agencies concerned with the implementation of Article
4 {commencing with Section ?23;0?0) of Chapter 2.5, of Title %, of Part
2 of the Code of Civil Procedure, and the court clerks and tevying
offiecera shall, prior to that date, take all measures necessary in order

that the provisions of this act may be implemented on July 1, 1979,
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Comment. Section 12 of Chaﬁter 1133 of the Statutes of
amended to delete the reference to levying officers. The lewy
of ficers have no duties under the Employees' Earnings Protecti.

Note, The Law Revision Commission intends to sponsor legis.
at the 1979 legislative sesslon to defer the operative date of th

ployees' Earnings Protection Law to January 1, 1980,
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