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tlemorandum 78-68
Subject: Study I~900 — Wage Garnishment Procedure

The new wage garnishment law was enacted this session upon recom-
mendation of the Commissiomn. Although the law has a deferred operative
date of July 1, 1979, we are informed that there is not sufficient time
for preparation of necessary forms, which the law requires be used. A
letter from the Judicial Council to this effect is attached as Exhibit
I. We believe it is necessary to defer the operative date of the law
another six months to January 1, 1980, in order to avoid problews of
implementation of the law. Since the withholding table proposed by the
Commission was deleted in the course of enactment, there are no substan-
tial benefits debtors will be deprived of during the additional six-
month period.

The Commission originally recommended, a number of years ago, that
the withholding order be served by judgment creditor and that the with-
held earnings be pald directly to the judgment creditor, without the
levying officer acting as an intermediary. The county clerks and levy-
ing officers strongly objected to this recommendation, and it was not
included in the recommendation which resulted in the legislation enacted
in 1978. GLowever, direct service by the judgment creditor and direct
payment by the employer to the judgment creditor would save money for
the parties as well as for the taxpaying public that must support the
levying officers. The fee of the levying officer is limited to $8.50
for all actions under a garnishment, which include serving the order,
receiving and accounting for earnings, transmitting earnings, receiving
and transmitting exemption claims and opposition, and transmitting court
orders and other documents. The staff believes that, in light of Propo-
sition 13, the legislature will be receptive to a seasure that will
reduce the involvement of the levying officer and will cut the cost of a
garnishment.

The staff has drafted a recoumendation to defer the operative date,
authorize service of a withholding order by first-class mail (and
correspondingly make costs of service nourecoverable), and eliminate the
duties of the levying officer. The draft is attached. We have drawn
upon earlier versions of our recommendation in doing this. We hope the
Commission can approve this recommendatlon to print and submit to the
forthcoming legislative session.

Respectfully submitted,

Nathanial Sterling
Assistant Executive Secretary
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Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
Stanford Law School

Stanford, California 94305

Dear Mr. DeMoully:

Assembly Bill No. 393, the Law Revision Commission's
measure to revise the wage garnishment laws, gives the Judicial
Council substantial responsibilities to adopt rules and forms
and to perform certain other functions. Court c¢lerks and levy-
ing officers also face a significant task in preparing for
implementation of the new law.

The July 1, 1979, operative date of Assembly Bill
No. 393 does not allow adequate time for the Judicial Council
and the courts to do the work that is required. In order to
follow the Council's normal procedures for adopting rules and
forms, we estimate that at least one full year would be re-
quired for the implementation of Assembly Bill No. 393. Even
if the project were expedited, the Council would not be able
to take final action on the rules and forms before its May 1979
meeting. This would leave the courts only one month in which
to print the forms and take other steps necessary to implement
the new law.

A number ¢of counties are required by charter provi-
sions to follow a time-consuming bid procedure when purchasing
court forms. In San Francisco, for example, this process re-
qguires approximately five months. :

We note that under Code of Civil Procedure section
723.120 the forms prescribed by the Judiecial Council are to
be mandatory, and noc other forms may be used. The Council's
normal practice is to approve new forms for opticnal use so
as to allow for a period of "testing" before use of the forms
is mandated. To prescribe mandatory forms without a prior
"test" period requires that extra time and effort be devoted
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to the development of the forms and to obtaining input from
the persons who will be using the forms in actual practice.

For these reasons we have asked our Sacramento
office to explore the possibility of extending the operative
date of Assembly Bill No. 393 to January 1, 1980. We believe
this would provide the minimum amount of time needed by the
courts and the Judicial Council to carry out their responsi-
bilities.

If you have any gquestions in this regard, please
write or call the undersigned at (415) 557-2480.

Very truly yours,

Ralph J. Gampell, Director

By ,/;ﬂﬂé/ /L / /

ﬂf.
7
Donald B. Day
Assistant Director
Legal Research

DBS:1lx '
cc: Assemblyman Alister McAlister
Ed Kerry
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November 2, 1973

LETTER OF TRANSMITTAL

To: The lonorable Edmund G. Brown, .Jr.
Governor of California and
The Legislature of California

The Employees' Earnings Protection Law was enacted as Chapter 1133
of the Statutes of 1978 upon recommendation of the California Law Revi-
sion Commission. See Recommendation Relating to Wage Garnishment, 13
Cal. L. Revision Comn'n Reports 1703 (1976). Pursuant to the mandate of
Resolution Chapter 45 of the Statutes of 1974, the Commission has con-
tinued its review of this area of the law, and herewith recommends three
additional improvements in wage garnishment law:

(1) Service of earnings withholding orders by first-class mail
should be authorized (and service costs made nonrecoverable).

(2) The duties of the levying officer should be eliminated along
with the fees of the levying officer, that are ultimately charged to the
judgment debtor; the Commission originally recommended this (see Recom-
mendation Relating to Employees' Earnings Protection Law, 10 Cal. L.
Revision Comm'n Reperts 701 (1971)), and renews its recommendation in
light of Proposition 13 and the need teo cut local governmental costs.

{3) The operative date of the Employees' Earnings Protection Law
should be deferred for an additional six months to permit sufficient
time for the development and printing of forms used under the law,

Respectfully submitted,

Howard R. Williams
Chairperson
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RECOMHENDATION

relating to
IMPROVEMENTS IN EMPLOYEES' EARNINGS PROTECTION LAW

The Employees' Earnings Protection Law,1 governing wage garnishment
procedure, was enacted in 19?82 upon recommendation of the Califormnia
Law Revision Commission.3 The Commission has continued its study of
wage garnishment procedure and recommends three improvements in the 1978
statute: (1) service by first-class mail of earnings withholding orders,
(2) elimination of duties of levying officer, and (3) deferral of the

operative date.

Service by First~Class Mail

The Employees' Earnings Protection Law authorizes delivery of many
orders, notices, and documents by first-class mail& but limits service
of an earnings withholding order to personal delivery or registered or
certified mail, return receipt requested.5

Experience indicates that a person to whom first-class mall is
sent is more likely to receive the mail, and to receive it more quickly,
than if it 1s sent by registered or certified mail. First-class mail
service has long been used by the state in enforcing tax liabilfites by
wage garnishment, and the Fuployees' Earnings Protection Law speci-
fically authorizes service of all crders, notices, and documents by the
state by rirst-class mail.6 First-class maill is also less expensive

than other forms of service.

1. Code Civ. Proc. §§ 723.010-723.154.

2. 1978 Cal. Stats., Ch., 1133, § 7.

3. Recommendation Relzting to Wage Garnishment, 13 Cal. L. Rewision
Comm'n Reports 1703 (1976).

4, E.g., Code Civ. Proc. §§ 723.104(b) (employer's return), 723.105(d)
{judgment creditor's notice of opposition).

5. Code Civ., Proc. § 723.101.

6. Code Civ. Proc. §f 723.080.



Fof these reasons, the Commission recommends that first-class mail
be authorized for all orders, notices, and documents, including an
earnings withhelding order. Wothing in the recommended legislation
would preclude a person from using a more costly form of service at that
person’'s own expense. Dut, to encourage fullest use of first-class
mall, the Commission further recommends that the costs of service under
the Employees' Larnings Protection Law mot be a recoverable cost. Use
of first-class wail will result in a substantial saving to the judgment
creditor Initially and to the judgwent debtor ultimately. The law
provides adequate remedies~~such as citation for contempt and liability
for abuse of process--to protect against any possible abuse of the

first~class mail procedure.

Dutles of Levying Officer

Under the Employees’ Earnings Protection Law, the levying officer
acts a3 an Intermediary between court, judgment creditor, judgment
debtor, and employer. The levying officer serves the earnings with-
holding order on the employer,? receives the withheld earnings from the
employar and transmits them to the judgment creditor,8 receives exemp~
tion papers from judgment debtor and judgment creditor and transmits
them to the court,9 and transmits court orders to the employer.10 Some
of these acts Involve a substantial commitment of resources by the
levying officer, such as the duty to account for all amounts received.ll
The fee for performing these acts is limited by law.12

The acts for which the levying officer is responsible could as well
be performed by the parties themselves, without use of an intermediary.

The judgment creditor can serve the earnings withholding order directly

7. Code Civ. Proc. § 723.103.
8. Code Civ. Proc. § 723.026.
9. Code Civ. Proc. § 723.105.
10, Code Civ. Proc. § 723.105.
11. Code Civ. Proc. § 723.026.

12. Govt., Code § 26750 (the fee is $8.50; no additlonal fees may be
charged).
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on the employer, the employer can send the withheld earnings directly to
the judgment creditor, the judgment debtor and judgment creditor camn
transmit their exemption papers directly to the court, and the court can
transmit orders directly to the employer. There is no need for an
intermediary in the wage garnishment process. The use of the levying
officer causes delay, for example, in the receipt of money by the judg-
ment creditor and in receilpt by the employer of a notice to terminate
withholding from the judgment debtor's earnings. The fee charged by the
levying officer, while inadequate for the services performed by the
levying officer, represents an added burden that is ultimately on the
judgment debtor.

This is an area where a nonessentlal service and cost of the levy-
ing officer can and should be eliminated to the benefit of both the
taxpaying public and the parties. To this end the Commission recom-
mends the removal of the duties of the levying officer under the Em—

ployees' Earnings Protection law.

Qperative Date

The Employees' Earnings Protection Law has a deferred operative
date of July 1, 19?9.13 The Commission has been advised that this
deferred date does not allow sufficient time for the Judicial Council to
prepare the new forms required by the law or for counties to follow
required public bid procedures for the purchase cf the new forms. For
this reason, the Commission recommends that the operative date cof the

law be deferred an additional six months until January 1, 1980.

The Commission's recommendations would be effectuated by enactment

of the following measures.

13. 1978 Cal, Stats., Ch. 1133, § 12.
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65/195
STAFF DRAFT

I

An act to azmend Section 723.072 of the Code of Civil Procedure and
to amend Sections 1l and 12 of Chapter 1133 of the Statutes of 1978,
relating to the operative date of the Employees' Earnings Protection

Law, and declaring the urgency thereof, to take effect immediately.
The people of the State of California deo enact as follows:

SECTION 1. Section 723.072 of the Code of Civil Procedure is
amended to read:

723.072. (a) A "withholding order for taxes" is an earnings with-
holding order issued pursuant to this article to collect a state tax
liability and shall be denoted as a withholding order for taxes on its
face,

(b} A withholding order for taxes may only be issued under one of
the fellowing circumstances;:

(1) The existence of the state tax liability appears on the face of
the taxpayer's return, including a case where such tax liability is
disclosed from the taxpayer’s return after errors in mathematical compu-
tations in the veturn have been corrected.

(2) The state tax liability has been assessed or determined, as
provided in the Revenue and Taxation Code or Unemployment Insurance
Code, and the taxpayer had notice of the proposed assessment or deter-
mination and had available an opportunity to have the proposed assess~
ment or determination reviewed by appropriate administrative procedures.
If the taxpayer makes a timely request for review of the assessment or
determination, the state shall not issuve a withholding order for taxes
until the administrative review procedure is completed. If the taxpayer
is gilven notice of the proposed assessment or determination but does not
make a timely request for review, the state may issue a withholding
order for taxes.

(c) In any case where a state tax liability has been assessed or

determined prior to July +5y +97% January 1, 1980 , and the state deter-

mines that the requirvements of subdivison (b) may not have been satis-

fied, the state may send a '"Kotice of Proposed Issuance ¢f Withholding

-



Order for Taxes' to the taxpayer at the taxpaver's last known address by
first~class mail, postage prepaid. The notice shall advise the taxpayer
that the taxpayer may have the assessment or determination reviewed by
appropriate administrative procedures and state how such a review may be
obtained. If the taxpayer 1s sent such a notice and requests such a
review within 30 days from the date the notice was mailed to the tax-
payer, the state shall provide appropriate administrative preocedures for
review of the assessment or determination and shall not issue the with-
holding order for taxes until the administrative review procedure is
completed. If the tawpayer 1is sent such a notice and does not request
such a review within 30 days from the date the potice was malled to the
taxpayer, the state may issue the withholding order for taxes.

(d) A withholding order for taxes may be issued whether or not the
state tax liability has been reduced to judgment.

Comment. Section 723,072 is amended to accomodate the deferred
operative date of the Employees' Earnings Protection Law. See 1978 Cal.
Stats., Ch., 1133 § 12.

404/ 145

SEC. 2. BSection 11 of Chapter 1133 of the Statutes of 1978 is
amended to read:

11. Any levy of s writ of execution against the earnings of an
employee pursuant to Sectilon 682.3 of the Code of Civil Procedure that
has been served on the employer prior to Juiy i; 1979 January 1, 1980 ,

shall be given effect after the operative date of this act to the same
extent as it would have been given effect had this act not been enacted,
and the law in effect prior to the operative date of thils act shall
govern such levy, No earnings withholding order served pursuant to this

act on or after duiy iy 1979 January 1, 1980 , shall be given any effect

during the period that a levy made pursuant to a writ of execution
against the earnings of an employee pursuant to Section 682.3 of the
Code of Civil Procedure has been given effect, and any earnings with-
holding order served on an employer during the period such a levy 1s in
effect shall be ineffective.

Comment. Section 11 of Chapter 1133 of the Statutes of 1978 is

amended to accomodate the deferred operative date of the Employees'
Earnings Protection Law, See 1978 Cal. Stats., Ch. 1133 § 12,
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4047146

SEC. 3. Section 12 of Chapter 1133 of the Statutes of 1978 is
amended to read:

12. This act shall become operative on Juiy i3 979 January 1,
1980 . The Judicial Council, the state agencies concerned with the
implementation of Article 4 {(commencing with Section 723.070) of Chapter
2.5, of Title 9, of Part 2 of the Code of Civil Procedure, and the court
clerks and levying officers shall, prior to that date, take all measures
necessary in order that the provisions of this act may be implemented on

Juty 13 1979 January 1, 1980 .

Comment. Section 12 of Chapter 1133 of the Statutes of 1978 is
amended to defer the operative date of the Employees' Earnings Protec-
tion Law. See Section 4 of this act {urgency clause).

4047147

SEC. 4. This act is an urgency statute necessary for the immediate
preservation of the public peace, health, or safety within the meaning
of Article IV of the Constitution and shall go into Immediate effect.
The facts constituting such necessity are:

The Employees' Earnings Protection Law becomes operative on July 1,
1979 and requires the use of forms prepared by the Judieial Coumcil.
There is not sufficient time before the operative date for the Judicial
Council to prepare the required forms or for counties to follow required
public bid procedures for the purchase of forms. It is necessary that
this act deferring the operative date of the law go into immediate
effect so that the law does not become operative before the required

forms are avallable.

14/906
STAFF DRAFT
I1

An act to amend Sections 683, 723.022, 723.025, 723.027, 723.030,
723.031, 723.073, 723.077, 723.080, 723.101, 723.102, 723.103, 723.104,
723.105, 723.121, 723,122, 722,125, 723.126, 723,127, 723.129, and
723.152 of, and to repeal and add Sections 723,026, 723.079, and 723.1535
to, the Code of Civil Procedure. to repeal Section 26750 of the Govern-
ment Code, and to amend Scction 12 of Chapter 1133 of the Statutes of
1978, relating to the Employees' Earnings Protection Law,

The people of the State of California do enact as follows:

—6-



SECTION 1. Secticmn 683 of the Code of Civil Procedure is amended
to read:

683. (a) The execution may be made returnable, at any time not
less than 10 nor more than 60 days after its receipt by the officer to
whom it is directed, to the court in which the judgment is entered.

When the execution is returned, the clerk must attach it to the judgment
roll, or the judge must make the proper entry in the docket,

{b) If an execution is returned unsatisfied, another may be after-
ward issued within the time specified in this code.

{c) If property either personal or real be levied upon under such
writ of execution but the sale thereunder be postponed beyond or not
held within the return date after it is received by the officer to whom
it was delivered and which has been returned to the clerk of the court
in which the judgment is entered, upon request of the person in whose
favor the writ runs the court may direct the clerk to redeliver such
execution to the officer to whom it was directed in order to permit the
officer to make an alias return of the proceedings of the sale or levy
thereon as in the case of an original return of execution.

{d) If proceeds resulting from a levy of execution are received by
the levying officer after the writ has been returned to the court in
which the judgment is entered, uponm request of the person in whose favor
the writ runs, the clerk shall redeliver such execution to the officer
to whom it was directed in order to permit the officer to make an alias
return of the levy as in the case of an original return cof execution.

(e} Whenever a writ of execution issued against real property
containing a dwelling house has been returned, proof that notice re-
quired by subdivision {d) or (g) of Section 690,31 has been served shall
be indicated on the writ, or separately and attached to the writ,

£E€} Z£ am earmings withheldimg order has beer fssued ard served
uper the empleyer as provided im Chapter 25 {eommeneing with Seetien
723-0103 prier te the time the writ of executien is made rekurneble
under gubdivisten {ad; the execution is returnable as provided iam
Seetten 23026+

Comment. Section 683 is amended to delete the reference to the
rules governing the return of a writ of execution when an earnings
withholding order has been served. A writ of execution is not issued in

the case of an earnings withholding order. See Section 723.102 and
Comment thereto.

-7



14/913

SEC. 2. Section 723,022 of the Code of Civil Procedure is amended
to read:

723.022. (a) As used In this section, "withholding period" means
the period which commences on the 10th day after service of an earnings
withholding order upon the emplover and which continues umtil the earli-
est of the following dates:

(1) The 100th day after the order wasg served.

(2) The date the employer has withheld the full amount specified in
the order.

{3) The date of termination specified in a court order served

er sent to the employer by the court clerk .

{4) The date of termination specified in a notice of termination
served on sent to the employer by the levyimg effieer court clerk .

(5) The date of satisfaction of the judgment pursuant to which the

earnings withholding order is issued specified in a certified copy of

the satisfaction of judgment served on the employer by the judgment

creditor,

{(b) Except as otherwise provided by statute, an employer shall
withhold the amounts required by an earnings withholding order from all
earnings of the employee payable for any period of such employee which
ends during the withholding period.

(¢} An employer is not liable for any amounts withheld and paid

over to the fevyimp offiecer judgment creditor pursuant to an earnings

withholding order prior to gerviee uper receipt by the employer pursuant
to paragraph (3) e , (4) , or (5) of subdivision {(a).

Comment. Section 723,022 is amended to delete the references to
the levying officer. The court order of termination referred to in
subdivision (3) and the notice of termination referred to in subdivision
(4} are sent by the court clerk. Section 723.105. The satisfaction of
judgment referred to in subdivision (5} is served by the judgment

creditor. Section 723.027. The employer pays amounts over to the
judgment creditor. Section 723.025.

18/530
SEC. 3. Section 723.025 of the Code of Civil Procedure is amended

to read:
{(a) Except as provided in subdivision (b), the amount required to

be withheld pursuant to an earnings withholding order shall be paid

-8



monthly to the Iewying effieer judgment creditor not later than the 15th

day of each month. The initial monthly payment shall include all amounts
required to be withheld from the earnings of the employee during the
preceding calendar month up to the close of the employee's pay period
ending closest toc the last day of that month, and thereafter each
menthly payment shall include amounts withheld from the employee's
earnings for services rendered in the interim up to the close of the
employee's pay period ending closest to the last day of the preceding
calendar month.

{b) The employer may elect to pay the amounts withheld to the
tevying officer judgment creditor more frequently than monthly. If the
employer so elects, payment of the amount withheld from the employee's
earnings for each pay period shall be made not later than 10 days after
the close of the pay period.

_ Comment. Section 723.025 is amended to delete the references to
the levying officer. Payments are made to the judgment creditor. Sec-
tion 723.125.

31/786

SEC. 4. Section 723,026 of the Code of Civil Procedure is re-
pealed.

723826+ 4=} The levving offieer shall receive and aecount
for all smeunts reeceived pursuant to Seetdon FZ3+825 gnd skal: pay
amounts se reeeived over te the persor erntitled therete st lease
enee every 38 dayss

£{by Hhere an earmings withhelding erder has been served prier
te the time the writ of executien i3 wade returrable under gubdivisien
{ae} of Seetien 6833 the lewying officer may; in the levying officen's
diseretiony; return the wrie of enceution st either of the following
times+

£1} The weit ef exeeutiorn may be returned after the earmnings
withhelding erder termimates and the amount withheld by the employer
has beer patd ever to the lewving effiecers

£2¥ The weis of exuceution may be returmed at g &£ime earlier
thas the time speeified im paragraph {i3: Im sueh ecasey; the issusnce

of the earntnps withholdieg order ard the date of its serviee om

-g-



the empieyer shal: be indiested en the writ; er separately and attached
theretoy anrd & supplemental returm or the carnings withholding erder
shail be mede at the time provided +n pavagraph {1} in the same manner
as the weit was returmeds

{e) Hething in subdiviaten £b) exterds £he time within whieh
a tevy may be made under the writ of execeution pursuart e whieh
the earnings withholding order was iesueds

Comment. Former Section 723.026, which required the levying of-
ficer to receive and account for earnings, is superseded by new Section
723,026 which requires a receipt by the judgment creditor.

18/531

SEC. 5. Section 723.026 is added to the Code of Civil Procedure,
to read:

723.026. Within 10 days after the receipt of any payment pursuant
to an earnings withholding order, the judgment creditor shall send the
judgment debtor a receipt for the payment. The receipt shall state the
amount of the payment received, the maximum amount that may be withheld
pursuant to the earnings withholding order, and the total amount re-
ceived during the period the order has been in effect. No receipt is
required for payments received pursuant to a withholding order for sup~

port.

Comment., The receipt reguired by Section 723.026 not only provides
the judgment debtor with a record of payments wade on the judgment but
also enables the judgment debtor to determine whether the employer has
paid the amount withheld from earnings to the judgment creditor.

32/815

SEC. 6. Section 723.027 of the Code of Civil Procedure is amended
to read:

723,027, If the judgment pursuant to which the earmings withhold-
ing crder is issued is satisfied before the order otherwise terminates
pursuant to Section 723.022, the judgment creditor shall promptly netify
the levying officer whe shalt prompiiy terminate ehe erder by serving

& netiee of termination serve a certified copy of the satisfaction of

judgment on the employer.

Comment. Section 723.027 is amended to delete the duty lmposed on
the levying officer. The judgment creditor serves the satisfaction of
judgment on the emplover, which terminates withholding. Section 723.022(a)(5).
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4057398

SEC. B6A. Sectiom 723.079 of the Code of Civil Procedure is added,
to read:

723.079. YNo receipt need be sent to the taxpayer for amounts paid
over to the state pursuant to a withholding order for taxes unless the
taxpayer has requested in writing that receipts for such amounts be
sent,

Comment. Section 723.079 provides an exception to the requirement
of Section 723.026.

4057002

SEC. 7. Section 723.030 of the Code of Civil Procedure 1s amended
to read:

723.030, (a) A "withholding order for support" is an earnings
withholding order on a writ of execution issued to collect delinguent
amounts payable under a judgment for the support of a child, or spouse
or former spouse, of the judgment debtor. A withholding order for sup~
port shall be denoted as such on its face,

{b) Notwithstanding any other provision of this chapter:

(1) An employer shall continue to withhold pursvant to a withhold-
ing order for support until the earliest of the dates specified in
paragraph (2), (3), er (4) , or (5) of subdivision (a) of Section 723.022,
except that a withholding order for support shall automatically termi-
nate one year after the employment of the employee by the employver
terminates.

{2) A withholding order for support has priority over any other
earnings withholding order. 4n employer upon whom a withholding crder
for support is served shall withhold and pay over earnings of the em-
ployee pursuant to sucli order notwithstanding the requirements of an-
other earnings withholding corder,

(3) Subject to paragraph (2) and to Article 3 (commencing with
Section 723.050), an ewployer shall withhold eatvnings pursuant to both
a withholding order for support and another earmings withholding order
simultaneously.

Comment. Section 723.030 is amended to conform to the numbering
change in Sectilon 723,022. This 1s a technical amendment,

=11~



4057003

SEC. 8. Section 723.031 of the Code of Civil Procedure is amended
to read:

723,031, (a) Nothing in this chapter affects an order made pur-
suant to Section 4701 of the Civil Code.

(t) An order made pursuant to Sectlon 4701 of the Civil Code shall
be given priority over any earnings withholding order as provided in
that section. An employer upon whom an order made pursuant to Section
4701 is served shall withhold and pay over the earmings of the employvee
pursuant to such order notwithstanding the trequirements of any earnings
withholding order. When an employer is required to cease withholding
earnings pursuant to an earnings withholding order, the employer shall

notify the fevyirng offfeer judgment creditor who served the earnings

withholding order that a supervening wage assignment for support is in
effect,

{¢) Subject to subdivisions (b), (d}, and (e}, an employer shall
withhold earnings of an employee pursuant to both an order wmade under
Section 4701 of the Civil Code and an earnings withholding order.

(d) The employer shall withhold pursuant to an earnings withholding
order only to the extent that the sum of the amount withheld pursuant to
the order made under Section 4701 of the Civil Code and the amount
withheld pursuant to the earnings withholding order does not exceed the
amount that may be withheld under Article 3 (commencing with Section
723,050).

{(e) The employer shall withhold pursuant to an earnings withholding
order for taxes only to the extent that the sum of the amount withheld
pursuant to the order made under Section 4701 of the Ciwvill Code and the
amount withheld pursuant to the earnings withhelding order for taxes
does not exceed the amount that may be withheld under Article 4 {com—
mencing with Section 723.070).

Comment. Section 723.031 is amended to delete the reference to the
levying officer. The judgment creditor serves the earnings withholding
order. Section 723.103.

405/ 185

SEC. 9. Section 723.073 of the Code of Civil Procedure is amended

to read:
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723.073, Except as otherwise provided in this article, the pro-
visions of this chapter govern the procedures and proceedings concerning
a withholding order for taxes. Fer the purpeses of this aweiedes
a referenee in this chapter to a Ulevying officer! shall be deemed
teo mean the specifie siate aperey seeling £o colleet & stabe Eax
tinbitity under this avtieler

Comment. Section 723.073 is amended to delete the reference to the
levying officer. The judgment creditor takes actions under this chap-
ter. As used in this chapter, "judgwent creditor™ as applied to the
state means the specific state agency seeking to collect a judgment or
tax liability., Section 723.011(d).

405/ 186

SEC. 10. Section 723.077 of the Code of Civil Procedure is amended
to read:

723,077, (a) Subject to subdivision (b), an employer upon whom a
withholding order for taxes is served shall withhold and pay over earn-
ings of the employee pursuant to such order and shall cease to withhold
earnings pursuant to any prior earnings withholding order except that a
withhelding order for support shall be given priority as provided in
Section 723,030. When an employer is required to cease withholding
earnings pursuant to an earlier earnings withholding order, the employer

shall notify the levying efficer judgment creditor who served the earli-

er earnings withholding order that a supervening withholding order for
taxes is in effect,

(b} An employer shall not withhold earnings of an employee pursuant
to a withholding order for taxes if a prior withholding order for taxzes
is in effect, and, in such case, the subseguent withholding crder for
taxes is ineffective.

Comment. Section 723.077 is amended to delete the reference to the

ievying officer. The judgment creditor serves the earnings withholding
order. Section 723.103.

405/188
SEC. 11. Section 723.080 of the Code of Civil Procedure is amended
to read:
723.080. Service of a withholding order for taxes or of any other
notice or document required under this chapter in counnection with a

withholding order for taxes may be made by the state by first-eiass
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mails pestage prepaid; in the manner provided in Section 723.101 or by

any authorized state employee. Berwviee eof z withholding erder for
taxes f£s eemplete whern it s veceived by che employer or & persom
deseribed in parspgraph {13 er 423 ef subdivisier {a} of Seetiern 723:104+
Serviee efs; er the providimg ofy any ether notiece of decument regquired
te be served or provided under this chapter in conmeetien with a
withhotding erder fov taxes 15 eemplete whem the netice or documert

#5 depestied in the matl sddressed te the last knewn address ef the
persen on whem it is served or €9 whem it £3 te be provideds

Comment. Section 723.080 is amended in recognition of the general
provisions for service by mall. See Section 723,101,

405/191
SEC. 12. Section 723.101 of the Code of Civil Procedure 1s amended
to read:
723,101, (a) An earnings withholding order shall be served by the
tevying eofficer judgment creditor upon the employer by delivery service

of the order #o on any of the following pexsons :

(1) The managing agent or person in charge, at the time of service,
of the branch or office where the employee works or the office from
which the employee i1s vaid.

(2) Any person to whom a copy of the summons and of the complaint
may be delivered to make service on the employer under Article 4 {(com-
mencing with Section 416.10) of Chapter 4 of Title 5.

{b) Service of an earnings withholding order shall be made by

first-class mail, postage prepaid, by personal delivery as provided in

Section 415.10 or 415.20 , or by registered or certified mail, postage
prepaid, with return recein® rsquested. Waen seryviee iz made by
matls seeviee £ zemplcted at the tims the return recedpe &8 enceuted
by or on behalf of the =ecipiemtsr I£ the levying offiecr stctempes
servyiee by mair under this subdivision apnd doef ret receive & return
reeptpts within 15 deye fvem the dote of Jepostt ia the mad: of the
earnings withhoiding sxdery she tevyimg offiecer shall make serviee

a8 previded In Artiele 3 {eemmemeimg with Seetier 415-103 eof Chapter

4 of Fitre 5+ Service of an garnings withholding order is complete when

it is received by, or the return receipt is executed by or on behalf of,

the employer or a person described in subdivision (a).
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(c) Service of , or the providing of, any other notice or document

under this chapter may be made in the same manner as an earnings with-

holding order. Service of, or the providing of, any other notice or

document is complete when the notice or document is deposited in the

mail addressed to the iast known address of the person, when the

return receipt is executed by or on behalf of the person, or when the

whom it is provided. 1If service is made on the employer after the
employer's return has been received by the levyimg effieer judgment
creditor , the service shall be made by registered of eertified mails
poatage prepatds; with returrn reeeipt requestedy on the person designated
in the employer's return to receive notices and at the address indicated
in the employer's return, whether or not such address is in the county,
Hethins ir t£his subdivister preeludes sceviee by persensl delivery

or the persen designated in the empleyerls returhr

(d) Notwithstanding Section 1032,6, a judgment creditor is not

entitled to the costs of service under this chapter.

Comment, Section 723.101 ic amended to delete the references to
the levying officer. The Judgment creditor serves the earnings with-
holding order. Section 723.103. The employer's return is made to the
judgment creditor, Section 723.104.

Section 723.101 is also amended to enable service under this chap-
ter by first-class mail. The person on whom an order, notice, or docu~
ment is served is more likely to receive the order, notice, or document,
and to receive it more quickly if service is by first-class mail.
First-class mail service has long been used by the state in enforcing
tax liabilities by wage garnishment. Cf. Section 723.080 (first-class
mail service authorized). TFirst-class mail is also less expensive than
other forms of service. In recognition of this fact and to encourage
service by first-class mail, subdivision (d) is added to preclude recov-
ery of collection costs for service of orders, notices, and documents.
Nothing in Section 723.101 should be construed to preclude use of regis-
tered or certified mail or personal service at the judgment creditor's
own expense, however,

404/ 148
SEC. 13. Section 723,102 of the Code of Civil Procedure is amended
to read:
723.102., (&) If & writ of exceution has beer fzsued e the
eouniy where the judpgment debteris emplever 3 €o be setved and the
£ime for the feturr af the writ wmder subdivisden faty ef Seetden

683 has net erpiredy 2 A judgment creditor may apply for the issuance of
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an earnings withholding order by filing an application, in the form
prescribed by the Judicial Council, with a tevying effieer in sueh

eounty whe the clerk of the court that entered the judgment pursuant to

which the earnings withholding order is sought. The court clerk shall

promptly issue an earnings withholding order in the form prescribed
pursuant to Sections 723.120 and 723.1235.

(b) This section does not apply where the earnings withholding
order is a withholding order for taxes.

Comment. Section 723,102 is amended to delete the reference to the
levying officer. The judgment creditor serves the earnings withholding
order, Section 723.103. The reference to an outstanding writ of execu-
tion is likewise deleted--issuance of such a writ, which gives the
levying officer authority to act, is unnecessary bhecause the levying
officer is not involved in the service of the earnings withholding
order.

404/ 149

SEC. l4. Section 723.103 of the Code of Civil Procedure is amended
to read:

723.103. (a) The tevying offieer judgment creditor shall serve

upon the designated employer all of the following:

(1) The original and one copy of the earnings withholding order,

(2) The form for the employer's return.

(3) The notice to employee of earnings withholding order in the
form prescribed pursuant to Sections 723.120 and 723.122.

(b) At the time the tewying effieer judgment creditor makes service
pursuant to subdivision (a2), the }ewyirg offieer judgment creditor shall

provide the employer with a copy of the employer's instructions referred
to in Section 723,127. The Judicial Council may adopt rules prescribing
the ecircumstances when compliance with this subdivision is not required.

{e3} We cermings withheldirs erder shall be zerved upen the emplever
after the tiwme ospeeified im subdivisiern {fa} of Seetion 683 fer the
return of the writ of exeecutien under whieh the erder was issved

kes expiveds
{c) An earnings withholding order served upon the employer more

than 45 days after its date of issuance is ineffective.

Comment. Section 723,103 is amended to delete the references to
the levying officer. The judgment creditor serves the earnings with-
holding order and transmits other required information. Because the
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levying officer is not Involved in the serwvice of the earnings with-
heolding order, there is no writ of execution issued which gives the
levying officer authority to act, and there is no corresponding return
of the writ required. See Section 723.102. The time within which the
earnings withholding order must be served is thus no longer tied in
subdivigion (c)} to the time of return of the writ, but is set at a fixed
45 days after issuance of the withholding order.

404/281

SEC. 15, BSection 723,104 of the Code of Civil Procedure is amended
to read:

723.104. Any employer who is served with an earnings withholding
order shall:

(a) Deliver to the judgment debtor a copy of the earnings with-
holding order and the notice to employee of earnings withholding otrder
within 10 days from the date of service. If the judgment debtor is no
longer employed by the employer and the employer does not owe the em-—
ployee any earnings, the employer is not required to make such delivery.
The employer is not subject to any clvil liability for failure to comply
with this subdivision. Nothing in this subdivision limits the power of
a court to hold the employer in contempt of court for failure to comply
with this subdivision.

(b) Complete the employer's return on the form provided by the
levyieng effices and mail it by f£irotfclass medl; postage prepadds

to the levying effteer judgment creditor and send it to the judgment

creditor within 15 days from the date of service. If the earnings
withholding order is ineifeative, the employer shall state in the
employer's return that the srder will notc be complied with for this
reason and shall return the order to the levying effieer judgment
creditor with the employer’s retur:.

Comment. Section 723,104 1is amended to delete the references to
the levying officer. The judgment creditor serves the employer's
return on the employer. Section 723.103. The reference to mail is
deleted in recognition of the general provision for sending notices and
documents by mail. Sce Section 723,101.

4047284

SEC. 16. Section 723.105 of the Code of Civil Procedure iz amended
to read:

723.105, (a) A judgment debtor may clzim an exemption under Sec-

tion 723.051 under either of the following circumstances:

~17-



{1) No prior hearing has been held with respect to the earnings
withholding order.

{2) There has been a material change in circumstances since the
time of the last prior hearing on the earnings withholding order,

{b) A claim of exemption shall be made by filing with the ievying
efffeer court clerk an original and one copy of (1) the judgment debt-
or's claim of exemption and (2) the judgment debtor's financial state~
ment.

(c) Upon the filing of the claim of exemption, the levyirg effieer
court clerk shall promptly send to the judgment creditor 5 at the
address stated in the appiication for she earaings withhelding exdersy
by £irstfelass mailsy pestage prepaidsy all of the following:

(1) A copy of the claim of exemptioen,

{(2) A copy of the financial statement,

{3) A notice of claim of exemption, in the form prescribed by the
Judicial Council, stating that the claim of exemption has been filed and
that the earnings withholding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in the claim of
exemption, unless a notice of opposition to the claim of exemption is
filed with the tevwyimg offieer court clerk within 10 days after the date
of the mailing ef the notice of claim of exemption is sent .

(d) A judgment creditor who desires to contest a claim of exemption
shall, within 10 days after the date of meiiimpg of the notice of claim
of exemption is sent , file with the tevying offieer court clerk a
notice of opposition to the claim of exemption.

{(e) If a notice of opposition to the claim of exemption is filed
with the lewying sffieer court clerk within the 10-day period, the
judgrent creditor ts5 entitlad £o a hearins em the elaim of exemptiont
3£ the judgment erediteor destres & hearing on the elaim ef exemptiensy
the judgment ereditecr shall file g notice of motion fer an ovrder
determining the clatm of exemption with the esurt within 10 days
after the date the levying officer mailed the metiee of elaim eof
exempitonsr If the nowtee of woviemn 5 8o £iled; the heanring or the

motder the court clerk shall set the matter for hearing, which hearing

shall be held not later than 20 days from the date the notice of metieon
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opposition was filed unless continued for good cause, Not less than 10
days pricr to the hearing, the jundgment eredfser court clerk shall
give writeen notiee of £he hearippg te the levying offfeer gsrd shald

serve a mnotiece of the hearing und send a notice of the time and place of

the hearing to the judgment debtor and judgment creditor and shall send

a copy of the notlce of opposition to the claim of exemption by £irse-

eags mat: em to the judgment debtor and, if the claim of exemption so

requested, em to the attorney for the judgment debtor. GServiee is

deemed made when the netiee of the hearing and a eepy ef the rottee

ef oppesition £e the elaim of exempiiern are deposited im the mail;

pogtage prepatd; addressed te the judgmert debter at the address

stated in the claim ef exemptien andy if serviee on the attorney

feor the judgment debter was requested in the elaim of exemptionsy

te the stterney at the address stated irn the elaim of exemptienr

The judgment ereditor sheil file proef ef such service with the eourer

After reeeivimpg the metice of the heardnpg sprd befeve the date set

£or the hearing; the levying officer shell file the elsim of exemption

ard the notiee of eoppositien ko the elaim of enemptien with the eoures
(£} If the tewying offieer court clerk does not receive a notice of

opposition to the claim of exemption within the 10~day period after the

da;e ef mailing of the notice of claim of exemption and & mretiee

éf the hearing met later tham 10 days after the filimpg of the notiee

of appeaieie& £ the ecladm of exempiieny the levying offieer shaill

serve er was sent, the court clerk shall send to the employer one of

the following:

(1) A notice that the earnings withholding order has been termi-
nated if all of the judgment debtor’'s earnings were claimed to be
exempt,

(2) A modified earnings withholding order which reflects the amount
of earnings claimed to be exempt in the claim of exemption if only a
portion of the judgment debtor's earnings was clalmed to be exempt.

{g) 1If, after hearing, the court orders that the earnings withholding
order be modified or terminated, the clerk shall promptly transmit
a eeridiied copy of the ovder to the levying offiecer whe shall prempely
serve or send to the employer of the judgment debtor (1) a copy of the
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modified earnings withholding order or (2) a notice that the earnings
withholding order has been terminated. The court may order that the
earnings withholding ordzr be terminated as of a date which precedes the
date of hearing. If the court determines that any amount withheld
pursuant to the eairnings withholding order shall be paid to the judgment
debtor, the court shall make an order directing the person who holds
such amount to pay it promptly to the judgment debtor.

(h) If the earning withholding order is terminated by the court,
unless the court otherwise orders or unless there is a material change
of circumstances since the time of the last prior hearing on the earnings
withholding order, the judgment creditor may not apply for another
earnings withholding order dirscted to the same employer with respect to
the same judgment debtor for a period of 100 days following the date of
service of the earnings withholding order or &0 days after the date of
the termination of the order, whichever is later.

(i} If an employer has withheld and paid over amounts pursuant to
an earnings withholding order after the date of termination of such
order but prior to the receipt of notice of its termination, the judg-
ment debtor may recover such amounts only £rom the levying effiecer
+£ the fevyimg offtecr =ti+il halds such amounts ey if sueh ameurts
hawe beer patd over o the fvdgment crediter; from the judgment cred-
itor. If the employver has withheld amounts pursuant to an earnings
withholding order after teruination of the order but has not paid cver

such amounts to the lewyirs offieer judgment creditor , the employer
FRRS

shall promptly pay over such amounts to the judgment debtor.

(j) An appeal lies from any court order under this section denying
a claim of exemptiou or modifying or terminating an earnings withholding
order. Such appzal shall be taken in the manner provided for appeals in
the court in which the proceedirg is had. An appeal by the judgment
creditor frow an order modifying or terminating the earnings withholding
order does not stay the order from which the appeal i1s taken. Notwith~
standing the appeal, vatil such tiwe as the order modifying or termi-
nating the earnings withholding oréer is set aside or modified, the
order allewing the clelr of exemption in whole or in part shall be given

the same effect as if thz appeal had not been taken.
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(k) This section does not apply to a withholding order for support
or a withholding order for taxes.

Comment. Secticn 723.105 is amended to delete the references to
the levying officer, The court clerk handles exemption claims, The

references to mailing are also deleted in recognition of the general
provision for sending notices and documents by mail. Section 723.101,

4044297

SEC. 17. Sectiom 723,121 of the Code of Civil Procedure is amended
to read:

723.121, The "application for issuance of earnings withholding
order” shall be executed under oath or by declaration under penalty of
perjury and shall include all of the following:

(a) The name, the last known address, and, if known, the social
security number of the judgment debtor.

{b) The name and address of the judgment creditor.

(c) The court where the judgment was entered and the date the
judgment was entered.

{4} Fhe date of issuaree of a writ of executier te the ecounty
where the eavaings withhelding erder #5 soughts

4e} (d) The amount sought to be collected, indicating the amount of
the judgment, plus additional accrued items, less partial satisfactions,
if any.

€3> (e) The name and address of the employer to whom the order will
be directed.

£} (f) The name and address of the person , if other than the

judgment creditor, to whom the withheld money is to be paid by the

}evying effieer employer .

Comment. Section 723.121 is amended to delete the reference to the
levying officer. The employer pays withheld earnings to the judgment
creditor., Section 723,025.

Former subdivision (d) is deleted because a writ of execution 1s
not issued in the case of an earnings withholding order. See Section
723.102 and Comment thereto.

4047299

SEC. 18, Section 723,122 of the Code of Civil Procedure is amended
to read:

723.122. The "notice to emplovee of earnings withholding order"

shall contain a statement that informs the employee in simple terms of
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the nature of a wage garnishment, the right to an exemption, the pro-
cedure for claiming an exemption, and any other information the Judicial
Council determines would be useful to the employee and appropriate for
inclusion in the notice, including all of the following:

(a) The named employer has been ordered to withhold from the earn-
ings of the judgment debtor the amounts required to be withheld under
Section 723.050, or such other ampunts as are specified in the earnings
withholding order, and to pay these amounts over to the levyimng effieer
for transmittrl £o the persen speecified in the erder Jjudgment creditdr

in payment of the judgment described in the order.

tb} The amounts required to be withheld pursusre t& Geetion
7237058 ea filustrative amounts of earnimgsc

ey (b) No amount can be withheld from the earnings of a judgment
debtor which the judgment debtor proves is necessary for the support of
the judgment debtor or the judgment debtor's family supported in whole
or in part by the judgment debtor.

€43 (c) If a judgment debtor wishes a court hearing to prove the
amounts should not be withheld from the judgment debtor's earnings
because they are necessary for the support of the judgment debtor or the
judgment debtor's family supported in whole or in part by the judgment
debtor, the judgment debtor shall file with the tewyimg effieer court
clerk an original and one copy of the "judgment debtor's claim of
exemption” and an oripinal and one copy of the "judgment debtor's finan-
cial statement." The notice shall also advise the judgment debtor that
the claim of exemption form and the financlal statement form may be
obtained without charge at the office of the tevying offieer any clerk
of a trial court .

e} (d) Under Section 300 of the Labor Code, the judgment debtor
may revoke an assignment of wages or salary to be earned aiter the time
of the revocation unless the assignment is made pursuant to Section 4701
of the Civi]l Code.

Comment. Section 723.122 is amended to delete the references to
the levying officer. The employer pays withheld earnings to the judgment
creditor. Section 723.025. 4 claim of exemption is filed with the
court clerk. Section 723.105, Copies of formg are kept at the court
clerk's office. Section 723.129,

Former subdivision (b) is also deleted because, as enacted, Section

723.050 does not provide a withholding scheme based on gross earnings
for particular pay periods.
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4047302

éEC. 19. Section 723,125 of the Code of Civil Procedure is amended
to read:

723.125. The "earnings withholding order” shall include all of the
following:

(a) The name, address, and, if known, the social security number of
the judgment debtor.

(b) The name and address of the employer to whom the order is
directed.

{c) The court where the judgment was entered, the date the judgment
was entered, and the name of the judgment creditor.

(d) The date of lssuance of the writ of execeutieon te the county

whese the earmings withheiding erder #s seught the earnings withholding

order .

{(e) The total amount that may be withheld pursuant to the order
(the amount of the judgment, plus additiomal accrued items, less partial
satisfactions, if any).

(f) A description of the withholding period and an order to the
employer to withhold from the earnings of the judgment debtor for each
pay period the amount required to be withheld under Section 723.050 or
the amount specified in the order, as the case may be, for the ﬁay
pericds ending during such withholding period.

{g) An order to the employer to pay over to the levyinpg sffieewr

judgment creditor or such other person as is named in the application

for issuance of earnings withholding order at a specified address the

amount reguired to be withheld and paid over pursvant to the order in
the manner and within the times provided by law.

(h) An order that the employer fill out the "employer's return" and
return it by first-class mall, postage prepaid, to the lewying effieer

judgment creditor at a specified address within 15 days after service of

the earnings withholding order,

(1) An order that the employer deliver to the judgment debtor a
copy of the earnings withholding order and the 'motice to employee of
earnings withholding order" within 10 days after service of the earnings
withhelding order; but, if the judgment debtor is no longer emplioyed by
the employer and the employer does not owe the employee any earnings,

the employer is not required to make such delivery.
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€43 The name apd address ef the lewyirs effiser-

Comment. Section 723.125 is amended to delete the references to
cthe levying cfficer. The employer pays over withheld earnings to the
judgment creditor. The employer's return is made to the judgment cred-
itor. Section 723.104.

Subdivision {d) is revised because a writ of execution is not
issued in the case of an earnings wilthholding order. See Section 723,102
and Comment thereto.

4041339

SEC, 20. Section 723.126 of the Code of Civil Procedure is amended
to read:

723.126. (a) The "employer's return'" shall be executed under ocath
or by declaration under penalty of perjury. The form for the return
provided to the emplover shall state all of the following information:

{1) The name and address of the tevying offieer judgment creditor

to whom the form is to be returned,
(2) A direction that the form be mailed to the levying effieex

judgment creditor by first-class mall, postage prepaid, no later than 15

days after the date of service of the earnings withholding order.

(3} The name, the address, and, if known, the social security
number of the judgment debtor.

(b) In addition, the employer's return form shall require the
employer to supply all of the following information:

(1) The date the earnings withholding order was served on the
employer.

{2) Whether the judgment debtor is now employed by the employer or
whether the employer otherwise owes earnings to the employee.

£33 If the judgment debtor is emplsvyed by the emplever er the
empieyer ethesrwise owes carrings te the empleyee; the amount of £he
employeels eawnings £or the last pay peried ard the lergth of this
pay pefiodr

€43 (3) Whether the employer was required on the date of service to
comply with an earlier earnings withholding order and, if so, the name
of the judgment creditor who secured the earlier order, the Iewying
officer whe served oueh ovdery the date it was issued, the date it was
served, the expilration date of such order, and which of the earnings
withholding orders the employer is required to comply with under the

applicable statutory rules concerning the priority of such orders.
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£5% (4) Whether the employer was required on the date of service to
comply with an order made pursuant to Section 4701 of the Civil Code
and, if so, the court which issued such order and the date it was issued
and any other information the Judicial Council determines is needed to
identify the order.

€63+ (5) The name and address of the person to whom notices to the
employer are toc be sent.

Comment, Section 723.126 is amended to delete the references to
the levying officer. The employer's return is made to the judgment
creditor, Section 723,104, The earnings withholding order is served by
the judgment creditor. Section 723,103,

Former paragraph (b)(3) is also deleted because, as enacted, Sec—~
tion 723,050 does not provide a withholding scheme based on gross earn-—
ings for particular pay periods.

404/ 342

SEC. 21. Section 723.127 of the Code of Civil Procedure is amended
to read:

723,127. {a) The Judicial Council shall prepare "employer's
instructions" for employers and revise or supplement these instructions
to reflect changes in the law or rules regulating the withholding of
earnings,

{(b) Except to the extent that they are included in the forms
required to be provided to the employer by the levying effieer judgment
creditor , the Judicial Council shall publigh and provide to the lewying

offieera court clerks copies of the employer's instructicns.

Comment. Section 723.127 is amended tp delete the references to
the levying officer. The judgment creditor provides forms to the
employver. Section 723.103. The earnings withholding order is issued by
the court clerk. Section 723.102.

4041343

SEC. 22, Section 723.129 of the Code of Civil Procedure is amended

to read:

723.129. The tevying offieer clerk of each trial court shall have

copies of the forms for the "judgmeunt debtor's claim of exemption" and
"judgment debtor's financial statement" available at& the levyimg
offieerls effiee for distributilon without charge to a person who desires
to make a claim of exemption under Section 723.051.

Comment. Section 723,129 is amended to delete the reference to the
levying officer. The claim of exemption is filed with the court clerk,

Section 723.105.
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4041344
SEC. 23. 3Section 723.152 of the Code of Civil Procedure is amended
to read:
723.152. If an employer withholds earnings pursuant to this chap-
ter and, with the intent to defraud either the judgment creditor or the
judgment debtor, fails to pay such withheld earnings over to the levyirg

efficer judgment creditor , the employer is guilty of a misdemeanor.

Comment. Section 723.152 is amended to delete the reference to the
levying officer., The employer pavs withheld earnings to the judgment
creditor. Section 723,025.

405f399

SEC. 26A. Section 723,155 of the Code of Civil Procedure is added,
to read:

723,155, The fee for filing an application for an earnings with-
holding order under Section 723.102 is the same as the fee for 1ssuing
a writ of execution. No other filing fees may be charged under this
chapter.

Comment. Section 723.155 reflects the fact that garnishment of
earnings is wade by an earnings withholding order rather than by writ of
execution under this chapter. The fee for issuance of a writ of execu-
tion by the county clerk is four dollars. Govt. Code § 26828. The fee
for issuance of a writ of execution by a justice court or a municipal
court is one dollar and fifty cents. Govt. Code §§ 71665.6 (justice
court) and 72065 (mumicipal court).

404/ 346

SEC. 24. Section 26750 of the Government Code is repealed.

26750- <£a3y The fee £for serving an earnings withhelding erdesr
veder the Employees!l Earninss Preteetien baws Chapter 25 {ecmmensing
with Seetion 722.010 af Titde 2 of DBaze 2 of the Cede of Givil Precedures
tnetuding but mot limited e £he eosts of poseage of eravelimgy and
for perferming att okther duties ef the levyimrp offiecer urder that
1aw with reapeet to suek levy f= eipht doilars and £ifey cents £58:503+

{b} He additieral fees; eostsy; oF¥ expenses may be charged by
the levying offieer for perferminz the duties under the Employeesl
Earnings Pretcetion Lawy Chapter 25 {eommeneins with Geetten 72370103
af Title D of Dart 2 of the Gode of Givil Proeedurer

Comment. Section 26750 is repealed because the levying officer has
no duties under the Employees’ Earnings Protection Law.
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404/ 347

SEC. 25. Section 12 of Chapter 1133 of the Statutes of 1978 is
amended to read:

12, This act shall become operative on Juity 5 3948 January 1,
1980 . The Judicial Council, the state agencies concerned with the
implementation of Article 4 (commencing with Section 723.070) of Chapter
2.5, of Title 9, of Part 2 of the Code of Civil Procedure, and the court
clerks and tevying eoffieers shall, prior to that date, take all measures
necessary in order that the provisions of this act may be implemented on

duty ¥3y 1629 January 1, 1980 .

Comment. Section 12 of Chapter 1133 of the Statutes of 1978 is
amended to delete the reference to levying officers. The levying
officers have no duties under the Employees' Earnings Protection Law.
Section 12 is alsoc amended to defer the operative date of the law.
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