9/7/78
Hemorandum 78-59

Subject: Schedule for Work—-Priorities for Topics

Each fall, in addition to reviewing suggested new topics, the
Commission sets priorities for work on itz current calendar of topics
and schedules its work for the next few years. It should be recognized
that any schedule must be tentative since new topics may intervene and
since it is difficult to predict the amount of time that will be re-
quirad to prepare a recommendation on any particular topic. In addi-
tion, priorities may require revision in light of requests or sugges-
tions from legislative committees.

The current calendar of topics authorized for Commission study is
attached as Exhibit 1 (pink). This memorandum discusses the future
prospects for toplcs on the current calendar and presents the staff
recommendations for priorities.

The staff recommends that the Commission's resources during the
next year be devoted to finishing up the two major studies presently
underway--the guardianship and conservatorship revision and the com-
prehensive enforcement of judgments statute. Other smaller topics, such
as general assignments for the benefit of creditors, selected evidence
problems, and quiet title actions, should be worked into the agenda as
time is available. A rough schedule for submission of recommendations
to future legislative sessions is set out as Exhibit 2 (green}).

Child custody, adoption, and related matters. During the coming

year, we should finish up work on the guardianship~conservatorship revi~
sion, which is our major legislation for the 1979 session. This is the
first step in the child custody revision. We have in hand studies pre-
pared by Brigitte Bodenheimer on both child custody and adoption. How~
ever, the Legislature is wvery active in both of these fields and the
studies are somewhat obsolete.

Our consultant, Brigitte Bodenheimer, advises that she will be
heavily involved in working on an international treaty during 1979 and
will not be available to the Commission until sometime in 1980. She
believes that recent legislation has taken care of most of the problems
identified iﬁ the child custody study she prepared for the Commission.
She believes that the major need in the adoption area is a complete
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redrafting of the existing provisions to provide a well drafted and
organized statute. Recent legislation has dealt with some of the
problems she identified in her study and other problems are very con-
troversial, If the Commission believes that adoption should be given a
priority, the staff will attempt to prepare a draft of a new adoption
law before the end of 1979, will submit the draft to Professor Boden-
helmer for review and revision during the first six months of 1980, and
submit a revised draft to the Commission for consideration toward the
end of 1980. This procedure will permit the staff and Professor Boden-
heimer to work out the bugs in the draft and identify the policy 1issues
for Commission determination. This procedure would probably permit
submission of an adoption recommendation to the 1982 session.

One issue In connection with child custody is whether the rule that
an appeal does not stay a custody order should be reversed. See Exhibit
3 (buff). The Commission considered this matter briefly at an earlier
neeting, and deferred it until this time. The reactlon of those Commis-
sioners who expressed a view was that existing law 1s satisfactory.
S5hall we solicit the views of others on this toplc, or shall we just
drop it? Judge Sims may have views on this problem,

Creditors' remedies. Our major unfinished creditors' remedies

project at present is the comprehensive enforcement of judgments stat-
ute, which includes redemption. The Commission has already made most of
the major policy decisions in this area, and the staff has drafted all
the necessary legislation, which is simply awaiting Commission meeting
time for review.

The two major unresolved areas are the homestead exemption and
liability of community property for debts and exemptions of married
persons. We have a study by Chuck Adams on the homestead exemption,
which will be scheduled for discussion at the next meeting. And we have
retained Susan Prager as a consultant to prepare a study of community
property and creditors’ remedies problems, which 1s due March 1, 1979.

The staff recommends that we devote our major resources during the
coming vear to preparing the comprehensive enforcement of judgments
statute for introduction. We should be able to get out a tentative
recomeendation in April of 1979 that is complete except for the commu-
nity property problem. We would revise the recommendation in the Fall
in light of comments recelved, and be able to introduce the legislation
early in the 1980 legislative session. That would be our major legisla-

tion for the session.
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The Commission also decided last year to undertake a study of the
law relating to general assignments for the benefit of creditors, with
a view to introducing a bill in the near future., We have had a student
prepare an analysis of the law relating to general assignments, with a
comparison of the statutes of major and sample jurisdictions. The staff
has available presently a large volume of resource material on this. It
shouldn't take much staff or Commission time to prepare any needed
legislation on general assignments. The staff recommends we work on
this project during the coming year with the view to introduction of
legislation in the 1980 session.

The Supreme Court in Isbell v. County of Sonoma, 21 Cal.3d 61

(1978) has held the confession of judgments statute unconstitutional as
applied to nonconsumer debts. This might be an opportune time to com-
mence review of the statute. It encompases only & few sections, and
could be reviewed and disposed of expeditiously.

Evidence Code, We have in hand Professor Friedenthal's survey of

the differences between the Federal Rules of Evidence and the Califcrmnila
Evidence Code. The staff supgests that we do not do the whole thing at
once as a major study, but that we work on separate independent provi-
slons on a piecemeal basis from time to time for variety. We could
devote an evening or a day to this study from time to time and introduce
individual recommendations on specific problems over the next couple of
legislative sessions.

During the last session, it was suggested that our psychotherapist-
patient bill be expanded to include registered nurses. See letters
attached as Exhibit 4 (blue). The staff deoes not believe that it is
lepislatively feasible to add more professionals to the privilege. If
there are persons who feel this is necessary, let them carry their own
bill on the subject.

We have prepared a tentative recommendation relating to evidence of
market value of property for approval for distributlon for comment at
the October meeting. We will review the comments during 1979 and submit
the recommendation to the 1980 session.

Inverse condemnation. The Commission has available studies pre-

pared by Arvo Van Alstyne on substantive aspects of inverse condem-
nation, but the Commission's experience in the past has been that it is

difficult to prepare rational legislation in this area because of the
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tremendous financial impact and because of Constitutional limitations.
Our consultants, Gideon Kanner, Tom Dankert, and John McLaurin, have all
felt the Commission should give priority to this study nonetheless. Hot
to be ignored in this connection are the political ramifications of
Proposition 13. The Commission has requested the State Bar Committee on
Condemnation to suggest areas where 1t would be fruitful for the Commis—
sion to work., The Bar Committee has discussed the matter and apparently
feels that procedural aspects of inverse condemnation is the only prof-
itable area. However, the Bar Committee, despite renewed reguests by
telephone and letter, has never given us any specific suggestions, and
has proceeded to draft their own legislation on at least on one matter.
In light of this experilence, the staff suggests that we do nothing on
this topic for the time being and leave this area to the Bar Committee.
Arbitration. There is a committee of the State Bar actively

working on the arbitration statute. They have obtained enactment of a
provision authorizing mechanics® liens in arbitration, and are investi-
gating attachment and other provisional remedies. The staff believes
there 15 no present need for the Commission to work in this area.

Nonprofit corporations. Assemblyman Knox has obtained enactment of

the nonprofit corporation legislation prepared by the Assembly Select
Committee. Consequently there is no longer the need to retain this
topic on our agenda, and the staff suggests we drop the topic.

Prejudgment interest in civil actions. The Commission has been

deferring consideration of prejudgment interest to avoild possible
duplication of the work of the Joint Legislative Committee omt Tort
Liability. The staff recommends we continue to defer this; the report
of the Tort Committee 1s due during the coming year.

Class actions. There is5 now a uniform act on class actions, and

the State Bar 1s actively working on the subject. The Commission some
time ago decided that Jack Friedenthal should be ocur consultant on this
topic, but he would not be available immediately. The staff suggests we

continue to defer work on this topic.

Offers of compromise. The Commission has deferred consideration of

this topic in order to avold possible duplication of the work of the
Joint Legislative Committee on Tort Liability. This is not a large
project, and if the Tort Committee fails to deal with the problems, the
staff suggests we commence work in this area on a nonpriority basis,

with the goal of legislation for the 1981 session.
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Discovery in civil cases. Discovery has been on ocur inactive

agenda because the State Bar has been very active in this field. There
is considerable controversy as to what revisions, if any, should be made
in the law relating to discovery. The State Bar is planning to have a
committee make a major study of this area.

Possibilities of reverter and powers of termination. Marketable

Title Act. The Commission has retained Jim Blawle to prepare an analy-
sis of the problems in this area with suggestions as to the scope of the
Commission's study. The analysis 1s due June 15, 1979. It would be
premature to make any decisions concerning these topics before then.

Quiet title actions. The objective of this study is to glve quiet

title actions an in rem effect, and to correct other defects that have
been pointed out in the literature. This will not involve much staff or
Commission time, and we plan to work it into the agenda when time is
available, with a view to introducing legislation to the 1980 session.

Community property. The community property study primarily in-

volves correcting problems caused by the egual management statute. The
staff believes we must start moving on this study promptly if we are to
do any good. If Susan Prager does a good job on the creditors' remedies
aspect of community property, we might wish to retaln her for the equal
management study 1f she 1s willing to continue on in the area. We will
receive her study in March 1979: and, at that time, we recommend that
the Comnmission move promptly to retain a consultant for the equal
management study.

Dismissal for lack of prosecution. The dismissal for lack of

prosecution statutes are inconsistent and do not reflect the case law
accretion. We should start now to find a procedure expert willing to
prepare a study on this area. The project should not consume a lot of
Commission time, We would hope to have legislation ready for the 1981
session.

tivil Code Section 1464. This past session, the Legislature di-
rected us to study Civil Code Section 1464 to determine if it should be

revised or repealed. This section provides:

1464, What covenants run with land when assigns are named. A
covenant for the addition of some new thing to real property, or
for the direct benefit of some part of the property not then in
existence or annexed thereto, when contained in a grant of an
estate in such property, and made by the covenantor expressly for
his asslgns or to the assigns of the covenantee, rums with land so
far only as the assipgns thus mentioned are concerned.
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This provision has been criticized in the literature, and it should be
a fairly simple matter to determine whether it should be revised or
repealed. The staff would like to dispose of this one promptly, with
legislation in the 1980 session. If it appears there are more problems
here than anticipated, we will defer it for consideration in connection
with the marketable title study.

Abandonment and vacation of public streets and highways. The

Legislature has also directed us to study the law relating to abandon-
ment of streets. The objective is to get rid of the multiplicity of
statutes in favor of a single uniform statute. This is mainly staff
work, which we will do on a nonpriority basis when time is availlable.

Legislation should be ready for 1981.

Respectfully submitted,

Nathaniel Sterling
Assistant Executive Secretary



Memorandum 78-39

A -

EXHIBIT 1

TOPICS CURREWTLY AUTHORIZED FOR STUDY

ARBITRATION (Auth. 1968)

B -

BUSINESS LAW

100 - Modification of Contracts (Auth. 1957)

200 - Liquidated Damages (Auth. 1969)

300 - Parol Evidence Rule (Auth. 1971)

400 - Escheat; Unclaimed Property (Auth. 1956)

C — CORPORATIONS AND UNINCORPORATED ASSOCIATIONS

100 - Unincorporated Asscociations (Auth. 1966}

200 - Nonprofit Corporations {(Auth. 1970)

D ~ DEBTOR-CREDITOR RELATIONS (Auth. 1957)

100 - Repossession of Property {includes Claim
and Delivery)

200 - Attachment

300 - Enforcement of Judgments

400 - Assignment for Benefit of Creditors

500 - Confession of Judgment Procedures

500 -~ Default Judgment Procedures

700 — Procedures Under Private Power of Sale

800 ~ Possessory and Nonpossessory Liens

E - EMINENT DOMAIN (Auth. 1956)

100 - Ad Valorem Taxes

200 - Asgessment Liens

Status of Study

Enacted. 5State Bar
active in this field

Enacted
Enacted
Enacted
Enacted

Enacted

Inactive. legislation
(not recommended by
Commission) enactgd in

- 1978 ;

Enacted
Enacted
Under Active Study

Staff study in
progress

Deferred
Deferred
Defexrred
Deferred

Enacted

Recommendation - 1979
Staff study in progress



Freedom From Parental Custody and Control

Possibilities of Reverter and Powers of

~ Abandonment and Vacation of Public Streets

- Undertakings for Costs (Govt. Code § 10331)

Dismissal for Lack of Prosecution (Auth. 1978)

F - FAMILY AND JUVENILE LAW (Auth. 1956)
100 - Guardianship
200 ~ Appeal of Custody Order
300 ~ Custody of Children
400 - Adoption
500 -
G - GOVERNMEWTAL LIABILITY (Auth. 1957)
H - REAL ESTATE AND LAND USE
100 - Lease Law (Auth, 1957)
200 - Partition Procedure {Auth. 1956)
300 -

Termination (Auth, 1975)
400 - Marketable Title Act {(Auth. 1975)
500 - Quiet Title Actions {(Auth. 1978)
600 - Civil Code BSection 1464 {(Auth. 1978)
700

and Highways (Auth. 1978)
I -~ INVERSE CONDEMNATION (Auth. 1965)
J = CIVIL PROCEDURE
100
200 ~ Prejudgment Interest (Auth. 1971)
300 -~ Class Actions (Auth. 1975)
400 - Offers of Compromise {Auth, 1975)
500 - Discovery (Auth. 1975)
600 -
K - EVIDENCE {(Auth. 1965)
100 - Evidence of Market Value

. Status of Statute

Recommendation - 1979
Have study on hand °
Have obsolete study
Have obsolete study

Legislation {(not recom-
mended by Commission)
enacted in 1978

Enacted

Enacted

Enacted

Consultant retained

Consultant retained

Inactive

Possible recommenda~
tion - 1979

Deferred
Deferred
Deferred

Deferred. State Bar
active in this fileld

Tentative Recommenda-
tion drafted



200 - Comparison With Federal Rules

L - COMMUNITY PROPERTY (Auth. 1978)

Status of Statute

Study on hand tfeady
for Commission con-
sideration :

Study re liability of
community to creditors
due March 1, 1979



Memorandum 78-59
EXHIBIT 2

Proposed Schedule of Recommendations

1979 Legislative Session

Guardianship-Conservatorship revision (two or more bills)
Ad valorem taxes when property acquired for public use

Undertakings for costs

1980 Legislative Session

Evidence of market value

Enforcement of judgments

Assessment llens when property acquired by eminent domain
General assignments for benefit of creditors

Civil Code Section 1464

Quiet title actions

Miscellaneous Evidence Code revisions

1981 Lepislative Session

Miscellaneous child custody revisions

Abandoning or vacating public streets and highways
Dismissal for lack of prosecution

Miscellaneous Evidence Code revisions

Offers of compromise

1982 Lepislative Session

Adoption



Memcrandum 78-~59

EXHIBIT 3

197351 ADOPTION LAW 19

B. Puamstrving tice Custooy STATUS Quo PENDING
ACCRLERATED APPRAL

§. The Prasent Legat Sttuarion

One of the goals to which the adoption process should be ditected Is
the prevention of repetitive changes In the custody of the child. The
famillarity of the child with his daily surroundings s very linportant,
and is worthy of preservation by the adoption faw whenever possible,*

Unfortusately, the current law does not adequately protect the sta-
wﬂy of a child's surroundings while custody orders of trigl courts sre
on appeal. The problems which occur during appeal of a custody de-
termination can be illustrated by two Californie cases. C.V.C. v. Su-
perior Court,®* dlscussed cariier i another context,*”* involved & 2-
year-old git who had lived with prospeetive adoptive parents for some
8 months under an agency placement. After an unverified telephone
complaint the agency demanded the return of the child. The trial
court ordered the child to be delivered over to the agency, 'The pro-
spoctive adopters immedistaly fled notice of appeal. Thelr motion for

i

with & sisble homa snvironment to mevte healthy prycholopical devalopment. Sectring
- sarty Baatlliy of xs adoption decres Ior dhe benslit of the adopes is therefors not an
important contlderstion in adult adoptions. it ban been ‘pofried ot thst sdoption of
sdults could more scourstely bo dascrited sy “designation of an helr.” M. at 652, Ser
wlor lenBroek, suprc nota 353, st 184.85; Wadlington, Adoption of Adaits: A Femily
Law tromaly, 34 Conmuty L. Rev, 356, 577-80 (1969}, hn\‘h of whith jist sdditional

. motivations for soms acult sdoptions,

 Meny states, including California, permit the ndoption of adults with simpiitied pro-
ededings whichh do not require the consent of the nstural parent.  Sev, e, Cat. Civ.
Cooa § 227 (West Supp. 1975). The case ¢f Adoption of Sewall, 242 Cul. App. Id
208, 31 Cuf, Rpdr, 367 (1964), ifhwiraten the potential for abuse which exists under such
slatcies, Sewolf fnvolved the sdoption of & younger woman by & 71-year-oid man, whick
the adopter's reiatives sought to el aside afier hie desth o the graund of fravdulent
mprsenistions by the adopise. Whik caprening doubl that the statute of limitstions
of the adoption Jew woa inrended to spply to sdult adoptions, tn court delermined that
the time pericd for sfteck oo sa adclt sdoption on the besis of fresd was tolled wntf
dascovery of the frand, Td. «t 223, 226, 31 Cal. Rpte. 37879, 201; see Wadlington,
muprg, st 573.78.

Because the proposed é-momh satute of imitations For sttack on an sdoption i
tflored specifically o the needt of chiidren, # I recommuended that the result in the
Jewall cass be codified.  Adfuci on sdult sdopuons abiouid e yoversied by the penerst
frand statute of Himicatior of Cat. Civ. Fao, Coos § 338(4) (West Supp. 1975}, und
by otber tima bars of gencrs] law.

420, Seg teat accompanying notes 40-47 supra; Dodente'mer, The Rights of ML
dren ard the Crists in Cogtety Litigelion: Mod(tication of Cuvody In and Out of Sinte,
48 U.Coro. L. RV 493 (1978 ).

421. 29 Csl. Apn. M y05, 106 Gal. GPI' 123 {1973).

422, See text accompinying noter 5476 sepra,
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& say of enforcement wan refused by the tref court. ‘The child was
then taken from the adoplees and the eame day was pliced with new
prospective rdoptlve parente.  The appeliate coust, after refusing & writ
of supersedeas, ruled thet the child's tepoval from the sdoplers was
improper. Justice Friedman sharply oriticized taking the child “from
the only homs it had ever koown™**  Bven so, the court did not re-
store the child to the origlnal adopters, since further proceedings might
have necessitatad yet another change,

Similarly, #» re Marslage o} Russo'™ held that the telgd court's
order chunging custody of & child from the mother to the father wag
impropet end reversed the order, but detcrmined that the statis quo-——
the father's custody—should be meintained peading s new heatlng in
the trial couwt. Justice Sima expressed some hope that “the injustios
doiie the mother may be righted,™® bt since | year and B months
had elupsed batween the modificetion order and the decivion on appeal,
the chances of 4 retuzn of the child to the mother ware probably siim 42
In this case alyo the court hed refused a writ of supersodeas to stay
the change of custody pending sppsal, 136

Both appeliate courts were setlously concernad sbout the children
involved, Both courls ebhotsed the idea of moving the chiléren - ssc-
otd e, with the possibility that upen o new triad a third shift of cus-
tody might ooeur. While they wers swers of the dilemion they faced,
the cholee they made—pressrvation of the status quo afrer s teverible
initlal change of custody by the trisl court—opensd up the distinct
prospect that by the time new proceedings were concltded a restoration
of the child to his sriginal Bome ot custodian could no longer be ex-
pected reslistically. Under this gporoach the ¢hild fikely is to remain
utthmately where he was moved lo-the flrst Instasce by an érroneous
tria} court decislon.  The deciston In the lower coutt thus preempts the
giitzome on appoesl,

423, 29 Cal App A &f 929, 108 o, Rpie. 2t 121, Sew aleo i ot $13 a4, 105
Cal, Bptr, i 1258801,

434, Id, at 930-25, 108 Caf, Bptr. at 131,

ATE. 2T Owl, App. M Y2, 98 Ol Bpir 408 Ui

426, N oat 904, 98wl R, st 37

427, The coutt esld Bt "the clrcumsienmes which huve drveloped fn the Inladm®
byl be conslderad, fd. :

425, i st 33 a7, 98 Cal Hpit, uf 515 Y.

435, Much dw sgons outoorme wes grhisved L Btech v, Stuck, 189 Ol App. 24 157,
Vi Cei, Hptr, THY (13600, whore the spesiiel cbuet i vince! deepalt refielasd Smom
even golng fuctgh the modore of fevamiog sc srronens cusindy change that hod be-
sorne the slaros g for §6 miosthe, M ab 33899 10 Cal, By st 179-52. The oot
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Thies unfortunate predicament fuced hy appellate courts In the re-
view of custody ordere is pertieily due to calendar delaye on appeal
which may ssem like an eternity in relation o & child's “sense of
time. "5  An even mom important factor in producing the curreat
problem wes the enactment of then-Section 949(0) of the Celifornia
Cods of Civil Procedure In 1955, Hefore 1352 sny custody order
made by the trial coutt was sutemationlly stayed pending an appeal ®?
If there was un immediate nesd to move the child from a threatening
environment, application for rellef was made to the appellate court In
which the sppen! wes pending and that court would otder removal of
the chitd or other protactive messures if necossary.'®®  In 1955 the leg-
Islature revessed the Inw: dhereafter no custody order was to be auto-
matlonlly sfayed pending appee!. The custody order was to be catrled
out utileas the {rial judgs who made the order in his discretion granted
a atay. i Appellate courts retalned thelr power to order a stay by writ
of supersedeas®*® but the primary decldon on whether to suspend &

culled for a revppraiiet and ravislen of the judiviel procesr In this feld. I ng 372-
T4, 11 Gl Mptr, ¢t 195,

450, *thres monthe inay not B 5 lusg Ume foroan adolt dechionmahker. Por a
roung ehild it mey be forever” Bewe Dvyaposts or 2k OWkp, supro now 27, ab 43
(ool ). ,

1. Ch 10, 1, 1S Dl Bt 635 (repovisd 1968), was ln rost tespechs
Mentical with Cap., Ctv, Pro. Cont § §17.7 (West Sups. 1974, which repluced it,

#3% Ch 5 [0S0} Cal Biate. 107, or amonded ch. 1407, & 1, [1933] Cal, Hoin.
1538 formatly Cavr. Civ, Pwo, Oobs § 948) Crapesled [USS); see AnMErsoNg, mpra
tiote 43, nt 104758,

433, Ser I re Bare, 19 Cal, 34 25, 343 F3d 707 (192200 soce 432 reprs.

434, Ch 1407, § 1, P88 Cub Biats, 2328 {formetly Cat. Crv. Pro. Oobe § 546}
frapaaled [082), Car. Cov. Pan, (fmsis § 911.¢ (West Bupp. 1373) currently provides:

T The petlecting of an wpoes) thafl mot efsy procesdingy ez o those provislons

of u o sqng of unierp g:hich wward, ch&iéﬁ B cthegrwlm ifest thf eliktody,

including the righi of vivitatlor, of 5 mingr chifld In 2oy clvit action, v &n ac-

ton upder e Juvanile t_mm Law, ot fn & special pmcudlﬁi Ce

[Plrovided, the irial court mey i M dizorstion stay execution of sucl provi-
siotu pending review ont eppsst o for suich other perlod or perlods a8 o K may
Enprar appropraty . . . .

423 €h §30, § 3, 11953 Cai Betr, 839 [eepexhid (962) fopmotly Tur, Oiv
Pra. Copg £ 9490), tls predecessor 1o Can. iy, Pro. Cloog § $17.7 (%% Supp. 19713,
oentaingsd sn expres provhion W thls effest e 44 Catne L Bew. 41, {4848
{10383, The ssnisros i guesHon wae reioved 1 1964, presuninbiy becavee it Incinded
guertioneble suihority 1o wus mjunctlons.  Ch 1034, 5 1, [1963] Cal. Stets. 2670; see
ARMETRUNG, sHprg note 41, at 349 (Supg, 19881 Hewever, appeflate courts vetalned
their power it Iute writs,  See £ Tovwr art, WIO85 1008 (West Supp. 1971 M
rane, 1. Bav, s 145, Tn (U6R, Tub, Trv, Pac. Dobe ¥ 923 (West Stgp 197%) was
wddad, previding that the srovisicne of the chepter containing ¥ 9177 “shall not finit
the power of the ceviewing aaued . . . o aley proceedings duting the petdeucy of aa
sppest o 1o Daue g wril of supesvedens . . . Or 15 Maks say onder eppiopritie to pre
sctvy the elatui g, . . 7
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custody order pending appead was ¢ e 4 matter for the irla! court ¢
Natuzally, 8 triad judge ko hoe satisfied himeelf thet o child should be
sepatated from a Jormer custodlen can earely be persuaded to halt car-
rylng out the order be heg Just made. Morcover, sppeilate courts gel-
dom praut write of supersedeus o preserve the originel custody status
guo pending the sppeal 4™

The 1935 revessal of the law regarding the faie of custody orders
pending appeal can be exslained vestlally by the fact that our present
Insights conceranttig a child’s baslc need for continuity had not yet fully
penetrated the consclousness of legisietors and the legal profemsion.
The leglsiative motives for moving from an dutomatic stay of 4 custody
order to the extremie opposite, however, car only ba understood fully
by a review of the shuation which exleted prior to 1954.4% The Su-
preme Court of Califoinle had ifzken the position at that dme that the
custody altuation was frozen the moment an appea! was perfected, and
that tic further order concernliig the child could theresfter e entered
by the ttin} judge ™ IF the currant custodian abused ot mistrested the
child, It was for the appellate zonet to decide whether the child should
be moved from the dengerous surroundings ®* I thers wae 4 need

436, Sus, e, Muncini v, Superior Court, 250 Cal. App. 24 247, 333, 41 Oxl, Rptr.

213, 216 (1954):
Applleation for a stay chould now, other than ' . . o esme ddususl sitar-
pency” [elintion omited], 11 the Jet Itsinticn be itade to the trs! ceust, It
the trin! cout rafusee 10 gremt such ah appilcstion, applicetdon s then miads
to e oppasitets tiibunal.  Heretofors sick un sppilestion was add i the
firet justance o the diteretlon of an sppeliute routl, Now, i oor opitlos the
ﬁ:wfiﬁn befors the af)psilaw coutt on sugersedear i did the trisl coutt nbise
dizeretion o grantitte or reitedng e atay? '

437, Ses UV, v. Juperics Cousl, 29 Cal App. 34 50¢, 108 Cal. Byir. 123
(19733 I ve Marbege of Russo, 2 Cab A 38 74, 28 Cal Spir, 500 Ci871): note
438 puprg, One addidona) remsun is thai superedess gy aot be faned to sley &2 order
which bhue already e cupeuied. See Soperior Court v Dhteict Court of Appeel, 65
Cul. 2d 293, 205.958, 419 Bid 163, 188 34 20 B 119 521 (1946), Howsvar, @ writ
of mandsgte might be proper. depsiding on ey clronnatances. 12, at 296, 415 P2d at 138,
54 Cal. Bply. ot 121, Bupereedags wos gramed, for cusmple, In Adoption of Cox, 58 Oyl
25 434, 374 B.2d 831, 24 Col. Hptr, 866 (1950), holding that the tole? sourt hed abused
it dincration i mevisg o oBild from the nledm custody of i picspective &dopive par
enty atter the naterd paconis bad withdrawn thelr conent b edopiion.

439, Fes Blate Bar Comugnltiss on Admin!etretlon of Iugtice, Reporr, 39 Qur, o
B 224, 225 (1934},

433, “[ihredivtion over ad swedy waters oremovsd op sppes! from the tis)
tn the appeliste cotri  ARMETRSHT, fipea poie 43, et S0A0; ave Larner v. Buperios
Coirrs, 3% Cal, 24 875, 6B, 247 1028 321, 325 (i85,

44D, Fee I e Burr, 09 Salo 335 2000, 245 Poid TRV, URE (19513 Y e
treondinary clrclimsiances soquiting Trotection of the enild durng e eppesl atise, ap-
slepdion ey be muds in the afpellate cowrt for approngiafe wailel” Lemdr . Superioe
Cooued, 38 Cui 22 878, BEY, 245 PIJ Xaf, 32423 {1952},

4
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to make wlsiting ‘f’ﬁit etnty, agala fs vear for the sppeliste court
W deteimize™ 1 p cocsiion atoue cokceesiny permisdon for the
chifd to leave the state o gtend ss, setialh Behood, qpein e appellate
wouit had to be approsched ™ Undeistandebly, however, the appal
Inte courts (roquently refused to maks {ntores oidete,

£ wus aguimﬁ ':irfjﬂ hackdrop of appsiaie ceses that the lsglalature
goted in 1935, I view of the edaman postion wken by the supreme
soutt, & Izgislative z:ziﬂ.ﬁgﬁi wig needed (o ampower the trial judge him-
2 1o teke nesded sotios fo remove a child from s dangerous situation
aod 1o eoder whatisver interén monsuves wers tiseded during the ap-
pral.  Relic] rom the spieilote souet gl cutite too Ik or nof at
gl s

¥t 1= appurent tia he Jegiviabere ovarstior dic mark when It pro-
wided for Immeciaie custody chasiges pendiug tae epoeal of the change
arder. It repedied ratious szn}n*afniﬁgg af pring favs by giving the telal
judge poawer todsice iemporany ang sircifental orders for the benefit
of the obild, Bul at the augio tue 3 apesesd the setious new problem
that hae beon describede—the victue! fnllity of s sppeal it dhis order
appesied fom has beot n 2flect long bofors the decldlon on appeal
Is rendered,  The jegldnture was not nhmingful of the doubie or triple
shifis in custody thot mishy resvdt i n etistody erder ls Hrst carted out
vmder the 1957 i*mﬁa“m ang thes ¥ 2 mbrequont sermrsal by the
appeliate conrt It sww that this wosld cause hatdahilp to the ohild, but
felt thai there muiu h v fow L:r i*u é&t fiy which the concluglons of the
teial court would De seyarsnd tia gy, the legisinturs could not
faresee thet 5?%5(«5@ 2 UFE 'F.r;‘(zl.fh{j.‘ fos! comstcalisd sither not fo re-
verse gt sl contrary o dhels B.,i* py Bidegent ™ or to revemse without
moviag the ehild* in foth In &h’-‘f‘--" ; miskisg » detbeeate choice o
gafeguard the child 4t the snpency o frdiietiag ths purposes of en ap-

£41, Ses Qantesr v Swperdo: Courd, 20 ol 24 e84, &35, 340 P24 428, 9
Fiesd:

448, Zaemms v, Juporle. Thoue, 58 Owl B0, ALLEE, G43 BAL 235 3
{i1952}.
l. 443, OF Ganiger v, #.,:mir*r, IR Cul 24 B, :‘ﬂy:: 159 Poad 335, 5I0-31 (19523
fromsunion e Guter v Semelar Coars, IF D 1 €54, 247 D6 228 (1950).

44 Sor 34 st Lo lowe 141 J4R4R ii%m‘«j

443, Sexid

£4n, gfli, o ;iﬂ(’ii Himak, 157 sk VIR 13 3§I 11Ok ﬁ{ﬂz Y iﬁ*i'é

ARE. Fee, eg., CVR . i, 2 Loapm MOE0% ?35* 21, 185 Cpi
Bodr, 113, 131 (399355 inore Maviene 2 *‘ Shissr, 24 *"‘ﬂ Aps id 72, %&,, %3 Cal.
BEpis 3&2, BIGGT £:9%

(g
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peals provedurz. Pusther, ‘hs 1955 logitlature could not fotesse that
- it would soon be the sols of appeligte cedein 1o madk saw pathis In edop-
tion and custody lee ™ With hindsigh®, it iy cledr thet the laghslature
went too far wies it moved from &n automatic stay o vittual sutometie
enforcement of evary custody order peading ar sppedd,

2. Recommendstlons

Fourtsen yeurs ago the cowrt declared {0 Stack v, Stack that “the time
Ix ripe® for “tha devaloptnent of new und better fochniques”* for deal.
ing with stziody otdess penditg nt eppeal.  The time b overdus today.
Two basle changss is the Jaw s noosgoary to elinivete the harmiful
sffects of the 1933 leglslntion while pragerving i benefits, Child cus-
tody ordura shoold gsnerslly be helted dusing the appeliate prosess, ke
uder pre-{955 taw, However, the rial court should retelst the du.
thority to tiove the ¢hift froin en anviponmest that endangers his
physical or emotiopa! health fo 2 extent tha! the advantages of stable
swroundiigs are likely o be oulweighed by thelt potentiel harm 3%
The tris} coust shotld have the additona! auihorlty to inake visltation
ordery engd othey acidental emporary otdene whith thsy becotms neots-
ary in tha interim.

The sscond tecommendsd changs deals with the serious problem
of delsy inn the sppolinte process, I e sppeliste court sffitms the
custody chasge ordared i the lower courl, that changs saay bave been
held in ubsyauce for so fong duting the anpeliate provess thit there
Is again & problest of tearlng & child swiy from g fumibine surrounding.
The advatitege over avrmnt law {3 thet & reverstl o8 apdeal leaves the
child whete he fs, sbviatling two $hilts of reefdencs thet are prosently
required, and an ﬁf"irmanc rseaulty in oy one move of the child, But

4B Sow, ap, In o e R 1Y {‘.a'i I E3E, ‘32 b Esi 12119 O, !]itr 415
(1278 th 2 8.0, 11 £8L 38 !?!} 3”3 B 284, 414 Call Hnir #24 (19743; San Disgo
County Dept of Pub, Wreifire ¥ Buporior Cot, T 00l 34 8, 496 B.U 499, 1B} Cal
Rptr. 341 (§972); Choed $2. v Supssind Toutt. 41 (“nE Agp, B4 113 #1% Cal Apte,
549 (1974} Guardaay of Mudne, 30 Csl Aph 34 232, 18 Gl ﬁpta 685 (i3tin
CV.C. v, Sudarior Cosrt, 9 Ol Asp, 30 909, 188 Cal. Bisty. £33 10879); fn re Ry,
385 Cal. App, 3¢ 264, 83 Cal, Kﬂir 32 (1881,

49, 10% Dal App 3d 70 200 U Twb Bpis 177, IRB {13610

4%, This proposi! ‘s batwed Cromt the sengielions on nwc!ﬁfiméimﬁ of custedy
inctucded in ke Usdsots Biabmtd ant Drwsdty Act §o40000H%), TR previ
ot has bk esemind i Ooloweds fCoto. v Brar Auk, ms% HATF$I0S )
(19733, Bentscky (RBy. Bl Svar, Avs, § 3003400203001 (Bapp 1974)), and Wesh-
imgton [Wasit, Rov, 000 Anes, § 200025000 o) (Bupp. 19745,
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bz I8 £t 2 sulticlent improvament.  The solutdon must be to Hmlt the
‘duratioh of the appeiiste prooess, ,

Cuttsnily. expodited appsllais review ix avallable by rwegular dp-
peal i Juventle coust custody cenes™ or by teview by will of mandate
or prolithilion,  Ix 2 Roye®™® dentonstraies the possibilities for spesdy
appeal it desendensy ond Bagioct cama.  Bven though the desislon on
sppea! wite reachad i only | ruonth, tpred by nio means dettacted from
guallty: the deeislon har becoms A leader’™  Ehmilarly, adoption and
custody nsaiters can resch the apweliate courls by way of an exirsor
dinary writ. Betreotdisery rellol in zuch situatinns ia granted because
sormal appeliote proceduses Bre 2ocknovledged to reault 1n fntolerabie
delay. ¢ In view of the prectical faasibility of cxpediting custody and

casBy, whatcver e srotedurcl remady, it Ja recommended
that appeale 1 olf cusiody and adomtion cases be given alwolute calen-
der peiority. Thete wiil, of nousss, I aomme thine fog betwean the lowst
court ctistody order and the ledgiaent on appeal. I (he status quo hes
been maintalned in the messtinme, do Inordisate harm should result
evets though ths chl'd must bs moved once efter ¢ spaedy appeal.
Some chenges 'a vustody are sngvoldebls,

Suminerleing the sugpaetioms mads sbove, it Is recommended
that:

(1} Any custody order'™ should be stayed pending as appesl,
except that the telal sourt o appeilate court may order thet the child
be soved from en environment ‘het : riauﬁly endangers his physical
or emotional healths to ap sxtons thed the bacm Jikely o be catsed by
& changs would s outweighed Iy Hr sdvantuges to the child. ®® Ad.
dltionally, the trikl sourt shoula Mave the power o make any temporary
orders regurding vishiation mud other incidentul matters that may be
mmmmmmm.

{2y Appeals I sl costudy mmiters shoald be so cet for bearing
& o take precedence over sl ovher wmatiers pendlog in the coust to
which the appeal b rker mid dhould be dleposed of witht gipatch,

At R AT i S R T

451, Car, Ware, ot ms ol B OB {Weat Buan. 1875 1 pmwiﬂ*& thet ths “ame
sael vhati hevs 3*%:5:&7%2 over uli iR8e pse in the conv @ which the appost & taken,”

£5%, 285 Oul, Apn, 3d 250, 83 Ol Qeir, $52 (1961

9%, The cew oy besn rerdaed s ?“mf‘kf Yavy & Sapdibs, suvrd dwls 39, af 80
Clepm, 15713, spis Havisme, "Kannisereey & SIoEntr pupee nole 3, al 0%

434, Boe, ng., B Dlgo Coaply Dhpd al Pub theifos v, Superior Courd, ¥ Cgl,
$43, 9, 101 Cul. Banbe 841, 7447 (19730

485 “Custody order’ g “nuskedy masiens” sre defioed 10 be alidactuslve, 20w
w eover guirdlassily, jnvsalle depserdestcy, Sdopiog, baheas comus ed custody dRe
putes volved 1n macrrlage dissclaids and vny oiicr peosardinge.

438, Jre odp ASD paprs,
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April 21, 1978

The Honorable Charles Imbrecht PEE?/ y“

California State Assembly t}/T
State Capitol _

Sacramento, California 95814 (l»' :
Dear Assemblyman Imbrecht: 1;0 \kﬂft

I have enclosed a copy of a letter on Assembly Bill 2517

for vour review, I believe that Mr. Fulton raises some
valid points.

-I would be happy to review this with you at your
convenience. '

Sincere%y,’

Ear

s *

’_‘%ﬁ Ca gt
Dennis L. DeWitt
Government Relations

DDW/dd

California Hospital Association
VIS steel S 1A G257 nunset Bhvid Suile 316
S tareniog, £ atidomn Y314 Lo Anpedos, Calidornia SUG2R
T ' 1215 dhd-F 330



Rl

"COMMUNITY PSYCHIATRIC CENTERS

2130 EAST FOURTH S5TREET, SUITE 150/ SANTA ANA, CALIFORNIA 92705 / {714) 835-4535%

JAMES W, CONTE
President

April 11, 1978

TO: © Mr. Dennis De Witt

RE: Assembly Bill 2517

I agree with the extension of the privilege for the psychotherapist-
~ patient privilege as outlined in this bill, '

The bill does state that the privilege exists between the therapist
and the patient as defined, as I go to the definitions 1 see several spec-
ifics that are involved continuously in psychotherapy in psychtatnc
factlities that are not mentioned.

As an example, there are, ‘in numerous psychiatric facilities in
California, Registered Nurses who have a masters degree, as an example,
from UCLA School of Nursing, who come out with the title known as
""clinical therapist''. From a licensing viewpoint, they are still a regis-
tered nurse, -however, as they get invelved in the psychiatric hospital
setting, they are continually doing therapy with the patients, they are
working with many groups of patients, running group therapies, doing
counseling, many times they are the director. in charge of, as an example,
a day care treatment program.

Even at a lower education level than a masters degree we have
registered nurses in many of our facilities who are guite competent
who conduct community meetings of patients and their families who con-
stantly are meeting with the patients, maybe not acting in the professional
sense as a psychotherapist, however they do hear, they do discuss, they
do even reccrd sometimes in medical records, some very confidential in-
formation which could be involved in this type of criminal proceedings that
the legislation is referring to.

I think that the professional registered nurse, the licensed psychiatric
technician, the licensed LVN, should very definitely be invelved or considered

JCOmMEINUEd. o i v s e i e s it s e



Mr. Dennis De Witt /2 April 11, 1978

as exempt or exempt as to privilege. I further suggest that we have pro-
fessionals such as registered occupational therapists who are deeply
involved in a quasi-type of psychotherapy, and they also have delinite
involvement in confidential subject matter of the patient which could be
very pertinen! in a criminal preocceding.

This bill reminds me of an insurance pelicy. The more specific
things you define, then the more specific things you have excluded., If
they are going to start excluding specifics by definition for privilege, then
I think they should exclude z2ll those individuals who possibly could be in-
volved in psyclotherapy with patients.

Very truly yours,
) A
N
Jack'J. TFulton

JIF/nf



