F-30.300 8/31/78
Memorandum 78-58
Subject: Study F-30.300 ~ Guardianship-Conservatorship Revision

{Management or Disposition of Community or Homestead Prop-
erty Where Spouse Lacks Legal Capacity)

BACKGROUND

Attached to this memcorandum is a redraft (green pages) of Part 6
relating to management or disposition of community or homestead property
where one or both spouses lacks or is believed to lack legal capacity.
The Conforming Revisions to the Civil Code sections are also attached
(pink pages). This material has been substantlally redrafted and re-

organized from the material previously considered.
GENERAL. EXPLANATION OF DRAFT

Where one or both spouses lacks legal capacity (or has a conserva-

tor), two questlons may arise:

First, who has the management and control of the commmity real and
personal property (including the right to dispose of the community
personal property that under the Civil Code can be disposed of without
the consent of the other spouse)?

Second, what requirements are to be substituted for the Civil Code

requirements of joinder or consent for the disposition of community real

property, homestead property, and certain community personal property?

We elected to treat these problems separately in the revised draft.

Management and Control of Community and Homestead Property
Civil Code provisions. Section 5125 of the Civil Code provides

that "either spouse has the management and control of the community
perscnal property" and Section 5127 of the Civil Code provides that
"either spouse has the management and control of community real prop-
erty." (We deal with the problem of disposition later In our discussion
in this memorandum.)

Proposed legislation. What is the effect, 1f any, on the right of

management and control if a conservator 1s azppointed for one of the
spouses, 1f one of the spouses lacks legal capacity but does not have a

conservator, 1f both spouses have conservators, and so on?



The proposed legislation gives the spouse having legal capacity and
no congservator the sole right of management and control 1f the other
spouse has a conservator even though there is no court order determining
that the spouse having the conservator lacks legal capacity. This rule
greatly simplifies the drafting because it reduces the number of vari-
ables that must be dealt with. The rule alsc eliminates any uncertailnty
by making clear the comservator has no rights of management and control.
The proposed legislation also provides that the spouse having lepgal
capacity can consent that all or part of the community property be
included as a part of the conservatorship estate, This provision per-
mits the spouse having legal capacity to work out any desired arrange-
ment with the conservator of the other spouse, thus providing needed
flexibility.

Where both spouses have conservators (whether or not there has been
a determination that either or both of the spouses lack legal capacity),
the management and control of the community property is poverned by the
rule that one-half of the property is part of each conservatorship
estate unless otherwise agreed by the comservators with prior court
autherization. Here agaln, the proposed legislation permits the two
conservators to work out any suitable arrangement for the management and
control of the community property as a part of either or both of the
conservatorship estates.

A comparable provision is included in the proposed legislation to
govern separate property subject to a homestead that is owned by both
spouses as joint tenants, tenants in common, or otherwise. (A community
property homestead is treated, for management and contrxol purposes, like
other community property.)

Disposition of Community and Homestead Property
Civil Code provisions. Section 5125 of the Civil Code provides

that either spouse has the same power of disposition of community per-

sonal property, other than testamentary, as the spouse has of the sepa-

rate property of the spouse but requires written consent of the other
spouse to:

(1) "make a gift of community personal property'':

(2) "dispose of community personal property without a valuable con-

sideration"; or



{3) "sell, convey, or encumber the furniture, furnishings, or
fittings of the home, or the clothing or wearing apparel of the other
spouse or minor children which is community personal property.”

Civil Code Section 5127 requires that 'both spouses either person-
ally or by duly authorized agent, must join in executing any imstrument

by which . . . community real property or any interest therein is leased

for a longer period than one year, or is sold, conveyed, or encumbered.'
Civil Code Sections 1242 and 1243 require joint actlon by the

spouses to convey or encumber homestead property or to abandon a home-

stead.

Proposed legislation. Here again, the question arises--how is the

consent requirement of Sectlon 5125 and the joinder requirement of
Section 5127 and the joint action requirements of Sectlons 1242 and 1243
to be satisfled 1f one or both spouses lack legal capacity or have a
conservator? If a conservator has been appointed for one of the spouses,
the proposed legislation requires that the conservator join or consent
to the transaction in lieu of the joinder or consent of the conservatee,
even where the conservatee has not been determined to lack legal capa-
city. If this principle 1s not adopted, the drafting of the proposed
legislation becomes much more complex. Adoption of this principle also
gives required certainty to real property transactions.

Court authorization is required before the conservator can join or
consent unless the transaction involves personal property that a conser-

vator could sell without court authorization.

Speclal Proceeding for Approval of Transaction

Chapter 3 {commencing with Section 3100} of the proposed legisla-
tion provides a special proceeding for approval of a transaction that
avolids the . .d to appoint a conservator for a spouse lacking legal
capacity 1f the other spouse either {l1) has legal capacity or (2) has a
conservator. The reason why one spouse elither must have legal capacity
ar a conservator is that it is necessary that there be a legally compe-
tent person to present the petition to the court and to carry out the
court's orders in connection with the transaction if it is approved.

Chapter 3 provides a means for satlsfying the consent or jolnder

requirement where consent or joinder is required.
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Chapter 3 also permits a determination that a spouse has the legal
capacity for the proposed transaction. This expands the scope of the
proceeding under existing law but provides needed flexibility to the
proceeding. Take an example. An elderly husband and wife need to sell
their home so they can move into a retirement home. There is a question
concerning the legal capacity of both spouses, but it seems fairly clear
that the wife has legal capacity. Under Chapter 3, a proceeding can be
brought for the following alternative forms of relief:

(1) A declaration that both spouses have lepal capacity {if the
court so determines, the court order finding that both have legal capac-
ity will dispose of the matter and the spouses can sell the house in the
same manner as anyone having legal capacity); or

{(2) A declaration that the husband lacks legal capacity, that the
wife has legal capacity, and an order approving the proposed trans-
action.

Chapter 3 also permits a proceeding to be brought to approve a
transaction where joinder or consent is not required under the Civil
Code sections or some other statute. Take an example. A wife having
legal capacity or the conservator of the wife desires to sell the
community personal property interest in a closely-held family business
formerly managed by the husband who is now believed to lack legal capac-
ity. The husband 1s willing to consent to the tramsaction, but the lack
of legal capacity of the husband causes the wife (or the conservator) to
bring a proceeding under Chapter 3 for court authorization ¢f the trans-
action so that it cannot later be rescinded by someone acting on behalf
of the husband. Under Chapter 3, a proceeding can be brought for the
following alternative forms of relief:

(1) A declaration that both spouses have legal capacity (if the
court so determines, the court order finding that both have legal capac-
ity will dispose of the matter and the spouses can dispose of the busi-
ness in the same manner as anyone having legal capacity}; or

(2) A declaration that the husband lacks legal capacity, that the
wife has legal capacity (unless the wife has a conservator), and an

order approving the proposed transaction.



Where a conservator of the estate has been appointed for each of
the spouses, Chapter 3 also permits a proceeding to be brought to au-
thorize a transaction. The transaction may be one that otherwise would
require joinder or consent of both spouses or may be a transaction not
requiring joinder of consent of both spouses. The staff originally had
some concern about permitting a proceeding under Chapter 3 where both
spouses have conservators but Mr. Flmore, our consultant, has convinced
us that it should be permitted as a means of streamlining the procedure
for obtaining authorizations and saving expemse. The procedure would be
an alternative to each conservator obtaining authorization from the
conservatorship court, an alternative that would, however, still be
permitted. We have modified the existing venue rules to permlt a trans-
action involving real property to be commenced in the county where
elther of the conservatorship proceedings are pending as well as the
county where the real property is located. We have also included a
provision requiring the proceeding to be commenced in the county where
the conservatorship proceedings are pending if both are pending in the
same county $lnce that court will be making other orders concerning the
management and disposition of the conservatorship estates and will be
reviewing the accountings of the conservators. With these venue rule
changes which permit or require the proceeding to be brought in the
county where the conservatorshlp proceeding 1s pending, we believe that

Mr. Elmore's view 1s sound and desirable.
POLICY ISSUES

Who joins or consents where spouse has conservator? The proposed

legislation adopts the rule that, if a spouse has a conservator, whether
or not the spouse has been adjudged to lack legal capacity in the con-
servatorship proceeding, the joinder or comsent of the spouse having the
conservator is not required and the joinder or consent of the conserva-
tor 1s required. The staff believes that it is important that the rules
governing real property transactions be clear and certain. We gave
quite a bit of thought as tc how to treat a sltuation where a conserva-
tor is appointed for a spouse, but the spouse is not determined to lack
legal capacity in the conservatorship proceeding. We doubt that it
would be sufficient to have only the joinder of the spouse having the
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conservator to the conveyance in such a situation. We could have re-
quired the joinder of both the spouse and the conservater, but we elect-
ed to require joinder of the conservator (after authorization by order
of the court) alone. The conservatee will receive a notice of the
hearing on the petition of the conservator for authorization as to the
transaction and can cobject or otherwise present his or her views on the
transactlon to the court, and the court can take those views into con-
sideration in determining whether to authorize the transaction. We
believe that the certainty this scheme provides justifies disregarding
the fact that the conservatee may not have been adjudicated to lack

legal capacity.

§ 3143, Right to jury trial
The staff wishes the Commlssion to reconsider whether the right to

a jury trial given by Section 3143 to the spouse alleged to lack legal
capacity (but not having a conservator) should be retained in the pro-
posed legislation. This provision is not in the existing law relating
to the specilal procedure for court approval of a particular transaction
involving community or homestead property.

It should be noted first that the proceeding results in a determi-
nation not that the spouse lacks legal capacity generally but rather
that the spouse lacks legal capacity for a particular transaction. The
proceeding involves basically the same issue that would be involved
where a transaction is sought to be rescinded by a party on the ground
of lack of legal capacity for the tramnsaction. Im an action for re-
scission, the right to a jury trial depends on whether the relief
scught in the action is legal or equitable.

While the determination that a spouse lacks legal capacity for a
particular transaction will no doubt cast doubt on the legal capacity of
the spouse generally, the determination made is quite different and much
more limited than the determination made when a conservatorship is
established. The conservatorship gives the conservator the right to
take possession of and include in the conservatorship estate all of the
property of the conservatee whereas the special proceeding results only
in the court giving authorization in lieu of the joinder or comsent

requirement to a transaction involving community or homestead property



or in the court authorizing a specific transaction not requiring joinder
or consent so that it cannot later be rescinded by the spouse lacking
legal capacity. Horeover, under the provisions proposed by the staff in
a separate memorandum, once a conservatorship is established, the
conservatee is not given the right tc a jury trial upon a subsequent
petition for a court order limiting the conservatee's legal capacity.
The staff recommends that the provision giving the right to a jury
trial on the issue of alleged lack of legal capacity for the proposed
transaction be deleted. The staff believes that the benefit of this
provision i1s offset by the fact that a demand for a jury trial In a
special proceeding teo avoid the joinder or consent requirement will for
all practical purposes preclude the use of the special procedure under
Chapter 3. The other party to the proposed transaction will not be
willing to wait until the special proceeding (with the required jury
trial) is completed. We also are concerned that the jury is not the
proper body to determine whether a spouse lacks capacity for a particu-~

lar transaction.

Respectfully submitted,

John H. DeMoully
Executive Secretary



§ 3000
35/057

PART 6, MANAGEMENT OR DISPOSITION OF COMIUNITY OR HOMESTEAD
PROPERTY WHERE SPOUSE LACKS LEGAL CAPACITY

CHAPTER 1, DEFINITIONS ARD GENERAL PROVISIONS

Article 1. Definitions

§ 3000, Application of definitions

3000, Unless the provision or context otherwise requires, the

definitions contained in this article govern the construction of this

part.,
Comment. Section 3000 is new,

35/058
£ 3002. Community property

3002, "Community property" means community real property and
comnunity persconal property, lncluding but not limited to commumity
property on which a homestead has been declared and a community property
business that is or was under the sole management and control of one of
the spouses, but does not include quasi-community property or community
property in a revocable trust described in Section 5113.5 of the Civil
Code.

Comment. Section 3002 gives broad scope to the meaning of “com~
munity property.” For the purposes of this part, community property
inciudes community property on which a homestead has been declared. A
homestead may be declared on community real property pursuant to Civil
Code Sections 1237-1238. Community property also includes business
property notwithstanding the fact that a spouse now lacking legal capac-
ity formerly had sole management and control of the business. See Civil
Code § 5125(d). Quasi-community property is treated as separate prop-
erty for the purposes of this part. See Section 3012, Even though
communlty property in a revocable trust described in Section 5113.5 of
the Civil Code remalns commimity property, it is excluded from the pro-
vielons of this part because the trust property is administered pursuant
to the trust.

35/059%
§ 3004. Conservator

3004, "Conservator means conservator of the estate and includes

the guardian of the estate of a married minor.
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§ 3006

Comment. Sections 3004, 3006, and 3008 supersede former Section
1435.18. Conservator of the estate includes a person appointed as
conservator of the person and estate.

35/0640
§ 3006. Conservatorship estate

3006. '"Conservatorship estate" includes the guardianship estate of

a2 married minor.
Comment. See Comment to Section 3004.

35/061
§ 3008, Conservatorship proceeding

3008. ''Conservatorship proceeding" means conservatorship of the
estate proceeding and includes a guardianship of the estate proceeding

of a2 married minor.
Comment. See Comment to Section 3004,

35/062
§ 3010. Homestead

3010. '"Homestead" means a homestead declared by either or both

spouses on community property or on the separate property of a spouse
but does not include a married person's separate homestead under Chapter
5 {commencing with Section 1300) of Title 5 of Part 4 of Division 1 of
the Civil Code,

Comment. Section 3010 excludes a married person's separate home-
stead for purposes of this part since such a homestead affects the
property rights of only one spouse. See Civil Code §§ 1300-1304.

35/063
§ 3012, Separate property

3012. ‘"Separate property" includes quasi-community property.

Comment. Section 3012 makes clear that quasi-community properiy is
treated as separate property for purposes of application of this part to
separate property subject to a homestead. See Sections 3021, 3022,
3052, and 3053.



§ 3020
35/064

Article 2. General Provisions

§ 3020, Community property interests not affected

3020. {a) The proceeds, rents, issues, and profits of cowmmunity
property dealt with or disposed of under this division, and any property
taken in exchange for the community property or acquired with the pro-
ceeds, are community property.

(b) Except as provided in this part for the management, control,
and disposition of community property, nothing in this division alters
the rights of the spouses In community property or in the proceeds,
rents, issues, or profits of community property.

Comment. Subdivision (a) of Section 3020 continues the substance
of the first portion of the second paragraph of former Section 1435.12.
Subdivision (b) continues the substance of portions of the last para-
graph of former Section 1435.17.

CROSS-REFERENCES

Definition, community property, § 3002

Determination whether property community or separate, § 3023

Purchase of another howme, § 3021

Right of spouse having legal capacity to manage, control, and dispose
of community property, § 3051

35/065

£ 3021. Purchase of another home

3021. (a) The court aunthorizing a sale or exchange pursuant to
this division of community or separate property subject to a homestead
may, upon its own motlon or upon request, make an order authorizing or
requiring the investment of the proceeds, or part thereof, in another
home for the spouses, to be held as community or separate property in
the same manner as the homestead property sold or exchanged.

(b) The court authorizing a conservator to join in the sale or
exchange of community or separate property subject to a homestead may,
upon its own motion or upon request, make an order authorizing such
joinder on the condition that the proceeds, or part therecf, be invested
in another home for the spouses, to be held as coumunity or separate

property in the same manner as the homestead property sold or exchanged.
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§ 3022

Comment. Section 3021 is based upon the first sentence of the
fourth paragraph of former Section 1435.16. However, the provisions are
revised to refer to any sale or exchange authorized by the court under
this division, to permit the court to act upon its own wotion, and to
refer to investment of only part of the proceeds in a new home. The
word "exchange" has been added in the first part of subdivision (a) for
technical consistency. Subdivision (b) contains new provisions express-—
ly recognizing the court's power to make an order protecting homestead
rights in joinder authorizations.

CROSS-REFERENCES

Definitions
Community property, § 3002
Conservator, § 3004
Homestead, § 3010
Separate property, § 3012
Homestead exemption, § 3022
Order authorizing transactions, conditions, § 3145(d)
Purchase of home for conservatee or dependents, § 2571
Purchase of home under Veterans' Guardianship Act, § 2913
Sale or exchange does not affect community property interests, § 3020

8969/045

§ 3022, Homestead exemption

3022, (a) The proceeds of a sale pursuant to this division of com-
munity or separate property subject to a homestead shall enjoy the
exemption prescribed in Section 1265 of the Civil Code.

(b) Any property taken pursuant to this division in exchange for
community or separate property subject to a homestead, and any property
acquired with the proceeds of a sale thereof, shall enjoy the exemption
prescribed by Sectiom 1265a of the Civil Code if the declaration re-
quired by that section is filed within the time therein prescribed by
such person or persons as the court authorizing the sale or exchange may
by order designate.

Comment. Section 3022 is based on the second paragraph of former
Section 1435.12 and the second sentence of the fourth paragraph of
former Section 1435.16 but expands former law to cover all sales under
this division., Subdivision {(b) is brpader than former law. Under
former law, only the petitioner could file the new declaratiom. Subdi-
vislon (b) authorizes the court to designate a person or persons {(in-
cluding but not limited to the petitiomer) to make the new declarationm,
Wording in former Section 1435.12 referring to proceeds of a sale made
"with court approval" is not continued because it is unnecessary and

inconsistent with the provision of Chapter 2 relating to the rights with
respect to homestead property of a spouse having legal capacity.
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§ 3023
CROSS-REFEREVCES

Definitions
Community property, § 3002
Homestead, § 3010
Separate property, § 3012
Determination of wvalidity of homestead, § 3023

277944

§ 3023. Determination of walidity of homestead or character of prop-
erty

3023. Uhere one or both of the spouses has a conservator, the

court in which any of the conservatorship proceedings is pending may
determine any of the following when the issue is raised in any proceed-
ing under this division:

{a) The validity of a houestead.

{b) Whether property is community property or the separate property

of either spouse.

Comment. Section 3023 applies to all proceedings under this divi-
sion where an issue is raised whether property is homestead property or
comsunity or separate property. The section is consistent with the
holding in Estate of Baglione, 65 Cal.2d 192, 417 P.2d 683, 53 Cal.
Rptr. 139 {1966) (probate court has jurisdiction in a decendent's estate
proceeding to deteruwine the interest of each spouse in the community
property).

Section 3023 is drawn from a portion of former Sectiom 1435.,15,
which gzave the conservatorship court jurisdiction to determine the
validity of a homestead and the character of property in a proceeding
under forwer Sections 1435.15-1435,17. The probate court also may have
had similar jurisdiction under former Probate Code Section 1435.8 al-
though the court's authority under that section was unclear, See W,
Johnstone & G, Zillgitt, California Conservatorships § 5.67, at 213
(€al. Cont. Ed. Bar 19%68). Compare Stratton v. Superior Court, 87 Cal.
App.2d 809, 197 P.2d 821 (1948},

CROSS-REFERENCES

Definitions
Community property, § 3002
Conservator, § 3004
Conservatorship proceeding, § 3008
Homestead, § 3010
Separate property, § 3012
Determination of nature of property ia proceeding for particular trans-
action, § 3105{(d)



§ 3050
277945
CHAPTER 2, MAWAGEI[ENT, CONTROL, AND DISPOSITION

Article 1. tanagewent, Control, and Disposition Generally

§ 3050, Spouse having legal capacity; spouse lacking legal capacity

3050, For the purposes of this article:

{a) A spouse has legal capacity unless the spouse is a person
described in subdivision (b).

(b) A spouse lacks legal capacity if (i) the spouse has a conserva-
tor or (ii} the spouse does not have sufficient capacity to manage and

control the community property.

Comment. Section 3050 adopts the rule that a spouse lacks legal
capacity for the purpose of managenent, control, and disposition gener-
ally if a conservator of the estate has been appointed for the spouse,
whether or not the court has wmade an order adjudicating that the spouse
lacks capacity to make contracts or conveyances. See Section 3004
(defining "comservator'). See zlseo Section 3002 {(defining "community
property").

Section 3050 applies only to this article and does not, for exar—
ple, apply to Section 3071 (substitute for joinder or consent require-
ment). See Section 3070.

9927909
§ 3051. Commumity property

3051. {a) Subject to Section 3071, if one spouse has legal ca-
pacity and the other lacks legal capacity, the spouse having legal
capacity has the management and control of the community property, and
the power to dispose of the community property, in the same manner as 1f
both spouses had legal capacity.

(b)Y If one spouse has legal capacity and the other has a conser-
vator, the spouse having legal capacity may consent in writing that all
or part of the community property be included in and, subject to Section
3071, be managed, controlled, and disposed of as a2 part of the conserva-
torship estate.

{¢) Except as provided in subdivision {d), if both spouses have
conservators, an undivided one-half interest in the community property
shall be included in and, subject to Section 3071, be managed, con-
trolled, and disposed of as a part of the conservatorship estate of each

spouse.
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§ 3051
{(d) If both spouses have conservators, when authorized by order of
the court in which any of the conservatorship proceedings is pending,
the conservators way agree in writing that all or specific parts of the
community property shall be included in the conservatorship estate of
one or the other of the spouses and, subject to Sectiom 3071, be man-~
aged, controlled, and disposed of as a part of the conservatorship

estate of that spouse.

Coumient. Subdivision (a) of Section 3051 makes clear that the lack
of legal capacity of one spouse does not affect the right of the spouse
having legal capacity to manage and control community property or to
dispose of such property, whether or not the other spouse has a conser-
vator. As to when a spouse lacks legal capacity, see Section 3050. The
authority given the spouse having legal capacity is limited by Section
3071 which applies In any case where joinder or comsent would be re-
quired for a transaction if both spouses had legal capacity. Subdivi-
sion (a) supersedes provisions in the second sentence of former Section
1435.1, subdivision (a) of former Section 1435.16, and subdivision (a)
of former Section 1435.17, that favored the husband. The subdivision
revises these former provisions to implement the principle of equality
between husband and wife.

Subdivision {(b) continues the substance of subdivision (a} of
former Section 1435.17 but extends the procedure to cases where the
husband has a conservator of the estate. Subdivision {(c) continues the
substance of subdivision (c) of former Secticn 1435.17. Subdivision (d)
is new. It is intended to add flexibility to the administration of
comuunity property in conservatorship estates.

Community property is defined in Section 3002 to include both real
and personal property, to include community property on which a home-
stead has been declared, and to include a community property business
formerly managed by a spouse now lacking legal capacity.

If both spouses have conservators, the approval of only one of the
courts in which the conservatorship proceedings are pending is required
under subdivision {d). However, if the other conservatorship proceeding
is pending in another court, that court may order that the property not
be included in that conservatorship estate. See Section 3054. If the
court so orders, subdivision {c) of Section 3051 applies. Likewise, 1if
a spouse having legal capacity consents as provided in subdivision (b)
to inclusion of property in the conservatorship estate of the other
spouse, the court in which the conservatorship proceeding is pending nay
order that the property not be included in the conservateorship estate.
See Section 3054.

Section 3051 applies ouly where one spouse has legal capacity or
both spouses have conservators. The section does not cover the situa-
tion where both spouses lack legal capacity and neither or only one has
a conservator. In these situations, since Sectiom 3051 applies only if
both of the spouses lackinpg legal capacity have conservators, a con-
servator or conservators will need to be appointed in order to make the
section applicable.
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§ 3052
CRO35-REFERENCES

Coummunity property interests, extent to which affected, § 3020
Definitions

Community property, § 3002

Conservator, § 3004

Conservatorship estate, § 3006

Conservatorship proceeding, § 3008

Spouse having legal capacity, § 3050

Spouse lacking legal capacity, § 3050
Determinaclon whether property communlty or separate, § 3023

992/913

§ 3052, Separate property owned by one spouse subject to homestead

3052, If a spouse has a conservator and owns separate property
subject to a homestead (other than separate property owned by both
spouses as joint tenants, tenants in common, or otherwlse), the property
shall be included in and, subject to Section 3071, be dealt with and

disposed of as a part of the conservatorship estate.

Comment. Section 3052 combines the substance of a portion of the
first sentence of former Section 1435.16(a) and the last sentence of
former Section 1435.16(h). The reguirement of former Section 1435.16{a)
that, if the homestead was on the separate property of the husband, the
wife, if competent, consent to management in the husband's estate, is
omitted. This change conforms to the policy of equal rights of the
spouses and gives effect to recent amendment of the homestead laws
removing the distinction between the separate property of husband and
wife in selection of a homestead. See Civil Code § 1238,

CROSS-REFERENCES

Definitions

Conservator, § 3004

Conservatorship estate, § 3006

Homestead, § 3010

Separate property, § 3012
Determination whether property commmnity or separate, § 3023
Purchase of ancther howe, §§ 3021, 3022

992/914

§ 3053, Separate property owned by both spouses subject to
homestead

3053. (a) As used in this section, "homestead property" means
separate property subject to a homestead that is owmed by both spouses
as jolnt tenants, tenants in common, or cotherwise,

(b) If one spouse has legal capacity and the other spouse has a

conservator:
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§ 3053

(1) The conservator may, after authorization by order of the court,
consent in writing that the spouse having legal capacicy have the right
to manage and control and, subject to Section 3071, dispose of the
homestead property.

(2) The spouse having legal capacity may consent in writing that
houestead property be dincluded in and, subject te Section 3071, be dealt
with and disposed of as a part of the conservatorship estate.

(c) Except as provided in subdivision (d), if both spouses have
conservators, the interest of each spouse in the homestead property
shall be included in and, subject to Section 3071, be dealt with and
disposed of as a part of the conservatorship estate of that spouse.

(d} 1f both spouses have conservators, the conservators may, after
authorization by order of the court in which any of the conservatorship
proceedings are pending, agree in writing that the homestead property be
included in the guardianship estate of one of the spouses and, subject
to Section 3071, bte dealt with and disposed of as a part of the conser-
vatorship estate of that spouse,

Comment. Subdivision (c} of Section 3053 continues the substance
of the second sentence of former Section 1435,16(c¢). Subdivisions (b)
and (d) are new and are intended to add flexibility to the adminis-
tration of the propertv in conservatorship estates., The authority given
by Section 3053 to the spouse having legal capacity, or to one or both
conservators where conservators have been appointed, is limited by
Section 3071 which applies in any case where joinder or consent would be
required for a transaction if both spouses had legal capacity.

If both spouses have conservators, the approval of only one of the
courts in which the conservatorship proceedings are pending is required
under subdivision (d). However, if the other conservatorship proceeding
1s pending in another court, that court may order that the propetrty not
be included in that conservatorship estate. See Section 3054. If the
court so orders, subdivision (c) of Section 3053 applies. Likewise, if
a spouse having legal capacity consents to inclusion of property in the
conservatorship estate of the other spouse, the court in which the

conservatorship proceeding is pending may oxder that the property not be
ineluded in the conservatorship estate. See Section 3054,



§ 3054
CROSS-REFERENCES

Definitions

Conservator, § 3004

Conservatorship estate, § 3006

Conservatorship proceeding, § 3008

Court, § 1418

Homestead, § 3010

Separate property, § 3012

Spouse having legal capacity, § 3050
Determination of

Character of property as comwunity or separate, § 3023

Validity of homestead, § 3023
Purchase of another home, §§ 3021, 3022

992/915
§ 3054. Authority of court

3054. When homestead property as defined in Section 3053 or com~
munity property is included or proposed to be included in the conser-
vatorship estate of a spouse, the court in which the conservatorship
proceeding is pending, upon 1ts own meotion or upon petition of a spouse
having legal capacity or the conservator of either spouse and upon such
notice to such persons as the court prescribes, may do any of the fol-
lowing:

(a) Determine that the inclusion of some or all of the homestead
property or communtily property that is proposed to be included in the
conservatorship estate would not be in the best interest of the spouses
or their estates and order that such property not be included.

(b) Permit revocation of a written consent for inclusion of prop-
erty in the conservatorship estate, with or without terms or conditions.

{e¢) Determine that the continued inclusion of some or all of the
homestead property or community property in the conservatorship estate
is not in the best interest of the spouses or theilr estates and order
that the inclusion of such property in the conservatorship estate be
terninated, with or without terws or conditions.

{d) iiake such other orders as may be appropriate for the orderly
adninistration of the conservatorshlp estate or to protect the interests
of the spouses,

Comment. Section 3054 is new, It is intended to state expressly
the powers of the court as to the receipt and handling of additional

assets under this chapter and to recognize the right to revoke the
consent to administration in one of the conservatorship estates.

10~



§ 3055
CROSS-REFEREHCES

Definitions
Community property, § 3002
Conservator, § 3004
Conservatorship estate, § 3000
Conservatorship proceeding, § 3004
Separate property, § 3012
Spouse having legal capacity, § 3050
Determination of
Character of property as commumity or separate, § 3023
Validity of homestead, § 3023
Effect on consent of death or subsequent lack of legal capacity, § 30553
Petition must be verified, § 145C
Proof of giving of notice, § 14068

34/722

§ 3055. Effect on consent of death or subsecuent lack of legal capacity

3055, (a) If consent is given under this article that homestead
property as defined in Section 3053 or community property be included in
the conservatorship estate of a spouse, the death of either spouse
terminates the consent.

(L)Y If a spouse consents under this article that homestead property
as defined in Section 3053 or community property be included in the
conservatorship estate of the other spouse:

(1) Subject to paragraph (2}, the subsequent lack of legal capacity
of the spouse gilving the consent has no effect on the inclusion of the
property in the conservatorship estate of the other spouse.

(2) The appointment of a conservator for the spouse giving the

consent terminates the consent.

Comment. Section 30655 is new. If a conservator is appointed for a
spouse that has given consent to inclusion of community or homestead
property in the guardianship estate of the other spouse, the appointment
terminates the consent but the two conservators may, when authorized by
order of the court, consent that the property continue to be included in
the same guardianship estate or may work out some other arrangement for
the administration of the property as a part of a plan for the adminis-
tration of the cowmunity and homestead property of the two spouses. See
Secetions 3051(c), {d)} and 3033(c), {(d). As to the revocation of consent
or termination of inclusion of property in a conservatorship estate, see
Section 3054.

CROSS-REFEREHCES

Definitions
Community property, § 3002
Conservator, § 3004
Conservatorship estate, § 3006
Spouse lacking legal capacity, § 3050

P I



§ 3056
21/947

§ 3056. Manner of manapgement, control, and disposition of property
as a part of a comservatorship estate

3056. Except as otherwise provided in this part, when honestead
property or community property is included in a conservatorship estate
under this article for the purpose of management, contrel, and disposi-
tion, the conservator has the same powers and duties with respect to
such property as the conservator has with respect to other property of

the conservatorship estate.

Comment. Section 3056 makes applicable the property included in s
conservatorship estate under this article the provisions of Part & (cou~
mencing with Sectiom 2100) of Division 4 and any other applicable provi-
sions. The introductory clause to Section 3056 recognizes the limita-
tions on disposition imposed by Section 3071 (substitute for joinder or
consent requirement) and other provisions, such as Sections 3020 (commu-
nity property interests not affected), 3021 {purchase of another home),
3022 (homestead exemption), 3054 {authority of court), and 3055 (effect
on consent of death or subsequent lack of legal capacity}.

CROSS-REFERENCES

Definitions
Community property, § 3002
Conservator, § 3004
Conservatorshilp estate, § 3006
lomestead, § 3010

27/948

Article 2. Substitute for Joinder or Consent

§ 3070. Spouse having legal capacity; spouse lacking legal capacity

3070, (a) For the purposes of this article:

(1) A spouse has legal capacity for a transaction unless the spouse
is a person described in paragraph (2).

(2} A spouse lacks legal capacity for a transaction if (1} the
spouse has a conservator or (ii) the spouse does not have sufficient
capacity for the transactioen.

{(b) Notwithstanding subparagraph (i) of paragraph (2} of subdivi-
sion (a), a transaction that affects real property entered inte by
husband and wife with a good faith purchaser or encumbrancer for a
valuable consideration is not affected by the fact that one or both

spouses have conservators unless a notice of the establishment of the
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§ 3071
conservatorship or conservatorships, as the case may be, has been re-
corded prior to the transaction in each county in which the property is

located.

Comment. Subdivision {(a) of Section 3070 adopts the rule that the
joinder or consent required of both spouses for a transaction by Section
1242, 1243, 5125, or 5127 of the Civil Code or by any other statute is
to be given by the conservator rather than the spouse if the spouse has
a conservator of the estate. See Section 3004 (defining '"conservator").
This rule is comsistent with the duty of the conservator to manage the
conservatorship estate and provides needed certainty for property
transactions. A spouse not having a conservator also may lack legal
capacity for a transaction for which joinder or comsent is required
under principles of law otherwise applicable, See, e,g., Civil Code
Sections 38 and 39,

Subdivision (b) is designed to protect innocent third parties who
do not bave knowledge of the existence of the conservatorship. The
subdivision is comparable to Section 1836, Hothing in subdivision (b)
validates a transaction that is invalid under Civil Code Section 38 nor
prevents rescission of a transaction under Civil Code Section 39 if the
conservatee would lack sufficient capacity to join in or comsent to the
transaction absent the conservatorship.

992/916

§ 3071, Substitution for joinder or consent

3071, (a} In case of a tramsaction for which the joinder or con-
sent of both spouses is required by Section 1242, 1243, 5125, or 5127 of
the Civil Code or by any other statute, if one or both spouses lacks
legal capacity for the transaction, the requirement of joinder or con-
sent shall be satisfied as provided in this sectiom.

{(b) In any case, the requirement of joinder oxr consent is satisfied
if the transaction is authorized by an order of court obtained in a
proceeding pursuant to Chapter 3 (commencing with Section 3100).

{c) Where one spouse has legal capacity for the transaction and the
other spouse has a conservator, the requirement of joinder or consent is
satisfied if both of the following are obtained:

(1) The joinder or consent of the spouse having legal capacity.

(2) The joinder or consent of the conservator of the other spouse
given in compliance with Section 3072,

(d) Where both spouses have conservators, the joinder or consent
requirement is satisfied by the joinder or consent of each such conser-

vator given in compliance with Section 3072.
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§ 3072

Coument. Section 3071 continues provisions of former Sections
1435.1, 1435,16(a), and 1435.17(a) and (b). Civil Code Sections 1242
and 1243 require jolnt action by spouses to convey or encusber homestead
property or to abandon a homestead. Civil Code Section 5127 requires
joint action by spouses with regard to disposition of community real
property (lease for a longer period than one year or sale, conveyance,
ot encumbrance). The reference to Civil Code Section 5125, which
requires joint action of spouses for certaln community personal property
transactions, 1s mew; it applies to such matters as jifts of persgonal
property and disposition of furniture and furnishings where consent is
required by Civil Code Section 5125(b) and (c}, For the manner and foru
in which joinder in or comsent to the transaction under Section 3071 is
to be given, see Section 3073.

A spouse having a conservator of the estate is deemed to lack legal
capacity for the purposes of this section. However, a good falth pur-
chaser or encumbrancer for value is protected unless a notice of the
establishment of the conservatorship is recorded. See Section 3070,

If a spouse lacks legal capacity and does not have a conservator,
either:

(1} A conservator must be appointed for that spouse so the conser-
vator can join in or consent to the transaction in order to satisfy sub-
division {(c) and (d); or

(2) A proceeding may be brought under Chapter 3 to authorize the
transaction, thereby avoiding the need to appoint a conservator, if the
other spouse has legal capacity for the transaction or has a conserva-
tor.

CROSS-REFERENCES

Definitions
Conservator, § 3004
Conservatorship proceeding, § 3008
Effect of compliance with this article, § 3074

277949
§ 30672, Court order authorizing joinder or consent by conservatotr

3072. (a) Except as provided in subdivision (b), a conservator may
joiln in or consent to a transaction under Section 3071 only after
authorization by either of the following:

(1) An order of the court obtained in the conservatorship proceed-
ing upon a petition filed pursuant to Section 2403 or under Article 7
{(comnencing with Section 2540) of Chapter 6 of Part 4.

{2) An order of the court made in a proceeding pursuant to Chapter
3 {coumencing with Section 3100).

{b) A conservator may consent without court authorization to a
sale, conveyance, or encumbrance of community personal property re-
quiring consent under subdivision (c) of Section 5125 of the Civil
Code 1f the conservator could sell or transfer such property under
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§ 3073
Section 2545 without court authorization if the property were a part of

the conservatorship estate,

Comment. Subdivision (a) of Section 3072 continues the requirement
of former Sectiomns 1435.15 and 1435.17 that the conservator be first
authorized by order of the court before joining In a tramsaction where
joinder is required and extends the requirement to cases where consent
is required for a transaction involving community personal property.
Subdivision (b) orovides an exception to the requirement of a court
order in certain cases where consent for a transaction involving com-
nunity personal property is required, See Civil {ode Section 5125(c)
and Probate Code Section 2545. Subdivision (b) does not, however,
dispense with the need for court authorization for a gift of community
personal property or a disposition of community personal property
without a waluable consideration. See Civil Code Section 5125(b).

CROSS-RLEFERERCES

Definitions
Coumunity property, § 3002
Conservator, § 3004
Conservatorship estate, § 3006
Conservatorship proceeding, § 3008

3054

§ 3073. Form of joinder or consent

3073. (a) The joinder or consent under Section 307! of a spouse
having legal capacity shall be in such manner as compliles with Section
1242, 1243, 5125, or 5127 of the Ciwil Code or other statute that ap-
plies to the transaction.

(b) The joinder or consent under Section 3371 of a conservator
shall be in the same manner as a spouse would join in or consent to the
transaction under the statute that applies to the transaction except
that the joinder or consent shall be executed by the conservator and
shall refer to the court order, 1f one is required, authorizing the
conservator to join in or consent to the transactdiom.

Comment. Section 3073 is new and requires that the joinder or
consent gatisfy the requiremsents of the statute applicable to the trans-
action, Civil Code Sectiom 1242 requires in part that the instrument by
which a homestead is conveyed or encumbered be "executed and acknowl-
edged” by both spouses or that each spouse "executes and acknowledges" a
gseparate instrument so conveying or encumbering the homestead in favor
of the same party or his successcr in interest. Section 1243 of the
Civil Code provides in part that a homestead can be abandoned by (1) a

declaration of abandonment "executed and acknowledged" by husband and
wife, "jointly or by separate instruments,” or (2) by a "conveyvance or
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§ 3074

conveyances by both spouses as provided in Section 1242," Section 5125
of the Civil Code requires "written consent' of a spouse for certain
dispositions of community persomal property. Section 5127 of the Civil
Code in part requires that "both spouses either personally or by duly
authorized agent, wust join in executing any Interest by which such
community real property or any interest therein is leased for a longer
perlod than one year, or is sold, conveyed, or encumbered."” Under
Section 3073, a spouse having legal capacity wust satisfy the require-
ments of the statute that applies to the transaction just as if both
spouses had legal capacity. If one or both spouses has a comservator,
the conservator or conservators must satisfy the requirements of the
statute that applies te the transaction and, in addition, subdivision
(b} of Section 3073 requires that the joinder or comnsent refer to the
court order (if one is required by Section 30G72) authorizing the conser-
vator to joim in or consent to the transaction. As to requirements in
connection with a conveyance of real property by a conservator and the
effect of the conveyance, see Section 2111(b) and (c).

CROSS-REFLRENCES

Definitions
Conservator, § 3004
Spouse having legal capacity, § 3050

3056

§ 3074, Jodinder or consent requirements deemed satisfied

3074, If the requirements of this article are satisfied with
respect to a transaction described in Section 3071, the transaction is
deemed to satisfy the joinder or consent requirements of the statute

referred to in that sectiom.

Comment. Section 3074 makes clear that a tramsaction that satis-
fies the provislons of this article is deemed to satisfy the joinder or
consent requirement of the Civil Code section or other statutory provi-
sion referred to in Section 3071,

18/499
CHAPTER 3, FPROCEEDING FOR PARTICULAR TRANSACTION

Article 1, Definitions

§ 3100. Spouse having legal capacity; spouse lacking legal capacity

3100. For the purposes of this chapter:

{a) A spouse has legal capacity for a tramsaction unless the spouse
is a person described in subdivision ().

(b} A spouse lacks legal capacity for a transaction if (1) the
spouse has a conservator or {(2) the spouse does not have sufficient
capacity for the transaction.

—16—-



§ 3101

Comment. Subdivision {b}{(1l) of Section 3100 adopts the rule that,
for the purposes of this chapter, a spouse lacks legal capacity for a
transaction 1f a conservator of the estate has been appointed for the
spouse. See Section 3004 (defining "conservator"). This rule is econ-
sistent with the rule adopted in Section 3070 which determines when a
spouse has the capacity to join in or consent to a transaction requiring
jolnder or consent of both spouses. Since Section 3070 has the effect
of requiring the joinder or conmsent of the conservator rather than the
spouse to such a transaction 1f the spouse has a conservator of the
estate, the same rule i1s adopted in Section 3100,

Subdivision (b)(2) covers the case where, applying the principles
of law otherwise applicable, a spouse not having a conservator of the
estate lacks capacity for the particular transaction that is the subject
of the proceeding. See generally Civil Code Secrioms 38 and 39.

Section 3100 supersedes former Section 1435.2, which defined
"incompetent" in the same language that was used to describe an adult
for whom a guardian could be appointed. That definition has not been
continued primarily because the concept of "incompetent" is not appro-
priate for use in this context. Under Section 3100, the court's inguiry
is limited to whether the spouse has capacity for the particular trans-
action.

18/526
§ 3101, Transaction

3101, As used in this chapter, "transaction" means a transaction
that involves homestead property or community real or personal property,
tangible or intangible, or an interest therein or a lien or encumbrance
thereon including, but not limited to, thcose transactioms with respect
thereto as are listed in Section 3106.

Comment. Section 3101 continues the substance of a portion of
former Section 1435.1,

CROSS-REFEREHCES

Definitions
Community property, & 3002
Homestead, § 3010

992/927
Article 2. Application of Chapter

§ 3105. Nature of proceeding

3105. {a) A proceeding may be brought under this chapter for a
court order authorizing a proposed transaction, whether or not the pro-

posed transaction is one that otherwise would require the joinder or
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§ 3105
consent of both spouses, if both of the following conditions are satis-
fled:

(1) One of the spouses is alleged to lack legal capacity for the
proposed transaction, whether or not that spouse has a conservator.

{2) The other spouse either has legal capacity for the propcsed
transaction or has a conservator.

(b) A proceeding may be brought under this chapter for a court
order declaring that one or both spouses has legal capacity for a
proposed tramnsaction.

{c) One proceeding may be brought under this chapter under both
subdivision (a) and subdivision (b).

(d) In a proceeding under this chapter, the court may determine the
validity of a homestead and whether property is coumunity property ox
the separate property of either spcouse.

{e} This chapter is permissive and cumulative for the transactions

to which it applies.

Comment. Subdivision (a} of Section 3105 continues the substance
of a portion of the first sentencc of former Section 1435.1 except that
the rules provided in Section 3100 determine whether a spouse lacks
legal capacity for the purposes of this chapter. See Section 3100 and
the Comment to that section.,

The propeosed transaction must be one that involves homestead prop-
erty or community real or personal property, tangible or intangible, or
an interest therein or a lien or encumbrance thereon, including, but not
limited to, those transactions with respect thereto as are listed in
Section 3106. See Section 3101 {defining "transaction"). 5ee also
Sections 2002 (defining "community property”) and 3010 (defining ‘'home-
stead"). Court authorization may be sought under this chapter in order
to satisfy the requirements of Section 307! {substitute for joinder or
consent) or may be sought so that a transaction not requiring joinder or
consent of both spouses cannot later be rescinded by someone acting on
behalf of a spouse who way lack legal capacity for the tramsaction.

Approval of a proposed transaction in a proceeding under this
chapter avolds the need to establish a conservatorship for a spouse
lacking legal capacity merely in order to accomplish that tramsaction.
Thus, where one spouse has a conservator of the estate and the other
spouse lacks legal capacity for the transaction but does unot have a
conservator, a proceeding may be brought under this chapter to obtain
authorization of the transaction and the need for the establishment of a
conservatorship for the other spouse 1is avoided, See Section 3071.
However, in order to bring a proceeding under subdivision (a), there
nmust be at least one spouse having legal capacity for the transaction or
a conservator of the estate for one of the spouses. See also Section
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§ 3106

3111 and Comment to that seciion. ¥here both spouses have conservators
of the estate, the procedure provided in this chapter is available to
obtain court authorization az an alternative to the other methods pro-
vided in Section 3072.

Subdivision (b) is mnew, It covers Lhe case where a spouse does not
have a comservator and it is5 uncertain whether the spouse has legal
capacity for the proposed trensaction. The court is requested to deter—
mine that the spouse has legal capacity for the transaction. If the
court determines the spouse has legal capacity for the transaction and
if the other spouse has legai capacity for the tramsaction, the two
spouses can go ahead with the transaction without further court author-
ization as any other married parsoas having legal capacity. If the
other spouse does not have legal capacity for the transaction, the
transaction wmay be authorized under this chapter only if the spouse
found to have legal cepacity for the transaction is willing to joim in
ot consent to the proposed tramsaction., See Section 3145,

Subdivision (c) cnebles a proceeding to be brought under this
chapter, for example, to have one spouse declared to have legal capacity
for a proposed transaction, to have the cther spouse determined to lack
legal capacity for the proposed trausaction, and to authorize the pro-
posed transaction.

Subdivision (d) is consictent with Section 3023, See the Comment
to that sectiom,

Subdivision (e) makes clear thzt the procedure provided in this
part is not exclusive of othcr remedies,

CAOES-RPEFERENCLES

Appointuent of conservator not required, § 3113
Definitions
Conservator, § 3004
Spouse having legal capacity, § 3100
Spouse lacking legal capacity, § 3100
Transaction, § 3101
Inconsistent allegations znd slternative r=lief, § 3120
Persons who may file or join in petition, § 3111
Several proposed trensactions mey be included in one proceeding, § 3120
Transactions authorized, 5§ 3101

992/932

§ 3106. Transactlons that may be subject of the proceeding

3106. The transactions that may be th= subject of a proceeding
under this chapter include., but are not lirdited to:

{a) Sale, conveyence, assignme=nt, transfer, exchange, convevance
pursuant to a preexisting ceontract, cncumbrsnce by security interest,
deed of trust, mortgege, or otherwlise, lease, including but not limited
to a lease for the cxploration for and production of oll, gas, minerals,
or other substances, or unitice=tion or pooiing with other property for

or in connection with such explorztion and production.

-1~



§ 3110

(b) Assipnuent, transfer, or conveyance, in whole or in part, in
compromise or settlement of an indebtedness, demand, or proceeding to
which the property may be subject.

{c) Dedication or conveyance, with or without consideration, of (1)
the property or an interest therein to a public entity (including but
not limited to the United States or an agency or instrumentality there-
of) for any purpose or (2) an easement over the property to any person
for any purpose.

{(d) Conveyance, release, or relinquishment to a public entity, with
or without conslderation, of any access rights to a street, highway, or
freeway from the property.

{e) Consent as a lienholder to z dedication, conveyance, release,
or relinquishment under subdivision {c) or {(d) by the owner of property
subject to the lien.

(£) Conveyance or transfer, without consideration, to provide gifts
for such purposes, and to such relatives (including one of the spouses},
friends, and other objects of bounty, as would be likely beneficiaries
of gifts from the spouses.

Comment. Section 3100 continues a portion of former Section
1435.1, with the addition of the introductory statement that the listing
of transactions is nonexclusive. Subdivisions (c), (d), and (e} are
phrased in language derived from Section 2556 {power of conservator to
dedicate or convey real property or easement with or without considera-
tion). Subdivision {f) is new and is derived from Sectiom 2580 {substi-
tuted judgment).

CROSS5-REFERENCES

Definition, transaction, § 3101

992/940

Article 3. Comencement of Proceeding

§ 3110. Jurisdiction and wvenue

3110. (a) 4 proceeding under this chapter shall be brought by a
petition filed in the superior court.

{(b) Except as provided in subdivision (d), if the proceeding af-
fects real property or a lien or encumbrance on real property, the
proper county for commencement of the proceeding is either of the fol-
lowing:
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§ 3110

(1) The county in which the real property, or some part thereof, is
situated.

(2) The county in which a conservatorship proceeding of one of the
spouses is pending.

{c) Except as provided in subdivision (d), if the proceeding af-
fects only personal property, other than a lien or encumbrance omn real
property, the proper county for commencement of the proceeding is any of
the following:

(1) The county in which one or both of the spouses resides at the
time the petition is filed.

(2) The county in which a conservatorship proceeding of one of the
spouses 1s pending.

(3) Such other county as nay be in the best interests of the
spouses,

(d) If both spouses have comservators and the conservatorship pro-
ceedings are pending in the same county, tite proper county for the com-
mencement of the proceeding is the county in which the conservatorship
proceedings are pending.

Comment. Section 3110 continues the substance of the introductory
portion of former Section 1435.4 with the following revisions. Para-
graph (2) is added to subdivision (b) to permit the proceeding to be
commenced in the county where a conservatorship proceeding for one of
the spouses is pending. It may be desirable to commence the proceeding
in that county in some cilrcumstances. Paragraph {(3) is added to subdi-
vision (¢). This addition conforms to Sections 2201 and 2202 (venue for
conservatorship proceeding). Subdivision (d) is new and requires the
proceeding to be commenced in the couanty where the conservatorship
proceedings of both spouses are pending if both spouses have conserva-
tors. Since that court will be settling the accounts of the two conser-
vators and otherwise acting on petitions in connection with the conser-
vatorship estates, it is the appropriate court to commence a proceeding

under this chapter, even where the proceeding involves real property
located in another county.

CROSS-REFEREHCES

Definitions
Conservator, & 3004
Conservatorship proceeding, § 30608
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§ 3111
992/943

§ 3111, iho may file or jein in petition

3111. (a) Except as provided in subdivision (b), any of the fol-
lowding persons nmay file, or join in, a petition under this chapter:

{1) Either spouse, whether or not the spouse has legal capacity.

{2} The conservator of either spouse.

(b) If the petition requests approval of a proposed transaction, at
least one of the petitioners shall be either a conservator or a spouse

having legal capacity for tine transaction.

Comment. Subdivision {a) of Sectionm 3111 continues the substance
of the first sentence of former Section 14353.3. The reference to join-
ing in the petition of another is added. Also added is the provision
permitting a spouse to file (or join in) a petition ewven though the
spouse lacks legal capacity or is one whose legal capacity is to be
determined in the proceeding. This addition reflects the expansion of
the scope of the proceeding to include a determination that one or both
spouses has legal capacity for the proposed tramnsaction, See Section
3105(b).

Subdivision (b) of Section 3111 is consistent with the second
sentence of former Sectiom 1435.3. The subdivision is necessary to
assure that, if the proposed transaction is approved, the petitioner
will have the legal capacity to carry out the court's orders with refer-
ence to the transaction. See Section 3100 (defining spouse having legal
capacity). The subdivision does not apply where the only relief re-
quested in the petition is a declaration that one or both spouses has
legal capacity for a proposed transaction.

CROSS~-REFEREWCES

Definition, conservator, § 3004
When proceeding may be brought, § 3105

992/945

§ 3112. Representation of petitioning spouse

3112, {a) 1f a petitioning spouse is one whose legal capacity is
to be determined in the proceeding, the court may de any of the follow-
ing:

{1) Perwmit the spouse to appear without a representative.

{2) Appoint a guardian ad litem for the spouse.

(3) Take such other action as the circumstances warrant.

(b) If a petitioning spouse lacks legal capacity, the court may do
either of the following:
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$ 3113

(1) Require the spouse to be represented by the couservator of the
spouse,

(2) Appoint a puardian ad litem for the spouse.

Comment. Section 3112 is new. Subdivision {(a) supplements sub-
divisions (a) and (b) of Section 3105 and paragraph (1) of subdivision
{a) of Section 3111 (who way be a petitiomer)., Subdivision (b} is
consistent with Section 2462 and Code of Civil Procedure Sectionm 372.

CROSS~REFERENCES

Definitions
Conservator, § 3004
Spouse lacking legal capacity, § 3100
Representation of spouse alleged to lack legal capacity, § 3140

992/947

§ 3113. Appointment of conservator not reguired

3113. A proceeding may be brought under this chapter by the
conservator of a spouse, or by a spouse having lezal capacity for the
transaction, without the necessity of appointing a conservator for the
other spouse.

Comment. Section 3113 continues the substance of the second sen-
tence of former Section 1435.3 and extends it to situations where a
proceeding is brought by a conservator.

CkOSS-REFERENCES
Definitions
Conservator, § 3004
Spouse having legal capacity, § 3100
992/949

Article 4. FPetition

§ 3120. Permissible allegations in petition

3120. (a) Several proposed transactions way be included in one
petition and proceeding under this chapter.

{b) The petiticn may contain inconsistent allegations and may
request relief in the alternative.

Comment. Section 3120 is new. It implements tie expanded charac-
ter of the special proceeding under this chapter which permits a peti-
tion for court authorization of a proposed transaction or a judicial

declaration of legzal capacity for the proposed transaction or both. See
Section 3105.
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§ 3121
CROSS-REFERENCES

Orders authorized under chapter generally, § 3105
Propesed transactions, €§ 3101, 3105, 3106
Verification of petition, 3§ 1451

31/475

§ 3121. Required contents of petition

3121, The petition shall set forth all of the following informa-
tion:

{a) The name, age, and residence of each spouse.

(b) If one or both spouses is alleged to lack legal capacity, a
statement that the spouse has a conservator or a statement of the facts
upon which the allegation is based.

{c) If there is a comservator of a spouse, the name of the conser-
vator, the county in which the conservatorship proceeding is pending,
and the court nusber of the proceeding.

{d) If a spouse alleged to lack legal capacity is a patilent in or
on leave of absence from a state institution under the jurisdiction of
the State Departument of tlental Health or the State Department of Devel-
opuental Services, the name of the institution,.

{e) The names and addresses of the adult relatives within the
second degree of each spouse alleged to lack legal capacity, if knowm to
the petitioner,

{f) A sufficient legal description of the property that is the
subject of the transaction.

{g) An allegation of the status of the property, whether community
property, commmity property subject to a homestead, or separate prop-
erty subject to a homestead.

{h) The estimated wvalue of the property.

{i) The terms and conditions of the proposed tramsaction, including
the names of all parties thereto.

(i) The relief requested.

Comuent. Section 3121 continues the substance of portions of
former Sections 1435.4 and 1435.6. The listing of adult relatives in
subdivision (d) is not limited to those "in this state.” The relief
requested under subdivision (j) wmay be in the alternative. Section

3120. See also Section 3105. Section 3121 states the required contents
of a petition under this chapter regardless of the relief sought. For
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§ 3122

speclal allegations that depend upon the relief sought, see Sections
3122-3123,

CROSS-REFEREHCES

Definitions
Community property, § 3002
Conservator, § 3004
Conservatorship proceeding, § 3008
Homestead, § 3010
Separate property, § 3012
Spouse lacking legal capacity, § 3100
Transaction, § 3101

Petition
Alternative relief, requesting, § 3120
Declaration of legal capacity, additional allegation, § 3123
Inconsistent allegations permitted, § 3120
Verification, § 1451

Proposed transactions
Additional information, § 3122
Several permitted in one petition, § 3120

31/477

§ 3122, Perition for court order authorizing transaction

3122, If the proceeding is brought for a court order authorizing a
proposed transaction, the petition shall set forth, in addition to the
information required by Section 3121, all of the following:

{a) An allegation that cne or both spouses has a conservator or
facts establishing lack of legal capacity of ome or both spouses for the
proposed transaction.

{(b) An allegation that one or both spouses has a conservator or
that one spouse has legal capacicty for the transaction.

(¢) An allegation that the proposed transaction is joined in or
consented to by the spouse having legal capacity for the transaction, if
any.

(d} Facts that may be relied upon to show that the authorization
sought is for one or more of the following purposes:

(1) The advantage, benefit, or best interests of the spouses or
their estates.,

{2) The care and support of either spouse or of such persons as
either spouse may be legally obligated to support.

(3} The payment of taxes, interest, or other encumbrances or

charges for the protection and preservation of the preperty.
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§ 3123
(4) The providing of gifts for such purposes, and to such rela-
tives (including one of the spouses), friends, and other objects of

bounty, as would be likely beneficiaries of gifts from the spouses.

Coument. Section 3122 continues the substance of portions of
former Section 1435.4. Subdivisions (a) and (b) are phrased to cover
the situation where each of the spouses has a conservator and suhdivi-
sion (c} is added to conform to Section 3145(a)(3}. Subdivision (d)}{4)
is new and conforaos to the addition of subdivision (e} to Section 3136.
See also Section 3145(h) (substituted judguwent).

CROSS-REFERENCES

Definitions
Conservator, § 3004
Spouse having legal capacity, § 3100
Spouse lacking legal capacity, § 3100
Transaction, § 3101
Several proposed transactions permitted in one petition, § 3120

31/478

§ 3123. Petitlon for court order declaring legal capacity for trans-
action

3123. If the proceeding is brought for a court order declaring
that one or both spouses has legal capacity for a proposed transaction,
the petition shall set forth, in addition to the information required by
Section 3121, an allegation of the legal capacity of such spouse or

spouses for the proposed transaction,

Comment, Section 3123 is new. It implements the policy of Sectioun
3105 to permit a proceeding for a judicial declaration of legal capacity
for a transaction.
CROSS-REFERENCES

Definitions
Spouse having legal capacity, § 3100
Transaction, § 3101

317479

Article 5. Citation and Hotice of Hearing

§ 3130. Citation to nounpetitioning spouse alleged to lack legal
capacity; notice to conservator in lieu of citation

3130, {a) Except as provided in subdivision (b}, upon the filing
of the petition, the clerk shall issue a citation to each nonpetitioning

spouse alleged to lack legal capacity for the proposed transaction,
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§ 3131
setting forth the time and place of hearing. The citation and a copy of
the petition shall be served upon the spouse at least 15 days before the
hearing.

(b) Unless the court otherwise orders, if a spouse alleged to lack
legal capacity has a conservator, no citation to the spouse need be
issued, and the petitioner shall cause a notice of the time and place of
the hearing on the petition, accompanied by a copy of the petition, to
be served on the conservator at least 15 days before the hearing.

(¢} Service under this section shall be made in the manner provided
in Section 415,10 or 415.30 of the Code of Civil Procedure or im such
other manner as may be authorized by the court. If the person to be
served is outside this state, service may also be made in the manner
provided in Section 415.40 of the Code of Civil Procedure.

Comment. Section 3130 supersedes the first, second, and fourth
paragraphs of former Section 1435.5. Unlike the former provisioms which
dispensed with a citaticn where the spouse tad a comservator, subdivi-
sion (b) grants the court discretion to require a citation. A reference
to Code of Civil Procedure Sectlon 415.40 (service cutside state) is
added in subdivision (c).

CROSS~REFERENCES

Clerk sets petition for hearing, § 1451
Definitions
Conservator, § 3004
Spouse lacking legal capacity, § 3100
Transaction, § 3101
Duty of conservator to appear and represent spouse, § 3140
Notice to Director of iHental nealth or Director of Developrmental Serv-
ices, § 146l
Froof of giving of notice, § 1463
When service by mail deemed complete, § 1467

3174350

§ 3131. HNotice to nonpetitioning spouse having legal capacity and
relatives

3131. (a) At least 15 days before the hearing on the petition, the
petitioner shall cause a notice of the time and place of the hearing and
a copy of the petition to be served upon any nonpetitioning spouse not

alleped to lack legal capacity.

{b) Service under subdivisicn (a) shall be made in the manner

provided in Section 415.10 or 415.30 of the Code of Civil Procedure or
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§ 3140
in such other wanner as may be authorized by the court. 1If the person
to be served is outside this state, service may also be made in the
manner provided in Section 415.40 of the Code of Civil Procedure,
(c) At least 15 days before the hearing on the petition, the peti-
tioner shall mail a notice of the time and place of the hearing on the
petition, accompanied by a copy of the petition, to the adult relatives

named in the petition at the addresses set forth in the petition.

Comment, Subdivisions {a} and (b) of Section 3131 are new, They
implement the policy to permit a proceeding under this chapter to be
brought by a person other than a spouse having legal capacity. See
Section 3111,

Subdivision {c¢) continues the substance of the fifth paragraph of
former Section 1435.5 except that the time of wailinpg has been length-
ened from 10 to 15 days. Subdivision (c¢) is comparable to Section 1322
{(notice of hearing on appointment of conservator).

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
Definition, spouse lacking legal capacity, § 3100
Mailing

ifanner of, § 1465

Personal delivery in lieu of, § 14606

When complete, § 1465
Proof of giving of notice, § 1468
When service by mall deemed complete, £ 1467

31/432

Article 6. Hearing and Order

§ 3140. Representation of spouse alleged to lack legal capacity

3140. (a) A couservator served pursuant to thils article shall, and
the Director of liental Health or the Director of Developmental Services
served pursuant to Section 1461 may, appear at the hearing and represent
a spouse alleged to lack legal capacity for the proposed transaction.

(b) If the spouse is not otherwise represented, the court may in
its discretion appoint the public guardian, public administrator, or a
guardian ad litem to represent the interests of the spouse.

{c) Upon request of the spouse, the court shall appoint the public
defender or private counsel under Section 1471 to represent the spouse

and, if such appointment is made, Section 1472 applies.
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§ 3141
(d) Except as provides in subdivision (c), the court may fix a
reasonable fee, to be paid out of the proceeds of the transaction or
ctherwise as the court wmay direct, for all services rendered by pri-
vately engaged counsel, the public guardian, public adwministrator, or

guardian ad litem, and by counsel for such persons.

Comment. Subdivision (a} of Section 3140 continues the substance
of portions of former Sections 1435.5 {(fourth paragraph) and 1435.6.

Subdivision {b) continues the substance of the second paragraph of
forzer Section 1435.7 and supersedes the sixth paragraph of former Sec—
tion 1435.5.

Subdivision {(c¢) is added to assure that counsel will be appointed
if requested. Section 1472 relates to cowmpensation for counsel ap-
pointed under subdivision (c).

Subdivision (d) continues the substance of portions of former
Sections 1435.5 (sixth paragraph) and 1435.7 (second paragraph). Sub-
division (d)} adds references to counsel for the public guardian, public
administrator, and guardian ad litem; former law had no express pro-
visions relating to such counsel.

CROS55--REFERERCES

Definitions

Conservator, § 3004

Spouse lacking legal capacity, § 3100
Representation of petitioning spouse, § 3112

31/433

§ 3l41. Presence of spouse at hearing

3141, {a) If a spouse is alleged to lack legal capacity for the
proposed transaction and has no conservator, the spouse shall be pro-
duced at the hearing unless unable to attend the hearing.

{b) If the spouse is mnot able to attend the hearing because of
medical inability, such inability shall be established (1} by the affi-
davit or certificate of a licensed medical practitioner or (2) if the
spouse is an adherent of a religion whose tenets and practices call for
reliance upon prayer alone for healing and is under treatment by an
accredited practitioner of the religion, by the affidavit of the ac-
credited practitioner.

{c) Emotional or psychological instability is not good cause for
absence of the spouse from the hearing unless, by reason of such insta-
hility, atiendance at the hearing is likely to cause serious and immedi-
ate psychological damage.
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§ 3142

Comment. Section 314l supersedes the first paragraph of former
Section 1435.7. The section has been conformed with Section 1525
(attendance of proposed conservatee),

CROSS-REFERENCES

Definitions

Conservator, § 3004

Spouse lacking legal capacity, § 3100
Representation of petitioning spouse, & 3112

31/464
§ 3142, Rights of spouse
3142, (a) If a spouse is alleged to lack legal capacity for the

propesed transaction and has no conservator, the court, before commence-
ment of the hearing on the merits, shall inform the spouse of all of the
following:

(1} A determination adverse to the spouse may result in approval of
the proposed transacticm,

(2) If the spouse is not satisfied with representation by the
Director of iiental Health, Director of Developmental Services, public
guardian, public adudnistrator, or guardian ad litem, as the case nay
be, the spouse has the right to legal counsel of the spouse’s own
choosing, including the right to have legal counsel appointed by the
court, if the spouse opposes the petition and is unable to retain legal
counsel,

{(3) The spouse has the right to jury trial on the issue of alleped
lack of legal capacity for the transaction.

(b) This section does not apply if the spouse is absent from the
hearing and is not required to attend the hearing under the provisions
of subdivision {(a) of Section 3141 and any showing required by Section
3141 has been made.

Comment. Section 3142 is new, It is adapted from Section 1828
{relating to the information required to be given to a proposed conser-
vatee) and Section 1823 (form of citation to proposed conservatee).

317485
§ 3143, Right to jury trial

3143. If a spouse is alleged to lack legal capacity for the pro-

posed transaction and has no comservator, the spouse has the right to
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§ 3144
trial by jury, if deaanded, on the issue of alleged lack of legal capac-

ity.

Comment. Section 3143 is new. The former statute did not grant a
right to a jury trial.

CROS55~REFERENCES

Definition, conservator, § 3004

31/486
§ 3144, Order declaring legal capacity

3144, {a) If the petition requests that the court make an order
declaring a spouse to have legal capacity for the proposed tramsaction
and the court determines that the spouse has legal capacity for the
proposed transaction, the court shall so order.

{b) If the petition alleges that a spouse having no conservator
lacks legal capacity for the proposed transaction and the court deter-
mines that the spouse has legal capacity for the transaction, the court

shall make an order so declaring.

Comment. Section 3114 is new. It iuwplements the policy of Section
3100 to permit a proceeding under this chapter for a declaration of
legal capacity for a transactiom.

CROS5-REFERENCES

Definitions
Conservator, § 3004
Spouse having legal capacity, § 3100

31/437

§ 3145. Order authorizing transaction

3145. {(a) The court may authorize the proposed transaction if the
court determines all of the following:

{1) The property that is the subject of the proposed transaction is
howestead or cozmunity property of the spouses.

{2) One of the spouses then has a conservator or otherwise lacks
legal capacity for the proposed transaction.

{3) The other spouse either has a comservator or, having legal
capacity for the proposed transaction, joins in or comsents to the

propesed transaction.
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§ 3146

(4) The proposed transaction is one that should be authorized under
this chapter.

{b) If the proposed transaction is for the purpese of providing
gifts for such purposes, and to such relatives (including one of the
spouses), friends, and other objects of bounty, as would be likely
heneficiaries of gifts frowm the spouses, the court may authorize the
transaction under this chapter ounly if the transaction is one that the
court would authorize under Article 10 (commencing with Section 2580) of
Chapter & of Part 4 (substituted judgment)} in the case of a conserva-
torship.

{c} If the court determines under subdivision (a) that the transac-
tion should be authorized, the court shall so order and may authorize
the petitioner to do and perform all acts and to execute and deliver all
papers, documents, and instruments necessary to effectuate the order.

{(d) In an order authorizing a transaction, the court may prescribe
such terms and conditions as the court in its discretion determines
appropriate, including but not limited to requiring joinder or consent
of another person.

Comment. Section 3145 continues the substance of former Section
1435.8 with the addition of subdivision (b) to reflect the expansion of
this chapter to cover the type of transactions described in that subdi-
vision and subdivision {d) to make express the court's authority to make
appropriate orders. Subdivision (d) supplements authority given the
court under Sections 3021 (purchase of another home) and 3022 (protec-
tion of homestead exemption).

CROSS-REFERENCES

Definitions
Comimunity property, § 3002
Conservator, § 3004
Homestead, § 3010
Spouse having legal capacity, § 3100
Spouse lacking legal capacity, § 3100
Transaction, § 3100

31/488
§ 3146, ERestoration to legal capacity

3146. (a) A person who has been determined by order of the court

under this chapter to lack legal capacity for a transaction and who deoes
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§ 3150
not have a conservator and is not them the subject of pendinpg proceeding
under Part 3 (commencing with Section 1800}, or a relative or friend of
such person, may at any time apply by petition to have the fact of the
person's restoration to legal capacity for the transaction judicially
determined.

(b} The petition shall be filed in the proceeding under this
chapter and shall allege that the person then has legal capacity for the
transaction. The court retains jurisdiction to hear and deternine the
petition. Proceedings on the petitlon shall be as prescribed in this
chapter for a petition filed under subdivision (b) of Section 3105,

{c) A determination of restoration to legal capacity for the trans-
action does not prejudice or affect anything theretofore lawfully done
pursuant to and In accordance with a prior order under this chapter.

Comment. Section 3146 continues the substance of former Section
1435, 14 except that the proceedings on the petitiom are as prescribed
for a petition under this chapter for a court order declaring that a
spouse has legal capacity for a proposed transaction.

CROSS-REFEREWCES

Definitions
Conservator, § 3004
Spouse having legal capacity, § 3100

31/489

Article 7. Consummation of Transaction

§ 3150. Bond

3150. ({a) Unless the court for good cause dispenses with the bond,

the court shall require the petitioner to give a bond, in the amount
fixed by the court, conditioned on the duty of the petitioner to account
for and apply the proceeds of the tramsaction to be received by the
petitioner only as the court way by order direct.

(b) Unless the court for good cause [ixes the amount of the bond in
a lesser amount, 1f given by an authorized surety company, the bond
shall be in an amount not less than the wvalue of the personal property
(including cash and any notes) to be received by the petitioner, as

determined by the court.
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§ 3151

(¢} If the sureties on the bond are iundividual sureties, the bond
shall be approved by the court and shall be for twice the amount re-
quired for a bond given by an authorized surety company.

(d) Sections 2328, 2330, 2332, 2335, 2336, and 2337 are applicable
to the bond of the petitioner under this chapter.

Comment. Section 3150 continues the substance of former Section
1435, %, with the addition of provisions for deposit in a control account
(Section 2328) and filing a "cash bond" (Section 2332),.

31/490

§ 3151. Execution, delivery, and recordiung of documents

3151. (a) The petitioner shall, upon receipt of the consideration
therefor, execute, acknowledge, and deliver any necessary instruments or
documents as directed by the court, setting forth therein that they are
made by authority of the order.

{b} The petitioner shall cause a certified copy of the order to be
recorded in the office of the recorder of each county in which is
situated any real property affected by the order or upon which there is
a lien or encumbrance affected by the order.

(c) If a sale is made upon a credit pursuant to the order, the
petitioner shall take the note of the person to whom the sale is wade
for the amount of the unpaid balance of the purchase money, with such
security for the payment thereof as the court shall by order approve.
The note shall be made payable to the petitioner or, if the petition was
made by a conservator, to the petitioner as conservator.

Comment. Subdivisions (a) and (b} of Section 3151 continue the
substance of the first paragraph of former Section 1435.10. Subdivision
{c) continues the substance of the first paragraph of former Section
1435, 12,

CROS55-REFERENCES

Conveyances of real property by conservator, § 2111

31/491

§ 3152, Validity of convevance or other disposition

3152. A sale, conveyance, assignment, transfer, exchange, en-
cumbrance, security interest, mortgage, deed of trust, lease, dedica-

tion, release, or relinquishment, and any instrument or document made
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§ 3153
pursuant to the court's order is as valid and effectual as if the
property affected thereby were the sole and absolute property of the

person making it.

Comment. Section 3152 continues the substance of the second para-
graph of former Section 1435.10.

31/492

§ 3153. Liability of conservator

3153, ©WNotes, encumbrances, security interests, mortgapges, leases,
or deeds of trust, executed as provided in this chapter by a petitioning
conservator create no personal liability against the conservator so
executing unless the conservator is one of the spouses, and then only to
the extent that personal liability would have resulted had boti spouses

had legal capacity and joined in the execution.

Comment. Section 3153 continues the substance of former Section
1435.11.

CROSS-REFERENCES

Definition, conservator, § 3004

31/493

§ 3154. Further proceedings if transaction not consummated

3154. (a) If any party to the transaction, other than the peti-
tioner, does not consummate a transaction authorized by the court, the
court, on application of the petitiomer, after such notice to the par-
ties to the transaction as the court directs, may vacate the order
authorizing the transaction.

{(b) If the order authorized the sale or encumbrance of property,
the petitioner may by supplemental petition apply to the court for an
order authorizing any other sale or encumbrance of the property te the
advantage, benefit, or best interests of the spouses or their estates,
The supplemental petitiom and a notice of the tiwe and place of the
hearing shall be served and mailed as provided in Article 5 (commencing
with Section 3130) except that no further citation shall be issued and a

copy of the supplemental petition and a notice of the time and place of
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§ 3154
the hearing shall be served upon any person who has appeared as reptre-
sentative of a nonpetitioning spouse or upon counsel of record for a
nonpetiticoning spouse or as the court may otherwise direct,

{(c} If it appears to the court that the other sale or encuwbrance
is to the advantage, benefit, or best interests of the spouses or their
estates and that the request in the supplemental petition that the
transaction be authorized should be granted, the court may so order and
may authorize the petitioner to do and perform acts and to execute and
deliver all papers, documents, and instruments necessary to effectuate
the order,

Comment. Section 3154 continues the substance of former Section
1435.13. In subdivision (b), wording as to service of copies of the

supplemental petition is changed to recognize that a spouse lacking
legal capacity is represented in the proceeding.



Civil Code § 12472
32453
CONFOR:(ING CHANGES RELATING TO PART 6

SEC. . Sectiom 1242 of the Civil Code is amended to read:
1242. (a) Except as provided in Ghepter 2e {commereing with
Seetion 1435c1) of Bivisten & of the Probate Sode where ome or more

of the speuses is incompetenmt Section 1243.5 , and except in the case of

a warried person's separate homestead, the homestead of a married person
cannot be conveyed or encumbered unless :

(1) €he The instrument by which it is conveyed or encumbered is
executed and acknowledged by both husband and wife ; or

(2) wntess each Each spouse executes and acknowledges a separate
instrument so conveying or encumbering the homestead in favor of the

same party or h#s that party's successor in interest 3§ prevideds

kewevery that .

(b) Notwithstanding subdivision (a), a conveyance of the homestead

between husband and wife need be executed and acknowledged only by the
spouse conveying 5 ; and , unless the one conveying expressly reserves
his or her homestead rights, the spouse to whom the conveyance is made
may convey or eancumber the homestead property in the same manner and to
the same extent as though no homestead had been declared.

Comment. Section 1242 is amended to substitute a reference to
Section 1243.5 in place of the former reference to the provisions of the

Probate Code. The other revisions in the section are technical and not
substantive.

32459
SEC. . BSection 1243 of the Civil Coded is amended to read:
1243, Except as provided in Ghapter 22 {eommencimg with Seetifon
+435:-33 of Bivisien 4 of the Prebate Code where ome or beth spewses

are ineeompesent Section 1243.5 , a homestead can be abandoned only by:

1. A declaration of abandonment executed and acknowledged by the
husband and wife, jointly or by separate instruments, 1f the claimant is
married.

2. A declaration of abandonment or a conveyance by the claimant if

unmarried.



Civil Code § 1243.5

3. A declaration of abandonment or a conveyance by the grantee
named in a conveyance by which one spouse conveys the homestead to the
other spouse without expressly reserving his or her homestead rights.

4. A conveyance or conveyances by both spouses as provided in
Section 1242,

5. A declaration of abandonment or a conveyance by the claimant
alone in the case of a married person's separate homestead.

Comment. Section 1243 is amended to substitute a reference to
Section 1243.5 in place of the former reference to the provisions of the
Probate Code.

32461

SEC. . Section 1243.5 1s added to the Civil Code, to read:

1243.5. Vhere one or both spouses either has a conservator of the
estate or does not have sufficient legal capacity for a transaction
described in Section 1242 or 1243, the procedure for conveying or encum-
bering or abandoning the homestead of a married person (other than a
married person’'s separate homestead) is that prescribed in Part 6 (com-
mencing with Section 3000) of Divigsion 4 of the Probate Code.

Comment. Section 1243.5 replaces the former references to pro-
visions of the Probate Code that were contained in Sections 1242 and
1243,

32462

SEC. . BSection 5123 of the Civil Code is amended to read:

5128. (a) Where one or both ef tke spouses are ineempetert;
the precedure for dealing with and disposins ef conmunity prepesty
i3 that prescribed in Chapter 2a {commeneing with Seettor 1435-1)

of Bivisieon & of the Probate €ede either has a comservator of the

estate or does not have sufficient legal capacity to manage and control

community property, the procedure for management and contrel of the

community property is that prescribed in Part 6 (commencing with Sec-
tion 3000) of Division 4 of the Probate Code .

(b) Where one or both spouses either has a conservator of the

estate or does not have sufficient legal capacity to give consent to a

gift of community personal property or a disposition of commumity per-

sonal property without a valuable consideration as required by Section
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Civil Code § 5:28

5125 or to a sale, conveyance, or encumbrance of community personal

property for which a consent is reguired by Section 3125, the procedure

for such gift, disposition, sale, conveyance, or encuubrance is that

prescribed in Part 6§ (commencing with Section 3000) of Division 4 of the

Probate Code,

(c) Where one or both spouses either has a conservator of the

estate or does not have sufficient legal capacity to join in executing

a lease, sale, conveyance, or encumbrance of community real property or

any interest therein as required by Section 5127, the procedure for such

lease, sale, conveyance, or encusmbrance is that prescribed in Part 6

(coumencing with Section 3000) of Division 4 of the Probate Code.

Commment. Subdivision (a) of Section 5128 makes provisions of the
Frobate Code applicable when one or Loth spouses has a conservator of
the estate or lacks sufficient legal capacity to manage and control
community property. See Probate Code § 30651. Subdivisions (b} and {c)
make provisions of the Frobate Code applicable when one or both spouses
has a conservator of the estate or lacks sufficient legal capacity for a
transaction requiring joinder or consent under Section 5125 or 5127 of
the Civil Code, See Probate Code § 3071,



