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Nemorandum 78-52 

Subject: Study K-63.100 - Evidence (Application of Evidence Code Prop
erty Valuation Rules in Nor.conder.mation Cases) 

Last session the Commission recoL@ended legislation relating to 

evidence of market value of property that, among other features, would 

have extended Evidence Code Sections 810-812 to all cases in which 

market value is in issue (except property taxation matters). The Evi

dence Code provisions are pres~nt1y l~mited to emineat domain and in

verse condemnation proceedings. 

The COlffinission received a n~mber of objections to this proposal, 

the foremost being frOl'l the State Bar Committee on Condemnation, which 

felt that other caS~3 should not be burdened by the intricacies of 

eminent domain law. The COlI'·uission decided to withdraw its proposal 

upon receipt of a letter from the State Bar Co~~ittee on Administration 

of J~stice abo expressing s2;:iclUs concerns and requesting that the 

Commission delay action on thE proposal. A copy of the CAJ letter is 

attached as Exhibit 1 (pink). 

The st~ff h~s si~ce then made a detailed review of the Evidence 

Code provisions, and a com?arison of the provisions with the general law 

of valuation outside the Evidence Code, such as it is. As a result of 

this revieCi and comparison, we J,,,ve made a nUOlber of observations: (1) 

The general law outside the Evidence Code relating to valuation of 

property is sketchy .,nd hard to find; what there is of it appears mostly 

in pre-Coce condemnation caGes; (2) ,·,here the general law is ascertain

able, it for the moct p:lrt is c:ons"_stent with the Evidence Code provi

sions; (3) in cases ,,-here the 8eneral 1m, is inconsis tent wi th the 

Evidence Code provisioas, the Evieence Code either liberalizes admissi

bility, or there appear to oe valid re~son~ fo. restrict;ne admissibili-

ty. 

The staff hus p:ce?ared the attached draft of a neW recommendation 

to extend the EvidE.i-;.ce Ccje provision.:.: '!:~ nOLc0ndE;~r.ation caseS. The 

draf t answers ~ll:2 ques tions ra ise.d "Jy persons concerned about the prior 

recoID:!l~nclatio!1o See K:h::,bits 1-5 or t~lis l·ieTI10randum. If the Commission 
approves the draft, ~he ,.taff will distribute the recommendation to the 

variOllS State :G::.'r comrGlttees _lil:J. other ::nte't'este:Q rerson.s for review, 

and t-lill hav~ th2 recot1!!l2ndatio-:.] prin'":ed" 

Respectfully 3uhll,itted, 

Nathaniel Sterling 
Assistant Executive Secretar~l 
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4 May H7B 

Mr. John Demoully, 
Executive Director 

California Law Revision 
Commission 

Stanford University 
Palo Alto CA 94305 

Dear Mr. Demoully: 
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SAN }' RA Nelseo 94102 
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AREA COilE 4[5 

JOV(;I P"AOB .... UI AIliV/u 
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JOlll'U: G Huauy. N.r16 1ffI1t*W11 
Ouvu M.IAM'tON. Fm .. 
HAlklit KATZ, Lu "If"J.J 
EDWAao t. 1.AscM*l. ,',,,r.:I'III 
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Kttu W. MlLafIOA, SoM F~lItiJtW 
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'tfllUoUt E. SHu~ lMniIU 
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EDWtN J. WA.ICtN. l.tIl'.lIMt' 

t am writing you at the request of the Chairman of the Committee 
on Administration of Justice, Jerome I. Braun, and the Family Law 
Section's Legislative Committee Chairman, James K. Batchelor, re
garding 1\B 2282. 

As we understand it, AB 2282 had its genesis in a 1977 Law Revision 
Commission report on the Evidence of Market Value of Property. 
However, AB 22B2 differs sufficiently from the tRC 1977 recommenda
tion, previously considered by the Family Law Section and C1\J, to 
cause serious concern. Enclosed you will find a copy of a report 
by Robert A. Holtzman, a member of the Southern Section of CAJ, in 
which both the Family Law Section and CAJ concur. 

The CAJ and Family taw Section feel this matter is of sufficient 
importance that the bill should not be heard in the Senate Judiciary 
until the Commission has had an opportunity to review the concerns 
Set out in Mr. Holtzman's report, and if possible discuss them 
with a representative of the Committee or Section. 

We realize that this may cause some inconvenience on your part, but 
request your indulgence in light of the seriousness of the concern. 

Very trllly yours, 

?HSUd lI!czif»lL:-/ 
Susan Mahony ,?I' 
Staff Attorney 
SM: jb 
enclosure 
cc: Messrs. McAlister, Bradford, Braun, Batchelor. Brayton. Chernick, 

Holtzman and Wilson 
Mss. Miller and Musser 



TO: 
FROM: 
REI 

Conunittee on l\dministration of Justice 
Robert n. Holtzman 
Assembly Dill 2282 as Amended April 3, 1978 

I 

SUMMARY AND RECOMHENDATI01~S 

AD 2282-encompasses three distinct sUbjects. 
Sections 1, 7 and 8 attempt to solve specific problems that 
have arisen in connection with the valuation of property in 
eminent domain proceedings. Sections 2 through 6 provide 
sweeping changes in the admission of evidence in civil 
actions where the value of real or personal property is in 
issue, by making the limiting provisions of the Evidence 
Code, heretofore applicable only to eminent domain and 
inverse condemnation proceedings, expressly applicable to 
all civil proceedings except those involving property tax 
assessments or equalization. The changes would thus affect 
actions or proceedings as diverse as deficiency judgment 
proceedin9s under Code of Civil Procedure Section 580(a), 
actions for damages for conversion or destruction of personal 
property, and marriage dissolution proceedings. Sections 9 
and 10 transfer provisions relating to the admissibility and 
effect of evidence relating to the amount of unpaid taxes 
from the Revenue and Taxation Code to the Evidence Code, 
with slight modification, and make technical changes to 
conform the language of Hevenue and Taxation Code Section 
4986 to the Eminent Domain Law (Code of Civil Procedure 
Sections 1230.010 1237.050). 

The Cotrunittee considered the bill, the !~orth and 
South sec~ions working on it independently. Both sections 
indicated serious misgivings about the bill in its present 
form. The report that follows is, in essence, a synthesis 
of the separate views of the North and South sections. 

There appears to be no objection to the changes 
provided fqr in Sections I, 9 and 10, for the reasons set 
forth hereinbelow. Both sections appear to be of the opinion 
that the balance of the bill should be opposed because, 
first, it is philosophically unsounLl in that it will stifle 
the present tendency of t.he courts to devise innovative 
methods of ascertaining the value of property and unduly 
restrict available methods of p~oof; second, no demonstrable 
need has been shown for such restriction; and, third, the 
bill contains a number of specific objectionable features 
and fails to cure specific problems which exist in the 
present statutes. 



It tllUS appears that all of the bill except Sections 
1, 9 and 10 thereof, should be opposed, both on the ground 
that the fUnd,:1mental changes in the la~l which it would bring 
about are undesirable and on the further ground that, if the 
legislature deems it desirable that such restrictive provirions 
be adopted, the bill in its present form is so defective in 
its approach as to require substantial study and revision. 

II 

'CHANGES IN EMINENT DOMAIN PROCEDURE 

A. Section I of the bill modifies C.C.P. Section 
1260.220, part of the Eminent Domain Law, relating to presenta
tion of evidence of value of condemned property ~Ihere multiple 
property interests are affected (i.e., owner, tenant, subtenant, 
etc.). It makes it clear that each interest holder will 
have an adequate opportunity to present evidence of the 
value of the whole property, in order to assure an adequate 
award for the purpose of apportionment. This amendment is 
desirable in that such persons may have unique knowledge of 
the value of the property and should not be precluded from 
presenting evidence because of the limited character of 
their property interest. 

B. Sections 7 and B preclude an owner or expert from 
taking into account, in formulating his opinion of value in 
an eminent dom~in case, such matters as sales or leases or 
contracts to sell only the subject property or part thereof 
if such sales or leases occur or such contracts are entered 
into after the filing of the lis pendens. Although the 
purpose of eliminating untrustworthy evidence is commendable 
it would appear that such matters should properly be consirlered 
by the witneses and that their reliance thereon should go to 
the weight rather than to the admissibility of their opinions. 
It should be noted also that the word "occurs", relating to 
the creation of a lease (page 5, line 1) is ambiguous and 
could give rise to unwarranted controversy relating.to the 
time of creation of the leasehold estate. 

III 

EXPANSION OF THt: tVlD8NCE CODE PROVISIONS 
RELATING TO EIIINENT DOW\IN A!m INVERSE 
COtiDEMI,AT!O't~ GOES TO SUBSTANTIALLY ALL 
CIVIL ACTIONS. 

1\. General phi 10S0~h_'i.' The basic philosophy of the 
J::vidence Code is to pro vi c liberally for the admissibil i ty 
of all relevant evidence (Evidence Code, Sections 2, 350 -
351) subject to th~ powur of the trial judge, in the exercise 
of his discretion, to exclude evidence if its probative 
val ue is subs tan t ia lly ouhlcighed by the probabil tty 

2. 



that its admission will necessi.tatc undue consumption of 
time, or creatc! substantial danger of undue prejudice, of 
confusing the issues. or of misleading the jury (EvidC!nce 
Code, Section 352). The Evidence Code also contains specific 
provisions excluding relevant evidence for reasons of public 
policy or because it is too unreliable to be presented to 
the trier of fact (see, for example, Evidence Code sections 
900 - 1070 re privileges, Sections 1100 - 1156 re extrinsic 
policies, and Section 1200 re hearsay). This philosophy 
characterizes the modern view of evidence (compare Federal 
Rules of Evidence, Rule 102). 

Value of property is ordinarily proved by opinion 
testimony, generally from experts, but also from owners of 
the subject property, partners in an owner-partnership, or 
knowledgeable officers of an owner-corporation or association. 
The proposed expansion of the EvidC!nce Code does not affect 
this general approach. But the reported cases have permitted 
numerous exceptions to this approach, reflecting the willingness 
of the trial courts to accept innovative approaches in ' 
difficult situations, and the willingness of the Appellate 
Courts to approve the practice where the evidence was deemed 
logically probative. The Uniform Commercial Code expressly 
codified one such approach, the use of trade journal, newspaper 
or periodical reports of prevailing market price or value of 
goods, regularly sold on estilblished conunodity markets 
(U.C.C. Section 2724). CaSBS have uphC!ld direct evidence of 
sales of the property itself, or of comparable property 
[see, e.g., ~oreman , Clark Corp. v. Fallon, 3 Cal. (3d) 
875, 8B6, 470 Pac. (2d) 362, 92 Cal. Rptr. 162 (1971) I 
In Re Marriage of Folh, 53 Cal. App. (3d) 862, B71, 126 Cal. 
Rptr. 306 (1975) J. The report of the Law Revision Commissiun 
on the proposed legislation indicates that it would eliminate 
the rule of limited admissibility of sales data, and thus 
change the rule laid down in the foregoing cases (Annual /1. 
Report of LeW Revision Commission, December, 1977, page 112, 
footnote No. ~O). 

The members of the Committee are una\~are of any 
significant uncertainty in the application of the present 
value rules by the trial courts, and have not observed 
the confusion among appraisers, attorneys and the courts 
and reSUltant problems mentioned in the Law Revision 

1. The Law RC!vision Commlsllloll report suggests that the 
statutory exception would be preserved. In the absence 
of statutory language to such effect, the later 
enactment may prevail. 



Commission Report (pJge 111). '['he ability of the trial 
courts to exclude evidence under Evidence Code Section 352 
prevents abuse. The present tendency of the courts to 
devise innovative methods of ascertaining the value of 
property is consistent with the modern view of evidence 
and, even if productive of some confusion or uncertainly, is 
preferable to the restrictive rule proposed. Enactment of 
the stifling provisions of AB 2282 would constitute an 
undesirable step backward in the development of the law of 
evidence. 

B. Section 6 permits opinion evidence as to value by 
a knowledgeable Officer, regular employee or partner designa
ted by a corporation. partnership or unincorporated associa
tion that is the owner of the property or property interest 
involved. This \~ould be a desj rable change in eminent 
domain procedure because it 'liouid alleviate the necessity of 
small businesses having to retain experts. The concept of 
"de s.l,grtat ion" creates an uncertainty; no method or procedure 
ordesignaHon is provided, and it witness may not qualify 

~l absent board authorization or the like. Further, it is 
/ unclear whether an o~PQs.iJ"~L.R~Y l':1ay call a corporate 

officer, etc., regardless of designation, and regardless of 
the officer's knowledge or lack thereof. 

C. Evidence Code Section 816 prevents a witness from 
taking into account as thc basis-rQr his opinion the price 
and other ter~:s and ci rcumst<lT!Cl~S of a sale or con tract to 
sell, except where the comparable property is situated 
geographically near the property being valued and was sold 
quite "near in time to the date of valuation" and was "alike 
in respect to character, size, situation, usability, and 
improvements". The l.aw Revision Commission found these 
restrictions to be far too onerous but AS 2282 does nothing 
to diminish them. The bill should expand Section 816 so as 
to permit an expert to take into account bona fide sales 
reasonably rela ted ill time I without such restrictions. 

D. Evidence Code Section 819 prevents a witness from 
taking into account as a basis for his opinion capital-
ization evidence, except with respect to rentals from existing 
improvemen ts on the property. The l,aw Revision Commission report 
recognized that there may be situations where existing 
imprOVements do noL represent a property's highest and best 
use, in which case tile capitalized value of rental from 
existing improvements would not necessarily be indicative of 
the fair market value of the property. AD 2282 does not 
deal with the question. The Bubject-is a complex one and 
would require subcommittee work before the bill could be, 
effectively amended. 

4. 



E. Evidence Code Section 822(d) as it presently 
stands excludes from the court's consideration "An opinion 
as to the value of any property or property interest other 
than that being valued." The 1,a\~ Revis'ion Commission report 
advises tightening the rule to make it clear that the value 
of property traded for the subject property should not be 
admissible as evidence of its value. To the contrary, thn 
restriction should be relaxed. The section, taken literally, 
would appear to exclude an analysis by the court of situations 
where a lump sum had been paid for both the property being 
valued and for other assets. In such situations it is 
necessary for the expert to express an opinion as to the 
values of the other assets in order to "break them out" of 
the sales price and arrive at an end figure attributable to 
the subject property. Indeed, Section 815 states that "a 
witness may take into account as a basis for his opinion the 
price and other terms and circumstances of any sale • • • 
which included the property or property interests being 
valued or any part thereof •.• " Section 822(d) should be 
amended to accommodate the objective sought to be accomplished 
by Section 815. 

IV 

. TECHNICAL A!4ENDNENTS TO REVENUE AND TAXATION 
CODE SECTION 4986 

Revenue and Taxation Code Section 4986 presently 
provides that in an eminent domain proceeding, the subject 
of the amount of the taxes due on the property is irrelevant 
and the mention of the subject at any phase of the trial 
shall constitute ground for mistrial. AB 2282 moves the 
subject matter to Evidence Code Section 822(c), maintains 
the concept that the evidence is inadmissible, but removes 
the harsh pro'lision for automatic mistrial. This appears to 
be a d3sirable change. As noted, other technical changeF 
conform the language of Revenue and Taxation Code Section 
4896 to that used in the Eminent Domain Law without sub
stantive change; these amendments appear sound. 

5. 



Memorandum 7B~S2 

• ... ~H..O A. G",", lr:'W ...... 

··uo. .... 1, ,..~·:J ... iO'" 

"', ... : l:""1'..J OI;ll D~"-" 

IlXHIBIT 2 

CALLOWAY. THOMSON 8 KILDUFF 
"" 1~.Gritfl'&IO"'.,- A'i~OC".t,R.""ON 

ilO(..' Ul.;r~"l.t'tt t;tR{:I<:T, liv'T!:. 1"\,")-0 

S, ... t~TA CLARA, ' .... UF'Ol\NIA t)~05.0 

May 3, 197P 

Assemblyman Alister McAlister 
Room 3112 
State Capitol, Sacramento, el\., 95814 

Dear Assemblyman McAlllstar: 

Study K-63.100 

.... I-I!E .... \ ocr .... re. 
, \ ,t .' .... (J.~! ... (1 ........ ).;; 

I am weiting to express my view of Assembly Bill 2282 which WClS 

introduced by you. 

I have practiced family law for the last five years, and with 
special emphasis for th~ last two. I have tried approximately 
200 contested dissolution cases using exp0rt witnesses to 
determine value. Having considered AB 2282, and particularly 
Section 813 (a) (1), I am concerned that the terlTl "wjtnes:;('s 
qualified to express such opinions" will be defined as MAT 
appraisers only. This would increase the already heavy cost 
burden upon the parties Il:S the MAr appraisers tend to charyc 
about $300 for an apprai!!al and an additional amount for t.rL11 
testimony. I have used both realtors and apprl\isers and have 
a high regard for the abiltty of realtors to value property. 

I therefore respectf~lly request that domestlc l~w actions 
be excepted from this bill. 

HT:sh 
cc: rclc>mbers 

I;operty 81v18ion Committee 
}'amily LilW S('cti On 

State Bar of California 
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AI}blRT N bI\RS()UA: 

Jo!IC.U,RO J. OHlSON 

DrtAPt ORO J, JUfRY 

f\ s"c'mb lyman A lister MeA lister 
Room 3112 

IWttBIT 3 

SI "t f' capitol. Sacramento. Ca 1 ifornia 9::'814 

Re: Assembly Bil t 2282 

rkilr lIssemhlyman NeAl isler: 

Study X-63.IOO 

"', (} Il .), 1, "I :H' ~ '';H:,t .,.,.~, 

11..:1" t, 'H'tt II' -It, .PO .11.' '_' 

Sir" "" rn:- .l'\1 Lt('Hf'ro;l.t 01' 1,")1 

1" II"" 

M 
i , 

d'j J, l'ri8 

I have recently received II copy of a let.ter il,lrj,,'sr:ed 
to you unc1er date of May 3, 1978, from Attorney lIugh '1'. Th0mroon. 
Santa clara. Ca 1 i fornia. 

J have been active in the fie 1d of fami ly J ilW rnr :i{)~" 0 

15-20 years. and I concur with Mr. Thomson's opinion reoJa..-.!ing 
limiting appraisers to MAl appraisers. Our local CourtH have 
accepted opinion evidence from real estate agents and brokers 
reyanling the reasonable marKet value of property, and hadng disCI.I"",!.j 
this lIl"tter personally with Judges in our county, I can in'1i,oaL0 
to you without hesitation that frequently an opinion CXprt",s(,d 
by a real estate agent is accepted with as much or more weight 
as an MAl appraiser, at least for dissolution purposes. 

I would. therefore, join with Mr. Thomson's req\II'st 
that domestic law actions be excepted from this bill. 

Very truly yours. 

JEFFRY. GIBSON to. NI,j<BOIJR 

I 

,~ .1 '0. I (J " 0 • 

. ,. '" ........ I • 
RICHARD J. mnSoN 

RJG:mb 

cc, Huqh T. 'fhomson. r. sq. 
c;" i I o ..... ay. Thomson & Ki lduff 

I 

900 Lafayelte Street. Suite 600 
santa Clara. CAlifornia 95050 

\... 

I • I 
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£XHCOLtEGE OFdFElLooOWS 

Of the 
AMERICAN SOCIETY OF APPRAISERS 

CHANCElLOR 
CI1ItI .. N. MioNe ... Jr., ,,..,., ~'VA 
t~. Ionk 01 _co. SUite 511 
:MI Int Moln "_ 
Stockton. callfornl. _ 

VICE CHMlCEUOR 
Cllmont J. 1cIIw1no1o, FAa" 
_..., Approltlll_,,"1H, I ... 
51& lot Michl."" .-, 
MIIwIUkH. _lin II8a01 

IfCII11AII y. TIIfASVII'" 
Jo1>n Purdon. FAIA 
I TongIowylGo ..... nUl 
'.0., .. 110. Now YOlk 10101 

IMMEOI"'TE I'MT CHMiCILLOII 
!d",u"d LuI. FAIA 11 ...... 1_11_ OO."",C. __ 

April 10, 1978 

Mr. Nathaniel Ste:d.ing 
A .. ::..tant l!xt\cutive Secretary 
CsHfomia ldl~ Reviei01l Commission 
Stanford Law School 
Stanford, California 94305 

near Mr. Sterling: 

tn anl'ftr to your UqllIlSt. ! have read the copy of the 
Commission'. current recommendationa. I want to make you 
aware that I am a stsff appraiser and, therefore, have 
not done any court work. You aaked fer my opinion, how
ever, 10 for Yhat it ia worth, T. will give it to you. 

1. AU the tl!cOIDIIIended changes make aenRe to 
me and Ahou1d be approved without any major 
prol:>hm. 

2. Not being a lawyer, I do not undaratand the 
rules of evidence or even the need for same. 
When an apprll11er 18 hired te present his 
value jurlgment, he should be petnlitted to 
explain what it ill and hew he attived at it 
ac~ording to wh~t i8 propsr in !til profeaBion 
and testify to slime. 

Thank you for thl! opportunity to /1;0 over your recommendations, 
and if you fe~l that either nle College of Fellows or my-
celf could be of any unistlUlce to the CCIImliellion, pieaa8 let 
me know. 

CNM:ab 

Sincerely yourB, 

Charlu N. MacNeal', F.A.S.A.-P.S,V,A. 
Chancellor, College of Fellow. 

CC I Dexter Macllride, F .J.. S .A. 
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Nartlll.., Ch_, 
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Mont."" • .., Chll>lor 

IIocIItv 01 •• bdM.lon ApPf.llln 
La. Antll" Dlltrlct 

April 21, 1978 

State of California 
California Law Revision Commission 
Stanford Law School 
Stanford, California 94305 

Attention: Nathaniel Sterling, Assistant Executive 
Secretary 

Re: Your letter to me dated March 28, 1978 

Gentlemen: 

I af,prec1ate the opportanit.y to respond on the matter 
of 'Evidence of Market Value of Property" dated 
October 1977. 

It 1s m:y view t.hat the Evidence Code enacted in 1965 
should have applied to all valuation proceedings from 
its inception. 

fbe subject has been discussed with appraisers, members 
of the legal profession, and members of the judiciary 
in Los Angeles County. 

I lUll convinced that If t.he legislature failS to act. in 
thi! matt!'!r, t.h!'! cOllrts wi 11 determine by decisional 
action that the provisions of the Evidence Code are 
not limtted to eminent domain proceedings. 

The Evidence Code as adopted in 1965 sholud be modified 
in &11 important aspect, however. Section 822 was, I 
beliave. improperly drawn. The heading states: 

1. " .•• the following matter is inadmissible 
as evidetlce." 

2. " ••• and ~~s not !l. properb!l.llis for an 
it t 1 t " op. n on as 0 the va_ue of proper y. 

Part 1 as a part of the Evidence Code isapprop.r i!lte if in the wisdom of the California 
legislators and certain members of the legal profession it is concluded that sllch in
formation should be denied to courts and juries in all cases. 



State of California 
California Law Revision Commission April 21. 1978 
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Such absolute exclusion does, however, seem to be inconsistent with the provilions of 
1263.320, part (b), even for eminent domain matters. 

The conclusion stated in part 2 above "not a proper basis" refl.cts inadequate know
ledge of what is happening in the appraisal profession. The appraisal profeslion/ 
business could not have been studied prior to the writing of tb. clause. Inv •• tiga
tion of the total scope of appraiSal activity in the United states (and CalifOrftla) 
would have revealed that between 50% and 75~ of all appraisals made do, in some way. 
run counter to the provisions of 822. 

If the legislature intends to reIFlate appraisal practice and procedure by setting 
forth in the law what is "proper' and "not proper", appropriate investip,ation •• tudy, 
and inquiry should be made. Further, it is reaso!lll.ble to obtain input from both prac
ticing appraisers and the nationally recov,niled testing and certifying profes.lenal 
appraisal societies. 

The Evidence Code is not the appropriate place for appraisal regulation. Information 
concerning other professions, trades, etc., ie normally found in the Business and 
Professions Code or in regulations from boards created in the nuainess and Professions 
Code. 

It seems that ,Justice might be better served if the matter of r.d.minibil1ty weI" re* 
vised to provide for court discretion rMher than live with an inflexible rule of 
absolute exclusion. 

Further, I believe that the matter of "propriety" should be deleted from the seotion. 

Should additional input be desired, I will be happy to lend my ott'forts in arran,ing 
for appearances before the California I~w Revision Commission by representatives of 
the appraisal profession. 

RDJ!hj 
ce: Joan Robinson, PreSident, C.A.e. 

Alex Babbadlni, A.B.A., International PreSident, 
American Society of Appraillers 

Bernard Goodman, A.B.A •• International Senior 
Vice President, American SOciety of Appraj,sere 

Dexter D. MacBride, F.A.S.A., Executive Vice 
President, American Society of' Apprailers 

.Tohn Monroe, A.S.A., Regional Governor, American 
Society of Appraisers 

Allan Yuan, A.B.A., President. Los Angeles Chapter, 
American Society of Appraisers 
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STAFF DRAFT 

To: The Honorable Edmund G. Brown Jr. 
Governor of California and 
The Legislature of California 

September 7, 1978 

The Evidence Code was enacted in 1965 upon recommendation of the 
Law Revision Commission. Resolution Chapter 130 of the Statutes of 1965 
directs the Commission to continue to study the law relating to evi
dence. Pursuant to this directive, the Commission has undertaken a 
continuing study of the Evidence Code to determine whether any substan
tive, technical, or clarifying changes are needed. 

The Commission recommended to the 1978 Legislature a number of 
changes in the Evidence Code rules relating to value, damages, and 
benefits in eminent domain and inverse condemnation cases. See Recommendation 
Relating to Evidence of Market Value of Property, 14 Cal. L. Revision 
Comm'n Reports 105 (1977). Among the recommendations was that the 
Evidence Code rules be extended to all cases where the market value of 
real property and tangible personal property is in issue, other than ad 
valorem property tax assessment and equalization. Because of serious 
concerns expressed by some committees of the State Bar, the Commission 
withdrew this aspect of its recommendation for further study. 

The present recommendation is the result of the Commission's re
view. It presents a thorough analysis of the problems in the law, and 
reiterates the Commission's original recommendation that the application 
of the Evidence Code rules be broadened, with some refinements. 

Respectfully submitted, 

Howard R. Williams, 
Chairman 
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September 1978 

STAFF DRAFT ---

RECOMMENDATION 

relating to 

APPLICATION OF EVIDENCE CODE PROPERTY VALUATION 
RULES IN NONCONDEMNATION.CASES 

Introduction 

The provisions of thE1 Evidence Code relating to valuation of prop-
1 

erty apply only to eminent.domai~ and inverse condemnation proceedings. 

Other actions involving the valuation of property,. with a few l.imited 
2 . 

exceptions, are governed by case law •.. It has been suggested by several 

commentators that the eminent domain valuation provisions could be 

equally well applied to the other actions. 3 

1. See Evid. Code § 81U. (The text.of Evidence Code Section 810-822 
appears as an Appendix to this· recommendation.) See In re Marriage 
of Folb, 53 Cal. App.3d 862,870, 126 Cal. Rptr. 306,- -(1975) 
(IINeitherstatutory nor case law authority has been called to our 
attention that· requires, in other areas where property values must 
be determined by the courts, adherence to the condemnation law 
method of determining market value of real property. ") See also 
Senate Committee on Judiciary,' Comment to·Sention 810 (Report of 
Senate Committee on Judiciary on Assembly ~ill 2282, Senate J. 
(June 8, 1978) at 11580). 

2. See, e. g. , Com. Code §§ 2723-2724 (proof of market price in cases 
involving sale of goods); Cal. AdmiD'. Code, Tit. 18, Subch. 1 
(State Board of Equalization valuation principles andp.rocedures). 

3. In Carlson, Statutory Rules of Evidence· for Eminent Domain Proceed
ings, 18' Hastings L.J. 143, 144 (1966), it was said:' "In any 
event, the Law Revision Commission and the legislature should 
consider legislation making the Evidence Uode provisions applicable 
to all actions and special proceedings .involving the valuation of 
real property. II And in Whitaker, Real Prope,rty Valuation in Cali
fornia, 2 U.S.F. L. Rev. 47, 68 (1967), it 'was said: "But if the 
standard value for purposes of eminent domain is the same as value 
for purposes of real property taxation and inheritance taxation, no 
reason appears why the evidentiary ·rules·for,determining.value 
should be limited to eminent domain and inverse condemnation 
cases." 

-1-



'-The major' areas of litigation, other than eminent domain and in

verse condemnation, where the determination of property value is impor

tant include property taxation, gift taxation, inheritance taxation, 

breach of contract for sale of property, fraud in sale of property, 

damage or injury to property, mortgage deficiency judgments, and marital 

dissolution and division of property. In each of these areas, the 

critical determination is the "mar~et value" of the property.4 This is 

also the determination in an eminent domain 'or"inverse condemnation 

proceeding. 5 

The lack of statutory standards of evidence for the valuation of 

property in areas ,other than ,eminent domain and inverse condemnation has 

created _a nUl!lbeJ: of probl~. The same basic-,factual question-the 

determination of market, value of prop,erty-,.,:!.s governed by different 

rules ,of evid~ce depending upon the type of, case in which the question 

4. See, e.g. , Cal. Const •• , Art. JqII; § 1, and Rev. & Tax. Code §§ 110, 
llO.5, 401 (use of "fair market value" or "full value" for taxation 
purposes); Rev. & Tax. Code §§ 13311, 1,3951 (inhedtl1nce tax based 
on "market "valuE;'" of property);' Rev. & -Tax. Code § -15203 (gift tax 
camp-uted' on' :ima'rket v;Llue" of property)';, Civif.code':§ 3343 (measure ~ 
,of damages,'l,n fraud ba~ed on Itactuai value"of'pX:e>perty); Ins. Code 
§ 2071 (fhe 'insurance covers loss to, .the extent oj: "the actusl 

'casq val~'i' of' the property); Colie C1~. Proc: '§' 580a, (mortgage 
de'fiCien~y judgmeJ;l~, calculated, on "fair, IAAr\<et'value"of property). 
~ e;ases ~ve -unifo,pPIy interpreted these vllf)'ing standards to 
mean,'''marif,et v,alue." 'See, ~ Jefferson Ins. Co. v. Superior 

'Court, 3 tal.3d 398, 402, 475 P.2dI;l80., 882, 90 Cal. Rptr. 608, 610 
(1970) (fire insurance); De Luz Homes, Inc. v. County of San Diego, 
45 Cal.2d 546, 561-62, 290, P.2d 544" 55,4 (1955) (property tax); 

'Guild Wineries & Distilleries v. County of Fresno, 51 Cal. App~3d 
182, 187, 124 Cal. Rptr.96, 99 (1975) (property tax)'; Union Oil 
Co. v. County of'Ventura," 41 Cal.' App.3d 432, 436, 116 Cal. B:ptr. 
13, 16 (1974)_ (property tax); Campbell Chain Co. v. County of 
Alameda,_ 12 Cal. App.34 248, 253, ,90 Cal.' Rptr. SOl, 504' (1970) 
(propertY tax>.; Estate of'Rowell, 132 Cal. App.2d 421, 429, 282 
P.2d 163, 168'.'(1955) (inheritance tax); Bagdasarian v. Gragnon, 31 
Cal.2d 744, 752-53, 192 P.2d 935, 940 (1948) (fraud damages); 
PePPer '1(. Unde'rWo?d, 48 Cal. App.3d 698" 706 n. 7, 122 Cal. Rptr. 
343, 349 n.7 '(1975) (fraud damages). 

5. E.'g.!, Cope C;Lv;. Proc. § 1'263.310 (measure ofcompensaUon in emi
nent ,d,om/lin ,is "fair' market value" of property). 
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c 
6 arises. Confusion is generated by the existence of multiple stand-

ards. 7 And the lack of clear Statutory standards in cases where the 

market value issue is not freque~tly l~tigated poses real problems. 8 

rhe case law in this area is sparse and difficult to lo~ate. 

rn~ Law ~vision Cqmmission recommends .that. the Evidence Code rules 

applicable: to ~nent domain and inverse condemnation cases be extended 

to include all cases (other than ad valorem property tax·assessment and 
9 . equalization ) not now 

"market valqe" . (or its . . 10 . 

covered.by statute where there is an issue of the 

equivalent) ,?~ real property or tangible personal 

property.. ,The. Commission also recollllllend~ a 

deuce Cod~ rules to accomodate their expanded 

few, changes in 
11 application. . 

the Evi-

See Carlson, Statutory Rules of Evidence for Eminent Domain Pro
ceedings, 18 Hastings L.J .143," 144 (l966r 

See id. 

See, ~ In ~ Marriage of Folb, 53 Cal. App.3d 862, 868, 126 Cal. 
Rptr. 306, 310 (1975), "Neither the Family Law Act, nor the deci
sional law of this state relating to community-property division, 
offers any. particular, ·guidance as to how the :value ,flf a disputed 

. real property asset should be ascertained." 

The Commission does not recommend the Evidence Code provisions be 
extended to ad valorem property' tax assessment and equalization 

. caSes since' proceedings are informal, and cases are already govern
ed by a well-developed set of rules. See Rev. & Tax. ,Code § 1609 
(informal hearing); Cal. Admin. Code, Tit. 18, Subch. 1 (state 
Board 'of Equalization valuation principles and procedures). 

10. The Evidence Code provisions do not govern valuation of intangible 
personal property such as stock or goodwill of a business. See 
SEiction811· and Senate Judfciary Committee Comment (Report of . 
Senate Committee on Judiciary on Assembly Bill 2282, Senate J. 
(June 8, 1978) st 11580). See also South Bay Irr. Dist. v. Cali
fornia-American Water Co."61 Cal. App.3d 944, 979-80, 133 Cal. 

. Rptt.· 166,(1976) (E'IIidence Code provisions lilnited to valua
tion of land and improvements, and do not apply to valuation of a 
business) • 

11. 'See discussion, infra', under "Value Shown Only by Opinion Testi
mony •• 1 



Codification will clarify and make more accessible the law in these 

less frequently litigated areaS. Most of the development in the law 

relating to property valuation has occurred in the eminent domain con

text. Noncondemnation law will receive the benefit of the interpreta

tion and refine!llent that ~s already occurred under the Evidence Code 
" ' 12 ' 
provisions. , 

Application of the Evidence Code valuation rules in noncondemation · -",."., ". - . 

areas would not,transport the su1!stantive law of eminent domain defining 
• " C '" • ,',' 13 

"market value, ". "date of valua\:ion,," and the like, into t~ose areas. . ".'}'-. ' . 
These other areas are governed by the valuation standards applicable in 

14 the particular case. The Evidence Code valuation rules are strictly 

procedural--they, state who is. qualified to 'eJGpress an apin'ion of value 
," - . 1 ,'. i '. . 

and the appraisal evidence t!Ui.t may go into formulating such an opin-
15 ion. The rules do not purport to embody all appraisal practice or to 

16 
cover every valuation situation ~hat p!8y"arbe. They do, h~ever, 

12. Cf. Carlson, Statutory 'Rules o£ Evi.delice "fer Eminent Domain Pro
ceedings. 18 Hastings L.J. 143, ,159, (966) : ("As a"'general proposi
tion, the codification tends to cla'1'ify this al'E!s' of law. It has 
reduced to 13 '\Iections ,what ha,s been judicially, A.et~rmined in 
hundredso,f decMions" cl,8t,ing back ,to, the ,1850 I s.' ',for the ap
praiser a,nd genera.1,)r~c~1tiO!\er,.who.embarks ~n~p,,;he specialty of 
eminFnt dolllSin l'ractice.~t, sh,,?uld .provide a.cO!\VJnient legal and 
.appraiSal tool. easily ayat1able for 'ready rdel;eI\e~.I'). ' 

· . . . -, . "" -. 

13. F~r eXample. th'e e'ininent doma:l~ concept of "f~:i.r market value" is 
embodied in qo,de o:f ,Civil Procedure Sec,tion 126~. ~2,q',,!Uld,!is ,not 
incorporated in ,the Evidence, Code valuation .rules., .. '" 

. ,- . '. .1_' - ."..' ... ' 

14. 

15., 

16, 

See Evidence' Code § 812." 
compensable ltems,'II, , ' 

• ),1' ; _ , 

I' , 

See a,lso,discuJgs1()1\;infr/i, uil~er "Non-
.::.; 

, , 

· .': ~',",. :I! . '. !:" . . .• '.' ., ' '. .' ';. 
South Bay Irr,' :Dis.t ... }".,<;:alifp:rnia-Amer~c!Ul Water ~" 61, Cal. 
App .• 2d 944, 970, 133 Cal. Rptr. 166, . , (1976) ("Thereiii a dis

. tinction between a'measure of just compensation in an ~nent 
domain action and the methods used to determine the amount of that 

,.compeIlsatiQn under. that me,asure. Rules of law estabU,shing the 
'former are substantive, while those fixing the latter are pro
cedural. "). 

See discussion. infra. under "Matter Upon Which Opinion May Be 
Based." See also Carlson, Statutory Rules of Evidence for Eminent 
Domain Proceedings, 18 Hastings L.J. 143, 159 (1966): 

The science of appraising and appraisal practice, such as it 
is, cannot all be put into legislation. Only limited areas 
can be controlled by legislation. This was the approach taken 

-4-



c provide a clear and usable body of rules to govern most valuation prob

lems, without rigidifying the law or stifling the developement of ap

propriate appraisal techniques. 

The analysis 

demons'trates that 

of the Evidence Code rules in this recommendation 
i." . 

those rules are sufficiently general in scope, and 
. . . ". '- .; 

sufficiently liberal in their admission of all recognized valuation 

techniques, to justify their USe in all areas identified by the Commission. 

Broad application of the statutory evidence rules will in a few cases 
17 . 

change existing case law. However, the courts have applied many of 

the basic principles applicable to eminent domain cases in the other 
. ,18 

areas where valuation is important, and the benefit of eliminating the 

existing uncertainty by having a uniform set of rules of evidence applicable . . . . 
to all real property and tangible personal property valuations outweighs 

any inconvenience of minor changes in existing case law rules. 

Value Shown Only by Opinion Testimony 

The value of some types of property, such as liated securities or 

goods regularly sold on commodity markets, may be easily ascertained by 
. 1 

evidence of sales and purchases. However, the value of most types of 

property and particularly of real property, is not so easily determin-
. 2 

able. Value ordinarily must be shown by opinion testimony •.. 

by the Law Revision Commission and the legislature. Its'worth 
has already been proven in assisting appraisers, trial, attor
neys and judges •••• ., 

'17.' The chsnges are noted, where ascertainable, infra. 

18. See discussion, infra. See slso Whitaker, Real Property Val~ation 
in California, 2 U.S.F. L. Rev. 47, 101 (1967). 

1. McBaine, California Evidence Manual § 519 (2d ed. 1960). Cf. 

2. 

Bagdasarian v; Gragnon,' 31 Ca1.2d 744, 755, 192 P.2d 935, __ 
(1948) ("Market value of personal property may, of course, be 
established by testimony of expert witnesses, but this is not the 
only method, and it has been generally held that the reasonable 
value of marketable personal property may be shown,by.market prices 
or actual specific sales of other similar property, prOVided such 
sales are bona fide and not too remote in time or place. [Cit-
ations.J ") (Italics in originaL)" .. 

B. Witkin, CalHornia Evidence § 44i (2d ed. 1966); MeBsine, Cali
fornia Evidence Manual §§ 519-521 (2d ed. 1960); 31 Cal. Jur.3d, 
Evidence §§ 560-569 ( __ ). 
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Evidence Code Section 813(a) codifies the rule that value must be 

shown by opinion testimony. The effect of the codification is to 

prevent evidence,· 'otherwise admiSsible, from being used to support a 
3 verdict outside the range of opinion testimony. This rule avoids 

results such as those in Foreman & 'Clark Corp. v; Fallon4 and lnre 
, 5 -

Marriage of·· Folb, described below. 

Foreman & Clark was an action for damages' for breach of a lease 

which required a deteririfnati011 of the rental value of the premises. 

Testimonyias'to the rental value of the premises was given by the lessor 

and by i!xpert witnesses for both lessee 'and lessor. The' lowest opinion 

given by any of the witnesses would' yield a'rental value' of $350,000; 

the trial 'court, reiying'dn'indepE.ndent evidence of vaiue s~ch as the 
- . 

agreed rent and prior' le~ses of p6rtions';'f the premises, 'arrived at a 

rental value of $25,000. The prior'leases"predated the breach by almost 

.two years. On. appeal, the. Supreme. Court, re·fused to apply the eminent 

dol!lJl,in rule . ,that th,e value must be within, ,the range of the expert testi

IlI01l,Y •.. hoWng ·tpat :.I;.~he trial court was warranted in rejecting the 

'T?Ii~~;rt, ,testi1l10py .and· . following . the other evidence in the case. ,,6 

Folb was a ;marriage dissolution case in whi'Ch. it becSlle necessary 

to determine the value of real property. The husband and. an expert 

witni¥'s for th!!./I!J,sl>and,testified to,the value of the property, the 

- loWest opinioii'6f'w'hi'ch was $208,320.' The wife iiitroduc'!id no opinion 

testimony, but did introduce evidence of prior sales of the property, 

including a no~rket'ssle of the property for $161,065 by the husband 

to a partge~~hip in which·the.husbsnd owned. s 97% interest. The trial 

court found the val~e of the property to be $161,065. On appeai, the 

. ~ () ! 

r' 
3. State v. WIlerity,275 Cal. App.2d 241, 249, 79 Cal. ,Rptr. ;591, _ 

P~69) . 

4._ "'r Cal. 3d 875;. 479P.2d 362, 92 Cal. Rptr. 162 (1971). 
. , . I • 

5. 53 Cal. App. 3d 8~2,' 126 Cal. Rptr. ,306 (1975)" 

6. 
" 

3 Cal. 3d at 890, 479 P.2d at ___ , 92 Cal. Rptr. at • The court 
distinguished this case from em:j.nentdomail1 ,on the basis of the 

."spec.tal pro~lems" of' eminex:!t domain, 'Without an ',indication of what 
those problems might be. 
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c 

c 

CQurt of 4ppealnoted the eminent domaiti rule that· the trier 6f fa~t may 

noll base. It ,deeermillatiOti :of value on· independent 'evidence, butheldthst 

1n ~. noneondemnat1on' c8!Je"the trier cif fact: "was 'not required 'to base 

,his- determination of, the value of' [the property} solely upon the opinion 

testimony of witnesses qualiUed as expe~ts 111. ,real propl'lrty valua-

. tion. ,,7 

Results such~s the foregoing were precisely, ,the .wpe that Xvi.dence 

Code Sec:~ion jj13(al. w~s designEldto c:ur~. Section 11;13 (a) precludes.: the 

,tri,er .of fa,ct f~0D! pmkingan inpependen~ determination of value. upon the 

: ,basis of pri~r:sa1e~,of the property or.o~hElrraw valuation .~a,~a. ,The 

trier of fact may know little or nothing: of property vl!,lues,J.IIlly,n~er 

have seeD the property, beinll. ,value~ or cOJDPa~able pr?p~!'"ty .ine.roduced 111. 

.. eviden~e:, a,nd ,il> ~o,t\lUbj!!ctq) C~?s,s-exjilllbation as to, the bases for 

the valuation determination. The assistance of experts qualified to 

analyze and interpret the faCj:s is, necellsary tp"pr~vent .th.e trier o.f I 
. ~. ',. . 

fact from arrivbg at a, valuation.far,above or far ~~l~w what any qualified ., " ,,'., .,.. ' .. ,..,. .. 8 . .. 
expert beli"'ves: ,thli>property ,is worth., ' 'The rUlie'enablEis 'the trier of 

:fad: to act: 1ntbl1igently ih B;i:'~ivi1g at .a,d~t~~naJ1,~n:~f" value. 9 

The. rule of, Evidence (;0 de Section 813 (a~ 1:8 soU:i!d;' II: should be 

ext~dedto n~ncondemnati~~ cases, <;hangingJF~·~~~ui~, in~~ch cases as 

Foreman & Clark and Folb. It should not, however~·: p'rl!i!lude a valua-

. '". 

7. 
. . . . ; _ _. ! . '. , _ _. I'. _ i'!: "J ',1." ~. • • ..... ", : ;.. • '. ~," 

8' .. , califo.rnia~aw Revis!o'n,C~,i~s,ion, RecmilmendaSion .. ~ Study Relat
,bg .12. ':Evidence II Eminent Domain ,'!'rocEleqings .A, .. 5"'A-:~(1960); T. 
Dankert, Condemnation' Practice Handbook, 14 California Real Estate 
Law & Practice § 508.04 (1976). 

. .• ".' '·.r .' . '. . 

9:. : 

10. 

, , 

Pollak & DOWns, The Antiparalleling St~tut~': 
Public Utility Condemnation, 60 Cal. L. Rev . 

,.) _ ,,' _ 1, "," r 

A N"", Dilnelll!i,on in u16, U36 (1972). 
. '"r,-' , " .'. " 

Use of expert testimony to dete~ine the value ,of ~ommuni~y ,prop
erty in marital dissolution cases is not neW. 'See, e.g; , "Court" 
Dissolution Policy. Revil;led in East District," L. A. Daily J~rnal, 
July J2, 1978, l'~l, col. 4~,5:(unlE!s's. there ,is a.: ~;Lpull'lti,op,a:s to 
value, e"Eert tesUmony ordinari,;tYr",quired), . , 
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tion based on independent: evidence in situations where this would be 

. spp;t'opriate, such as the 
11 el>tablished market, or 

valuation of commodities regulsrly: sold: in an 

the valuation of"automobiles'for which price 
12 . guide.s .. are.,.available. . 13 The. Evidence Code should be'amended accordingly • 

Pers'ohs Entitled to Give Opinions of Value 

Opinion testimony may generally be given only by experts or'by the 

owner of the property.l Because of this rule, there has been concern 

over' the litigation cost required by use of professional appraisal 

testimony. 2 The Evidence Code provisions are as . liberal as, imd in some 

'cases more lib'eral than, general law in permitting qualified nonappraisal 

witnesses to give opinions of value. 

QUalifications of expert. The expert is usually a professional ap

praiser or real estate broker, though the expert need not always be so 

11. See, e.g. , Commercial Code Section 2724: 
f .-

2724. Whenever the prevailing price or value of any 
goods, regularly bought and sold in any established commodity 
market is. in issue, reports in official publications or trade 
journals <ir in newspapers or periodicals of general circula
tion published ss the reports of such market shall be admis
sible in evidence. The circumstances of the preparation of 
such a report may be shown to affect its weight but not its 
admissibility. 

12. See, e.g., Code Civ. Proc. § 690.2: 

The value of such motor vehicle shall be established by refer
ence to used q~r price guides customarily used by California 
automobile dealers, or, if. not listed in such guides, fair 
market value, for a motor' vehicle of that year and model. 

13. The Evidence Code should also be amended to permit a determination 
of value outside the range of opinion testimony in default cases. 
See Cit;y Bank of San Diego. v. Ramage, 266 Cal. App.2d 570, 72 Cal. 
Rptr. 273 (1968). . 

l~ :31 Cal. Jur.3d Evidence, §§' 560-564 (_._. _). 

2. ~ee, e.g. , _. _, 1 Cal. Real Estate Law. & Practice §75.33{3] ( __ ); 
Peitzman & Smith ,The. Secured Creditor's Complaint: Relief From 
the Automatic Stay in Bankruptcy Proceedings, 65 Cal. L. Rev. 1216, 
1236 (1977). 
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c 

c 

3 qualified. A general knowledge of real estate values is not ,sufficient 

'to qi.ui1:tfy a witness as an expe~t. 4 ~he ,e~ert IIIqst be, fa~iUar with 
.. " .: -1 ~ __ ' ,: , -' , . : • '. I ~ . • ..' . 

(l)'the property in question, (,2) the val,ue,of .otqerprop~t:ty,:Im. the 

vicinitY, (3) the state of the market for the prqper,ty in, question, and 
. _;"1" ~ ,::: . : ' . ," . 5 

(4) 'sales of similar property in the vicinity. 
'J I' 

, '" " EvIdence COde 'Section 813 Ca) (1) permits testimonYMto ,the value 

of pr~perty by ri~ness~~"quali'fied t~ e~ress SUCh' oP,:I.;i~:." "This 
. -I l": ~:_~ . .. '. . . .. - . - . 

'provision is, broadly"~onstrued to include anYone who ,has sp~j;ial, know-
• ",," ,,!-";" ,',;' ,6 ',', '-,' ", ' " 

ledge 'bf the value of the proper~y_. "A witness wh'? ,~ql'o\lgh- knowledge 
',. : .' 1.. -,- :. :;.' L:" . ~- : '. :: ," 

lind' eXperience possesses the means to form an intelligent judgment as to 
, - _', ~ ~', . • . • '. - ~ . . I ',;' . . - - .:.-

the' value of land beyond that poss,essed bypersons"gel;lersUy, is ,compe-

tent t'6gi've an '()p'inion o~ fair marketval~ eve!l though .Qe, ill' not a, 
" ... I _ -,;"", .~,.: ' . ." ,-,-r ,~-!, . '. "-.'. 7' ""'.' .' ....,. - ,- . 

• 'real estate apprais~I! or broker." ;rhe eminent ,~Qmaill ,Q\l4l;t.ficatilon 

ptovis':r:~~~rk'at; least as' '11ber~1 as 'th~, gen~ralpH)y:ls,iPJlf!lr ,qualifi

cabon ot~ri '~~ert' ~xpressed 1n S~ction801. 'Th~ ~e.nt, domain law 
, t r .'," 1 .~ . . . , -", . -." '. ,. 

provisions ~s to quSi1iicati~ns of experts have \leen re1~,upon to 

, justify liberal qualih~at:i.~nsfor exper~~~st~Y.~~ o~her al"eas of 

market 'value litigation.'S " ;': - i· 

, ttlghtof prope~ty 'owtie~ to testify. The <1wner of teal qrpers.onal 

propert'ybeing valu~d is permitted to give an opinion,as 
9 

the property, in all typ,!:s of marl<,et value lit:!,gat,:!.01:\' , 
.! . .... .. '. ' .. ' ,. . 

to. the value of 

Tb:is ;rule:was 
• t i' . \ -

3. B. Witkin, California Evidence § 423 (2d ed. 1966). 

5. 

7. 

8. 

" ,. ,";':; .. ': ;.' 

~1 CaL Jur.3~ Evidehbf§565' (_'.:_: ) .-' 
.. ' ." ... ': '. j . ( ... : 'J '.: . ( . ! : ~ : .•. , ,t ".: . ' ..' 

-MeBaine; 'Califofu1a"Evtdence Manual§ 519 (2d_ed. 1960).' 
'. . '. :.'::>.', -: : ' t·, . , .: J ; ,........ .". 

T. Dankert, Cendi!milaticin ;Practice~dh,ook, l~ ,'Cal: 'Re,~lEstate 
& Practice §"50S;'40 [3} ([976). ' 

Law 

San Bernardino County' Flood Control Dist. 'v; Sweet; 255 Cal. App. 2d 
889, 898, 63 Cal. Rptr. 64~, _ (1967) [citati~ns ,omitted]. 

:, .... 

Naples Restaurant 'Inc. 'v . COberly ,}lord, 259 'CaL App. 2d 
~~t ~6gc~l. Rptr. 835 (1968) (automobile ,salesman qus~~fied to 

"; giVe opinion of value _ of motor v-ehiele in.~raudand breach of, 
contract case).:,' , ,'" ,-

r 
, 31 G I' J"'3d Evidence § 564' (, ',);'B. Wit, kin, Cali-

See, e. g., "a .' ur. , ,---;:t. if i Evid 
fomia Evidence§' 403 (2d'ed. 19(6); McBaiIie,ual om a ence 
Manual § 481 (2d ed. 1960). 
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or'iginally "predicated on the theory that the owner who resided on and 

owned property for a period of years would be presumed to have acquired 

sufficient knowledge of the property and of the value of the land in 

'that neighborhood to be able to give an intelligent estimate as to the 
10 . 

value of his own property." Although the validity of this presumption 
. .... . 11 

has been questioned in recent years, Section ,813(a)(2) codifies the 
12 rule that the owner of property may testify as to value, thus preserv-

Ing' the rule st least for cases governed by the Evidence Code. 

Occasionally persons in a relationship with the owner, such as the 

managing agent of a corporation, the pastor of s church, an agent, or 

the son of an owner, attempt to testify as an owner. Attempts to broad

en the owner's right to .testify to include such persons closely related 
13 to the owner have generally met with failure. Section 813(a)(3) 

statutorily expands the owner's right to testify to include an officer, 

regulsr employee, or partner designated by a corporation, partnership, 

or unincorporated association that is the owner of the property, pro-
, 14 vided the designee is knowledgeable as to the value of the property. 

This provision enables the small organization to give adequate testimony 

as to the value of its property in cases where it might not be able to 

'10. c:lt'y of Pleasant Hill v. First Baptist Church, 1 Cal. App.3d 384, 
411, 82 Cal. Rptr. I, __ (1969). 

11. 

12. 

See, e.g., The Opinion Rule in California and Federal Cou~ts: ! 
Liberal Approach, 9 U.C.D. L. Rev. 233, 240 n.49 (1976); Court 
Dissolution Policy Revised in East District," L.A. Daily Journal, 
July 12, 1978, p.l, co1.4-5 (in marriage dissolution cases "it has 
been the experience of the Court in the past that the testimony of 
the parties as to values is of little help in making an accurate 
determination of the true value of the property"). 

B. Witkin, California Evidence § 44l(b) (2d ed. 1966). 

13. T. Dankert, Condemnation Practice Handbook, 14 Calif. Real Estate 
Law & Practice § 508.40[2] (1976). 

14. 1978, Cal. Stats., Ch. 294 §' 6. The Uniform Eminent Domain Code 
contains a similar provision. Section 1103(a)(3) (opinion may be 
given upon proper foundation by "a shareholder, officer, or regular 
employee designated to testify on 'behalf of an owner of the prop
erty', if the owner is not a natural person"). 

-10-



c 

c 

c 

15 
. afford !:he cost of an expert. Section 813(c) is also more liberal 

than general law. in permitting a person entitled to' possession of the 

'. property to testify, even though the person may not be technicllily an 

frowner. "l~ 

Matter Upon Which Opinion May Be Based 

Apptaisers, in valuing property, normally use three methods or 

approa'che~' to estimate the market vaiue of real prop~rty;' ma:rket data, 

replacement cost, and capitali~ation of income. 1 The Evidence Code 

gives statutory recognition to this appraisal "trinity" of generally 
. 2 

accepted valuation techniques. 

While it has been suggested that the Evidence Code "limits" admis

Sibility by a "strict statutory scheme,"3 secdi>ri 814 makes clelfr that 

a witness is not limited to the three approaches specified in the Evi-
4 dence Code. Market value can be determined many ways, none of which is 

exclusive. 5 An opinion may be based on any matter that ,is of a type 

that reasonably ~y be relied upon 'by an expert in fonrlng an opinion as 

15. 

16. 

1. 

2. 

3. 

.. J. '1. .' : 

California Law Revisioll Commission, Reconmendation Relating to 
Evidence of Market Value of Property, 14 Cal. L. ReviSionComm'n 
Reports 105, 113 (1977). 

As amended, 1978 Cal. Stats., Ch. 194 § 6. 

In re Marriage of Folb, 53 Cal. App.3d 862, 868, 126 Cal. Rptr. 
306-,- (l975}; State v. Covicli,' 260 Cal. App.2d 663, 665, 67 Cal. 
Rptr.--vlO, (1968); De Lui itdmes, Inc. v. County ·of 8im Diego, 
45Ca1.2d 546, 563, 290 P.2d544, ~'(1955). 

Evid.Code §i 815-820; Carlson, Statutory Rules of 'Evidence for 
Eminent Domain Proceedings, 18 Hastings L.J. 143,146 (1966). 

Peitzman & Smith, The Secured Creditor's Complaint: Relief From the 
Automatic Stays illBankruptcy Proceedings, 65 Cal. L. Rev. 1216, 

., ~236 n.119 (1977). ' , 

4.,.' , ,l!ach of the statutorily recognized appraisal techniques is prefaced 
'by the qualification that it may be used only ''When relevant to the 
'determination of the value of peroperty." j' , 

south ;lay lrr. Dist. v. California-American Water Co;~' 61 Cal. 
APp.3d 944, 972, 133 Cal. Rptr. 166, ___ (1976). 

5. 

-11-



to the value of property. including but not limited to matters specifi

cally mentioned in the 'Evidence Code. 6 This provision reflects the 

appraiser's practice of consid'ering any information that might possibly 

be relevant andevaluatingthatinLormation in the light of, ,the ap~ 
praiser's paste~'e'ii'en=. 7,";' .' "i,', ".''',' "" ",',1', 

Under this proviSion, for example, the fact that the Evidence Code 

specifically permits use of capitalization of net rental in'come does not 

preclude use of gross rentals or ~pitalization of nonrental income, 
8 ' 

where appropriate. And the fact that the Evidence Code permits use of 

comparable sales does not 

noncomparable properties, 

emphasized that "Evidence 

preclude use o,f price trend or other data for 
9 where appropriate. The Supreme Court has 

Code Section 814 permits s witness to base his 

6. Evid. Code § 814. "The Evidence Code does not by this listing of 
the separate approaches preclude other possible approaches to 
value. • • • Thus, the opinion of the witness as to value may be 
based upon other considerstions than basic approaches to value 
unless precluded by some rule of law." T. Dankert. Condemnation 
Practice Handbook, 14 California Real Estate Law & Practice § 508.11[lJ 
(citation omitted) (1976). 

7. Whitaker, Real Property Valuation in Californis, 2 U.S.F. L. Rev. 
47, 71 (1967). 

8. 

9. 

Redevelopment Agency v. Del-Camp Investments, Inc., ,38 Cal. App.3d 
836, 113 CaL Rp~r;762 (1914) (gross rent.ils); Soj1th'8a:yIrr. 
Dist. v. CalifOtriia-Amer1cart'Water'Co., 61·Cal. 'App.3a·944, 133 
Cal. Rptr. 166 (1976) (nonrental income). See T. Dankert, supra, 
14 California Real Estate Law & Practice at § 508.11[4]: "It 
appears from Evidence Code Sectiona 813 and 814 that opinion testi
mony could embrace any type of capitalization study not precluded 
by some exclusionary'rule." 

City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 473, 
485, 546 P.2d 1380, ,128 Cal. Rptr. 436, (1976) (price 
trend data): "To deny such discretionary power-would ):>e to sancti
fy a wooden conception of comparability that would unjustifiably 
shackle the fact-finding process." See also People v. Home Trust 
Investment Co., 8 Cal. App.3d 1022, 1026, 87 Cal. Rptr. 722, __ _ 
(1970) (discretionary power of court to permit evidence of noncom
parable sales used as a basis for opinion where there were no 
comparable sales). 
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c 

c 

testimOny on 'relevant evidence, 'including but not limited to the mat

ters listed in sections 815 to 821. ",10 

While the Evid,enc,e Code valuation provisions are flexible in their 

admission of relevant ~vidence,' Section 814 imposes a significant limi

tation--the matter upon which an opinion is based must be of a type that 

"reasonably may be relied upon 'by an expert in forming an opinion as to 

,the value of property." This limitation assures that the witness has an 

adequate basis for an opin10n. 11 

Sales of Subject Property 

Generally, prior and subsequent sales of the property being valued 

are relevant evidence of'its value, provtded the sales are voluntary, 

not too remote 1n point 
1 ' 

tive value. This rule 

of time, and not otherwise shown to lack proba

is firmly established in eminent domain law, and 

is codified by Evidence 
," 2 

Code Section 815. As a matter of trial and 

appellate ,court practice in eminent domain, 

dency towards liberality in admitting sales 

there appears to be a ten-
, 3 

of the subject property. 

10. City of Los Angeles v. Retlaw Enterprises, Inc., supra, 16 Cal.3d 
at 486 n.8, 546 P.2d at , n.8,128 Cal. Rptr. at ' ,n.8. See 
also South Bay Irr. Dist:-V. California-American Water Co., supra, 
61 cal. App.3dat 980, 133 Cal. Rptr.at_: 

11. 

1. 

By virtue of Evidence Code Section 814, an opinion and 
determination of the market value of condemned property may be 
based on'matters which the hopothetical buyer' and seller 
described in the,general market value rule would consider in 
determining the price at which to purchase'and sell the prop
erty under consideration "including but not limited to the 
matters listed in Sections 815-821 of that code {see also City 
of Santa Barbara v. 'Petras, 21 Cal. App.3d 506, 510 [98 Cal. 
Rptr. 635J}; and thus, capitalization of,the income of a con
demned public utility, which is not a matter included in 
Evidence Code section 819,may be a basis for such an opinion 
or determination. 

See, e. g. , City of Los Angeles v. Lowensohn, 54 Cal. App.3d 625" 
638-39. 127 Cal. Rptr. 417, _' (1976). 

Bagdasarian v. Gragnon, 31 Cal.2d 744, 755-58, 192 P.2d 935, __ _ 
(1948); Eatwell v. Beck, 41 Cal.2d, 128, 134, 257 P.2d 643, 

(1953); 31 Cal. Jur.3d Evidence § 192 ( __ ). 

2." B. Witkin, Califomia Evidence§, 36:2 (2d ed. 1966)., 

3. T. Dankert, Condemnation Practice Handbook, 14 California Real 
Estate Law & Practice § 509.04 (1976). 
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Thus, Fecent cases have upheld use of sales of the subject property made 
" 4 

from three to six years prior to the date of valuation. Noncondemna-

tion cases, have drawn"u1'9~, el!linent domain law to conclude that evidence 
5 of sales of the subjectprqperty should be admissible to prove value • . -.~ 

Comparable Sales' ' ',' ' ' 

Evidence of sales of personal property similar to the property 
1 being valued issue' is admissible to prove market value. Whether sales 

of comparable real property are likewise admissible is not'clear, however. 

Cases prior to 1957 have held that such sales are, not a~ssibJ,e on, 

direct examination. 2 In 1957 the Supreme Court ~nCountYlof Los Angeles , 3 ," 
~ Faus held that c:omparable sales WIlre admissible on, dir:ect examina,tion 

in eminent doms.in, procee"d,+n,g~" ,9verruling and disapprovin,g,pJ:ior,eminent 

domain cases; ,the c,:mrt did nqt, however, overrule or; disapprqve prior .. '.,,' .. ' .' 

noncondemnationC,a,s~s ,holding, comparable sales inadmissi))le ~direct 

~xamination. 

Since 1957" ~he rule of Faus has been codified in Section 816 of 

the Evidence Code, which permits a witness to base an opinion on compa

rable sales ',freely 'made ,within a reasonable time before or after the 

date of valua,tion.4,In~rder tp, be cons ide J:"ed comparable, the sale must 

have been made sufficiently near in· time to the date of valuation, and 
" : -i . ,- ,', 

4. City of Los htgele!/ v. "Retlaw:Enterprises, Idb;; "16' 'Cal. 3d 473, 546 
p.2d 1360; 128 Cal~Rptr .. 1/36 '(1976) (six i~ars)i'South Bay Irr. 

'Dist. v. Californiil-Aliier1c,Jn Water Co., 61"Cal.'''App; 3d 944, 133 
Cal. Rptr. 166 (1976) (three" years). " ' " , 

5. 

. , : •. :' '!, . J. r' - I·.; 

See,'e.g .. In re&rdag~'of Foib. 53 Cal. 'App.~d ,1;162; 867-71. 126 
Cal. Rptr. 306, _'_-_, _ (1975) (marriage c!i~sol~t±~nJi 53 Cal. Ops. 
Atty. Gen. 97 (1970)' (property tax assessme~t).' ,',,' 

1.' B. Witkin. California Evidence § 361 (2d ed. 1966); 31 Cal. Jur.3d 
§ 194 ( __ ). 

2. 

3. 

4. 

See. e.g •• Estate of Ross, 171 Cal. 64, 151 P. 
itance taxation); Thompson 'v. Stoakes, 46 Cal. 
(1941) (damages in real ,estate tr'/Iisaction). 

48 Ca1.2d672. 312 P.2d 680 (1957). 

1138 n915) (inher
App.2d28S; 

; ; 

T. Dankert"Gondemnation Practice Handbook 14 Califor;nia Real 
Estate Law &'Practice §§ 509.01-509.03 (1966); B. Witkin, 'Cali-
fornia Evidence § 363 (2d ed. 1966)" ":,' 

-14-
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c the property sold must be located sufficiently near the property being 

valued, and must be sufficiently alike in respect to character, size, 

situation, useability , and improvements, to make it clear that the 

property sold and the property bt,ing valued are comparable in value and 

that the price realized for the property sold may be fairly considered 

as "shedding light" on the value of the property being valued. 5 Under 

this test, the courts have been given and have utilized· broad and liberal 
6 discretion in determining comparability. The application of Section 

816 is summarized well in City of Ontario ~ Kelber7: 

But, manifestly, the trial judge, in appiying· so vague a standard 
(criteria for comparability), must be granted a wide discretion. 
(County of Los Angeles ~ Facs, 48 Cal.2d 672, 678 [312 P.2d, 
680].) If the properties are sufficiently similar to have "some 
bearing" on the value under con,.ideration, or to "shed light" on 
the proper value, the trial judge's discretion will not be,inter
fered with on appeal. (Merced Irrigation Dist. ~ Woolsterlhulme, 
supra, 4 Cal. 3d 478, 500). Only where it is clear that the court 
has abused this discretion by not adequately heeding the safe~rds 
for·determining comparability will the appellate court reverse; 

r (People ex :rel. .State Pa;r:k Com. ~ Johnson, 203 Cal. App.2d 712, 
~ 719 [22 Cal. Rptr. 149].) 

c 

5. Evid. Code § 816; Condemnation Pr,.ctice Handbook §§ 4.26-4.27, 
4.30-4.31 (Cal. Cont. Ed. Bar 1973). 

6. See, e.g., Community Redevelopment Agency v. Henderson, 251 Cal. 
App.2d 336, 59 Cal. Rptr. 311 (1967) (properties much larger, in 
different areas with different zoning and uses; rejected); San 
Bernardino County Flood Contt6i District v. Sweet, 255 Cal. App .2d 
889, 63 Cal. Rptr. 640 (1967) (properties three to five miles 
distant; admitted); County of Los·Angeles v. Union Distributing 
Co., 260 Cal. App.2d 125, 67 Cal. Rptr. 107 (1968) (property across 
the street, improved, rented and used, excluded; condemned property 
was unimproved and vacant for over 40 years); Pleasant Hill v. 
First Baptist Church, t Cal. App.3d 384, 82 Cal. Rptr. 1 (1969) 
(properties less than one mile apart but in different cities; 
admitted); County of San Louis Obispo v. Bailey, 4 Cal.3d 518, 93 
Cal. Rptr. 859, 483 P.2d 2'/ (1971) (comparable sales 30 to· 50 miles 
away from condemned land; admitted). 

7. 24 Cal. App.3d 959, 970, 101 Cal. Rptr. 428, _ (1972). 
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Section 816 has crystallized an extensive, liberal, and well

devaloped body of case-law relating to admissibility of comparable 

sales. ,Its application to nortcondemnation cases is appropriate for both 

real ,and personal property value de'terminations and will favorably 

resolve the present unce'rtainty concerning the use of comparable sales 

on direct examination'in noncondemnation real property cases. 

Sales to Public Agencies 

Com~arable sal~s, and sales of the 

a basis for an opiniOn of value only if 

subject property, may be used as 
, 1 

"freely made." A forced sale 

or other involuntary sale is not an accurate' gauge of market value; 

foreclosure, execution, and possibly probate sales are examples of sales 

that may be inadmissible for this reason. 2,;, 

Sales to persons having 'eminent d~in power may'or may not be 

voluntary; but are inherentily suspect.' Prices paid by a condemnor may . ,.:. 
be more or, lesl! ,than ,the, mark,et value of the property because of either 

party's desire to 'avoid'litigat1on. When the litigation avoidance 
, 

motive 'is prominent, the sale price is not ,II, 'reasonable or fair index of 

value. 3 

In noncondemnation cases, evidence of sales to public agencies is 

apparently admis~ible if it can be shown that the slll~s were "volun-
4 tarily" made. Section 822(a) of the Evidence Code, as a matter of 

L Evid. Code§§ 815 (subjecfproperty),. 816 (compsrable sales). 
:.!' 

2';" B. Witkin, California Evidence§ 446 (1966);'.r; ;'Dankert, Condemna
,U01i"Practice Handbook, 14 Califbmta Real Estai:eL'sw & Practice 

",' §509~07 (1976). ' " 

3. ,', South Bay Irt. Dist. v. California-American Water Co., 
,App~3d 944;':983, 133 CaL Rptr;'166, _ (1976); Note, 
Evidence in California Cortdti!l$atiOn ' Cases, 12 Stan. L. 
784-85 (1960)." ,'" , , " 

61 CaL 
Valuation 
Rev. 766, 

4. County of Los Angeles v. Faus, 48 Cal.2d 672, 679, 312 P.2d 680, 
682-83 0(957); Carlson,' Statutory Rules of Evidence for Eminent 
Domain Proceedings, 18 Hastings L.J. 143. 155 (1966). 
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c 

. Li -, 

c 

5 policy, excludes from consideration all sales to potential condemnors. 

Such transactions are considered settlements in compromise of litigation 

ot tend to exhibit the characteristics of forced sales. 6 They are not 

sufficiently voluntary as a general rule to justify the investigation 

and trial time and the collateral inquiry required to admitthemor,to 

risk the substantial possibility of error or prejudice,from their admis

sion. 

Offers to Buy or Sell 

General noncondemnation law' 'is unclear as to the admissibility of 
, , 1 

offers to buy or sell property as evidence of market value. Until 

1958, the general rule was that evidence as' to what the owner was offer

ed for the property or what other persons seeking the purchase of simi

lar property were willing to give for it, or as to offers of the owner 
2 

to sell the property at a specified price, was not admissible. A 1958 

Supreme Court Case, Pao Ch'en Lee ~ Gregoriou,3 permit'ted an oral offer 

to purchase the property as evidence of the value of the property, but 

this case has not been followed. 

5. 

6. 

1. 

2. 

'. ~ , 

Recommendation and Study Relating to Evidence in Eminent' Domain 
Proceedings, 3 Cal. L. Revision Comm'n'Reports A-I, A-7: 

Sales to persons that could have acquired the property by 
condemnation for the use for which it was acq~ired should be 
excluded from consideration on the issue of value'. Such' a 
sale does not involve a willing buyer and a'''willing seller. 
The costs, risks and delays of litigation are factors that 
often affect the ultimate price. Moreover, sales to condem-

, nors often involve partial takin'gs. In such cases valid 
comparisons are made more difficult because of the difficulty 

'in'allocating the compensation between the value of the part 
taken and the severance damage or benefit to the remainder. 
These sales, therefore, are not sales in the "open market" and 

I . - . 

should not be considered in a determination of, market value. 

California Condemnation Practice § 9.49 (Cal. Cont. Ed. Bar 1973); 
Uniform Eminent Domain Code § 1113(1) (1974) (Comment). 

Carlson, Statutory Rule's of Evidence for Eminent Domain Proceed
ings, 18 Hastings L.J. 143, 156 (l966)';T. Dankert, Condemnation 
Practice Handbook, 14 California Real Estate Law & Piactice, § 509.21 
(1976). 

31 Cal. Jur.3d Evidence § 193 ( __ ). 

3. SO Gal. 2d 502, 326 P.2d1)5 (1958). 
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'" 

Evidence Code Section 822{b) makes clear that offers, options, and 

listings to buy, sell, or lease property are inadmissible to support a 

valuation opinion. This rule is consiatent with the majority view in 

the United States, which regards such evidence as inherently unreliable, 

ea~ily susceptible t:o'abusive~ipulation, and at best merely a repre-

sentation of the opinion of one' party to a hypothetical transaction that 

was never confirmed by'the opinion of another. 4 Moreover, offers re

quire collateral inquiry to determine if they are an accurate indication 

of market value or if they are influenced by personal reasons unrelated 

,to market value, and the offeror may not be before the court and subject 
: 5 

to· cross-examination. For these reaaons', 'and because the value of 

,evidence of offers is slight, they are, excluded entirely from considera-
6 .. tion except as admissions. 

'Extension of Section 822{b) to,nbncondemnation cases will resolve 

the present ambiguity in the law in accordance with the weight' of exist

ing California case law. 

Leases of Subject Property' 

Theoretically, the reasonable rental'value of the property is an 

accurate guide to the value of the property at any particular time, and 
1 

an existing lease ia relevant evidence of the reasonable rental value. 

Section 817 of the Evidence Code codifies the rule that a lease of the 

~Jbject property may be used as a bssiS for an opinion as to the value 
:'.' '" I ;. - 2'- . ..! i 

of 'the property., Extension of the Evic!.e1;\ce CO,de to noncondemnation 

~a~~s wOulci'notchange this general principle of law.
3 

, . ",. ,-;',: ,"': 

4. Uniform Eniinent Domain Code ~ 1113(2)' (1974) (COIIIIIIent) • 
. ,L: j. '-.-. '-": ... 

5. "Note, "VAluation Evidence in California Condemnation Cases, 12 Stan. 
;L;' Rei7;' '766, 785-88 (1960IT· . ""', 
": . .':.; 

6. ' ae<i<lliimendatiori' and Study Reiati11S'tdEvidence in 'Eminent Domain 
Proceedings, 3 Cal. L. Revision Comm'n Reports A-I, A-7-A-S (1960). 

1. San Bernardino County Flood Control District v. Sweet, 255 Cal. 

2. 

3. 

App.2d 889, 63 Cal. Rptr. 640 (1967); California Condemnation 
':Ptacti~e. § 4. 56 '(CaL Cont. Ed. Bar 1973). : 

, <;:=-j~ I :" , ,: • " ! 

People v. Lynbat, 
320, (1967); 
(1956';-People v. 
(1963). 

Inc., 253 Cal. App.2d 870, 'S76, 62 Cal. Rptr. 
People v. Dunn, 46 Cal.2d 639, 297 P.2d 964 
Pera, 190 Cal. App.2d 497, 12 Cal. Rptr. 720 

See. e.g., Foreman & Clark Corp. v. Fallon, 3 Cal.3d 875, 479 P.2d 
362, 92 Cal. Rptr. 162 (1971); 31 Cal. Jur.3d, Evidence § 195 
(-). 
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Comparable Leases 

, AS' a general rule, leases 

, " "~oDipa:ra.ble pr~pe~ty, have been 
. ':, "': . 1 .... ,-: 

of comparable; property, ~like, .s,ales of , .' - - -. 

ina~ssible to show the value of prop-

erty bEling valued. A major problem in the comparison of lease :data as 

opposed to sales data is tha:t, in addition to, land size, $hape. loca-. . -.-. .'. .' 

tion, and utility, 'the terms, circumstances, and conditions of the lease , , 2 " 
must also be taken into account. 

Evidence Code Section 818 p~rmits !Ise of compar,allle ,le~es for the 

limited purposes of determin~ng the value of a leaseho14, ~nterest in the 
," ':. ,"' "... - , ••.... j', • 

subject property and for deriving a reasonable rental value fQr I:he 
. ~ :., ,:. - "'" ...• - . !' .or .. ~ " 

subje~t property for purposes ofcapitalization.The~afe~4r4~4efin-
, . ". - : :t;; ," .,.,' ; 

ing criteria for comparabili~y of sales io, SectiQn 816, ~re:f.ncqrporated 
.:, ',-,' ".;' .; ,- . ' '.' ':i- ',' . . ' -, 

in Section 818; for leased property to be considered c~mparab~e fOr 
. .' : . . . . . 

purposes of basing an opinion on it, it must meet the criteria specifi-

cally set forth in Section 816. 3 ," ' ; " 

'Evidence Code 'Section 818 thus 'represents a iiKi'dest bu'treasonable 

eXpanliion of the general 'law relating t'oadinissibilft'y "ofeV:Ldence to 

prove value of 'proper'ty. 

Value of Other Property 

Although sales and leases of comparable property are a proper basis 
.. ) ,';;: ,"; .' 

for an opinion as 

, property is not a 

to value, an opinion of the value of ,the, comparable " '1 ' , " , ' ',;,,' ,', 
proper basis., Consideration of an ,opinion of ,the 

1. Whitaker, California Property Valuation, 2 U. S. F. L. Rev. 47, 76 
(1967) • 

2. T.Da.j~rt, Cond!"1nnaFiq~P~~(:t1.C~ HSr;dbook;, 14 California'Real 
Estate Law and Practice § 509.25 (1976). 

3. City of Ontario v. Kelber, 24 Cal. App.3d 959,101,Cal. ,Rptr. 428 
(1972) . 

1. Evid. Code §§ 816, 8U,.'8i2(d)~ While it has bG\eo"suggested that 
,this rijle might ,hay~the: affe,ct ,of precluding a ¥1.t;ne~s,from testi
fying to adjustments in sales of comparable property used as a 
basis for an opinion, Section 822(d) is not so in,tep,dec/. :and has not 
been so applied. See, e.g., Merced Irrigation Dist. v. Woolsten
hijlme, 4 Ca,1,.3d ,4l8" 501-03, ,483 P.2d 1, ~6::F, 93 Cal.;:Rptr 833, 
84,11-:,49 (1'971), ; Recommenc!atign, Relatin¢ !!!. Evidence £t Karket Value 
of Property; 14 Cal. L. Revision Corom n Report-& i05, 122, (977) 
(Comment to Section 822(d»; T. Dankert, Condemnation Practice 
Handboo~ • .14Cali;f, 1J.E\al Estate Law & Practise. §509,.05 (1976); 

'California Condemnat;ion Px:actice" ~ 9.'49 ,(Ca1.Cpri~. E~. Bar 1973). 
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value of property other than that being valued is remote and would 

require the determination of many other collateral questions involving 

the weight to be given the opinion, which would unduly prolong the 

trial} By the same reasoning, an opinion 'as to value may not be based 

on the capitalized value of rental or other income from comparable 

propetty.3 This would involve irrelevant collateral matters that would 

tend to confuse the jury and consume undue amounts of' trial time. 4 

These rules are specific applications of the general principle that 

evidence may be' excluded if its probative value is substantially out

weighed by the probability that its admission will necessitate undue 

consumption of time or create substantial danger of confusing the issues 

or of Diisleading the 'jury. 5 The specific application is appropriate in 

any case 'in which the value of property is in issue. 

Capitalization of Income 

Although commonly used,in inheritance taxation cases, California 

law generally precluded capitalization of income to value real property 
1 

until the enactment of the Evidence Code valuation provisions. The, 

reason for this position was that the capitalization technique involves ~ 

a significant potential for inaccuracy. It requires an estimate of the 

expected annual income from the property, and sele'ction of an approp-

riate capitalization rate. A small difference in capitalization rate 
2 will substantially affect the resulting value. '" Because of the multi-

tude of data required for accurate analysis, the income capitalization 

2. Recommendation and Study Relating to Evidence in Eminent Domain 
Proceedings, 3 Ca1.L. Revision Coiii'iii' n Reports A-I, A-a (1960); B. 
Witkin, California Evidence § 447(3) (1966). 

3. 'Evid. Code § 822 (f). 

4. Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev. 
47, 84 (1967); Carlson, Statutory Rules of Evidence for Eminent 
Domain Proceedings', 18 Hastings L. J. 143, 158 (1966). 

5. Evid. Code § 352. 

1. California Co'ndemnation Practice § 4.49 (Ca1. Cont. Ed. Bar 1973); 
Whitaker, ~ Property Valuation in California, 2. U.S.F. L. Rev. 
'47, 76-78, 103-05 (1967). 

,2,. T. Dankert, condemnation Practice Handbook, 14 California Real 
Estate Law (. P'rattice § 508.11 [4J (1976). 
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,technique is of ten' unreliable' and may result in'spec~lative values.) 

,: Thereare"situation's' where the technique' c~ yield accurate results 

which msy be objectively tested. The clearest examPle is Where rental 

1s'tbe ,R1ghest"use oj'the property and it has been coimDitted' to that 

lise,since rent ineomeiS often stable and largely attributable to the 

property, and infoi:mationaB' to similar investments' is frequently avail

able'tb',!ndicate accurately the cajJitalization rate. 4 It i.!J" in this 

situation that Evidence Code Section '819 liberalizes case'lswby permit

ting lise of the capitaliZation of income technique. S 

Section 819providlis'safegtiards againstspiicUlli.tive values 'bY 
imposing a number of limitations on use of the'capitaiizatiort tech-

i 
,6 ',' .. 

nque:' 

(1) 'Onlytentai income; 'as oppoiiedto income or prdtii:sfrcim a 

business conducted on'the propetty, 'msy be cap:i.talized. This,' preserve s 

the(general rUle'that busmess'fdcome may not 'be used 'to showtlie value 
7 of property. 

~ " -:, ., -
Profits from a business may'n'ot be capitaliLzed becSuse 

3-. Note, Valul¢f'imEvidencein California Condemnation' Caiies , 12 Stan. 
L. ,Rev. 7,66~,},91-800, (1960);Wliitaker,silprs, 2,U.S.F.L. Rev. at 

,77, Seealsi:J ,Decisi~n; No., 80480, 74 Cal. P.U.C. Opinions 232 
(1972) (capitallzatienapproach "uncertaiLn,n, other approaches have 
"greater reltL:abiH,ty'") • 

. ;"' 

4.' 'Note, sUpI'a, 12 'St,an.,, L. Rev. at 794 • 
.- : 

5. Whitaker, supra, 2 U.S.F. L. Rev. at 78: 

6. 

7. 

Section 819 allows a witness to consider the capitalized 
net rental value of ,the propert~ as a basie for his opinion of 
'the value of that property'; This change sccords with the 
appraiser! s use of thb method to value' income-producing 
prope-rties, eape cia lly , those subject, to long term'leases; and 
i.11 fai,:t,' many appraisers srgue; that' ,capitalization is theo-

, , r~itfcally' the most accurate valuation method. [footnote 
, omittedj-' , The usual' problems with the capitalization method 
·are lessened by restrictingtlie useof;·,the method to capital
iZation 'of rental value, not income from the pr.,perty or 
profits' of aJ business conducted on' the, property. 

, ~. , 
Carlson, Statutory Rules of Evidence for Eminent"Poma,in- Proceed
ings, 18 Hastings L.J. 143, 151-52 (1966). 

, , , 
p~opi.e v. Dunn, 4'6 Cal. 2d 639, 297 P.2d 964 (956); de Freitas v. 
Town of Suistm City, 170 CaL 263, 1~9 p" 55,3,~1~1S)." 

-21-



this would introduce unduly speculative and uncertain elements depending 

upon managerial skills or other factors that are remote from the issue 

of property value. 8 

(2) Only the reasonable, as opposed to the actual, net rental value 

may be capitalized. The actual rental may be above or below market, 

which when capitalized results in a distorted value. 9 

(3) In deriving a reasonable net rental value;ooly leases that 

satisfy safeguards of comparability may be used;lO 

(4) Only rental 'from existing, as opposed to hypothetical, improve

ments may be capitalized. This rule prevents undue speculation; it 

preserves existing law. 11 

Section 819 is a carefully circumscribed expansion of the general 

law relating to ev-idence of market value. It is consistent with the 
12 

pract-ice -in inheritance tax valuation cases. Since its enactment, one 

noncondemnation appellate case, City Bank of San Diego ~ Ramage,13 has 

enunciated similar rules: 

8. Cf. Uniform Eminent Domain Code § 1110 (1974)' (valuation witness 
may not capitalize income or profits of a business conducted on the 
property). Where the property being taken is' the business itself, 
however, capitalizat-ion of the business -income or profits is per
missible. South Bay Irr. D-ist. v. California-American Water Co., 
61 Cal. App.3d 944, 133 Cal. Rptr. 166 (1976); Pollak & Downs, The 
Antiparalleling Statute: ! New Dimension in Public Utility 
Condemnat-ion, 60 Cal. L. Rev. 1116, 1133-34 (1972). 

9. California Condemnation Practice § 4.44 (Cal. Cont. Ed. Bar 1973). 

10. ",Evid. Code § 818; City of Rosemead v. Anderson, 270 Cal. App.2d 
',260, 266, 75 Cal. Rptr. 575, (1969) ("Similar safeguards [to 

comparability) are provided with respect to the terms of leases 
, where the ~apitalization of income approach is used by the expert 
, in supporting h-is opin-ion of value. ") In Parker y!. City of ~ 
Angeles, 44 Cal. App.3d 556, 118 Cal. Rptr. 687 (1974), an ap
praisal witness derived a capital1zation rate from comparably sized 
properties wh-ich by reason of their location were not particularly 
campar,able to the subject property • The court noted that because 
of the' comparability problem, apparently, the trial court dis
counted the ,opinion of the witness. 44 Cal. App.3d at 562, 118 
Cal. Rptr. at ___ • 

11. People ". Johnson, 203 Cal. App.2d 712, 22 Cal. Rptr. 149 (1962). 

12. See Whitaker, supra, 2 U.S.F. L. Rev. at 103-05. 

13. 266 Cal. App.2d 570, 586, 72 Cal. Rptr. 273, _ (1968) (fore
closure and fraud). 
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In the case of property actually yielding an established 
regular income, the capitalization of the net income, taking into 
account the replacement cost of improvements as of the relevant 
date, is a highly significant index of market value as of that 
date • 

. 'j. ~. , , ., 

The question.of the adaptability of the subject property for a 
specific use is one of the matters to be considered in arriving at 
an opinion as to its highest and best use. The profitability of 
such use measured in terms of specific ·amounts, and dependent upon 
the nature and cost of specific improvements yet to be made, is not 
admissible evidence on the subjett'of fair market value. 

Extension of Section 819 to all noncondemnation cases will be beneficial 

and will preserve the rule of the Ramage case and inheritance taxation 

cases. 

Replacement Cost 

The extent to which replacement cost may be used to value land and 

structures is not clear. There is scant case law to the effect that 
1 depreciated replacement cost is .. a proper means of valuing structures, 

2 and the technique is commonly used in property tax assessment cases. 

Evidence Code Section 820 makes clear for eminent domain and in-
• J "; 

verse condemnation cases that depreciate~ reproduction or replacement 
;7: '. 

cost may be used to value prop~rty. This represents a significant 

change from prior law, and aligns California with the majority of other 
3 jurisdictions. 

Section 820 includes a number of limitations to assure that the 

replacement cost technique will be used only where appropriate. The 

technique may nOI:'b~ used'unless the improvements enhance' the value of 

the property for its highest and best use; otherwise application of the 

1. Cleland v. Thornton, .43 Cal. 437 (1872); Williams v. Fada, .112 
Cal. App. 455, _. P. _ (1931); 31 Cal. Jur.3d Evidence § 192 
(-). 

2. Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev. 
47, 89-91 (1967). 

3. Note, Valuation Evidence in California Condemnation Cases, 12 Stan. 
L. Rev. 766, 803-07 (1960); Carlson,.Statutgry Rules E! Evidence 
for Eminent Domain Proceedings. 18 Hastings L.J. 143, 150-51 (1966); 
Whitaker, supra L 2 U.S.F. ·L. Rev. at 16-81. See .. '11so. Uniform 
Eminent Domain Code § 1111 '(1974) (adCipting s provision compar'lble 
to Section 820). 
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replacement cost 'teclmique wOUld result in an improperly low value. 4 In ::> 
, ,apP,lying the techniq,¥!,only matters that reasonably may be, relied upon 

'by an expert maybe used. 
5 

And tcplaceI:lent ccst may cnly be't:Bed when 

relevant to the particular property being va1ued. 6 
.' " " 

The effect of Section 820 is to,brtng the standards for judicial 

'valuations and appraiser vli1uationst10ser together, and to resolve 
, 7 

previous uncertaintY'in the law. It should apply to noncondemnation 

cases generally. 

"Conditions in Vicinity 

Market value of property is based on the highest and best use to 
1 

which the property can be put. In determining the value of property, 

it is desirable not only to determine its adaptability for a particular 

use by ,virtue of intrinsic characteristics such as size, shape, and 
2 topographical conditions, ,b>u~ alsotQ, detenq.ne the character of the 

neighborhood and tren\ls in, ,dev!!lop~nt D~, otller property in the general 
, 3 

vicinity" , 

Evidence Code Section 821 codifies t~;ru1e t~at a valuation wit

ness may take into account as a basis for ~, opinion t~e nature of the 

improvements on properties in the general v;icinity, an,d the <;Jun::llcter of 

4. T. Dankert, Condemnation Practice Handbook, 14 California' Real 
,Estate Law and Practice § 508.11[3] (1976). 

I 'J.' "" . 

5.' Evldence Code § 814; cf. People, v. LeadershipJ,Housing SystelPS, 
,Inc. ,24 Cal. App.3d 164, 100 Cal. Rptr. 747 (1972) (only factors 
that woUld be taken into consfdeiatien"':i.n open' matket "may' be' con-
sidered). " i', >, 

6. ,Redevelopment Agency v. Del-Camp Investments, Inc., 38 Cal. App.3d 
836, 842, 113 Cal. Rptr., 762,:_ (1974). 

7. Whitaker, supra, 2 U.S.F. L. Rev. at 81. 

1. Sacramento S.R.R. v. Hellbr,on; -.156"Ca1. 408, ,104 P. 979 (1909). 

2. HayWard Union High School 
,Cal. Rptr.' '150 (1960). 

-,", . 

Dist. v. Lemos, 187 Cal. App.2d 348, 9 

. .. ':oj· . :,. 

t:~li~~tnik:don4~~ation Practice" § 4.8 (Oa:],,; C(m!:"Ed; :~,ar 1973). 
1: i'" , l I 

! ' j • 
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the existing uses being made of such . properties •. This cod1fies prior 
4 eminent domain case law. Noncondenination law on this point is not 

clear. 

Ass·essed Value 

Evidence Code Section 822(c) precludes use of the assessed valua

tion for taxation purposes to determine the value of property. It is 

well recognized that assessed values of property cannot be relied upon 

as an indication of its market value since they are ~enerally applied 

with an eye to equalization of tax loads rather than an ascertainment of 

market value, and are seldom determined in a consistent and systematic 
1 

manner. Application of. this provision in noncondemn~tion cases would 
2' codify existing law, and would be consistent with the rule in the 

majority of other jurisdictions. 3 

Noncompensable Items 

Evidence Code Section 822(e) requires that a valuation witness 

exclude from consideration in forming an opinion the influence of non

compensable items of value. This provision has greatest application in 

eminent domain and inverse condemnation proceedings, where such matters 
1 as the effect of an exercise of the police power are excluded. Other 

noncompensable items in eminent domain include personal inconvenience, 

annoyance, or discomfort, damages resulting from diversion of traffic, 

damages due to impairment of view, and change in the character of the 

4. Note, Valuation Evidence in California Condemnation Cases, 12 Stan. 
L. Rev. 766, 774 n.51 (1960). Section 1112 of the Uniform Eminent 
Domain Code is modeled after Section 821 of the Evidence Code. See 
Comment to Uniform Eminent Doma.in Code § 1112 (1974). 

1. Recommendation and Study Relating to Evidence in ~E!mi~n~eng!t)~~~~ 
Proceedings, 3 Cal. L. Revision Comm'n Reports A-I, A-8 
Uniform Eminent Domain Code § 1113(3) (1974) (Comment). 

2. 31 Cal. Jur.3d, Evidence § 196 ( __ ). 

3. Whitaker, Real Property Valuation in California, 2 U.S.F. L. Rev. 
47, 83 (1967). 

1. See Uniform Eminent Domain Code § 1113(6) (1974) (Comment). 
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'neighborhood. 2 These items are peculiar to the substantive law of 

eminent domain 'and inverse condemnation, and application of Section 

822(e) to noncondemnation caseawould not change the substantive law of 

those cases. Section 822(e) reiterates a general rule applicable in any 

,::ase in, which,opinion teatimony is given-a witness may not base an 

opinion on any matter that, the witness "is precluded by ,law ,from us-

ing.,,3 _,',' 

Proposed legislatiOn " J' 

The Commissi6n's recommendation wou1d:be~ffectUated by enactment 

of the following measure: 
-: ".": 

Ali act to EUDend' Secti~l).s 810, 813, and 814 of and ~~ ildd Se,::tion 

823 t~ 'the Evidence Code, relating to evidence in the valuatio,!of 
• ,~. . i" .' ; 

property. 

The people of tile State ,of CalifQrnia do enact as follows:, 

""! , " 

\:'. 

. " . . I . . . . 
2. See, e. g' •• ,Whitaker, ~ Property 

U.S.F. t'. Rev. 47, 58 (1967). 
Valuation in California, 2 

3. -Evid., :Co~~ ,1(801, 802;" see also, ,Evid. Code § 803. 
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40312 

Evidence Code § 810 (amended) 

SECTION 1. Section 810 of the Evidence Code is amended to read: 

810. ;Fft~s (a) Except where another rule 1!. provided Ex. statute, 

this article provides special rules of evidence applicable eft~y te 

e~fteftt demd~ft dfta ~ftverse eeftdemftftt~eft pr&eeea~ft~s to any action in 

which the value of property is to be ascertained 

(b) This article does not govern ad valorem property tax assessment 

£!. equalization ptoce'edings. 

Comment. Section 810 is amended to remove the limitation on 
application of this article to eminent domain and inverse condemnation 
proceedings. This article applies to any action or proceeding in which 
the "value of property" is to be determined. See Section 811 and Com
ment thereto ("value of property" defined). See also Sections 105 and 
120 ("action" includes action or proceeding). These cases include, but 
are not limited to, the following: 

(I) Eminent domain proceedings. See, e.g., Code Civ. Proc. § 1263.310 
(measure of compensation is fair market value of property taken). 

(2) Inheritance taxation. See, e.g., Rev. & Tax. Code §§ 13311, 
13951 (property taxed on basis of market value). 

(3) Breach of contract of sale. " See, ~ Com. Code §§ 2708, 2713 
(measure of damages for nonacceptance, nondelivery, or repudiation is 
based on market price). 

(4) Mortgage deficiency judgments. See, ~ Code Civ. Proe. 
§ 580a (judgment calculated on fair market value of property). 

(5) Gift taxation. See, e.g.,'Rev. & Tax. Code § 15203 (gif~ tax 
computed on market value of property). 

(6) Fraud in the purchase, sale, or exchange of property. See, 
e.g., Civil Code §3343 (measure of damages based on actual value of 
property). 

(7)'Other cases in which no statutory standard of market value or 
its equivalent is prescribed but in which the court is required to make 
a determination of market value, such as marriage dissolution. See, 
e.~., Int'e Marriage of Folb, '53 Cal. App.3d 862, 126 Cal. Rptr. 306 
(l 75). -

- "This article applies only whete market value is to be determined, 
whether for computing damages and benefits or for any other purpose. h In 
cases involving some other standard of value, the rules provided in t is 

'article are not made applicable by statut~. 
The introductory proviso of subdivision (a) assures that, where a 

particular provision requires a special rule relating to value, the 
s ecial rule prevails over this article. ~ee, ~ Com. Code §§ 2723-_ 
2~24 By virtue of subdivision (b), property tax assessment and e~jal~ 
zati~n proceedings, whether judicial or adm~ni§~r~~~;e'I~~6_16~ls(eq:~1_ 
to this article. See, e.g., Rev. C& ~ax'T~~ e 18 (public revenues regula-
ization proceedings); Cal, Admin. 0 e, . 
tions). i hearing to ascer-

Nothing in this section is intended to requ re a d b t t te 
t where a hearing is not require Y s au· 

tain the value of ¥rope~o~e §§ 14501-14505 (Inheritance Tax ~feref 
See, e.g., Rev. & reaxq~ired to conduct hearing to ascertain va ue 0 
permitted but not 
property). 
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EVidence Code § 813 (amended) 

SEC. 2. Section 813 of the Evidence Code is amended to read: 

813. ,,(a) The'value of property may be shown only by the opinion 

of the ,following"persons : 

(1) Witnesaes qualified to express sueh opinions t .!..' 

(2) The owner of the property or property interest' beilig valued t 

a!l" • 

(3) An officer, regular employee, or partner desfgriated by' a 

corporation, partn,ership, or unincorporated association ,t!)at; ·is the 

owner of the property or property interest being valued; 'if' ' the' designee 
. ~. "', ' 

is,knowled&,,,,ple as to the valu~ of the property or propef~1nterest. 

ill FOr" the purposes of subdivision ~ "owner of tlieproperty £!. 

pi~pertyinte:rest being valued" includes, but is not Umi'i:~d, to, !!. 

, person entitled·to possession of' the property. 

'~~~ (c) 'Nothing in this ~ection prohibits a view, of ,the, property 

being valued or the admission of any other admissible' evidi!nce' (includ-. ~" . 

ing but not limited to evidence as to the nature and .con\tition .. of,the 

property and, in an eminent domain proceeding, the character of ·'the 
~ , . 

improvement proposed to be constructed by the plaintiff,), .for the. limited 

pilrpose of enabling the court," jury, or referee' to understand and weigh 
. . ". r .'. I' . 

,the testimony given under subdivision (a); ,and such'evidence, except 

'evideri"ce'of the character of the'improvement p~oposed to'be constructed 

by the!plaintiff in an eminent domain proceeding, is subject to impeach

ment a~t rebuttal. 

~,,~ Fet'" tke p~ea~ M a~<i*",~d,"!l fah !!eWfte1!' M tile ':pyepe1!ty . ," . 

e~ p1!llpe~y i!ltereet bei!l~ yai~e<i~ i!leiMeeST b~ is'!l •• ' limitee ~T 
... I 

Ii peree!l e!ltitiee te peasessie!l ef eke,prepereYT 

(d), Nothing in this section preciudes !!. detE!r1l1ip.ation of the value . ' , 

,of proJl~i:ty outside the range of opini~ntestimony in the ~2t!!. 
, ~, 

judgment taken Ex. default. 
. . , . . . 

," 
Comment. One effect of Section 813 is,to require th~t a determina

tion of the value of property must fall within the range of the opinion 
t.estimony. State v. Hherity, 275 Cal. App.2d 241, 249, 79 Cal. Rptr. 
591,(1969). Subdivision (d) codifies' an exceptibn to this rule. 
See'City Bank ot' SIl'Q.Diego v. Ramage, 266 Cal. App.2d 570, 585, 72 CaL 
Rptr. '273, _ (1968) (tprec1o sure >:. 
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Evidence Code § 814 (technical amendment) 

SEC. 3. Section 814 of the Evidence Code is amended to read: 

814. The opinion of a witness as to the value of property is 

limited to such an opinion as isbas~d on matter perceived by or personally 

known to the witness or made known to him the witness at or before the 

hearing, whether or not admissible, that is of a type that reasonably 

may be relied upon by an expert in forming an opinion as to the value of 

property, including but not limited to the matters listed in Sections 

815 to 821, inclusive, and Section 823, unless a witness is precluded by 

law from using such matter as a basis for his ~ opinion. 

Comment. Section 814 is amended to reflect the enactment of Section 
823, listing commodity market reports and used car price guides as 
proper bases for opinions. While the value of property may be determined 
by reference to matters listed in Sections 815 to 821 and 823 where 
appropriate, an opinion as to value may also be based on any other 
matter that satisfies the general requirements of Section 814. See, 
e.g., City of Los Angeles v. Retlaw Enterprises, Inc., 16 Cal.3d 473, 
486 n.8, 546 P.2d 1380, n.8, 128 Cal. Rptr. 436, n.8 (1976) 
(price trend data admissible); South Bay Irr. Dist. v~alifornia
American Water Co., 61 Cal. App.3d 944, 980, 133 Cal. Rptr. 166, 
(1976) (capitalization based on nonrental income admissible); Redevelopment 
Agency v. Del-Camp Investments, Inc., 38 Cal. App.3d 836, 842, 113 Cal. 
Rptr. 762, ___ (1974) (capitalization based on gross rentals admissible); 
People v. Home Trust Investment Co., 8 Cal. App.3d 1022, 1026,87 Cal. 
Rptr. 722, ___ (1970) (noncomparable sales admissible). 

40314 

Evidence Code § 823 (added) 

SEC. 4. Section 823 is added to the Evidence Code to read: 

823. Notwithstanding any other provision of this article, when 

relevant to the determination of the value of property, the following 

matter is admissible as independent evidence and is a proper basis for 

an opinion as to the value of property: 

(a) If the property being valued is regularly bought and sold in an 

established commodity market, reports in official publications or trade 

journals or in newspapers or periodicals of general circulation pub

lished as the reports of the market. The circumstances of the prepara

tion of such a report may be shown to affect its weight but not its 

admissibility. 

(b) If the property being valued is a motor vehicle, used car price 

guides customarily used by California automobile dealers for a motor 

vehicle of that year and model. 
-29-



Comment. Section 823 is an exception to the general :rules that 
value may be shown only by opiJlion testimony (Section 813(a» and that 
value may not be based on an opinion of the value of other property 
(Section 822 (d» • Subdivision (a) 19 derived from COIIIIDi!rcial Code 
Section 2274 (prevailing price of gQods). Subdivision (b) 19 derived 
froln Code of Civil Procedure Section 690.2 (exemption of motor vehicle 
from execution). . 

• . i . 
. , 

i' -30-
; .... 

I 
I 

\ 

J 



APPENDIX (EVIDENCE conE §§ 310-822) , 

EVIDENCE OF,l1ARKET VAI,UE OFPROP,ERTY 

31564 

310. This artic~e provide's specia~ ru~es of evidence applicable 

only to eminent domain and inverse condemnation proceedings. 

31565 

811. As used in this article, "value of property" means' lllEirket 

value of, any of the following: 

(a) Real,property or any interest therein. 

(b) Tangible personal property. 

315'66 

812. This article is not intended to' alter or 'change the existing 

substantive law, whether statutory or decisional, interpreting the 

niean<lng of "market value," whether denominated "fair market value" or 

, otherwise. 

31567 

813. (a) The ' value of property may be shown only by the opinions 

of: 

(1) ,Witnesses qualified to express such opinions;, 

(2) The ownl!r of,the pt'op&rty or property interest being valued; 

and:,' 

(3) An 'offlcer, regular -etttployee,or partner designated by a, corpo

ration, partnerilhip, or unincorporated association' that is the OImer of 

the property or property interest being valued, if the designee is 

knowledgeable as to the value of the property or property interest. 

'(b) Nothing'in this section prohibits'S' view of the property being 

villued. or the ad'm'!:sslon of any other' admiss'ib<le evidence (including but 

not limited' to evidence as' to 't'he nature and"conditilm of the property 

and, in an- eminent domain proceeding, the character' of the' improvement 

proposed to'be constructed by'the' plaintiff) -for the limited purpose of 

enabling the court,- jury,' or referee t'ounderstand 'snd wei'gh the testi

mony given under subdivi~ion (a); and su'ch- evidence; except evidence of 

the character of the improvement proposed-to'be constructed by the 

plaintiff it. an eminent domainpro'c'eed:Lng; 'is subject to impeachment and 

rebuttal. 
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(c) For the purposes of subdivision (a), "owner of the property or 

property interest being valued" includes, but is not limited to, a 

person entitled to possession of the property. 

31571 

814. The opinion of a witness as to the value of property is 

limited to such an opinion as is based on matter perceived by or person

ally known to the witness or made known to him at or before the hearing, 

whether or not admissible, that is of a type that reasonably may be 

relied upon by an expert in forming an opinion as to the value of prop

erty, including but not limited to the matters listed in Sections 815 to 

821, inclusive, unless a witness is precluded by law from using such 

matter as a basis for his opinion. 

31568 

815. When relevant to the determination of the value of property, 

a witness may take into account as a basis for an opinion the price and 

other terms and circumstances of any sale or contract to sell and pur

chase which included the property or property interest being valued or 

any part thereof if the sale or contract was freely made in good faith 

within a reasonable time before or after the date of valuation, except 

that in an eminent domain proce'eding where the sale or ,contract to sell 

and purchase incl~des only the property or property interest'being taken 

or a part thereof, such sale or contract to sell and purchase may not be 

taken into account if it occurs after the filing of the lis' pendens. 

31572 

816. When relevant to the determination of the value of property, 

a witness may take into account as a basis for his opiriton the price and 

other terms and circumstances of any sale or contra'ct to sell 'aild pur

chase comparable property if the sale or contract was freely made in 

good faith within a reasonable time before or after the date of valua-

tion. In order to be considered coinpilrabi", the sale or contract must 

have been made sufficiently near in time to the date of valuation, and 

the property sold must be locatedsu'fficiently' near the property being 

valued, and must be sufficiently alike in respect to character, size, 

situation, usability, and improv~ents, to make it 'clear that the,prop-
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erty sold and, the' property being valued are comparable' in 'willii, and that 

, the'price realUed for the property sold may fairly be consid~red as 

shedding light on the value of the property being valued. 

31569 

B17. (a) Subject to subdivision' (b), when relevant to the deter

mination 'of the 'value of property, a' witness may"t'akeint6"iccount as a 

basiS for an .'opin'ion ,the rent re'served and other terms and' circumstances 

<>f any, lease' which iiit!luded the property o'r' property inte'rest being 

valued or' any part tfu!reof which was in effect within a reiis~nable time 

before or after 'thi:",date of valuation,' except that in an" eminent' domain 

pro~eeding where the lease includes' only the property or property inter

est being taken or a part thereof, such lease may not be taken into 

account in the determination of the value of property if it is entered 

into after'the'filing of the'lis pendens. 

(b) A ;;itness 'may take inta account a lease providing for a rental 

fixed by a percentage or'othe± measurable portion df gross sales or 

g1"o,,"s income from a business conducted on the leased property only for 

the purpose of arriving at an opinion as to the "reasonable net rental 

value attributable to the property or property interest being valued as 

provided in Section B19 or determining the value of the leasehold inter-

est. 

31573 

81B. For the purpose of determining the capitali'zed' value of the 

reasonable net rental value "attributable to the' property 'o:t' property 

interest' being valued as provided in Section'B19 or determining the 

value of a leasehold interest, a witness may take' into'actount as a 

basis for his opinion the rent reserved and other terms and circum

stances of any lease of comparable property if the lease was 'fTealy made 

in good faith within a reasonable' time,before or after the date ,of 

valuation. 

31574 

B19. When relevant to the determination of the value of property, 

a witness may take into account aa' 'il basi's for 'his opinion the capital

ized value of the reasohable het :rental' value' attributable to the land 

" -3-



and existing improvements thereon (as distinguished from the capitalized 

value of the income or profits attributable to the businesl; cO\lducted 
thereon) , 

38724 

820. When relevant to thedeterm,ination of the value of property, 

a witness ,may take int? ac~ount as a l;>asis for his opinion the ,value of 

th~ ,property or property interest being valued ,as indicated b,y the value 

of the land together with the cost of replacing or reproducing the 
" , ' . . 

existing improvements thereon, if the improvements enhance the value of 

the property or property interest for its highest and best use, less 

whatever depreciation or obsolescence the improve"¥'nts have suf,fered. 

38723 

821. When relevant to the determination of the value of property, 

a witness may take into account as a basis for his opinion the nature of , , 
the improvements on properties in the general vicinity of the property 

or property interest being valued and the character of the existing uses 

being made,of such properties. 

31570 

822. Notwithstanding the provisions of Sections 814 to 821, the 

following matter is inadmissible as evidence and is not a proper basis 

for an opinion as to the value of property: 

(a) The price or other terms and circumstances of an scquisition of 

property or a property interest if the scquisition was for a public use 

for which the property ,could have been taken by eminent domain. 

(b) The price at which an, offer or option to purchase or lease the 

property or property interest being valued or any other property was 

made, or the price at which such property or interest was optioned, 

offered. or lil;ted for sale ,or lease, except that an option, offer, or 

listing may be introduced by a party as an admission of another party to 

the proceeding; but nothing in this subdivision permits an admission to 

be used as direct evidence upon any matter that may be shown only by 

opinion,evideo,ce under Section 813. 

(c). ,The value of a:ny property or property interest as assessed for 

taxation purposes or 

erty, but nothing in 

the ~IDQunt of taxes which may be due on the prop-
, f ". f : . , .' l 

this subdivision prohibits the consideration of 

-4-



·' 
• 

actual or estimated taxes for the purpose of determining the reasonable 

net rental value attributable to the property or property interest being 

valued. 

(d) An opinion as to the value of any property or property interest 

other than that being valued. 

(e) The influence upon the value of the property or property inter

est being valued of any noncompensable items of value, damage, or in

jury. 

(f) The capitalized value of the income or rental from any property 

or property interest other than that being valued. 
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