#D-300 10/25/78
Memorandum 78-48
Subject; Study D-300 - Enforcement of Judpments (Homestead
Exemption)

This memcrandum discusses the basic policy issues involved in
revising the homestead exemption laws (including the declared exemption,
the claimed exemption, and the mobilehome and vessel exemption). When
these issues are resolved by the Commission, the staff will be able to
draft implementing legislation for further consideration.

Accompanying this memorandum is a copy of the Commission consult-

ant's study, Adams, Homestead Legislation in California, reprinted from
9 Pac. L.J. 723 (1978). This reprint is being sent only to Commis-
sioners. Also attached hereto are the following exhibits:
Exhibit 1: Memorandum from Professor Stefan A. Riesenfeld on
Revision of Homestead Laws.

Exhibit 2: Declared homestead exemption statutes—-Civil Code
§6 1237-1304 (§ 1260 as amended, 1978 Cal. Stats.,
Ch. 993, § 1).

Exhibit 3: Claimed homestead exemption-~Code of Civil Procedure
§ 690.31 (as amended, 1978 Cal. Stats., Ch. 684,
§ 13.

Exhibit 4: Mobllehome and vessel used az a dwelling exemption--
Code of Civil Procedure § 690.3 (as amended, 1978
Cal. Stats. Ch. 993, § 2).

Exhibit 5: Probate homestead--Probate Code §§ 660-668.

Exhibit 6: Judgment llen statutes—-Code of Civil Procedure
§§ 674 (as amended, 1978 Cal, Stats., Ch. 203,
§ 1), 674.5, &74.7.

Exhibit 7: Letter from Mr. Rick Schwartz concerning Schoenfeld

¥. Norberg.

Two major questions run throughout the following discussion--
whether the homestead exemption is hest asserted by way of a filed
declaration or in proceedings initiated by the ereditor seeking to
execpote on a dwelling, and whether qualification for a homestead ex-
emption should have other consequences such as on conveyancing and
survivorship. Some of the following discussion will turn out to be
irrelevant depending upon which procedural scheme is ultimately se-
lected. However, the determination of the optimum procedural scheme
depends in part on the relative benefits and defects, both procedural
and substantive, of the various options.

The following waterial frequently refers to the Adams Study, (Adams,
Homestead Legislation in Califormja, 9 Pac. L.J. 723 (1978), copy sent
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to Commissioners on Oct. 19, 1978) and to the Riesenfeld Memorandum
which is attached hereto as Exhibit 1. We have not attempted in this
memorandum to summarize these materials so it willl frequently be neces-
sary to read the portions referred to in conjunction with a particular

discussion.

Purpose and Desirability of Homestead Exemption

The homestead exemption originated in the Republic of Texas in
1839. California enacted 1its f{rst homestead exemption in 1851. Forty-
four states currently provide some level of protection of the homestead
from the claims of creditors. The California provision is among the two
or three most generous, providing a $40,000 exemption for a head of
household and for persons 65 or older. 1978 Cal. Stats., ch. 993.

The commonly stated purpose of homestead exemption laws 1s to
provide for the security of the family home by protecting it from cer-
tain creditors {generally unsecured creditors) and by preventing its
alienation without the consent of both spouses. It is also suggested
that the homestead exemption serves to encourage home ownership, which
is assumed to be & societal good, and historically speaking is thought
to have been intended tc attfact gettlers to the western and south-
western states. Additional impetus occcurred where legislatures domi-
nated by rural interests attempted to thwart the collection efforts of
creditors representing urban interests or where debtors in the South
attempted to resist Reconstruction carpetbaggers. See 5, Riesenfeld,
Creditors’ Remedies and Debtors' Protection 302-03 {24 ed. 1975); Has-
kins, Homestead Exemptions, 63 Harv. L. Rev. 1289, 1289-90 (1950);
Vukowich, Debtors' Exomption Rights, 62 Geo. L.J. 779, 805-06 (1974).

The staff does not question the continuing need for the homestead

exemption. In a recent article, one commentator argued that the home-
stead exemption is "unnecessary and undesirable" because when such laws
were enacted "home ovmership was the norm and rental of apartments
atypical" whereas now "families commonly and convenilently make thelr
homes in rented houses oi apartuents.” See Vukowich, supra at 805.
Census statistiecs show, however, that 46.7% of all housing units in 1900
were owner-occupled and 53.3% were rental units, whereas 64.6% of all
housing units in 1975 were owner-occupied and 35.4% were rental units—-
counter to the trend suggested by Vukowich. See 1977 Statistical Ab-
stract of the Unhited States 781.
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Property Subject to Homestead Exemption

Civil Code Section 1237 provides that the "homestead consists of
the dwelling house in which the claimant resides, together with out~
buildings, and the land on which the same are situated.” The claimant
must actually occupy the property when the homestead is declared and
intend to reside there. See Ellsworth v. Marshall, 196 Cal. App.2d 471,
16 Cal. Rptr. 588 (1961). -

The term ''dwelling house” has been liberally construed to permit
exemption of an entire building only part of which 1Is used for residence
purposes. Under the older cases the bullding had to be primarily used
as a residence, but more recent cases permit a homestead ewven though the
primary purpose is business. See 3 H, Miller & M. Starr, Current Law of
California Real Bstate § 16.10 {rev. ed. 1977). We assume that this
question is only important where there is a dispute over whether pro-
ceeds are exempt because they derive from sale of a homestead. The
debtor's equity in an apartment house or motel would in almost all cases
provide an excess over the homestead exemption permitting the creditor
to have it sold on execution. The staff would not disturb this case
law,

The claimant may declare a homestead property 1f the interest
therein is

any freehold title, interest, or estate which vests in the claimant

the immediate right of possession, even though such a right of

possession i1s not exciusive, and includes land held under long-term
lease . . . and ownership rights in a condominium, planned develop-
ment, stock cooperative, or community apartment project even though
the title, interest, or estate of the condominium, planned develop-~

ment, stock coocperative, or community apartment project is in a

leasehold or subleasehold. [Civil Code § 1238.)

It appears from this language that, a leasehold interest not in a
condominium, planned development, stock cooperative, or commmity apart-
ment project must be long-term {30 years or more) in order to qualify
for a homestead exemption. See Civil Code § 1237.

The staff does not understand the necessity for the restriction to
long-term leases, especially when there is no such restriction in the
case of condominiums, ete. A homestead could be declared on a mere
tenancy until 1929 when the word "property" was defined as "freehold
title, interest, or estate.” 3ee, e.g., Brooks v. Hyde, 37 Cal. 366
(1869). From 1929 until 1970, homesteads could not be declared on
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leasehold interests. The long-term lease language was added at the same
time as the provisions concerning condominiums. Most residential lease-
hold interests, being of relatively short duration, do not need home-
stead protection because it is unlikely that a creditor would attempt to
levy upon a residential lease and probably even more unlikely that
anyone at an execution sale would be tempted to purchase such an in-
terest. However, there may be leases with a sufficiently long term but
not over 30 years that would be attractive; the staff beliewves that such
leases should be protected. It appears that at least 18 states permit
homestead rights in leases, even in oral month-to-month temancies. See
Annot.,, 8% A.L.R. 555 (1934); Annot., 74 A.L,R.2d 1378 (1960).

An unmarried person may select the homestead from any of his or her
property, including cotenancy property. Civil Code § 1238%. However, a
cotenant has a right of partition. Squibb v. Squibb, 190 Cal. App.2d
766, 769, 12 Cal. Rptr. 346, {1961). A married person mayrselect the
homestead from comumunity property, quasi-comwmunity property, property
held by the spouses as tenants 1n common or in joint temnancy, or from
the separate property of either spouse. Civil Code § 1238, After legal
sepa:ation or an interlocutory judgment of dissclution, each spouse may
select a homestead from that spouse's separate property or from property
awarded in the judgment. Civil Code § 1300. We do not suggest any

change in these rules.

Amount of Howmestead Exemption

The amowmt of the homestead exemption (and also the dwellilng and
mobilehome-vessel exemptions) was increased again this legislative
session from $30,000 to $40,000 for heads of families and persons over
65 and from $15,00C to $25,000 for other persons. 1978 Cal. Stats., ch.
993. 1In view of this legisiation, we do not believe that 1t would be
useful to attempt to change the amount of the exemption, although the
extension of such amounts to mobilehomes and vessels seems extravagant.
I1f a homestead exemption is set too low, it will be of no use because of
the relatively high vaius of real property, particulary when property
values are increcsing rapidly. If the exemption level is set too high,
it will be viewed as removing an unconscionable amount of the debtor's
assets from the reach of creditors. One might argue that no matter what
amount ic selected, it will be viewed as too high by creditors, too low

by debtors, or both. Vukowich cites these factors in support of his
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argument that the exemption is undesirable as a matter of policy.

Vukowich, supra at 806-07.

Cost of Living Escalator

The staff recommends that the homestead exemption amount be subject
to automatic increases (or decreases) to reflect changes in the value of
the dollar as is provided for other exemptioms in draft Section 707.200
(see Memorandum 78-70). In the past 33 years the homestead exemption
has been increased seven times, from %5,000 to $40,000 for heads of
households and persons over 65 and from $1,000 to $25,000 for other
persons. In the past 28 years, the mobilehome exemption has been
increased six times, from $500 to $40,000/$25,000. The automatic es-
calator would avoid the need for such amendments. The changes under an
ayutomatic escalator would conform much more closely to the gradual
changes in the cost of living than has the rather haphazard amendment

process.

Retroactive Application of Homestead Exemption

For the reasons discussed in Memorandum 78-35, the staff believes
that changes in the amount of the homestead exemption and in the pro-

cedure for claiming it should be made retroactive,

Schoenfeld v, Norberg——Joint Tenancy Homestead
In Schoenfeld v. Norberg, 11 Cal. App.3d 755, 90 Cal. Rptr. 47

(1970), creditors of the husband attempted to reach the debtor's inter-
est in homestead property which was held in joint tenancy. It was held
that the husband was entitled to claim the entire homestead exemption
for his half interest In the property and also that the mortgage lien on
the entire property would have to be satisfied before proceeds could be
distributed to the creditors. In other words, in order to be sold on
execution, the husband's interest (half of $35,000) would have to exceed
the total of the jolut encumbrance ($9,000) and the homestead exemption
{$12,500) which it did not. However, if the property were community
property, it could be sold on execution if the value of the property
(%35,000) exceeded the total of the joint encumbrance ($9,000) and the
homestead exemption ($12,5003, which it did. The court of appeal sent
the case back for a determination of the nature of the property. For
discussions of Schoenfeld, see Adams Study at 728, 749; Riesenfeld

Memorandum at 19-20.



This case 1s another illustration of the difficulties and inequi-
ties that arise where community property laws and creditor's remedies
and exemption laws meet. The Commission has previously expressed its
dissatisfaction with the different consequences that flow from the
manner in which debtor spouses hold property and a consultant has been
retained to study this problem in general. The Commission should be
aware of this problem in the homestead area and may want to make Some
preliminary decisions pending the preparation of the consultant's study.

The following examples illustrate the varying results that proceed
from the interplay of community property laws, the homestead exemption,
and the Schoenfeld rule. Assume that a prospective buyer at an execu-
tion sale is willing to bid $80,000 for the entire property and that it
1s subject to a purchase money mortgage in the amount of $20,000:

1. A single head of household 1s entitled to a $40,000 exemption.
The house would realize 520,000 at an execution sale. (80 minus the sum
of 20 and 40.)

2. A married couple qualify for a $40,000 exemption. If they hold
the house as community property, it would realize $20,000 at an execu-
tion sale. This 1s true whether one or both of the spouses are liable
for the debt. (80 minus the sum of 20 and 40.)

3. If a married couple having a $40,000 exemption hold the house
in joint tenancy, the Schoenfeld rule would apply where the house 1s
sought to be sold on execution to satisfy a debt agalnst one spouse. In
this caese the house would not be sold on execution. (Half of 80 minus 20
is less than the exempt amount.)

4. If a married couple having a $40,000 exemption hold the house
in joint tenancy but are both liable on the debt, the result would
presumably be the same as if they held the property as community pro-
perty. The spouses would not each be able to claim a separate $40,000
exemption. Hence, as in example 2, the house would realize $20,000 at
an execution sale.

5. Cohabiting unmarried persons who hold a house as joint tenants
and file homestead declarations (two homesteads in the same residential
property) would qualify for a total exemption of $50,000, $65,000, or
$80,000, depending upon whether they qualiffed for two $25,000 exemp-
tions, one for the $25,000 and one for the $40,000 exemption (such as

where one has minor children and the other does not), or for two $40,000
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exemptions {such as where both have minor children or where both are
over 65 years of age).
Several solutions to the Schoenfeld problem have been suggested:

1. Bapkruptey scolution. Mr. Adams suggests that the court be em-

powered to authorize the sale of the interest of the debtor spouse and
the interest of the nondebtor spouse and give the nondebtor spouse the
first right to purchase the property at its sale price. See Adams Study
at 749. This is patterned after a portion of Section 363 of the pro-
posed Bankruptcy Act:

{h) [T)he trustee may sell . . . both the estate's interest
and the interest of any co-owner in property in which the debtor
had, immediately before the commencement of the case, an undivided
interest as a tenant in common, joint tenant, or tenant by the
entirety, only if--

(1) partition in kind of such property among the estate and
such co-owners 1s impracticable;

{2) sale of the estate's undivided interest in such property
would realize significantly less for the estate than sale of such
property free of the interests of such co-owners; and;

(3) the benefit to the estate of a sale of such property free
of the Iinterests of co-owners outweights the detriment, if any, to
such co-owners.

(1) Before the consummation of a sale of property to which
subsection . . . (h) of this section applies, or of property of the
estate that was community property of the debtor and the debtor's
spouse immediately before the commencement of the case, the debtor’s
spouse, or a co-owner of such property, as the case may be, may
purchase such property at the price at which such sale 1s to be
¢onsummated.

(j) After the sale of property to which subsection . . . {h)
of this sectlon applies, the trustee shall distribute to the
debtor's spouse or the co-owners of such property, as the case may
be, and to the estate, the proceeds of such sale, less the costs
and expenses, not including any compensation of the trustee, of
such sale, according to the interests of such spouse or co-owners,
and of the estate. {S5. 2266]

Professor Riesenfeld questions this proposal on the grounds that
the trustee in bankruptcy succeeds to the bankrupt's title and so has
partition rights, whereas a spouse has no partition right against the
other spouse in regard to homestead property. See Riesenfeld Memorandum
at 3, 19-20, This prohibition against partition is a consequence of the
policy of the homestead exemption laws which permit a spouse to declare

a homestead in any marital real property, including the separate prop-

erty of the other spouse. See Clvil Code § 1240; Walton v. Walton, 59
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Cal. App.2d 26, 30-31, 138 pP.2d 54 (1943). The policy of permitting a
homestead to be declared on separate property would be defeated if the
spouses had a right of partition.

2. Sale subject to senior liens. Professor Riesenfeld suggests

that the Schoenfeld problem be dealt with by permitting execution sales
of homestead property subject to liens senior to the judgment creditor’s
lien. See Riesenfeld Memorandum at 20. In example 3 above, the prop-
erty still would not be sold, however, because the one-half interest of
the debtor spouse {540,000) does not exceed the amount of the homestead
exemption ($40,000). This proposal would still yield different results
depending upon whether the property is held in joint tenancy or as
commmity property since, if the property were community property, the
execution sale would yield $20,000 or, if the mortgage lien 15 mot paid
off, $40,000. This would seem to be only a partial solution. In cases
where the value of the property is high and the mortgage is high, Pro-
fessor Riesenfeld's proposal would be beneficial to creditors. However,
where the value of the property is not high or where the mortgage lien
1s not high, creditors would not benefit much more than under the Schoen-
feld rule. This is because the debtor spouse is still entitled to apply

the entire exemption to half of the value of the property.

3. Apportionment. Another possible remedy for the Schoenfeld

precblem would be to apportion the exemption and the senior lien.
Alternatively, the exemption could be apportiocned and the property sold
subject to the senior lien.

The effect of apportioning both the exemption and the senior lien
in the example would yield results consistent with the disposition where
the property is community property. Hence, the $40,000 interest of the
debtor spouse could be sold with 510,000 applied to satisfaction of one-
half of the mortgage, $20,000 going to the debtor as exempt proceeds
(one-half of the $40,000 exemption), and leaving $10,000 to be applied
to the judgment. The question then arises as to what the nondebtor
spouse has left. In effect, the homestead exemption has been severed.
Would the second spouse now have the benefit of only a 520,000 exempticn
should that spouse's creditors attempt to execute on the remaining half
interest in the house? How would the second spouse's creditors know

that only a $20,000 exemption could be claimed?



A similar problem arises in the Schoenfeld situation. This alter-
native would abrogate both of the rules that were responsible for the
Schoenfeld result: (1) that a joint encumbrance burdens both cotenants’
interests to the full amount and must be satisfied in an execution sale
of either iluterest and (2) that each spouse may claim the entire exemp-
tion as to that spouse's interest. The second rule was stated in Strang-
man v. Duke, 140 Cal. App.2d 185, 189-190, 295 P.2d 12 (1956) as follows:

The exemption "extends to the entire interest of both in the prop-

erty. It has been specifically so held with respect to joint

tenancies. . ., ." The result of this is that if the husband’s
creditors first pursue the statutory method of enforcing an execu-
tion he gets the benefit of the exemption, or if the wife's cred-
itors move first she gets it; once the property is sold the home-
stead is gone and the question of apportionment of the exemption

has exhausted its practical importance. Until such a sale is had

it is for the benefit of both spouses that the one who is the

judgment debtor have the full exemptiom.

The spouses may have only one exemption and it may be used whenever it

is most advantageous to do so. Of course, 1f one spouse takes the full
exemption in the form of proceeds upon the executien sale of that spouse's
interest, the other spouse still would have homestead rights in the
proceeds. It would be an abrupt change in the law to apportion exemp-
tions in such cases. It is reported, however, that in Kentucky and
Illinois the exemption may be apportioned. See S. Riesenfeld, Cred-
itors' Remedies and Debtors’ Protection 322 (2d ed. 1975).

A varlant of this alternative would be to apportion the exemption
but sell the property subject to liens.

4. Community property presumption. Another possible sclution is

suggested by the comments of Mr. Rick Schwartz in the letter attached as
Exhibit 7. 1If a homestead is declared, the law could provide that it is
to be treated as communlty property regardless of the intent of the
spouses to hold it in jeint tenancy. It could also be provided that, if
the property is treated as community property, the spouses may take
advantage of the full 540,000 exemption, but 1f they elect to treat it
as a joint tenancy, only a $20,000 (or $25,000) exemption will apply.

As Mr. Schwartz notes in his letter, property may be treated dif-
ferently for different purposes under Civil Code Section 5110. However,
Section 5110 provides omly a presumpticn. The rebuttable presumption of

community property would not go very far toward solving the Schoenfeld
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dilemma because in appropriate cases the spouses would be able to rebut
the presumption. Presumably we want to eliminate the Schoenfeld result

in cases of lotentional as well as unintentional joint tenancy.

Voluntary Encumbrances .Junior to Judgment Creditor's Lien

The effect of Civil Code Section 1256 pertaining to the distribu-
tion of proceeds from the sale of homestead property is amblguous, as
discussed Iin the Riesenfield Memorandum at 4-7 and in the Adams Study at
729. The law clearly should not provide for encumbrances junior to the
lien of the judgment creditor to be paid off first, as Section 1256
appears to do. Riesenfeld and Adams agree that the exempt amount which
otherwise would be pald to the judgment debtor should be applied to the
satisfaction of voluntary junior encumbrances. See Rlesenfeld Memo-
randum at 7; Adams Study at 749.

One treatise explains the scheme of priorities as follows, notwith-
standing the seemingly plain language of Sectlon 1256:

This order or priority presumes that all liens and encum-
brances against the property are senlor to the homestead and that

a prospective lien which is junior to the homestead does not

attach to the property. It also presumes that all of the other

liens are senior to the lien of the executing creditor. In other
words, either the lien is senior to the homestead (such as tax
liens, the lien of trust deeds, prior judgment liens and mechanics’
liens) or they do not attach to the property and, therefore, there
cannot be a lien which 1s junior to the homestead but senior to the
executing creditor. 1If several credltors are executing on their
liens at the same time, the proceeds are distributed (1) to the
costs of sale; {2) to the payment of all liens senior to the home-
stead; {3) to the homestead claimant to the extent of his exemp-
tion; (4) to pay any liens junior to the homestead but senior to
the lien of the executing creditor; (5) to satisfy the debt of the
executing creditor; (6) to liens junior to the exucuting creditor;
and (7) any remaining surplus is paid to the homestead claimant.

[3 H. Miller & M. Starr, Current Law of Californiz Real Estate 61

.19 (rev. ed. 1977))

Miller and Starr cite White v. Horton, 154 Cal. 103, 97 P. 70 (1908)
which was decided long before Section 1256 was amended in 1945 to
require payment of "all liens and encumbrances' as discussed in the
Riesenfeld Memorandum at 6.

As between junior encumbrances, they should be paild in order of
priority, as opposed to taking a pro rata share of the available assets.
If such junior encumbrances exceed the amount of the homestead exemp-

tion, the surplus after satisfaction of the execution should be applied
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to them. This principle should be qualified by the rule that both
voluntary and involuntary encumbrancers who are entitled to a share of
the distribution should take the surplus in their order of priority.

In the following example, a debtor with a home which will sell for
$120,000 has the following creditors listed in their normal order of
priority:

Mortgage #1: 540,000

Judgment Creditor #1: $10,000

Mortgage #2: $20,000

Judgment Creditor #2: $20,000

Mechanic's Lien: 510,000

Judgment Creditor #3: $15,000
The debtor is entitled to a $25,000 homestead exemption., Judgment
Creditor #1 causes the property to be scld on execution. Proceeds
should be distributed as follows:

$120,000-~sale price of house at execution sale.
- 40,000—to satisfy Mortgage #1.

80,000
-25,000--exempt amount which is subject to:
55,000 $25, 000
-20,000-~to satisfy Mortgage #2.
5,000
-5,000--to satisfy 1/2 of Mechanic's Lien.

O--homestead exemption used up.

~-10,000~-to satisfy Judgment Creditor #1.

45,000
-20,000-~to satisfy Judgment Creditor #2.
25,000

- 5,000--to satisfy remainder of Mechanic's Lien.

20,000
-15,000--to satisfy Judgment Creditor #3.

5,000-—remainder to Judgment Debtor.
If the funds had been exhausted upon the satisfaction of Judgment Cred-
itor #1, the Mechanic's Lien would still have been satisfied in half
even though Judgment Creditor #2 has a general priority over the Mechan-
ic's Lien because the Mechanic's Lien may be satisfled out of the exempt
amount, whereas Judgment Creditor #2 may not be. Similarly, if there
were no Mechanilc's Lien in this example, the Judgment Debtor would have
received $5,000 of the %$25,000 homestead exemption in addition to the
310,000 remaining after satisfaction of the other creditors. These
examples assume that the various creditors have satisfied procedural

requirements entitling them to share in the proceeds of sale.
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Miller and Starr provide some support for this manner of distribu-
tion, apparently reflecting existing practice (which is out of line with
a literal reading of applicable statutes):

Suppose, for example, that the parties execute and record a deed of
trust on their homesteaded property prior to the recordation of an
execution lien, and after the execution lien is recorded, the
debtor and his wife execute and record another deed of trust. On
the execution sale, the sales proceeds would be paid to satisfy the
debt secured by the first deed of trust and the next proceeds would
be paid to the debtor for the amocunt of his homestead exemption.
The remaining proceeds would be paid to the execution creditor to
the extent of his debt. However, since the lien of the second deed
of trust is senior to the homestead, the beneficiary is entitled to
take that portion of the exemption proceeds paid to the debtor
until the obligation secured by the second trust deed is satisfied.
If these proceeds are insufficient, he receives whatever surplus
remains after the execution creditor has been satisfied. The
debtor would then receive whatever is left after all of the secured
obligations have been paid. [2 H. Miller & M. Starr, Current Law
of California Real Estate ll4 n.ll (rev. ed. 1977).]

Sale Subject to Senior Lien

The foregoing discussion has assumed that senilor liens must be paid
off before a junior lien may be satisfied. Professor Riesenfeld ques-
tions the need for this rule in his memorandum at ?-8 and at 20. This
is part of a larger question which alsc arises in the third party claims
area and where nonhomestead real property is sold on execution. The
staff agrees that there is no reason to force payment of senior liens of
record if the senior lienholder does not desire to be paid. As Pro-
fessor Riesenfeld notes, Code of Civil Procedure Section 873.820 permits
sales subject toc senior liens in partition sales. In its consideration
of the third party claims chapter, the Commission decided that, if a
third person makes a claim, the interest claimed must be paid off before
the property may be sold on execution if it is determined to be wvalid
and superior to the judgment creditor's lien. Similarly, it could be
provided as to real property that, 1f a person holding a superior lien
(assuming that it is indisputably superior) makes an appropriate demand,
the superior interest shall be satisfied, but that if no demand is made,
the execution sale shall be made subject to the superior lien. However,
absent a mandate in the law requiring sales subject to senior liens, 1t
i1s doubtful that many senlor lienors would agree to sales subject to
their liens, particularly if the interest rate on the mortgage is much

lower than the current rate.
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In this connection, it should be noted that the California Supreme
Court recently held due on sale clauses invalid as unreasonable re-
straints on alienation. Wellenkamp v. Bank of America, 21 Cal.3d 943,
—P.2d __ , 148 Cal. Rptr. 379 (1978). The court held that due on
sale clauses In promissory notes or deeds of trust cannot be enforced
when the property 1s s0ld outright unless the lender can show that
enforcement is reasonably necessary to protect against impairment of its
securlty or the risk of default. 1Id. at 953. The court did not specif-
ically limit its holding to voluntary sales, but discussion of the
detrimental effect of enforcement of due on sale clauses on sellers is
cast In terms of voluntary sales. Assuming that the holding of Wellen-
kamp applies with equal force to judicial sales, mortgage lenders may be
reluctant to give up the statutory due on sale clause embodied in Civil
Code Section 1256 since they would no longer be able to rely on con-
tractual due on sale clauses without undertaking the burden of showing
that the security would be impaired by the execution sale.

Thete are several alternatives:

1. The existing provision requiring satisfaction of senior llemns
could be continued.

2. All sales could be made subject to senior liens. Mortgage
lenders would then be left to their right under Wellenkamp to show that
security would be impaired. The timing and nature of a hearing teo
determine the reasonable necessity of the enforcement of a due on sale
clause is unclear.

3. Whether the sale is made subject to a senior lien or it is to
be satisfied could be at the option of the senior lienor. Since such
interest holders would receive notice of levy under the draft statute,
they could be permitted to file a notice 1if they desire to be paid out
of the proceeds of sale sometime before notice of sale is given.

4. Whether the sale is made subject to a senior lien could be in
the discretion of the court. This would require another hearing at
which the court could consider whether, for example, the security would

be impaired and the likelihood that a better price would be ocbtained.

Anti-Deficiency in Execution Sales of Homestead Property

Professor Riesenfeld suggests that an execution creditor should not
be able to have an executlon sale in partial satisfaction of the cred-

itor's lien. See Riesenfeld Memorandum at 7-8. Stated differeatly,
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execution creditors who levy on and sell homestead property would not be
entitled to further satisfaction on their judgments; the judgment would
in effect be discharged.

The staff does not agree with this proposal. It would insulate
substantial assets from creditors. A creditor with a $75,000 judgment
could perhaps afford to execute on and sell a debtor's house for a
$50,000 satisfaction, thereby suffering a $25,000 loss, but a creditor
with a judgment in the awount of $200,000 would be forced to choose
between a lost of $150,000 and an incalculable chance at realizing more
than $50,000 through haphazard enforcement cver years against other
assets. Correspondingly, a debtor with a relatively small debt and a
small surplus value in a homestead would be likely to lose the homestead
whereas a debtor owing a much larger amount would be more likely to be
able to retain the homestead. This proposal would also meet with stiff

resistance from creditors' interests in the Legislature.

Relation of Homestead Exemption and Liens, Reaching Excess Value

Under existing law, the declaration of a homestead dissolves prior
attachment liens but not prior judgment liens. If a homestead decla-
ration has been filed, a judgment lien may not attach, but attachment
and execution levles may take place. In fact, the mandated procedure
for reaching the excess value of a homestead is to levy under a writ of
execution and institute appraisal proceedings under Civil Code Sections
1245-1259. 1If the judgment lien has attached, the debtor is entitled to
an exemption under Code of Civil Procedure Section 690.31 which requires
the judgment creditor to apply on noticed motion for a writ of execution
in the county where the real property is located. However, even if the
debtor is found to be entitled to the exemption, the judgment lien
remains on the property and may, upon the sale of the property, be
enforced despite the exemption against the proceeds of the property or
against the property in the hands of the new owmer. See Adams Study at
737-38. The court in Krause v. Superior Court, 78 Cal. App.3d 499, l44
Cal. Rptr. 194 (1978), resolved some of the confusion arising from the
relationship between the Civil Code declared exemption and the Code of
Civil Procedure claimed exemption by holding that the restrictions on
levy in the Code of Civil Procedure did not apply where the creditor was
seeking to reach the excess value under the Civil Code levy amd ap~
praisal procedures. A major alm of this study is to provide one pro-
cedure for asserting a homestead exemption and reaching excess value.
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The resolution of the problems outlined here depend upon the basic
procedure selected.

Declared exemption. If the Commission ultimately decides to recom-

mend retentlon of the declared exemption and elimination of the claimed
exemption, the rule in Boggs v. Dunn, 160 Cal. 283, 116 P. 743 (1911},
to the effect that a judgment lien does not attach to property subject
to a prior homestead exemption should be abolished. This would enable
the judgment creditor to preserve a priority without the necessity of
levying execution and proceeding to appraisal and sale within the periods
allowed by Civil Code Sections 1245 (petition for appraisal within 60
days after levy), 1248 (hearing within 90 days after petition), 1252
(appraisers' report within 15 days after appointment). The debtor
should also be able to declare a homestead exemption after the judgment
lien has attached. This right should be exercisable at any time before
the notice of sale of the property is given. Under the draft statute,
the debtor would be afforded %0 days after the notice of levy is malled
or served within which to file a homestead declaration. The current
rule precluding the effectiveness of the homestead declaration after the
judgment lien attaches is the most frequently criticised aspect of
existing law, See, e.p., Adams Study at 726, 748; Riesenfeld Memorandum
at 3, 9, 21; Exhibit 7 at 3; Rifkind, Archaic Exemption Laws, 39 Cal.
St. B.J. 370, 371 (1964).

If the Commission decides to recommend a unified declared homestead
scheme under which the creditor would be able to obtain a judgment lien
after the homestead declaration has been filed, the effect of the lien
and the manner of reaching excess value will need to be specified. Mr.
Adams suggests that if the judgment lien has first attached, upon the
filing of a homestead declaration the judgment lien would be dissolved
to the extent of the exemption. Adams Study at 726, 748. Professor
Riesenfeld expresses some doubts about the particular formulation of
this proposal but not its intent. 5See Riesenfeld Memorandum at 9-14.

If the statute is to be drafted to implement this proposal under a
declared homestead exemption scheme, we anticipate that the desired re-
sult would be attained by providing that the judgment lien does not have
priority over the exempt amount. The determination of whether the prop-
erty could be sold would then depend upon whether the property will be

bid at an amount in excess of liens senior to the judgment creditor’s
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lien (assuming that these liens are required to be paid off) plus the
applicable homestead exemption. As discussed elsewhere, woluntary
encumbrances junior to the judgment creditor's lien would be payable out
of the exempt amount and would not affect the required sale price.

Both Mr. Adams and Professor Riesenfeld recommend that a procedure
be adopted for removal of judgment liens to facilitate the sale of
property. See Adams Study at 749-50; Riesenfeld Memorandum at 14-17.

A major defect of the claimed exemption under Code of Civil Procedure
Section 690.31 is that the benefit of the exemption 1s lost if the
debtor sells the property since the judgment lien must either be dis-
charged or may be enforced against the property in the hands of the
buyer who will reduce the price paild for the property accordingly. This
problem does not occur under the existing declared exemption because the
exemption and the judgment lien never coexist—-the judgment lien will
not attach if a homestead esxemption has been declared and the exemption
is lost if the judgment lien first attaches. Both Adams and Riesenfeld
recommend adoption of a procedure based on Oregon law which permits the
judgment debtor to apply for a discharge of the judgment lien. If the
judgment creditor does not request a hearing within a certain time after
service of notice the lien is discharged. 1If a hearing is held, the
court determines the amount of the excess value, if any. If there 1s no
excess, the lien is discharged; 1f there is an excess, the lien remains
unless the judgment debtor pays the creditor the excess value. See
Adams Study at 750; Riesenfeld Memorandum at 17-18.

Claimed exemption. If the Commission decides to recommend a oni-

fied claimed (or automatic) exemption scheme, the principles just dis-
cussed would be achieved in a similar manner. The judgment lien would
attach but would be subordinate to the exempt amount when the required
showing 1s made upon the claim of the debtor or at a hearing on motion
by the creditor for issuance of a writ of execution. The procedure for
removal of liens where there is no excess amount reachable by the judg-
ment creditor would solve the major deficiency of the existing claimed

exemption scheme in Code of Civil Procedure Section 690.31.

Exemption of Proceeds Representing Exempt Amount

Under existing law, exempt proceeds from the execution sale of
homestead property are paid to the judgment debtor and are protected for

a period of six months. Civil Code § 1257. In view of the large
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amount of money involved, it might be asked whether the exempt amount
should be paild into court so that if the debtor does not in fact purchase
another exempt dwelling, the funds may be used to pay creditors. Under
existing law, the debtor could squander the exempt proceeds or flee the

state,

Collateral Effects of Declared Homestead in Marital Property

Declaration of a homestead has three major consequences for married
claimants: It shields the homestead from the claims of creditors, it
prevents the convenance or encumbrance of the homestead property without
the acknowledged written consent of both spouses (Civil Code § 1242),
and 1t creates a right of survivorship in certain cases that wvests title
to the homestead in the surviving spouse despite the will of the deceased
spouse (unless the survivor elects to take under the will) (Civil Code
§ 1265). The homestead exemption is probably viewed by most as a device
for protecting the home of debtors from the claims of their creditors.

It is our assumption that most persons filing a homestead declaration do
so with this aspect in mind, perhaps in the face of an imminent judgment,
and give no thought to the effect of the declaration on conveyancing and
survivorship. These collateral effects are consistent with the overall
policy of the homestead law to protect the security of the family home,
but it should be considered whether all of these consequences should
follow automatically from the act of declaring a homestead.

Restriction on convenances and encumbrances. Civil Code Section

5127 in the community property law provides that both spouses {(or their
authorized agents) must join in executing any instrument by which com-
municy real property or any interest therein is leased for more than a
year or 1s sold, conveyed, or encumbered. Civil Code Section 1242 has

a broader effect since it precludes the conveyance or encumbrance of a
spouse’s separate property if it is impressed with a homestead. Sectiom
1242 also does not exclude leases of less than a year or authorize an
agent to act for a spouse. This effect on separate property derives
from a time when the wife had the right to declare a homestead on the
husband's property without his consent (see former Civil Code § 1238)
but the wife had to consent before the husband could declare a homestead
declaration on the wife's separate property (see former Civil Code

§ 1239). This scheme was consistent with the notion that the husband

had a greater duty to support the wife than vice wversa and that the
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wife's property needed protection from a designing husband. When the
community property laws were reformed, the right to declare a homestead

in the other spouses separate property was made nondiscriminatory. The
discriminatory aspect could also have been eliminated by requiring that
the owner of separate property, whether husband or wife, must join in

its designation as a homestead. The opportunity to declare a homestead

in the other spouse’s separate property seems divisive and implies

spousal disagreement. If the husband and wife are interested in the
security of the family home, it is only natural that they would agree omn
the declaration of a homestead regardless of its character. Of course,

it may be that a significant number of cases arise in which an lrresponsible,
neglectful, or uncaring spouse holds the home as separate property and

the other spouse needs to be able to declare the homestead desplite the
objections or lack of cooperation of the owner spouse in order to protect
the family home, particularly if children are involved. Should a spouse's
right to declare a homestead in the other spouse's separate property be
continued?

Sutvivorship. Upon the death of one spouse, the title to the

homestead property vests in the surviving spouse if the homestead was
selected from commpunity property, quasi-community property, or the
decedent's spouse’s separate property provided that the decedent spouse
joined in its selection. See Civil Code § 1285; Prob. Code § 663; Adams
Study at 731-33, 751-52. If there is no survivor's homestead, the
probate court is required to designate a probate homestead for the
surviving spouse and minor children pursuant to Probate Code Sectioen
661. See Adams Study at 733-36. The probate homestead is different
from the surviver's homestead in amount, duration, beneficiaries, effect
of surviving spouse's death or remarriage or a child's attainment of
majority, and the treatment of liens on the property. These differences
are summarized in the Adams Study at 751. In an early recommendation
the Commission concluded (1) that every declared homestead should
terminate upon the death of either spouse, leaving the protection of the
surviving family to the probate homestead provisions, (2) that the
probate homestead should be limited to the amount of the permissible
declared homestead, and (3) that the interest of the surviving family in
the homestead set off from the decedent's separate property should be

absolute rather than for a limited period. See Recommendation Relating
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to Summary Distribution of Small Estates Under Probate Code Sections 640

to 646, 1 Cal. L., Revision Comm'n Reports, Annual Report for 1954, at 52
(1957). Mr. Adams supports these recommendations and suggests in addi-
tion that the probate court be required to designate the spouses' de-
clared homestead, 1f any, as the probate homestead, that the excess
value of the probate homestead be made subject to execution by cred-
itors, and that certain preferred creditors under Civil Code Section
1241 should be able to enforce their debts despite the exemption. See
Adams Study at 751-52. Mr. Adams also suggests the abolitlion of the
rule in Probate Code Section 735 requiring exoneration of liens on the
probate homestead out of other assets of the estate on the grounds that
the modern trend disfavors exoneration.

The staff supports these recommendations with the exception of the
proposed requirement that the probate court should have no discretion in
the selection of a probate homestead 1f the spouses have declared a
homestead. This is based on our assumption that persons declaring
homesteads do so to protect their property from claims of creditors
without thought for the effect it may have after the death of one or the
other spouse. In a case where there are other possible residences, the
surviving spouse may not waut to be restricted to the homestead declared
while the other spouse was still alive. In short, the staff would
prefer to restrict the effects of a declaration of homestead to exemp-
tion from creditors' remedies during the life of the debtor. It should
be noted that a likely consequence of eliminating the declared hcmestead
procedure in favor of the claimed or automatic homestead would be to
eliminate the collateral effects of assertion of a homestead right.
Under existing law, the claim of a homestead under Code of Civil Pro-
cedure Section 690,31 does not affect the right to convey property or

the disposition of exempt property upon death,

Procedure for Asserting Homestead Exemption

In the preceding discussion, frequent reference has been made to
the variations in the two procedures provided by existing law for
asserting a homestead exemption. The following is a summary of what the

staff sees as the advantages and disadvantages of the existing system:

Declared Homestead (Civil Code §§ 1237-1304)

Advantages:

1. Certainty due to requirement of filing deg¢laration; makes
title search easier.
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2. Relatively easy to determine prioritiles from time of
filing declaration as against attachment of various liens. {(How-
ever, a declaration may be invalid if in fact the declarant did not
live in the property or intend to make it a home when the declara-
tion was made or declared a second homestead without abandoning the
first.)

Disadvantages:

l. Declaration of homestead affects the right to convey and
the rulesg of survivorship.

2. Appraisal procedure 1s cumbersome.

3. Exemption is easily lost since it is invalid if filed
after judgment lien attaches.

4. Opportunity to declare homestead at any time before judg-
ment lien attaches may result in many unnecessary homestead decla-
rations and reguires additional rules pertaining to abandonment of
declared homestead.

Clailmed Homestead {Code of Civil Procedure § 690.31)

Advantages:
1. Exemption may be asserted after judgment lien attaches.

2. Debtor receives notice of right to claim exemption when
creditor seeks issuance of writ of execution.

3. Granting of exemption does not restrict right to convey or
rules of survivorship.

Disadvantages:

1. Debtor loses exemption in effect if property 1Is sold after
judgment lien has attached due to provisions of Code of Civil
Procedure Section 674(c).

Most if not all of the disadvantageous aspects of the two systems
can be remedied by appropriate amendments as suggested in the foregoing
discussion. Mr. Adams recommends retention and reform of the declared
homestead exemption system on balance because it provides certainty of
title records. See Adams Study at 747. This certainty is somewhat
overstated, however, because the declaration is invalid if when it was
made the debtor did not satisfy the requirements of residency and
intent to make the property a home. We also question whether the claimed
homestead exemption may not provide commensurate certainty. In this
context the title searcher has an 1nterest in certainty only when the
property is sought to be sold. If it is subject to a judgment lien, the
question will arise whether the lien is subordinate to a valid exemption
claim. This problem can be resolved by the Oregon procedure for discharging

judgment liens when there is no excess or for determining the amount of
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the excess to be pald off. -A judgment debtor seeking to sell a home
would take advantage of this procedure and the problem of the title
searcher would not seem te exist, Title companles prefer judicial
determinations to presumptions concerning the validity of declaratioms.

Another reason to prefer the declared homestead scheme (assuming
appropriate reforms are instituted), however, is that it would effi-
ciently continue the protection of all those homeowners who have filed
declarations which are currently effective, Some confusion might result
if the claimed exemption scheme were to replace the declared homestead
since debtors might assume they are protected when in fact they are not.
It would be possible, however, to continue the protection of existing
declared homesteads under a claimed homestead scheme untll such time as
all declared homesteads had been abandoned or conveyed.

The declared homestead scheme might alsc be preferable to the
claimed homestead because there 1z quite a lot of case law which would
still be relevant, whereas there are very few decisions as yet under the
claimed homestead exemption and the relevance of decisions under the
declared homestead exemption statutes 1s problematical.

The claimed homestead scheme makes more sense in that it comes into
play only when it is needed, that is, when a judgment creditor seeks to
reach the dwelling of the debtor. It does not require complex rules
concerning filing and abandonment. All the issues of entitlement,
existence and amount of any excess, minimum bid, and priorities of dis-
tribution may be determined at ome hearing.

While the claimed exemption procedure would provide a more effi-
cient resolution of the wvarilous issues involved and would be more analo-
gous to the procedure for claiming other exemptions, the declared exemp-
tion would provide a greater peace of mind to debtors and potential
debtors because they would be able to declare a homestead even before an
action is commenced. The declared exemption procedure would alsc be
preferable if the collateral effects on conveyancing and survivorship
are desired,

The choice hetween the two procedural schemes is a close one. Mr.
Adams recommends revision and retention of the declared homestead proce-
dure and Professor Riesenfeld apparently concurs (see Riesenfeld Memo-
randum at 23). For reasons of efficiency, the statf tends to favor the
claimed homestead procedure but recognizes that the declared homestead

procedure is an acceptable alternative.

-21-



Mobilehome and Vessel Exemption
Code of Civil Procedure Section 6£90.3, as amended, 1978 Cal. Stats.,

Ch., 993, § 2, provides an exemption for housetrailers, mobilehomes,

houseboats, boats, or other waterborne vessels In which the debtor or
the family of the debtor actually resides in the same amounts as the
homestead exemption. See Exhibit 4, The amount of this exemption is
the same as for a house—-540,000 for heads of families and persons over
65 and $25,000 for all others. This exemption 1s a claimed exemption
under Section 690,50,

Section 690.31 has also been amended to provide an exemption for a
"mobilehome as defined in Section 18008 of the Health and Safety Code
['desipgned and equipped to contain one or more dwelling units to be used
without a permanent foundation and which is in excess of 8 feet in width
or in excess of 40 feet in length'] in which the debtor or the family of
the debtor actually resides, together with the outbuildings and the land
on which the same are situated" in the same amount as a house. 1978
Cal. Stats., Ch. 684, § 1. See Exhibit 3.

We can only assume that the explanation for these varying provi-
sions is the result of a lack of legislative coordination--one bill
coming from the Senate and one from the Assembly. These two provisions
are both overlapping and incomplete in view of the omission of the
exemption of land and outbuildings in Section 690.3 and the restriction
to width and length in Section 690.31. What happens to land owned by a
person living in an 8 X 36 foot mobilehome? Or to the land and out-
buildings of a person in a 14 X 46 foot mobilehome with a permanent
foundation?

The staff has no doubt that persons living in mobilehomes of what-
ever width, length, nature of foundation, type and varilety of outbulld-
ings, or nature of title or interest in the underlying real property
should have the benefit of a dwelling exemption. The inconsistencies
and omissions evident in the amended versions of Sections 690.3 and
690.31 should certainly be corrected. The staff is inclined to recom-
mend a uniform claimed dwelling exemption covering mobilehomes, vessels,
and houses affixed to real property. The only issue would be the fact
of residence and the equity in the property involved.

This conclusion is subject to one reservation. Despite the dual

amendments at this vear's legislative session, the staff questions the
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level of protection for mobilehomes. It is reported that as of 1974 the
average price of a new mobilehome without land was $8,000 whereas the
average price of a new house was $35,000, Center For Auto Safety,
Mobile Homes 1 (1975). As of 1976, the median price of new, single
family houses in the western states was $47,200 and, of existing single
family houses, $46,100., 1977 Statistical Abstract of the United States
787-88. Even assuming that the average cost of new mobilehomes has
doubled or tripled in the last four years, the new level of exemption in
obviously unwarranted. This conclusion is even more obvious when it is
consldered that mobilehomes tend to depreclate whereas houses tend to
appreciate. It is estimated that a new mobilehome may depreciate as
much as 20% in the first year and that it will depreciate 50% In the
first five years. Center For Auto Safety, Mobile Homes 21, 28 (1975).
Most sales of mobilehomes are conditional sales; if the loan is arranged
directly through a bank the down payment Is typically 25% and, if through
a dealer, 10%. Id. at 39. Considering the initial price of a mobile-
home, its rate of depreciation, and the amount of the downpayment, it is
obvious that very few, if any, mobilehomes in the state would be nonex-
empt. The staff sees no policy reason why mobilehomes should enjoy such
a disproportionate protection over houses,

Despite these conclusions, practically speaking it may be impos-
sible to lower the level of mobilehoﬁe protection to an appropriate
amount, such as one-half of the dwelling house exemption since the
legislation equating theilr protection to homesteads in general is of
such recent vintage. (In 1976, the exemptions were first equated at a
$30,000 maximum and raised this year to $40,000.) The only positive
feature we perceive is that if the homestead and mobilehome exemptions
are at the same level, there 13 no need to determine whether a particular

dwelling is a mobilehome or not.
Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 78-48 D-300

Conversion Table for Exhibit 1 to Memorandum 78-48

Hote. When Professor Riesenfeld prepared the attached memorandum, he had
a2 mimeographed copy of the study by Mr. Charles Adams because the reprint was
not yet available. The following table shows the page location in the

reprint of material referred to by Professor Riesenfeld:

Location in Riesenfeld memo Reference to mimeo study Location in reprint study

p. 1 pp. 30-38 pp. 746-52
p- 2 pp. 33-34 p. 749
p. 6 "Adams study . . . p. 729
citing pre-1945
cases"
p. 7 "Mr. Adam’s proposed p. 749
solution"
pp. 9-12 p. 32 p- 748
p. 12 "Mr. Adams suggests” p. 749
p. 13 "As Mr. Adams pointed p.- 728
out"

pp. 19-20 Schoenfeld v, Norberg pr. 728, 749



Memorandum 7B-458 .
EXHIBIT 1 June 5, 1978 =39, 200

TO: California Law Revision Commission
PROM ¢ Stefan A. Riesenfeld p,qﬂ‘
Consultant

SUBJECT: Revision of Homestead Laws

I have the Minutes of May 12-14, 1977, containing the
tentative policy decismions of the Commission on the execu-
tion sale of realty subjsct to homestead exemption rights
and the study of Mr. Chuck Adams on California Homestead
Legislation. 1 agree with most of the recommendations made
on pp. 30-38, but I have some reservations as to the

accuracy of certain statements and conclusions,

I.

The Declared Homestead

Under the currently applicable provisions it is clear
that the recording of a homestead declaration creates exemp-
tion rights against creditors who have not recorded a judg-
ment lien prior to the recording of the declaration of
homestead, Calif. Civil Code § 1241.

1. It is important to note that § 1241(1) which permits
enforcement of judgments that are obtained prior to the
racordation of the declaration of homestead and constitute

liens upon thae premises includes also pre-existing



2,

3,

judgment liens against former owners that are still
valid and subsistent. The homestead exemption operates
only against creditors of the owner of the homesteaded

premises.

The exemption granted to a head of a family amounts to
$30,000 Yover and above all liens and encumbrances on
the property.” The meaning of "over and above all
lians and encumbrances" which ias a phrase used in

§§ 1246, 1254, or "all liens and encumbrances, if any,
on the property” (a phrase used in § 1256), or "the
aggregate amount of all liens on the property" (§ 1255)
railses difficult constructional questions with respect
to liens and encumbrances attaching after the declara-
tion of homestead and before or after the execution
lien under which a sale is sought and with respsct to
that execution lien itself., 'The Adams raport deals with
fhat problem only in the recommendations on p. 33
(bottom) and 34 (upper part) and does not really

discuss the ramifications of the problem. BSee infra.

The declaration of a homestead affects the righte of

the owner of the exempt property.



A,

All dispositions thereafter require joint action

by both spouses, C.C. § 1242,

One Bpouse is barred from levying a partition
action with reapesct to separate property held with
the other gpouse as joint tenante or tenants in

common, California Bank v. Schlesinger, 159 C.A.2d

Supp. 854, 324 pP.2d 119 (1%58), Walton v. Walton,

59 C.A.2d 26, 138 p.2d 54 (1943).

Prior attachments are diseclved, Becker v. Lindsay,

16 ¢.3d 188, 545 P,.24 260 (1976} and authorities

cited.

The succession, whether intestate or by will,

follows apecial rules, C.C. § 1265,

The exiasting law has been criticized primarily as being

a trap for the ignorant that have failed to file a

daclaration prior to the recording of a judgment lien

and thereby loBe the benefit of a potential exemption,

Thig defect led to the snactment of the alternative

homestead exemption law, Cal. CCP § 605.31 and 674c, as

amanded in 1977.



The exiasting law is replete with other ambiguities,
espacially with rauﬁect to the llens which must be
covered by a bid over and above the exempt amount (CC
§ 1255} and ths effect of the levy of an execution on

the property.

a. It is clear that & creditor does not acquire any
interest in the homestesded property unless he

lavies an attachment or execution.

b. The declaration of a homestead does not prevent
the creation of consensual securities by joint
action of the spouses, and aince proparty subject
to a declaration of homestead is thereafter not

subject tc a judgment ilan (Beggs v, Dunn, 160 C.

283, 116 Pac. 743 {1%11); Clausseneus v. Anderson,
216 C.A.28 171, 30 Cal. Rpt. 772 {1%63)), deeds of

trust or mortgages granted by both spouses after
recording of a homestead declaration have priority
over & subseguent attachment and exscution creditor
and do not reduce tha egempt atount governing the

minimum bid, 8See White v. Heorton, i54 cal. 103,

97 Pac. 70 (19(08).
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Until 1945, property subject to a declared home-

ptead was s30id subjlect to prior encumbrances, and
it was cledr from the Code provirion that encum-

brances prior to the execution lien would not be

affected by the axgeution sale and that the mini-
muwn bid had to cover only the exempt amount since
the sxecution purchaaesr bought subject to all

exigting prior encumbrancesn,

In 1945 the lew was cast in ite present form and
roguired that the bid muzt alec cover the aggre-
gate amounts af all liens and encumbrances (§
1255) and that the prooesds must discharge all
liens and encumbrances and cover the exempt amount

(§ 1256).

This raimer the gueptlon whethsr the lians and
anovmbrancss covered by the Lld include (1) the
whole amount of ths sxecution lisn undar which the
exacution pale lo sought as well az (2) liens and
encumbrances crested stibseauent to the creation of

tha levy lies.



8.

- § -

The Adames study minimizes the importance of that
problem by citing pra-1%45 camses, i.o. cases under
a different statute. Actually, §§ 1254, 1255 and
1256 as amended in 1945, create the problem
involved, § 1256 provides that the distribution is

in the followlng order:

(1} dischage of all liesne and encumbrances;
(2} exaempt amount:
{3) satisfaction of the exscution

{4) surplus, if any, to the homestead claimant.

The position of the "if any" in SBectlon 1256 seems
to indicate that all liens, prior and submeguent,
as wall as the execution lien, must be paid off in

full.

It would seem reasonable that the sxecution
creditor who haa levied in compliance with the
applicable provisions of the Civil Code should
have priority over all aubseguent liensg and that
the debtor should not have the power to demstroy
the creditor's potential collection by subse-

guent:.ly exhausting any excess value by creating



encumbrances (mortages or deeds of trust) thereon.
It ia lese clear, whether such subsequent en-
cumbrances should be satisfied out of the exempt
amount otherwise payable to the debtor or wheather
they should be closed out unless there 1is an
excess over (1) all lienz prior to the levying
craeditor, (2) the exempt amount, and {3) the lien
of the levying creditor. Should a debtor be
entitled to the full $30,000 although after a levy

the spouses have further encumbered the property?
1 agree with Mr. Adamse' proposad solution:

it is recommended that subseguent voluntary
encumbrances should be paid out of the exempt

amount.

5till less clear is the anewer to the guestion
whether the execution lien should be covered in
full by the minimum bid, i.a. whether the creditor
cannot have an execution sale 1in partial satisfac-
tion of his lien. On policy grounds, it could be
argued that a levying creditor should not be able

to sell the homestead and still have an unpaid



6.

deficiency on his judgment. The proper solution
peams to be that the creditor should be able to
have an executicn sale only in full gatisfaction
of his judgment, regardless of whether the bid
actually covers only part of the judgment. ‘The
Adams study does not discuss these matters ade-

gquately.

There peems tc be ne good reasons why senlor liens must
be paid off and why a sale cannot be subject to senior
encumbrances or at least encumbrances on record prior

to the recording of the declaration of homestead. This
was the rule until 1945 and the 1945 amendmente seem to

overshoot the mark.

In cases of execution sales not subject to the hdme-
stead exemption, the bidder has to khow that he ac-
quires the property subject to encumbrances on record.
There 1s no reason to change that rule in execution
sales of homesteads. This means that the minimum bid
must be the exempt amount (and ~~ if that is the
chosen option -~ the amount of the lien under which the
sale is made) and that the title remains subject to all
prior liens. At least the court should be able to
authorize execution msales subject to prior liens as

in the case of partition sales.
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The greatest difficulties stem from the need to cure
the defect of the declared homestead law which deprives
the debtor of his right to retain his residence or to
obtain the exempt amount if a judgment lien attaches

prior to the recording of the homestead declaration.

The Adams study recommands recordation at any time
prior to the execution sale with effect on the prior

judgment lien creditor's remedies.

Adams describes the effect as follows (p. 32): "The
recordation of a declaration of homestead prior to the

execution sale would operate to dissolve any judgment

- 1liens on the dwelling to the extent of the homestead

exemption. Judgment lisng would continue after the
declaration of homestead on the excess over the amount
of the homestead exemption, however, mso that the judg-
ment creditor would retain his priority with respect to

subseguent lienholders.”

Prankly speaking, I cannot figure out the full ramifi-
cations of Adams' proposal, and the recommendation
conveys no complete pictura to me. The suggested
statutory amendments (C.C. Secs, 1240, 1241(1) and
C.C.P. § 674(1)) do not help to clarify Adams' ideas.
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On principle, I am of the opinlion that the needed
reform should consclidate the two statutory schemes and
combine the principles of both of them to the extent
that this is feasible.

Assume the following situation: O is the owner of
residential premises, holding title thereto as separate
and sole property. The realty is the dwelling of O and
O's spouse. The title 1s subject to a purchase money
daed of trust in the amount of $15,00D0. No dsclaration
of homestead is filed. On May 2, 1979, C, O's creditor,
records a judgment for $10,000. The property at that
time has a value of 356,000. Oon June 10, 1979, O
records a declaration of homestead. On June 15, O and
0's spouse execute a deed of trust to securs a loan of
$§8,000., On August 10, 1979, C starts proceedings to

obtain a writ of execution,

Mr. Adame seems tc racommend that C's judgment lien is
"dissolved® in the amount of §5,000, because the value
of the premises at the time of the recordation of the
lien was only $5,000 above $30,000 + $15,000. He seems
to recommend that the property may be sold for $15,000 +
$30,000 + $5,000 = $50,000 and that the proceeds would
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be dimtributed to the senior encumbrances {8$15,000),
the junior trust deed holder (48,000}, thi;uwnur
(820,000) and the balance of $5,000 to the creditor C.

In other words, the minimum bid would be the armount of
the menior snoumbrance, the amount of the exemption and
the non-disclved portion of the lien. The amount of
the junior trust deed would reduce the amount of the
exsmptioh distributabla to the owner. 1t im not clear
whether the "dismolved" portion of the judgment lien is
determined &s of the time of the sale or as of the time

of the recording.

1t is clear that this solution differs greatly from the

 results based on the present law., Under the declared

homestead law, C could have sold the premises subject
to the senior deed of trust at any price bid at the
sale. He would retain an unsatisfied enforceable
judgment for the balance. Because of the new exemption
law, however, C cannot have an execution sale, unless
the minimuwn bid covers (1} the senlor trust deed, (2)
his own judgment lien, (3} the exampt amount, ‘and (4)
the junior trust deed ($15,000 + $10,000 + 530,000 +
$8,000) {.,e, 563,000, If ¢ could weive the judgment
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lien and have an execution sale for an amount not covering
the amount of C's execution lien, the minimum bid would
be $53,000, C.C.P. § 690.31 and § 6€74{c). The result

is based on the construction that C has a lien on the
property sanior to the second trust deed and that a sale
ig possible only if the bid exceeds the amount of all
liens and encumbrances plus the exempt amount. Even if
C releasas the judgment lien and the levy lien is not
included in the "sum of all liens and encumbrances" a
creditor could not have a sale, unleas all other
encumbrances are satisfled and the owner rsceives hia
full exemption. In other worda, a sophisticated debtor
could block any execution eale by encumbering the

property after the recording of tha judgment lien.

Mr. Adams suggeste that any voluntary incumbrances made
after the recording of the judgment lien should not be
included in the computation of the minimum bid and
should reduce the amount of the exempt amount payable to

the dsbtor.

At first blush this suggestion seems to amount not only
to a reversal of the policy adopted in 1977 but also to

contravene the principle that the owner of homestsad
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property may encumber the propsrty with the consent
of the spouss without reducing the amount of the

exemption distributable to such owner. As hae been
pointed out in S5f, thie principle should no longer

apply after an actual 1evy.'

As Mr. Adame pointed out, the denial of a judgment lien
after the recordation of a homeatead declaration and

the possibility of the creation of intervening liens

are a strong inducement to creditors of homestead ownhers
to rush to a levy and sale, 1In effect, tha proposaal

of My, Adams attributes to the racording of a judgment
lien the affect of a levy of an execution without the
nead of appraisal proceedings within 60 days and a sale

during the life of the levy lien.

Much can be wsaid in favor of such a solution since it
would not deprive the owner of the exempt amount, unless
he subseguantly voluntarily exhauasts it by trust deeds,
and it affords time to find funds to pay off the lien.
The judgment lien would not be "“dismsolved" or limited

to an excess value, but would ramain subordinate to the
axempt amount which, in addition to senior encumbrances,

must be covered by the minimum bid.
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Like under the new law, the affect of recording on
prior judgment liene should only affect liena which
were recordad on property that at that time was owned
and used as remidence by the debtor. Although this
rule would reduce ths reliabllity of land records, it
would be consistent with the general principles of

*ihquiry notice."

Of course, in cases where the judgment lisn 1is tha last
encumbrance on record, it cgould be said that the lien
attaches on the excess value. Actually, however, this
is only anothar formulation of the idea that the lien
is subject to the exempt amount distributable to the
owner, There is no pelicy reason why junior encum-
brances should benefit from the exempt character of the

property.

What is the situation if the owner sells the property?
S8ince under the declared homestead law a judgment lien
cannot attach after the recordation of a homestead
declaration, a subssquent sale would not subject the
putrchaser to stch lien and he will not reduce the
purchase price because of the eaxistence of such

ancumbrance. Gf coursea, i1f the lien attached prior to
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the recording of such daclaration, both the owner and
the purchaser would be subject to the judgment lien

without exemption rights.

The legislation of 1977 modifies the situation existing
it the absence of the racordation cf a homestead
declaration prior toc the recordation of the judgment:
The judgment lian stlll attaches to the property. How-
ever, B0 long as the judgment debtor is protected by
the homestead sxemption, the lien ia subject to the
payment of the exempt amount to the owner, If the
realty is eold prior to the enforcsment of the judgment
lien, the purchaser cannct claim the benefit of that
exemptlon. Hence the price offered by the purchasaer
will be reduced by the amount of the lien and the ownayr
in effect losesa tha benefits of the exemption. For
axample, O owns residentlal property uwed as O's dwelling
worth $35,000 over pricr epncumbrances. C, & creditor
of 0, records a Judgment for $25,000. Sc long as O
owns the premises C can only get $5,000 out of an
execution sale. If O s=lles to F, P 18 subject to the
whole $25,000. Therefore, ¥ weuld buy the property
subject to the ehcumbrances and pay only $10,000. O
would have only 510,000 toward the purchade Of a hew
home and lose the benefit of $20,000 of additional

axemption.
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In order to avoid that the subjection of the homestead
to a judgment lien enforceable in the hands of a
successor "makesa the homestead a prison for the debtor
énd his family" (see Lacsy, Homestead Exemption --
Oregon: 8Still More, 8 Will. L. Rev, 327 (1972);
Marshall, Homestead Zxemption: Oregon Law, 20 Or. L.
Rev, 328, 344 (1941)), it haw been advoouated that the
lien should only attach to the excess of the debtor's
egquity over the exempt amount, This, for example, is
the law of Oregon, where a purchaser ie sntitled to
proceeds in the exempt amount prior to the distribution
of the execution proceeds from & cale under the judg-
ment lien, Clawson v, Anderscn. 248 Or., 347, 434 p.2d
462 (1967): Shepard & Morse Lumber Co. v, Clawson, 259
Or. 154, 486 p.24d 542 (1971} 8mith v. Popham, 513 pP.24
1172 (1973}, 1If the property value lnoresses after the
sdle to the new cwner and hafors the execution sale,
Buch incresage snures to the benefit of the Judgment
treditor. Since in Oregon exesttion sales of home-
ateads are made mubject to prior encumbrahcas, the bid
at which property bought stibject to a Judgment lien
against a prior hcmgstend owner can be pold under asuch
l1ien muat exceed the exempt amount without addition of

prior liens.
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Iin order to facilitate maless of homestead property and
to assurs that the zales price is not reduced by the
existence of a lien on the excess of the owner's eguity
above the exempt smount, Oregon has enacted leglslation
permitting discharge of the lisn in toto, by paying the
amounit of the excaess of the seller's eguity over the
exempt amount, if any, or after determination that there
is no puch excess. The statute follows a proposal by
Prof. Lacey made in 8 Will. L. Rev. 327 and is codified
as OR Rev. BStat. Bage. 23.280-23,300 (1975). It can be
justified on the andalysis that the homeatead owner in
effect has a priex egquitable charge in the amount of
the exemption on the property and that a forecloaure

of such charge would clome out any junlor lien not

covared by excesa proceeds.

Of course the purchaser would still be subject to

junior consansual liens. This result, however, iz in
conformity with the theory that voluntary ehcumbrahnces
created after the recording of a judgment lien reduce
the amount of the exemption otherwise available to the

homestaad owner.
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Adoption of a statute, sgimilar to the Oregon provision,

would reduce the rigore of C.C.P. § 674c.

Wisconmsin likewima permita attachment of judgment lienm
only on the excess over the exempt value, W.S.A. § 815,20,
An owhzr Or a grantee of an owner may cbtain a releass
from such judgment, 1f the value of the propsrty is

less than the maximum exemption, W.S.A. § 815.20.
Apparently, if a lien attaches on the excess it remains
confined to that amount after the male since the statute
provides that the exemption shall not be impaired by

the sale of tne premises, W.S5.A, § 015.20. '"Ths Wisconsin
law on that point, however, iz not clearly settled by
cage law, although apparently it was the intention of

the 1858 amendment t¢ permanently withdraw the exsmpted
homestead from "the pangs of a judgment lien," Crow,

The Wisconsin Homestead Exenmption, 20 Margu. L. Rev. 1
(1335).

In conclusion, it swems to be advisable to consoclidate
the two California homestead systems and to permit an

attaechrant of a judgment lien only on the exceas. This
could be achieved hy wnroviding that in the case of the

enforcemant of the judgment lien the judgment debtor
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or a successor (l.e., a grantee or holder of & junior
consensual sescurlity) shall be entitled to u prior
distribution not excesding the exempt amount, if the
lian attached on proparty protectsd by a homestead
exemption, In my opinion, a2 “dissolution” of the

judgmant 1s not the proper approach,

In my opinion, the Adams proposil of how to deal with

Bochoenfald v. Nurberg is subject to severe objections.

The result cf the case waz the combined effect of two
rules: (1) that the sxscution sele of a homestead must
rasult in watisfaotion of all liens encumbering the
property eold, and (2) that encumbrances on joint
tenancy property burden smech shars in the full amount.
The latter rule appliss to ancumbrances of land held in
co-ownership whether or not usad ar homestead by the

gu=-awhatra.

In ordinary co~owhership cases the Schoenfeld probletn
doss not cccur becsuse ususlly the share of & co-owner
is s0ld subjsct to pricr liens, without need of their
satisfaction. 'The purchaser then can clear up the
sltuation by meana of & partition sale. The general

tuled of marashalling will uvsuslily not afford adequate
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relief, dae C,C.DP. K% 771, 775; C.C. §% 2899 and
3433,

The ruls in the proposmed Sankrupteoy hot which Mr., Adams
cltes as pattern for the exacutlon sale of the non-
debtor’'s share is based on the fact that the trustee in
bankruptov suoteeds to the pankrupt's title and thus
has partition trights. Under California law, howevaer,
one spouse had no partition right againpt & cs-owner-
spouse wilth respect to homestesd property held in co-
ownership, (supra 3b) and judgment lisen creditors are
likewise not sntitled to partition of the encumbsred

property.

The solution proposed by Mr. Adams seems to be ah
unwarranted and unnecessary interference with the
rights of & nofi-debtor. The dasired result can be
sccomplishad by permitting sxecution sales of homestaead
property subject to prior liens, a possibility which
axisted anhtll the unfortunate amendment of 1945 and

should be restored, see supra nr. 6).
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The New Exsnption Syetem

Much of the subatance of the new exemption leglalation
could be achieved by a consolidation of the two myatems in
form of a rule which permita ssgertion of the exemption
after the xecordation «f & judgment lien on property which
was owned and used as yegldances by the debtor at the time of
the attachment of the judgment lien, This assertion could
be either by the rezordation of & declarstion with all other
affects attendant therete under the Civil Code or by a claim
in opposition to the iasdance of a writ of execution asg

specified in C.C.P. & 6%0.31.

The substantive rules of C.C.PF. § §%0.31 should be
gonaclidated with rules of the Clvil Code relating to execu-
tion in the case of deglared homegtesds. It should be noted
that Section 69Y0.31{b) {3} (1il} needa correction or clarifica-

tion,

The atatute excepts from the exemption encumbrances on
the premises executed and acknowledged by husband and wifse.
This casts doubts on the validity or enforceabllity of

ancumbrances executed by tha owner alone. Cbviously,
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encumbrancens executed by the debtor alone at a time when the
property was owned by the debtor but not used as a residence
should be enforceable, slthough nelther § 630,31(3) (il) nor
{iii) deals with that situation. In addition, the statute,
while permitting unlimited enforcsabllity of encumbrances
executed by both spousss does not settle the question of
whathetr encumbrances sxecuted by the uwner-spouse alone are
invalid or merely subject to the axamption. ‘fhe second

alternative wculd seem to be pruferabla.
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III.

Conciuslon

k consclidation of thae two systems seems to be advis-~
able and feasible, Howsvar, 1t would reguire an sxtensive
revigion of the sections dealing with levy, sale and dilatri-

bution of proceeds along the lineg suggested in I and II.

The princlpal task to be performed is a revision of
C.C. §§ 1241, 12486, 1254, 1255 and 1256 so ae to reflect the
poasibllity to file declarationas at any time bafore the
executlion sale, the zffect of judgment liens on premisaes
ownad and used ae residencs by the debtor at the time of
theilr attachment, new rules deternmining minimum bids, and
detailed rules for the distribution of proceeds, inciuding
rules Bpelling cut the priorities reaulting from liens
atteching on exempt realty with value exceeding the sxempt

amount.



Memorandum 78-48 Study D=300
Exhibit 2

Declared Homestead Exemption Statute
Civil Code §§ 1237-1304

TITLE 5. HOMESTEADS

CHAPTER (., GENERAL PROYISIONS

§ 1237. Property constituting homestead

The homestead consists of the dwelling house in which the claimant resides, to-
gether with outbulldings, and the land on wlich the same are situated, selectsd as
in this title provided, '

The dwelling liouse may Le it a condominium, a3 defloed in Section T83 of the
Civll Code, n plunned development, as defined in Section 11003 of the Business
and P’rofessions Code, 1 stock ecooperative as defined in Section 11003.2 of the
Business and Professions Codle, or n community apartment project, as defined in Seec-
tion 11004 of the Business and I’rofessions Code, or may be situated on real prop-
erty held under long-term lease ruther than a freehold. In such cases, an agreement,
covenant, or restriction between or binding upon the owners of a title, Interest, or
cstate in o condomininm, planned development, stock cooperative, or community
apartment project, or a lien arising under such agreement, covenant, or restrietion,
or an uwnderlying leuse or sublease, indebtedness, security, or other interest or ¢b-
ligntlon may be enforced in the sap-: manner as if no homestead were declared,
and the homestead shall include the interest in and right to use common areas and
othicr appurtenances sulject to the termns and conditions applicable therete. For the
purposes of this section “long-term lease™ is a lease of 30 years or more.
(Amended by Stats.1970, c. 687, p. 1316, §1; Stats.1973, ¢ 281, p. 817, § 1.}

§ 1237.5 Quasi-community property and separate proparty defined
Az used in this title:

(a} “Quasi-community property” means real property sitvated in this state here-
tofore or hereafter acquired in any of the following ways:

(1) By either spouse while- domiciled elsewhere which wonld have been com-
munity property * * * if the spouse * * * who acquired the property had
been domiclled in this state at the time ol {ts acquisition * =+ *

{2) In exchange for real or personal property, wherever situated, * * *
which would have been community property if the spouse who nequired the prop-
erty so exchanged had Deen domiciled in this state at the time of its acquisition.

{b) "Scparate property” does not include quasi-community property.

(Added by Stats. 1961, c. 636, p. 1841, § 11. Amended by Stats 1870, c. 312, p. 70T,
1) :

3 1238, Property from which selected; property defined

If the claimant be married, the homestead may be selected:

(a) From the community property; or

(b} From the quasi-community property; or - ) ]

(¢} From the property held by the spouses as tepants in common or in joint
tenancy or from the separate property of the husband * * * or the wife.

When the claimant is not married, but is the head of a family, within the
meaniog of Zection 1261, the homestead may be zclected from any of his or her
property.  If the claimant e an unmarried personm, other than the head of a
family, the howestead wmay be selected frotn apy of his or her property. Property
within the meaning of this title, inciudes any freehcld title, interest, or estate
which vests in the clalmant the immedinte right of possession, even though such a
right of possession is net cxclusive, and includes land held under long-term lease,
23 specified in Section 1237, and -~wnership rights in a2 condominium, planned
development, stock cooperative, or commmunity apartment project even though the
title, interest, or estate of the condominium, planned development, stock coopera-
tive, or community apartment project is in n leasehold or subleasehold,

(Amended by Stats, 1061, o. 636, p. 1847, § 12; Stats.1970, c. 687, p. 1316, § 2; Stats.
1976, ¢. 463, p. ——, & 1)




§ 1240. Exemption from execution or forced sale

EXEAMPT FROM FORCED SALE. The homestead is exempt from exe.
cution or forced sale, except as in this Title provided. (Enacted
1872.)

t 1241. Executlan or forced sals; when subject to

The homestead {s subject to execution or forced sale in satisfaction of judgments
obtalped:

1. Before the declaration of homestead is recorded, and which, at the time of
such recordation, constitute liens upoun the premises,

2. On debts secured by mechanics, contractors, subcontractors, artisans, archi-
tects, builders, laborers ot every class, materlalmens ot vendors’ liens upon the
premlises.

3. On debts secured by encumbrances on the premises executed and acknowl-
edged by husband and wife, by 2 clalmant of a married person's separate hotne.
stead, or by an unmarried claimant.

4. On debts secured by encumbrances on the premises, excecuted and recorded
before the declaration of homestead was filed for record. {As amended Stats 1957,
e 1317, p. 2629, § 1; Stats1950, ¢ 1803, p. 4290, § 2

‘4 1242. Conveyance of homastead; resirlctions

Except as provided in Chapter 2a {commencing with Section 1435.1) Division 4
of the Probate Code where one or more spouses s incompetent, and except in the
case of a married person’'s separate homestead, the homestead of a married person
cannct be conveyed or encumbered unless the instrument by which it is conveyed or
encumbered is executed and acknowledged by both husband and wife or unless
each spouse executes and acknowledges a separate Instrument so convering or
encumbering the homestead in favor of the same party or his successor in interest;
provided, however, that a conveyance of the homestead between husband and wite
need be executed and acknowledged only by the spouse convering, and unless the
one conveying expressly reserves his homestead rights, the spouse to whom the
conveyance 18 made may convey or encumber the homestead property in the same
manner and to the same extent as though no homestead bad been declared. (As
amended Stats.1957, c. 1619, p. 2046, § 1; Stats.1939, ¢ 125, p. 2016, § 24; Stats.1959,
¢, 1805, p. 4291, § 3.)

§ 1243. Abandonment; declaratlan or conveyance

Except as provided in Chapter 2A (commencing with Sectlon 1435.1) of Division
4 of the Probate Code where one or both spouses are incompetent, a homestead can
be abandoned only by:

1. A declaration of abandonment executed and acknowledged by the husband
and wife, jointly or by separate Instruments, If the claimant is married.

2, A declaration of abandonment or a conveyance by the claimant if unmarried.

3. A declaration of abandonment or a converance by the grantee named in a
conveyance by which one spouse conveys the homestead to the other spouse without
expressly reserving his homestead rights.

4, A conveyance or conveyances by both spouses as provided in Saction 1242,

5. A declaration of abandonment or a converance by the claimant alone in the
case of o married person’s separate homestead. (As emended Stats. 1959, ¢ 125,
p. 2018, § 25; Stats.1059, ¢ 1805, p. 4201, § 4; Stats.1959, ¢, 1060, p. 4564, § 1)

§ 1244. Declaratlon of abandenment; effeciual from filing

A declaration of abandenment is effectual only from the time it is * * * re-
corded in the offlce in which the howmestead was recorded, -
(As amended Stats. 1967, c. 79, p. 981, § 4.)

ra



§ 1245. Execution against homestead; time for application for
appointment of appraisers; expiration of liens; sub.
sequent levies prohibited

When an execution for the enforcement of a judgment obtained
in a case not within the classes enumerated in section one thousand
two hundred and forfy-one is levied upon the homestead, the judgment
creditor may at any time within sixty days thereafter apply to the
superior court of the county in which the homestead is situated for
the appointment of persons to appraise the value thereof, and if such
application shall not be made within slxty days after the levy of such
execution the lien: of the execution shall cease at the expiration of said
period, and no execution based upon the same judgment shall there-
after be levied upon the homestead. (Enacted 1872. As amended

Code Am.1880, c. 41, p. 7, § 18; State.1911, c. 436, p. 838, § 1.)

§ 1246. Execution against homestead; petition; contents

The application must be made upon a verified petition of the judg-
ment creditor showing:

1. The fact that an execution has been levied upon the home-
stead within 60 days prior to the filing of said petition.

2. A description of the homestead and the name of the claim-
ant.

3. That the value of the homestead, over and above all liens
and encumbrances thereon, exceeds the amount of the homestead ex-
emption. ~

4. That no previous execution arising out of the same judgment
has been levied upon said homestead. (Enacted 1872. As amended
Stats.1911, c. 436, p. 888, § 2; Stats.1945, c. 789, p. 1476, § 2.)

§ 1247. Execution agninst homestead; pefition; filing
The petition must be filed with the clerk of the superior court
(Enacted 1872, As amended Code Am.1880, c. 41, p. 8, §12.)

§ 1248. Execution against homestead; service of petition and
notice of lhearing; failure to serve; termination of
execution lien '

Within ninety days from the date of filing the petition, a copy
thereof, with the notice of the time and place of hearing, must be
served upon the claimant or his attorneys at least two days before
the hearing: and if such notice shall not be so served, the lien of the
execution shall cease at the expiration of said peried of ninety days,
and no execution based upon the same judgment shall thereafter be
levied upon the homestead. (Enacted 1872, As amended Stats.1911,

c. 436, p. 889, § 3.)

§ 1249. Execution against homestead; appoiniment of appraisers

SAME. At the hearing the Judge may, upon proof of the service
of a copy of the petition and notice, and of the facts stated in the peti-
tion, appoint three disinterested residents of the county to appraise
the valuel of the homestead, (Enacted 1872.) '

3



§ 1250. Execution against homestead; oath of appraisers

SAME. The persons appointed, before entering upon the perform.
ance of their duties, must take an oath to faithfully perform the same,
{Enacted 1872.)

§ 1251. Execution against homestead; appraisal; determination
of divisibility of land
They must view the premises and appraise the value thereof,
and if the appraised valug, less the aggregate of all liens and encum-
brances thereon, exceeds the homestead exemption they must deter-
mine whether the land claimed .can be divided without material in-
jury. (Enacted 1872. As amended Stats.1945, c. 789, p. 1476, § 3.)

§ 1252. Execution against homestead; report of appraisers

Within 15 days after their appointment they must make to the
judge a report in writing, which report must show the appraised
value, the a-ount of all liens and encumbrances, and their determina-
tion upon the matter of a division of the land claimed. (Enacted 1872
As amended Stats.1945, ¢, 789, p. 1476, § 4.)

§ 1253. Execcution against homestead; order setting off
homestead; enforcement against remainder

If, from the report, it appears to the judge that the land claimed
can be divided without material injury, he must, by an order, direct the
appraisers to set off to the claimant so much of the land, including the
residence and outbuildings, as will amount in value to the homestead
exemption over and above all liens and encumbrances, and the execu-
tion may be enforced against the remainder of the -land, (Enacted
1872. As-amended Stats.1945, c. 789, p. 1476, § 3.)

§ 1254. Execution against homestead; order directing sale

If, from the report, it appears to the judge that the land claimed
exceeds in value, over and above all liens and encumbrances thereon,
the amount of the homestead exemption, and that it can not be di-
vided, he must make an order directing its sale under the execution.
(Enacted 1872. Asamended Stats.1945, ¢. 789, p. 1477, § 6.)

§ 1255. Execution against homestead; minimum bids

At such sale no bid shall be received, unless it exceeds the amount
of the homestead exemption plus the aggregate amount of all liens
and encumbrances on the property. (Enacted 1872, As amendad
Stats. 1945, c. 789, p. 1477, § 7.)

§ 1256. Excoution against homestead; sale; distribution of
procceds

If the sale is made, the proceeds thereof must be applied in the
following order of priority, first, to the discharge of all liens and
cncumbrances, if any, on the property, second, to the homestead claim-
cnt to the amount of the homestead exemption, third, to the satisfac-
t:on of the execution, and fourth, the balance, if any, to the homestead
‘claimant. (Enacted 1872. As amended Stats.1945, ¢ 789, p. 1477,

§8.)
+



§ 1257. Execution agalnst hemestead; protectlon of money pald ciaimant

The money paid to the claimant is entitled, for the perlod of six mouths there-
after, to the same protection ngainst legal process and the voluntary disposition
of the husband or wife, which the law gives to the homoestead,

{Amended by Stats. 1976, . 463, p. —, § 3.

§ (258. Execution against homestead; compensation of appraisers

The court must fix the compensation of the appralsers * * * in an amount
a3 determined hy the court to be reasonable, hut such fees shall not exceed similar
fees for similar services in the community where such services are rendered.
(Amended by Stats. 1968, ¢. 450, p 1D, §1.)

§ 1259. Execution against homestead; costs

CosTS. The execution creditor must pay the costs of these pro-
ceedings in the first instance; but in the cases provided for in Scc-
tions 1233 and 1254 the amount so paid must be added as costs on
execution, and collected accordingly. (Enacted 1872.)

§ 1260. Persons who may select homesteads; valuation; automatic
increase in value

Homesteads may be selected and claimed:

1. By any head of a family, of not exceeding forty thousand
dollars ($40,000) in actual cash value, over and above 21l liens and
encumbrances on the property at the time of any levy of execution thereon:

2. By any person 65 years of age or older, of not exceeding forty
thousand dollars ($40,000) in actual cash wvalue, over and above all
liens and encumbrances on the property at the time of any levy of exe-
cution thereon.

3. By any other person, of not exceeding twenty-five thousand
dollars ($25,000) in actual cash value, over and above all liems and
encumbrances.

Any declaration of homestead which has been filed prior to January 1,
1877 shall be deemed to be amended on such date by increasing the value
of any property selected and claimed to the value permitted by this
section on such date to the extent that such increase does not Impair or
defeat the right of any creditor to execute upon the property which
existed prior to such date.

§ 1261. Head of famlly defined
The phrase “head of o family,” as used in this title, Inclodes within its meaning:
i. The husband or wife, wheu the claimant {3 & married person.

2, Every person who has residing on the premises with hlin or her, and under
his or her care and maintenance, either:

(a} His or her minor child, er minor grandchild, or the minor child of hls or
her deceased wife or husband ; :

(b} A minor brother or sister, or the minor child of a decensed brother or sister;

{c) A father, mother, grandfather, or grandmaother; ’

(d) The father, mother, grandfather, or grandmother of a deceased husband or
wife;

(e) An unmarried stster or brother, or any other of the relatives mentioned in

this section, who have attaincd the age of majority, nud are wnable to take care
of or support themselves.
({Amended by Stats. 1976, c. 463, p. —, § 4.)
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§ (261.1 MNew claim of homestead not considered abandonment of prior hamestead

Whenever a claim of homestead is =ade pursugnat to subdivizion 1 or 2 of Sectivn
1260 which includes preperty previously homesteaded, to the extent that such prior
homestead is still valid such new ciaim of homestead shall not be considered an
sbandonment of the prior homestead.

(Added by Stats.1969, c. 1099, p. 2098, § 2.}

Chapter 2
HOMESTEAD OF THE HEAD OF A FAMILY

§ 1262. Daclaratlon of homestead; execution and acknowledqment; recording

In order to select a homestead, * * * cither spouse or head of a family
* + * must execute and acknowledge, in the same manner as a grant of real
property is acknowledged, n declaration of homestead, and file the same for record.
{Amendced by Stats. 1976, c. -!G-'j, p.— §d)

§ [263. Declaration of homeslead; contents; evidence

The declaration of homestead must contain:

1. A statcment showing that the person making it is the head of a family,
and if the claimant {s married, the name of the spouse; or, when the deelaration
is made by * * * g married person without the joinder of his or her spouse

in the exeeution and acknowledgmient of the declaration, showing that the other
spouse has mot made such deelaration amd that he ot she therefore makes the

declaration for their joint benefit ;

2. A statement that the person making it 1s residing on the premises, and claims
them as a homestead :

3. A description of the premises;

4. Such declaratien of homestend may further contain a statement of the
character of the property sought to be homesteaded, showing the improvement or
improvements which have been affixed theretn, with sufficient detail te show
that it is & proper subject of homestend, and that po former declaratiou has been
made, or, if made, that [t has been abandencd * * * and if it contains such
further statement and the declaration is supported by the affidavit of the declar-
ant, annexed thereto, that the mafters therein stated are true of his or her own
knowledge, such declaration, when properly recorded, shall be prima facie evidence
of the facts thercin stated, and conclusive evidenee thereof in favor of a purchaser
or enciumbrancer in good faith and for a valuable consideration.

The declaration of a homesfead shall not affect the property rights of spouses

as between themselves other than as provided by this title,
(Amended hy Stats 1960, ¢. 364, p. 1190, § 1; Stats. 1070, c. 80, p. 03, § 1; Stats1978,
e 433, p. —, §8)

§ 1264. Declaration of homestead; place of recording
DECLARATION MUST BE RECORDED. The declaration must be re-
_corded in the office of the Recorder of the county in which the land
is situated. (Enacted 1872.) i _



§ 1265, Estahlishment of homestead; descent on death of claimant; exemption

From and after the time the declaration is filed for record, the premises therein
described constitute a homestead., If the selection was made by a married person
from the community property, or from the quasi-community property, or from the
separate property of the spouse making the selectlon or joining thereim, and if the
surviving spouse has not conveyed the homestead to the other spouse by a record-
ed conveyance which failed to expressly reserve hls homestead rights as provided
by Section 1242 of the Civil Code, the land so selected, on the death of either of
the spouses, vests in the survivor, except in the case of a married person's separsate
homestead, subjeet to no other labllity than such as exists or has been ereated
under the provisions of this title; in other cases, upon the death of the person
whose property was selected as a bhomestead, It shall go to the heirs or devisees,
subject to the power of the superior court to assign the same for a limlted period
to the famlly of the decedent; but in no case ghall it, or the products, rents, issues
or profits thereof he held liable for the debts of the owner, except as provided in this
title; and should the homestead be scld by the owner, the proceeds arising from
such sale to the extent of the value allowed for a homestead exemption as provided
In this title shall be exempt to the owner of the homestead for & period of six months

next following such sale. (As amended Stats. 1959, ¢. 1803, p. 4291, § 5; Stats. 19861,
c. 638, p. 1842, § 13}

§ 1265a. RBeinvestment of proceeds of :ale; effect of new
declaration

If the proceeds arising from the sale of property selected as 3
homestead are used for the purchase of real property within the pEﬂ‘-‘d
of six months following such sale, the property purchased may be se-
Jected as 2 homestead in the manner provided in this title within the
period of six months following such sale, and such selection, when the
declaration has been filed for record, shall have the same effect as
if it had been created at the time the prior declaration of homestead
was filed for record. (Added Stats. 1939, ¢. 515, p. 1902, § 1.}

Chapter 3
HOMESTEAD OF OTHER PERSONS

§ 1266. Declaration of homestead; execution and
. acknowledgment '
MoDE oF SELECTION. Any person other than the head of a family,
In the selection of a homestead, must execute and acknowledge, in

the same manner as a grant of real propeity is acknowledged, a
“Declaration of Homestead.” (Enacted 1872.)

% 1267. Declaration of homestsad; contents; evidence

The declaratlon * * * shall contain everything required by the =econd f.’li
third * * * subdivisions o@lon 1263, and in addition thereto may contain the
statement and affidavit provided for by subdivision * * * j.»_ot o f.‘ih
section, with like effect as therein provided. If the homestead s selected and
claimed pursuant to subdivision 2 of Section 1260, the declaration shall also con-
tzin a statement that the person making it is 63 years of age or older.

{Amended by Stats. 1969, e 564, p. 1190, § 2; Stats 1360, c. 1089, p. 2008, § 3.)

§ 1268. Declaration of homestead; place of recording
DECLARATION MUST BE RECORDED. The declaration must be re-

corded in the office of the County Recorder of the county in which
the land is situated. (Enacted 1872.)
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§ 1269, Establishment of homestead

EFFECT OF FILING FOR RECORD THE DECLARATION OF HOMESTEAD.
¥rom and after the time the declaration is filed for record, the land
described therein is a homestead. (Enacted 1872.)

CHAPTER 5. MARRIED PERSON'S SEPARATE HOMESTEAD

§ 1300, Declaration following dacree of {egal separatlan or dissclutlon of marriage;
execution and acknowledgment

Following the entry of a * * * judgment decreeing legal separatiom of the

parties or an interlocutery * * * judgment of dissolution of a marriage, each

spouse may execite and acknowledge in the same manner as a grant of real prop-

erty is acknowiedged, a declaration of a married person’s separate homestead from

the separate property of the spouse so declaring same, or from any property awarded
to such spouse by said * * * judgment.

(Added by Stats 1950, ¢ 1805, p. 4289, § 1. Amended Uy Stats1971, e 1210, p, 2325,
§2)

§ 1301. Contants of declaration

The declaration must contain:

(1) A statement that the declarant is a married person, and that there 13 in ex-
istence a * * * Judgment decreeing legal separation of the parties or an in-
terlocutory * * * judgment of dissoiution of the marriage between declarant
and his or her spousc.

(2) A statement showing that declarant is the hesd of a family, as defined in this
chapter, it such is the case. :

{3) The matters required by the secoud apnd thied subdivisions of Section 1263,
and in addition thereto may contain the stutement and affidavit provided for by
subdivision 4 of said sectlon, with like effeet as therein provided.

{Added by Stats 1930, ¢ 1805, p. 4280, § 1. Amended by Stats 1069, ¢ 564, p. 1190,
§ 3; Stats.1971, ¢ 1210, p. 2325, § 3.)

§ 1362. Head of a family; definition

For the purpose of this chapter, the phrase “head of a family” ineludes every
person who has residing on the premises with him or her and under his or her
care and maintenance one or more of the persons enumerated in paragrephs (a),
(b}, (e), (d) and (e) of subdivision 2 of Section 1261, and such person shall receive the
exemption allowed the head of a family by Sectlon 1260, Any married person
declaring a homestead under this chapter who is not the head of a family, as de-
fined in this section, shall receive the exemption allowed other persons by Section
1260. (Added Stats.1939, e 1803, p. 4200, § 1)

§ 1303, Recordation of declaration; establishmant of homestead

From and after the time the dectaration is recorded in the office of the recorder
of the county in which the land is situated, the land described therein i3 a home-
stead. (Added Stats.1659, c, 1805, p. 4290, § 1)

§ 1304. Subseguent reconclliation of partles; dismissal of dissclution actlon;
Jolat protection hemestead; reduction of exemption

When a homestead has been declared under this chapter by & married person
following the entry of an interlocutory * * *  judgment of dissolution of a mar-

rlage upon property awatrded to such person by such * * * judgment, a subse-

quent reconciliation of the partles when evidenced by o dismissal of such * * ¢
dissolution action executed by both parties or their attorneys of record shall trans-
form such homestead into a jeint protection homestend, which shall thercafter have
the force and effect of a homestead selected under Chapter 2 of this title. If eazch
such married person has seleeted a homestead under this chapter, and such a dis-
missal has been filed after reconciliation, one of the homesteads must be abandoned
or the exemption under each shall be reduced by one-half,

(Added by Stats.1959, c. 1805, p. 4299, § 1. Amended by Stats.1971, ¢ 1210, p. 2326,
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Memorandum 78-48 Study D=300
Exhibit 3

Claimed Homestead Exemption
Code of Civil Procedure § 690.31

690.31. (a) (1} A dwelling house in which the debtor
or the family of the debtor actually resides shall be
exempt from execution, to the same extent and in the
same amount, except as otherwise provided in this
section, as the debtor or the spouse of the debtor would
be entitled to select as a homestead pursuvant to Title 5
(commencing with Section 1237) of Part 4 of Division 2
of the Civil Code. For the purpose of this section,
“dwelling house” means the dwelling house together
with the outbuildings and the land on which the same are
situated. '

{2) A mobilehome as defined in Section 18008 of the
Health and Safety Code in which the debtor or the family
of the debtor actually resides, together with the
outbuildings and the land on which the same are situated,
shall be exempt from execution, to the same extent and
in the same amount, as is provided for a dwelling house
by this section. For the purposes of this section, “dwelling
house” includes such a mobilehome.

{b) The exemption provided in subdivision (a) does
not apply: _

{1} Whenever the debtor or the spouse of the debtor
has an existing declared homestead on any property in
this state other than property which is the subject of a
proceeding under subdivision (c) of this section. The
existence of a homestead declared by the debtor or the
debtor’s spouse under Section 1300 of the Civil Code shall
not affect the right of the other spouse to an exemption
under this section. ' '

(2) Whenever a judgment or abstract thereof or any

other obligation which by s*atute is given the force and
effect of a judgment lien has been recorded prior to
either:

(i) The acquisition of the property by the debtor or
the spouse of the debtor; or

(ii) The commencement of residence by the debtor or
the spouse of the debtor, whicheéver last occurs.

(3) Whenever the execution or forced sale is in
satisfaction of judgments obtained:



(i) On debts secured by mechanics, contractors,
subcontractors, artisans, architects, builders, laborers of
every class, or materialmen’s or vendors’ liens upon the
dwelling house or premises;

(iiy On debts secured by encumbrances on the
dwelling house or premises executed and acknowledged
by husband and wife, by a claimant of a married person’s
separate homestead, or by an unmarried claimant; or

(iii) On debts secured by encumbrances on the
dwelling house or premises, executed and recorded prior
to or in connection with the acquisition of the property
by the debtor or the spouse of the debtor.

{¢) Whenever a judgment creditor seeks to enforce a
judgment against a dwelling house, whether or not the
judgment was rendered in another county, the judgment
creditor shall apply to the proper court in the county in
which the dwelling house is located for the issuance of a
writ of execution. The proper court shiall be determined
in the sare manner as provided in Section 392. The
application shall be verified and describe the dwelling
house and state that either or both of the following facts
exigt:

(1) The dwelling house is not exempt, the reasons
therefor, and (i) that a reasonable search of the records
of the office of the county recorder has not resulted in the
finding of a declared homestead of the debtor or the
spouse of the debtor on the subject dwelling house, and
further, that a reasonable search of the records of the
county tax assessor indicates that there is no current
homeowner’s exemption claimed by either the debtor or
the spouse of the debtor on the subject dwelling house,

or {ii) that the records of the county tax assessor indicate
that there is a current homeowner’s exemption claimed
by either the debtor or the spouse of the debtor on the
subject dwelling house but the judgment creditor
believes for reasons which shall be stated in the
application that the debtor or the spouse of the debtor is
not entitled to the exemption provided in this section.

(2) The current value of the dwelling house, over and
above all liens and encumbrances thereon, exceeds the
amount of the allowable exemption.

If an application alleges facts solely pursuant to
paragraph (2) or the court determines that a writ may
issue only under the circumstances described in
paragraph (2}, the court shall determine whether the
current value of the dwelling house, over and above all
liens and encumbrances thereon, exceeds the amount of
the allowable exemption in the manner provided by Title
5 (commencing with Section 1237) of Part 4 of Division
2 of the Civil Code.
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At the time the application is filed, if the judgment was
rendered in another county, there shall be paid to the
clerk or judge, as a filing fee, the sum of four dollars ($4)
when filed in a justice court, or the sum of six dollars ($6)
when filed in a superior or municipal court.

Whenever a judgment creditor seeks to enforce a
judgment pursuant to this secticn and the judgment was
rendered in another county, the judgment creditor shall
file with the clerk or judge of the proper court in the
county in which the dwelling house is located an abstract
of judgment in the form prescribed in Section 674.

(d) Upon receipt of a completed application of a
judgment creditor, the court shall set a time and place for
hearing and order the debtor to show cause why a writ
of execution should not issue. Prior to the hearing, a copy
of the order to show cause, a copy of the application filed
by the judgment creditor and a copy of the following
notice, in at least 10-point bold type, shall be served as
prescribed in subdivision -(/):

“IMPORTANT LEGAL NOTICE TO HOMEOWNER
AND RESIDENT :

I. Your house is in danger of being sold to satisfy a
judgment obtained in court. You may be able to protect
the house and real property described in the
accompanying application from execution and forced
sale if you or your family now actually reside on the
property and presently do not have a declared
homestead legally recorded with the county recorder on
any other property in the State of California. YOU OR -
YOUR SPOUSE MUST COME TO THE HEARING TO
SHOW THESE FACTS. '

2. If you or your spouse want to contest the forced sale
of this property, you or your spouse must appear at
on

{location set forth in OSC) {date and time)
and be prepared to answer questions concerning the
statements made in the attached application. THE ONLY
PURPOSE OF THE HEARING WILL BE TO
DETERMINE WHETHER THE PROPERTY CAN BE
SOLD, NOT WHETHER YOU OWE THE MGNEY.

3. FOR YOUR OWN PROTECTION, YOU SHOULD
PROMPTLY SEEK THE ADVICE OF AN ATTORNEY
IN THIS MATTER. IF YOU ARE A TENANT AND DO
NOT CLAIM TO BE THE OWNER OR BUYER OF
THIS PROPERTY, THIS NOTICE DOES NOT AFFECT
YOU. PLEASE GIVE IT TO YOUR LANDLORD.”

{e) The burden of proof at the hearing shall be
determined in the following manner:

(1} Where the application of the judzment creditor
states a claim of nonexempt status, the debtor or the
spouse of the debtor shall have the burden of proving his
or her entitlement to the exemption; and
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(2) ‘Where the application of the judgment creditor
asserts that the current value of the dwelling, over and
above all liens and encumbrances thereon, exceeds the
amount of the allowable exemption, the judgment
creditor shall have the burden of proof on that issue.

(f) Upon a determination by the court that the
dwelling house is not exempt or that, although exempt,
the judgment creditor is entitled to levy against any
excess, it shall make an order directing the issuance of a
writ of execution. The order shall state whether or not the
dwelling house is exempt and, if not exempt, state that
the judgment creditor is entitled only to execution
against the excess over the exempt amount. It shall also
specify the amount of the exemption. A copy of the order
shall be transmitted by the clerk of the court to the clerk
of the court in which the judgment was rendered.

The writ of execution shall specify the amounts for
distribution under the levy, including names and
addresses of each person or entity having an
encumbrance against the dwelling and the name and
address of any exempt debtor and the exempt amount.

(g) Any such writ of execution issued upon a hearing
at which the debtor, the spouse of the debtor, or his or her
attorney did not appéar shall be served in the manner
prescribed in subdivision (/) and be accompanied by the
following notice in at least 10-point bold type:

“IMPORTANT LEGAL NOTICE TO HOMEOWNER
AND RESIDENT

1. You were recently served with a court order
requiring your presence at a hearing to determine why
the court should not issue a writ of execution for the
forced sale of your home. YOU AND YOUR SPOUSE
FAILED TO APPEAR AT THE HEARING AND THE
COURT HAS ORDERED THAT YOUR HOME BE
SOLD TO SATISFY A JUDGMENT AGAINST YOU.

2. Your absence at the hearing has contributed to the
issuance of the accompanying writ of execution. If the
absence of you or your attorney at the hearing was legally
excusable and you believe in good faith that your home
may be entitled to an exemption from execution, you
should complete the form below and date, sign, and
return the form below no later than ____ . (Insert
date no later than five days prior to date of sale.)

3. FOR YOUR OWN PROTECTION, YCU SHOULD
IMMEDIATELY SEEK THE ADVICE OF AN
ATTORNEY. IF YOU ARE A TENANT AND DO NOT
CLAIM TO BE THE'OWNER OR BUYER OF THIS
PROPERTY, THIS NOTICE DOES NOT AFFECT YOU.
PLEASE GIVE IT TO YOUR LANDLORD.

?



{(Name and Title of Levying Officer)

(Street Address and City)

(Area Code and Telephone Number of Levying Officer)™

I declare that my absence from the previous hearing on
whether or not this property should be sold was legally
excusable. I, or my spouse, currently reside in this
property and I wish a further hearing so that I may assert
my exemption rights under Code of Civil Procedure
Section 690.31 and contest the sale of my home. I
understand that the clerk of the court will notify me of
the date and place for this hearing if [ return this form
immediately and that [ must attend this hearing.

. ldeclare under penalty of perjury that the foregoing is
true and correct.

Executed on—______ at , California
(date) {city or county)

{(Signature of Debtor or Debtor’s Spouse)

(h) If the debtor or spouse of the debtor declares that
his or her absence or the absence of his or her attorney
at the hearing was due to mistake, inadvertence, surprise
or -excusable neglect and declares that the subject
dwelling house may be entitled to an exempt status, the
levying officer shall, upon receipt of the declarations of
the debtor five days prior to the scheduled sale date,
postpone the sale pending further orders of the court and
transmit the notice forthwith to the court. Upon receipt
of the notice, the clerk shall set a hearing to determine

whether the writ of execution should be recalled, and
shall give at least 10 days” notice to the parties.

(i) Subsequent applications by a judgment creditor
within 12 months of a denial of a writ of execution shall
be supported by a statement under oath alleging that
there is a material change of circumstances affecting the
exemption, and setting forth facts supporting such
claimed material change of circumstances.

-{j) In the event of an execution sale, the proceeds of
the sale shall be applied in the following order and
priority: first, to the discharge of all liens and
encumbrances, if any, on the property; second, to the
debtor, or the debtor’s spouse if such perscn is the
exemption claimant, in the amount of the exemption if
allowed pursuant to this section; third, to the satisfaction
of the execution; and fourth, to the debtor, or the debtor’s
spouse if such person is the exemption claimant.
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(k) That portion of the proceeds from the sale of real
property pursuant to an order of the court directing the
issuance of a writ of execution pursuant to subdivision (f)
of this section, which portion represents the amount of
the exemption, shall be exempt for a period of six months
from the date of receipt of the proceeds. Where such
exempt proceeds are used for the purchase of a dwelling
house, in which the debtor or the family of the debtor
actually reside, within a period of six months following
receipt, the subsequently acquired dwelling shall be
exempt from execution. The exemption for the
subsequently acquired real property shall have the same
effect as if allowed on the date of the acquisition of or the
commencement of residence by the debtor or the spouse
of the debtor, whichever last occurred, in the property
previously determined to be exempt, except with respect
to a judgment or other obligation which by statute is
given the force and effect of a judgment lien against the
subsequently acquired property prior to its acquisition.

(1) Promptly upon receipt of the application: filed by
the judgment creditor, the order to show cause, and the
notice specified in subdivision (d), or promptly upon
receipt of the writ of execution and the notice specified
in subdivision (g), and in n¢ event'less than 10 days prior
to the date of the hearing specified in the notice under
subdivision {d) or the date of sale, as the case may be, the
levying officer shall mail copies of the documents to the
defendant and to any third person in whose name the
property stands upon the records of the office of the tax
assessor of the county where the property is located on
the last business day preceding the date of mailing. Such
copies shall be mailed first-class mail, postage prepaid, to
the address of the defendant and any such third person
as shown by the records of the office of the tax assessor.
The levying officer shall also serve an occupant of the
property with copies or, if there is no occupant on the
property at the time service is attempted, the levying
officer shall post a copy in a conspicuous place on the
property. Service upon the occupant may be made by
leaving the copies with the occupant personally, or, in the
occupant’s absence, with any person of suitable age and
discretion, found upon the property at the time service
is attempted and who is either an employee or agent of
such occupant or a member of his family or household.

(m} The provisions of subdivisions (j), and (/) of
Section 690.50 shall apply to proceedings under this
section.

(n) An appeal lies from any judgment under this
section. Such appeal shall be taken in the manner
prﬁvided for appeals in the court in which the proceeding
is had.

(o) The notice specified in subdivision (d) shall also be
provided in Spanish as follows: '
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“IMPORTANTE AVISO LEGAL AL PROPIETARIO
DE CASA Y RESIDENTE
1. Su casa-esti en peligro de ser vendida para cumplir
con una orden judicial obtenida en la corte. Usted podria
proteger la casa y los bienes raices descritos en la solicitud
adjunta de la ejecucién y venta forzosa si usted o su
familia actualmente residen en la propiedad y no tienen
una casa propia legalmente registrada con el registrador
del condado en alguna otra propiedad en el Estado de

California. USTED O SU ESPOSO(A) DEBEN VENIR A
LA AUDIENCIA PARA DEMOSTREAR ESTOS
PUNTOS.

2. &i usted o su esposo(a) quieren disputar la venta
forzosa de esta propiedad, usted o su esposo(a) deberan
presentarse a

el
-{location set forth in O.8.C.) {date and time)
y estar preparados para contestar las preguntas acerca de
las declaraciones puestas en la solicitud adjunta. EL
UNICO PROPOSITO DE ESTA AUDIENCIA SERA EL
DE DETERMINAR SI LA PROPIEDAD PUEDE SER
VENDIDA, Y NO SI USTED DEBE DINERO. _

3. PARA SU PROPIA PROTECCION, USTED
DEBERIA PRONTAMENTE DE BUSCAR EL
CONSEJO DE UN ABOGADO EN ESTE ASUNTO. Si
usted es un inquilino y no reclama ser el duefio o el
comprador de esta propiedad, este aviso no le afecta a
usted. Por favor déselo a su arrendador.”

(p) The notice specified in subdivision {g) shall be
provided in Spanish as follows:

“IMPORTANTE AVISO LEGAL AL PROPIETARIO
DE CASA Y RESIDENTE

1. Recientemente se le entregb una orden de la corte
pidiende su presencia para una audiencia para
determinar el porque la corte no deberia de extenderle
una orden de ejecucién para la venta forzosa de su casa.
USTED Y SU ESPOSA NO VINIERON A LA
AUDIENCIA Y LA CORTE HA ORDENADO QUE SU
CASA SEA VENDIDA PARA SATISFACER EL JUICIO
EN CONTRA DE USTEDES.

2. Su ausencia a la audiencia ha contribuido para la
emisién de la orden de ejecucién. Si la ausencia de
ustedes o de su abogado en la audiencia es excusable
legalmente y creen de buena fe que su casa puede tener
derecho a estar exonerada de ejecucién, deberia de
completar el formato que estd debajo y fecharlo, firmarlo,
v devolverlonoamiéstardardel . {Insert dateno
later than five days prior to sale.}- :
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3. PARA SU PROPIA PROTECCION, USTED
DEBER{A INMEDIATAMENTE BUSCAR EL
CONSEJC DE UN ABOGADO. Si usted es un inquilino
y no reclama ser el duefio o el comprador de esta
propiedad, este aviso no le afecta a usted. Por favor déselo
a su arrendador.

veremeeeneee (COTEE ¥ Devuelva Este Formato a) ................

{Name and title of levying officer)

(Street address and city)

{Area code and telephone number of levying officer)

Declaroc que mi ausencia en la pasada audiencia sobre
si esta propiedad deberia de ser vendida o no fue
legalmente excusable. Yo, o mi esposo({a), actualmente
residimos en esta propiedad y deseo una audiencia
adicional para hacer valer mis derechos de exencién bajo
el Cédigo de Procedimiento Civil Seccién 650.31 y
disputar la venta de mi casa. Entiendo que el oficial de la
corte me notificard de la fecha y del lugar de esta
audiencia si devuelvo este formato inmediatamente y
que debo asistir a esta audiencia.

Declaro bajo pena de perjurio que lo anterior es’
verdadero y esta correcto.

Firmado el _en _ , California
(fecha) {ciudad ¢ condado)

mr

{Firma del Deudor(a) o de la Esposa{o) del Deudor(a) }

Timely completion and return of the return portion of
the Spanish translation of this form shall have the same
force and effect as timely completion and return of the
English language form.
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liobilehome and Vessel Used as a Dwelling Exempticn
Code of Civil Procedure § 690.3

Section 6%0.3. (a) One housetrailer, mobilehome, houseboat, boat,
or other waterborne vessel in which the debtor, or the family of such
debtor, actually resides, of a value not exceeding the following values:

(1) For any hzad of a family, of a value not exceeding forty thou-
sand dollars ($40,000) in actual cash value, over and above all liens
and encumbrances on that housetraller, mobilehome, houseboat, boat, or
other waterborne wessel;

(2) For any pecrson 55 years of age or older of a value not exceed-
ing forty thousand dollars ($40,000) in actual cash value, over and
above all liens and encumbrances on that housetrailer, mobilehome,
househoat, bozt, or other waterborne vessel; and

{2} For any other person, of a value not exceeding twenty-five
thousand dollzrs {$25,000) in actual cash value, over and above all
liens and eacuuwrances on that housetrailer, mobilehome, houseboat,
bozat, o7 other waterborne wessel.

(b} The excaoption provided by this section shall not apply if such
debior or the spouse of such debtor has an existing howestead as pro-
vided By Tivtle 5 {cormencirg with Secticn 1237) of Part 4 of Division 2
of the Civil {eode or has obtainad a prior judicial determination that
zhe dwelling house of the debtsr or the Family of the debtor is exempt

from execucion under bHection 530.31.
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Probate Homestead
Probate Code §§ 660-668

§ 660. Possession pending Inventory; dlscretion to set apart; mandatory setting
apart of homestead seiected by spouses

The decedent’s surviving spouse and minor children are entitled to remain in
possession of the homestead, the wearing apparel of the family, the household
furniture and other property of the decedent exempt from execution, until the
inventory is filed. Thereupon, or at any subsequent time during the administra-
tion, the court, on petition therefor, may in its discretion set apart to the surviving
spouse, or, In case of his or her death, to the minor child or children of the dece-
dent, all or any part of the property of the decedent exempt from execntion, and
must set apart the homestead selected by the sponses, or either e¢f them, and re-
corded while both were living, other than a marrird person’s separate homestead,
in the manper provided in this article. (As amended Stats 1959, c. 1805, p. 4292,
§6) .

§ 66!, Selection and designation of homestead: property from which selected;
duratlon; sublugation te administration

It no homestead has been selected, designated and recorded, or in case the home-
stead was selected by the survivor cut of the separate property of the decedent,
the decedent not having jJoined therein, the court, in the manoer hercinafter pro-
vided, must select, designate and set apart and cause to be recorded a homestend
for the use of the surviving spouse and the minor children, or, if there be no sor-
viving spouse, then for the unse of the minor child or children, out of the commu-
nity property or quasi-community property or out of rezl property owned in com-
mon by the decedent and the person or persons entitled to have the homestead set
apart, or if there be no community property or quasi-community property and ne
such property owned In common, then cut of the separate property of the decedent.
If the property set apart Is the separate property of the decedent, the court can set
it apart only for a limited perfod, to be designated in the order, and in oo case be-
yond the lifetime of the surviving spouse, or, as to a child, bevond its minority;
and, subject to such homestead right, the property remains subject to administra-
tion.

For the purposes of this section, the terms “quasi-community property” and “sep-
arate property’” have the meanings given those terms in Section 12375 of the Cirvil
Code. (As amended Stats. 1957, ¢ 400, p. 1522, § §; Stats.1061, ¢ G36, p. 1542, § 14

§ 662. Setting for and notice of hearing

When such petition is filed, the clerk must set it for hearing by
the court and give notice thereof for the period and in the manner re-
guired by section 1200 of this code. (Stats.1931, c. 281, p. 626, § 662.)

§ 663. Vesting of homestead; exemptlon from liabllity for debis of spouses

If the homestead selected by the husband and wife, or either of them, during
their coverture, and recorded while both were living, other than a married person's
separate homestead, was selected from the community property or guasi-community
property, or from the separate property of the person selecting or joining in the
selection of the same, and If the surviving spouse has not conveyed the homestead
to the other spouse by a recorded conveyanee which failed to expressly reserve his
homestead rights as provided by Section 1242 of the Civil Code, the homestead vests,
on the death of either spouse, absolutely in the survivor,



If the homestead was selected from the separate property of the decedent with-
out his consent, or if the surviving spouse has conveyed the homestead to the other
gpouse by n conveyance which failed to expressly reserve homestead rights as pro-
vided hy Scetion 1242 of the Clvil Code, the homestead vests, on death, in hLis beirs
or devisees, subject to the power of the court to set it apart for a limited perlod
to the family of the decedent ns hereinabove provided. In either case the homestead
is not subject to the payment of any debt or liability existing against the spouses or
either of them, at the time of the death of either, except as provided in the Clvil
Code.

For the purposes of this section, the terms “quasi-community property” and “sep-

arate property” have the meanings given those terms in Section 1227.5 of the Ciril
Code. (As amended 5tats. 1050, c. 15805, p. 4292, § 7, Stats.1961, c. 636, p. 1843, § 15.)

§ 664. Setting apart homestead within exemptlion 1imits; appralsemant; division
of property where homestead excesds examptlon

If the homestead so sclected and recorded, as provided in Section 663, is returned
in the Inventory appraised at not over the amount of the homestead exemption, 28
provided In the Civil Code and in effect at the date of death of the decedent, or was
previously appraised as provided in the Civil Code and such appraised vitiue did not
exceed that amount, the court shall order it set apart to the persous in whom title
is vested by the preceding scction. If it is returned in the inventory appraiscd at
more than that amount, the * * * inheritance tax referec must, before * * *
he makeg hig return, ascertain and appraise the value of the homestead at the time
the same was selected, and If such value execeds that amount, or if the homestead
was appraised as provided in the Civil Code and such appraised value exceeded that
amount, * * * he must determine whether, the premises can be divided without
meaterial injury, and if * * * he finds that they can be thys ‘divided, * * *
he must admeasure and set apart to the parties entitled thereto such portion of the
premises, including the dwelling house, as will equal in value that amount, and make
report thercef, giving an exact deseription of the portion set apart as a homestead.

{Amended by Stats.1970, ¢. 1282, p. 2329, § 16, operative July 1, 1971.)

§ 665. Homestead exceeding exemption; report of Indivisibitity; ordar for sale
and distribhution of pracesds

It the * * * inheritance tax referce finds that the value of the premises at the
time of their selection execeded the amount referred fo in Section (664, and that they
cannot be divided without material injury, * * * le must report such findiog,
and thereafter the court may make an order for the sale of the premises and the
distribution of the proceeds (o the parties entitled therets.
(Amended by Stats 1900, ¢. 1282, p. 2329, § 17, eperative July 1, 1971.)

§ G66. Report of referse; hearing; confirmation; proecedure on }ajectlnn of report
* * ¢ When the report of the * * * inheritance tax referee is filed, the
elerk shall set the same for hearing by the court and give notice thereof for the
period and in the manner required by Section 1200 of this code. If the conrt i3 sat-
isfied that the report iz correct, it must be confirmed, otherwise rejected. In case
the report is rejected, the court may appoint * * * a new referee to examine
and report upon the homestead, and similar proceedings may be bad for the confir-
mation or rejection of * * * his report, as upon the flrst report.
(Amended by Stats. 1070, ¢, 1282, p. 2329, & 18, operative July 1, 1571.)

§ 667. Nonhomestead property set apart to use of family

When property, other than a homestead selected and recorded
during the lifetime of the decedent, is set apart to the use of the family,
in accordance with the provisions of this article, such property, if the
decedent left a surviving spouse and no minor child, is the property
of such spouse; if the decedent left also a minor child or children, one-
half of such property belongs to the surviving spouse and the re-
mainder to the child or in equal shares to the children; if there is no
surviving spouse, the whole belongs to the minor child or children.
(Stats.1931, c. 281, p. 627, § 657.)

2



§ 668. Rights of successor to holder of homestead right

A person succeeding by purchase or otherwise to the interest of
a surviving spouse in a homestead which has been declared in the
lifetime of the decedent, shall have the same right to apply for an’
order setting aside the homestead to him as is conferred by law on the
person whose interest he has acquired. (Stats.1931, c. 281, p. 628,
§ 668.)
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Judgment Lien Statutes
Code of Civil Procedure §§ 674, 674.5, 674.7

§ 674. Abstract of judgnment; recording; lien judgment;
scope, duration

674. (a) Anabstract of the judgment or decree of any
court of this state, including a judgment entered pursuant
to Chapter 1 {commencing with Section 1710.10) of Title
11 of Part 3, or a judgment of any court sitting as a small

claims court, or any court of record of the United States,
the enforcement of which has not been stayed on appeal
or pursuant to Section 1710.50, certified by the clerk,
judge or justice of the court where such judgment or
decree was rendered, may be recorded with the recorder
of any county and from such recording the judgment or
decree becomes a lien upon all the real property of the
judgment debtor, not exempt from execution, in such
county, owned by him at the time, or which he may
afterward and before the lien expires, acquire. Such lien
continues for 10 years from the date of the entry of the
judgment or decree unless the enforcement of the
judgment or decree is stayed on appeal or pursuant to
Section 1710.50 by the execution of a sufficient
undertaking or the deposit in court of the requisite
amount of money as provided in this code, or by the
statutes of the United States, in which case the lien of the
judgment or decree, and any lien or liability now existing
or hereafter created by virtue of an attachment that has
been issued and levied in the action, unless otherwise by
statutes of the United States provided, ceases, or upon an
undertaking on release of attachment, or unless the
judgment or decree is previously satisfied, or the lien
otherwise discharged. The abstract above mentioned
shall contain the following: title of the court and cause
and number of the action; date of entry of the judgment
or decree; names of the judgment debtor and of the
judgment creditor; amount of the judgment or decree,
and where entered in judgment book or minutes. It shall
also contain the social security number or driver’s license
number or both of the judgment debtor if they are known
to the judgment creditor. If such numbers are not known
to the judgment creditor, that fact shall be indicated on
the abstract of judgment.



(b) An order made pursuant to subdivision (b} of
Section 908 of the Welfare and Institutions Code shall be
considered a judgment for the purposes of subdivision (a)
of this section.

{c) With respect to real property containing a
dwelling house judicially determined to be exempt from
levy of execution pursuant to the provisions of Section

690.31, as distinguished from property subject to -a
declared homestead created pursuant to Title 5
(commencing with Section 1237} of Part 4 of Division 2
of the Civil Code, a judgment lien created pursuaat to
subdivision (a) of this section shall attach to such real
property notwithstanding the exemption provided by
Section 690.31. : S S ‘

§ 6745 Llen of judgmant or arder for spousal or child suppoert; duratlon; effect

A certified eopy of any judgment or order of the superior court of this state for
* *= * gpousal or child support, when recorded with the recorder of any couanty,
shall from such recording become & Hen upon all real property of the judgment
debtor, not exempt from execution, in such county, owned by him at the time, or
which he may afterwards and before the lien expires, sequire, for the respective
amounts and inscallmenty as they mature (bt shall not become a lien for any sum
or sums prior to the date they severally become due and payable) which lien shall
have, to the extent herein provided and for the period of 10 years from such record-
ing, the same force, effect and priorlty ns the lien created by recordation of an
albstract of a money judgment pursuant to Section 674

The certificate of the judgment debtor, or in the event of legal disability, the
aftidavit of the personal representative of the judgmeut debtor, certified by him

under penalty of perjury, that all amounts and installments which have matured
under said judgment prier to the dare of such certificate have been fully pald and
satistied shall, when acknowledged and recorded, be prima facie evidenece of such
payment and satisfaction and conclusive in favor of any person dealing in good
faith and for a valuable consideration with the judgment debtor or his successors
in interest; however, if any amount of child support provided in a support order

has bBeen directed to e made to an officer designated by the court pursuant to
Bection 4702 of the Civil Code or uny other provision of law and such directive
is set forth in the copy of the recorded judgmont or order, or in a recorded cer-
tifiedd copy of an amended or supplemental order, such certificate shall not affect
the lien unless alse approved in writing by such designated offleer.

Whenever 1 certified copy of any judgment or order of the superior court for
* = & agppusal or child support has been recorded with the recorder of any coun-
ty, the expiration or satisfactlon thereof made in the manner of an acknowledg-
ment of a conveyance of real property may be recorded.
{Added by Stats.1939, c. 2087, p. 4319, 8 1. Amended by Stats 1976, c. 612, p. —, § 1)

§ 674.7 Llen of periodic payment judgment; duratian; effect

A certifled copy of any judgment or grder of the superior court of this state is-
sued pursuant to Section 867.7, when recorded with the recorder of apy county,
ghall from such recording become a lien upon all real property of the juc_,’tgment
debtor, not exempt from exeeution, in such county, owned by hit at the ume,‘or
which he may afterwards and before the lien expires, acquire, for the respective
amonnts and installments as they mature (but shall not become a len for any
sum or sums prior to the date they severally become due and payable) which liens
shall have, to the extent herein provided and for the perlod of 18 years from sgch
recording, the same force, effect and priority ag the lien created by recordation
of an abstract of a money judgment pursuant to Section 674,

2



The certificate of the judgment debtor, er in the event of legal disability, the
affidavit of the personal representative of the judgment debtor, certified by bhim

under penalty of perjury, that all amounts and installments which have matured
under sald judegment prior to the date of such certificate have been fully pald
and satisfied shall, when acknowledged and recorded, be prima facie evidence of
such payment and satisfaction and conclusive in favor of any person dealing in
good faith and for a valuable consideration with the judgment debtor or his sue-
cessors in interest.

Whenever a certified copy of any judgment or order of the superior court Is-
sued-pursuant to Seetion GG7.T has been recorded with the recorder of any county,
the expiration or satistaction thercof made in the manner of an acknowledgment
of a conveyance of renl property may be recorded.

(Added by 3tats.1975, 2nd Ex.Sess., ¢. 1, p. 3672, § 26.4. Amended by St.ats 19'1'8 [
812, p. —, § 1.5}
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LOS ANGELES, CALIFORNIA SQO07I1

1213; &€83-2522

January 25, 1978

Professor John H. DeMoully
California Law Revision Commission
Stanford University

Stanford, California 94305

Re: Homesteads and Community Property
Memorandum 78-5

Dear Professor DeMoully:

Unfortunately it is unlikely that I will be able
to attend the hearings set for February 2-3.

I am guite interested in the status of homesteads
in California, and in particular the interplay between com-
munity preperty, separate property, judgment liens and
creditors rights. '

I have not received a copy of Memorandum 78-5 or
of any draft statutes in connection with homesteads and
community property. However, in the community property area
I feel that one of the greatest inequities existing under
current law is the artificial distinction made between real
property owned by a husband and wife which is held as "com-
munity property” and property which is held as "joint
tenants”. The inequities are adequately demonstrated in
the case of Schoenfeld v. Norberg, 11 C.A. 34, 755 {1970).
In Schoenfeld, it was determined that if real property is
held by husband and wife as joint tenants then, in determining
whether or not a creditor can reach one of the joint tenant's
interest, the value of the property must be divided by the
number ¢f joint tenants and the entire amount of all
encumbrances must be deducted from that one-half of the
property and the entire head of household homestead exemption




Prof. John H. DeMoully
January 25, 1978
Page 2

is also deducted from that one-half of the property. The
Schoenfeld principal is still alive and well, I enclose
herewith a memorandum opinion recently entered by Bankruptcy
Judge Lloyd King in the matter Alper L. Goldberg, Bankruptcy
No, 3-76—~1098 which opinion was filed on November 18, 1977.

In this case the parties stipulated that the home in
question was worth $100,000, that the liens against the property
totaled $44,000 and that the appropriate homestead exemption
was $20,000. The Bankruptcy Court followed the Schoenfeld
case and refused to allow the husband's trustee to reach any
part of the $56,000 equity in the home.

I find the result particularly inequitable because
under Civil Code Section 5116 the property of the community is
liable for the contracts of either spouse which are made
after marriage. In my opinion there should be a rebuttable
presumption that when a husband and wife acquire a dwelling
house in California during marriage that the dwelling house
is community property regardless of the manner in which they
take title.

Unfortunately Civil Code Section 5110 seems to
preserve the inequitable result in the Schoenfeld case when
it says in pertinent part "when a single-family residence
of a husband and wife is acquired by them during marriage
as joint tenants, for the purpose of the division of such
property upon disscolution of marriage or legal separation
only, the presumption 1s that such single family residence
is the community property of said husband and wife." (Empha-
gis added). This is particularly true since the immediate
prior sentence in Section 5110 states "except, that when any
of such property is acgquired by husband and wife by an instru-
ment in which they are described as husband and wife, unless
a different intention is expressed in the instrument, the
presumption is that such property is the community property
of said husband and wife."™ Thus it appears that if the
instrument provides that the single-family residence acquired
by the husband and wife is acguired by them as "joint tenants"
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amount of the current homestead exemptions because of the
Schoenfeld case. An amendment to Civil Code Section 5110
would remedy this problem.

I do not believe that the Legislature ¢f California
intended that a husband and wife could protect in essence
$60,000 in eguity merely by taking title in the real property
as joint tenants instead of as community property.

I feel strongly that the entire area of homesteads
should be rewritten and revised by the California Law
Revision Commission with the following ultimate goals:

1. The homestead exemption should be
automatic, float in amount and cover any
principal residence ¢of a debtor in the State
of California;

2. The present bias forcing creditors
to execute on property that is either occupied
as a dwelling house or is homesteaded should
be eliminated by allowing the judgment lien
to attach to the surplus over the homestead
amount; and

3. There should be provisions preventing
execution and "forced sale"™ of a person's resi-
dence for at least 10 years after judgment is
obtained (assuming the judgment lien is extended
to 20 years).

The goal expressed in 2 hereinabove would overrule
the Boggs v. Dunn decision (recently reaffirmed in Swearingen
v. Byrne, 67 Cal. App. 3d 513 (1977}.) The Boggs rule is
a minority view and not effective in the majority of states.
If the judgment lien was extended to 20 years and allowed to
attach to the surplus over the homestead amount then creditors
would not be forced to execute on a residence either under
Civil Code Section 1245 et. seq. or under C.C.P. Section
690.31 in order to obtain priority and a lien. This would
comport with the California Constitutional requirement that
the legislature adopt procedures to prevent the "forced sale”
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of the family homestead. The attachment of the judgment lien
to the surplus could be combined with a prohibition against
execution against a person's residence for a period of ten

or more years after entry of judgment. In this manner the
priority of the judgment creditor would be preserved and the
debtor would be allowed to continue to reside in his property
for at least ten years after entry of judgment.

In additicn, the cumbersome and almost totally
unworkable procedures set forth in 690.31 could be eliminated.
C.C.P. 690,31 is defective because the creditor has no way
to insure his pricrity position. While he is trying to
have a writ issued the debtor could sell or encumber the
property. Civil Code Section 1245 at least allows the
creditor to insure his priority by executing first. Since
execution creates the lien, the creditor's rights are
preserved.

I would be very interested in receiving any and
all studies that the California Law Revision Commission
has with respect to homesteads, the judgment lien and
execution on a dwelling house and/or homesteaded property.

RES:dsf




