#P-39.200 7/21/78

Memorandum 78-47

Subject: Study D-39.200 - Enforcement of Judgrents {Comprehensive
Statute--Bedemption From Execution and Foreclosure Sales)

This memorandunm considers the comments we have received concerning

the Tentative Recommendaticon Relating to Redemption From Execution and

Foreclosure Sales of Real Property (copy attached) which was distributed

in January. Copies of the letters are attached as exhibits to this
memorandum. We have not summarized all of the points made, so you
should read the attached letters. A complete staff draft of the levy,
notice, and sale provisions of which the tentative recommendation is a
part is attached to Memorandum 78-46. General provisions are in the
draft attached to Memorandum 78-37.

The tentative recommendation proposes to eliminate the statutory
right of redemption from execution and foreclosure sales of real prop-
erty, Existing law permits the debtor and junicr lienholders to redeem
for up to a year after the sale of the property, a factor which makes
the property highly unattractive to potential purchasers. In order to
give the debtor a chance to save the property by refinancing or other-
wise paying off the judgment, the tentative recommendation would provide
for a 90-day grace period betwzen notice of levy on the property and
notice of sale. This is analogous to the three-month cure period be-
tween giving of the notice of default and the notice of sale under a
deed of trust or a mortgage with a power of sale. The proposed law
would also permit the judgment creditor to collect reasonable costs for
advertising the sale in a manner other than that required by law.

tiost of the 13 letters we received are favorably disposed toward
the tentative recommendation, Two letters, however, found little or
nothing of redeeming value in the proposal. In general, the unfavorable
comments derive from the bellef that elimination of redemption will not
in itself result in higher prices at execution and foreclosure sales of
real property. The staff apgrees that further revision of the notice and
sale procedures is needed to soften the sacrifice nature of such sales,
Licwever, the staff remains unconvinced that post-sale redemption is

beneficial to most judgment debtors,



Hotice of Levy

Several letters expressed dissatisfaction with the provisions
concerning notice of levy and notice of sale. (Wotice of sale is dis-
cussed below.) Iir. Ronald Javor suggests that a notice of levy be
served on the judgment debtor and on the resident of the property at
least 30 days before notice of sale is given. (See Exhibit 10, p. 5.)
Notice of levy i1s governed by a provision which was not included in the
tentative recommendation. Section 703,310 provides that the levying
officer shall mail a copy of the writ and a notice of levy to the judg-
ment debtor at the time of levy or promptly thereafter. The 90-day
delay of notice of sale under the tentative recommendation runs from the
date of mailing of notice of levy to the judgment debtor. It should be
noted that mailing includes personal delivery pursuant to Section
702.510, In addition, Section 703,310 requires the levying officer to
serve a copy of the writ and a notice of levy on one occupant of the
real property {or post if no one is found) at the time of levy or
promptly thereafter. e believe these notice of levy provisions are
adequate.

Mr. Daniel Reith suggests that notice of levy also be given to
persons who have requested notice of sale and te interest holders of
record. (See Exhibit 4, p. 1.) Presumably, these persons are more
likely to be interested in the sale or other disposition of the property
and would benefit by the additional 90 days®’ notice. The staff thinks
this 1s a good suggestion, with the reservation that additional notices
result in additional costs, and proposes to revise Section 703,310
accordingly. In two other iastances--levy on motor vehicles and vessels
required to be registered and on joint deposit accounts and safe deposit
boxes—-nondebtor interest holders of record are required to be notified

of the lewy,

Hotice of Sale

Hr. Frederick Bailard suggests that the notice of sale provisilons
be conformed to the extent possible with the procedures under Civil Code
Section 2924b(3) for notice of default and notice of sale under a deed
of trust or mortgage with power of sale, {See Exhibit l--a copy of
Section 2924b is attached hereto as Exhibit 14.) The staff believes

that the list of persons to be given notice under Section 2924b(3}(b) is
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averly restrictive in the executlon context. For example, paragraph (B)
refers to prior mortgapges and deeds of trust which are subject to a
recorded subordination agreement. However, at least as the law stands
now, all prior interest holders, as well as subsequent interest holders,
should receive notice because their interests are required to be paid
off., See Civil Code § 1256; Code Civ. Proc, § 690.31(j). (Other as-
pects of the distribution of proceeds from the sale of real property are
discussed in Memorandum 78-48 relating to the homestead exemption and in
Memorandum 78-46 relating to execution procedures in general.)} However,
to clarify a point raised by Mr. Bailard, we have revised a portion of
Section 703.640 in Hemorandum 78-46 to make clear that the persons
required to receive notice are those who have an interest in the prop-
erty to be sold and that notice of sale is required to be given only if
the county records indicate a mailing address of the interest holder of

record:

§ 703.640. Wotice of sale of real property

(c} Hotice shall be mailed to all of the following:
{1} The judgment debtor.

{2) A person who has requested netice pursuant to Section
702,540,

{3) A person holding an interest in the property acquired by
an instrument sufficient to impart constructive notice of the
interest if the instrument . is recorded in the office of “the county
recorder 50 as to impart constructive notice prior to the date of
levy on the property. HNotice shall be mailed te the person at the
address used by the county recorder for the return of the instru-
ment after recording.

. * 4 .

Two persons find the manner of description of the property in the
notice of sale to be inadequate, »r. Richard Wolford is troubled by the
provision of existing law {continued in the tentative recommendation)
that inclusion of a legal description of the property is optional. (See
Exhibit 3.) br. Javor finds that the option of using a legal rather
than a common description is an impediment to effective notice to per-
sons other than speculators. (See Exhibit 10, pp. 2, 5-6.) The staff
proposes to require both a legal description and a street address or

other common designation. If there is no street address or other common
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designation, Civil Code Section 2924f (sale under a power--see Exhibit
14) and Code of Civil Procedure Section 692, paragraph 3, (presumably
sale after a judicial foreclosure) provide that the name and address of
the "beneficiary" (of a deed of trust) shall be given along with a
statement that directions for finding the property may be obtained by
submitting a written request to the beneficiary within 10 days after the
first publication of notice. The staff proposes to revise Section

702.640(a) as follows:

§ 703.640. Notice of sale of real property

703.640. (a) A notice of sale of an interest in real property
shall describe the real property by giving a legal description of
the property and its street address or other common designation, if
any. If & legal deserdption of the prepesty is given; the walddiey
a8f the notice i3 not affeected by the £aet that the street address
er other commen desighatior piven s ervenesus of esmitteds If the
property has no street address or other common designationm, the
notice of sale shall contain a statement that directions may be
obtained from the levying officer upon oral or written request
Directions are sufficient if information as to the location of the
property is given by reference to the direction and approximate
distance from the nearest crossroads, frontage rcad, or access
road,

. @ LI |

Where a levying officer has levied upon and has been instructed te sell
the property, it is more appropriate that he, rather than the creditor,
should furnish the information concerning the location of the property.
It also seems unnecessary to require submission of a written request
within the limited time currently provided by Section 692.

Two persons suggested that the notice of sale be personally served
on the debtor. Judge Jenkins suggests this be attempted first and that
notice could be mailed if personal service could not be accomplished.
(See Exhibit 5.) iir. Javor would require personal service of a notice
of sale on the record owner and the resident and also service by certi-
fied mail. (See Exhibit 10, p. 6.) The staff notes that, under the
draft statute, beth the notice of levy and notice of sale are required
to be served on an occupant of the property if one can be found and that
notice is mailed to the judgment debtor by first-class wail. We believe
these notice provisions are sufficient.

Mr. E. Stanley Weissburg asks several questibns concerning the

notice of sale. {See Exhibit 2.} The language he cites concerning the
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coptional personal delivery of the notice to the judgment debtor has been
removed because the general provision on mailing notice in the draft
Statute provides that, when notice 1s to be mailed, it way be personally
served. UWhere there are a number of judgment debtors, they should all
be mailed notice. The staff is uncertain about the import of Mr. Weiss-
burg's question concerning the nature of proof of service that will
satisfy the title companies since the draft provides that the levy is
valid notwithstanding failure to mail notice of levy and that the sale
is valid notwithstanding failure to give notice of sale as provided.

The levying cfficer is liable, however, for damages caused by failure to

give notice of sale.

Advertising for Sale

#lr, Reith wonders if the purpose of the provision regarding adver-
tising in the classified or other advertising section of a periodical is
only to enable the judgment creditor to recover costs of such advertis-
ing. (See Exhibit 4.) That is the only substantive change since pre-
sumably a creditor could take out advertising under existing law; but
the presence of the provision in the statute wmay also have the effect of
encouraging such advertising. We could add language to the statute
stating that such costs, if reasonable, are a recoverable cost under
Section 1933.7:; this is now stated in the Comment in the tentatlive

recommendation.

tr. Reith also expresses some concern that such advertising may be
subject to abuse by embarrassing the debtor or serving as advertising
for the creditor's attorney. We do not know whether this provision
would result in any abuse. Presumably in a particularly egregious case
the creditor would be liable in tort and the attorney invelved wight be
subject to discipline. We could add a reasonableness standard or a
requirement that the content of any advertising be dignified if the
Commission feels it is needed.

Mr. Javor would require publication of the notice of sale once a
week for four weeks in the classified section of at least two newspapers
of general circulation in the county, one of them being the paper with
the largest circulation. (See Exhibit 10, p. 6.) This would, of
course, increase the costs of selling real property and, accordingly,

increase the liability of the judgment debtor. There is some appeal,
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however, in the suggestion that the notice of sale be published in the
paper with the largest circulation., This would, for cbvious reasons,
meet with some opposition frow the legal newspapers and smaller papers

of peneral circulation.

Manner of Sale

The tentative recommendation does not deal with the procedures for
sale of property on execution, although the preliminary text discusses
other means of attempting to increase the price obtained at executlon
sales. (See the tentative recommendation, at 10.) Two commentators
found the tentative recommendation to be seriously defective for not
proposing reform of the sale procedures. (See Exhibits 9 and 10.) .ir.
William Leifer suggests that sales should not be made for less than 90
percent of the value of the property as appralsed by an independent
agent. (See Exhibit 9, p. 3.) He suggests the procedure in Probate
Code Sections 784 and 7B5 as an example. (A copy of these provisions is
in Exhibit 15.} 1In probate, the decedent's personal representative
appraises liquid assets and an inheritance tax referee appeinted by the
court appraises all other property, including real property. Prob. Code
§ 605. The referee 1s entitled to expenses plus a fee of 0.1 percent of
the first $500,000 and 0.05 percent of amounts over $5300,000, subject to
a 55,000 limitation unless otherwise ordered by court. Prob. Code
§ 609, Mr., Javor suggests, as part of a detailed scheme cutlined in his
letter, that the right of redemption ke cut off only if the sale price
exceeds 90 percent of the appraised value of the property. (See Exhibit
10, p. 6.) If the price fell below this percentage, the debtor would be
afforded a one-year redemption period. MWr. Javor would also permit
overbids within three days after the sale.

As the preliminary text of the tentative recommendation indicates,
the Commission discussed these and other schemes in the course of its
consideration of this topic. Haterial from Memorandum 77-35 discussing
procedures followed in other states is set forth in Exhibit 16 attached
hereto. The Commission may want to give further consideration to these
other procedures. The staff has nothing further to add concerning these
procedures except that a post—sale appraisal on petitiom would be much

less procedurally burdensome than an automatic appraisal in every case,

.



The staff alsc suggests that the Commission consider adding an antidefi-
clency scheme for residential property patterned on the Pennsylvania
procedure outlined on page 2 of Exhibit 16.

A major impediment to competitive bidding at execution sales is the
requirement that bidders other than the judgment crediter must pay in
cash or its equivalent. &®#r. Javor suggests that buyers be permitted to
post 10 percent of the amount bid and complete the payment within 20
days or forfelt the deposit. (See Exhibit 10, p. 6.} Dean William D.
Warren, formerly a comsultant to the Commission, suggested in a 1974
memorandum concerning foreclosure of real property security interests
that the levying officer be allowed to accept an amount such as 10 or 20
percent of the bid in cash with the understanding that the remainder be
paid within one wonth or the deposit would be forfeited. In 1975,
Section 3693.1 was added to the Revenue and Taxation Code to permit
credit bids at sales of tax-deeded property to private parties. Under
Section 3693.1, a credit bid may be made if the high bid is in excess of
$5,000, in which case $5,000 or 10 percent of the amount bid, whichever
is greater, must be deposited in cash and the balance paid in cash
within 60 days after the auction. Failure to complete payment results
in forfeiture of the deposit. The staff recommends adoption of a simi-
lar provision applicable to execution and foreclosure sales but would

shorten the period for completion of the purchase to 30 days:

§ 703.680. Hanner of payment

703.680. (a) Except as provided in subdivisien subdivisions
(b) and (c), the purchaser at a sale shall pay in cash or by cer-
tified check or cashier's check.

(b) The levying officer conducting the sale shall accept the
amount of a bid by the judgment creditor as a credit on the judg-
ment except that the expenses of the levying officer and the amount
of preferred labor clalms, exempt proceeds, and any other superior
claim which is required to be satisfied, shall be paid in cash or
by certified check or cashier's check.

{c) If the high bid is in excess of five thousand dollars
($5,000), the high bidder may elect to treat the sale as a credit
transaction by paying five thousand dollars {$5,000) EEng percent
of the amount bid, whiclever is the greater, in cash or by certi-
fied check or ﬂashler 's check, and paying the “balance within 30
days from the date of ‘the sale in cash or by certified check or
cashier's check, If the high bidder fails to complete the purchase
within the time allowed the amount paid shall be applied toward
the satisfaction of the judgment and any excess remaining there-

after shall be returned to the bidder.
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Postponement of Sale

tir. Javor suggests that sales should be postponed only upon a show-
ing of good cause to prevent the exclusion or discouragement of out-
siders who attend the sale as scheduled. (See Exbibit 10, pp. 2, 6.)
The staff does not believe any change is needed since Section 703.670 in
the draft statute requires concurrence of the judgment debtor and the

judgment creditor to obtain a postponement,

Setting Sale Aside

Mr. Leifer and HMr. Javor suggest that rules for setting sales aside
should be established that provide more protection than the doctrine of
equitable redemption, which requires sowe showing of unfairness, fraud,
or undue advantage in addition to Inadequate price. (See Exhibit S, p.
5, Exhibit 10, pp. 3, 6.) The staff agrees that this is not a very
effective remedy, but we alsc believe that enforcement proceedings
ghould come tc an end some time and not be subject to being overturned
for minor procedural irregularities or for somewhat deficient sale
prices. Of course, the statute could provide the court with authority
to overturn a sale where the price pald was grossly insufficient without
the necessity of showing unfairness, fraud, or undue advantage. And, as
suggested above, the debtor could be afforded the opportunity to peti-
tion for an appraisal after the sale and a court order annulling the
sale if the price was not two-thirds, or three-fourths, or 90 percent of
the appraised value. Some protection would also be afforded by an
antideficiency feature like that awvailable under Pennsylvania law. (See

the discussion in Exhibit 16, p. 2.)

Duration of Delay of Sale

Several persons found the 90-day delay of notice of sale to be too
short. {See Exhibit 9, p. 3, Exhibit 10, pp. 4-5, Exhibit 12.) While
the 90-day figure is arbitrary, it 1s based on the three-month cure
period between notice of default and notice of sale under a deed of
trust or a mortgage with a power of sale. Does the Commission wish to

extend the recommended period?

Relation to Antideficlency Legislation

Mr. G. Michael Grant mentions that a question was raised by members

of his firm concerning the effect of the recommended legislation upon
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the availability of deficiency judgments and correctly concludes that
the availability of such judgments 1s not intended to be affected., (See
Exhibit Il1.) FProfessor Edward Rabin, however, suggests that elimination
of statutory redewption might encourage resort to judicial foreclosure
after which the creditor may in certain cases obtain a deficiency judg-
ment, whereas under existing law creditors may opt for the more expedi-
tious remedy of sale under a power of sale and forego judicial sales
which are subject to redemption. (Ses Exhibit 8.) It is iImpossible to
know whether the burden on the courts of having to hear more foreclosure
actions would materialize in any significant degree. Perhaps these
related areas of the law need to be studied. In this connection, con-
sider the following remarks of Dean Willlam D, Warren from the 1974

memorandurl mentioned above:

Perhaps the most difficult aspect of revising California
redemption law lies in the relationship of the debtor's right to
redeem to his liability for deficiency judgments. Under present
law if the secured creditor proceeds by power of sale foreclosure
there is no right to redeem and, under CCP Sectien 580(d) no right
to a deficiency judgment. If the secured creditor proceeds by
judicial action there is a right of redemption and the debtor way,
generally speaking, be subject to a deficilency judgment so long as
it is not a purchase money transaction. hence, if all rights of
redemption were abolished in foreclosure proceedings, the conten~
tion might be wade that there would be no rational basis for
distinguishing between power of sale foreclosure and judicial
action foreclosure with respect to deficiency judgments., Surely
the trustee is able to get as good a price for property as the
sheriff. This might lead to the conclusion that deficiency judg-
ments should be allowed in all non-purchase money secured transac-
tions whatever the method of foreclosure. The proposed Uniform
Land Transactions Act makes deficlency liability depend solely on
whether the transaction is purchase money or not —- the method of
foreclosure is irrelevant, as is the question of redemption.

Frankly, it is my judgment that opening up the application of
the anti-deficiency judgment legislation In this state -- though
clarification and even recrientation are both needed in the anti-
deficiency judgment area —- is a legislative "can of worms" that
should only be attempted after a full assessment of the positions
of the powerful interests involved -- debtor (labor unions) as well
as creditor (banks, saving and loan associatiemns) interests. In
short, T would not recommend at this time legislation disturbing in
any substantial way the present balance in California that allows
tha secured creditor a quick and relatively inexpensive method of
foreclosure (power of sale) at the cost of giving up deficiency
judgment claims (which in residential cases are usually not worth
much) and that allows the secured creditor a deficiency judgment
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only if he goes through the more burdensome judicial action fore-
closure. An economlst might argue that it should be the other way
around; that is, that we should encourage creditors to use the
cheapest method of foreclosure and reward them if they do so, while
discouraging them from using the nore expensive and burdensoume
method of foreclosure by action by denying them a deficiency judg-
ment. Sut the AFL-CI0 is unlikely to see it that way.

My personal conviction is that it would be desirable to abol-
ish post-sale redemption in judicial foreclosures and to safeguard
the interests of debtors and junior lien holders by allowing them
to "cure” the default until the time of trial and to avoid fore-
closure sale by paving the selling crediteor the full amount of his
claim plus his costs of foreclosing at any point before he sells or
contracts to sell the property on foreclosure. As appears below, I
would make it easier for junior lien holders to bild at foreclosure
sales. Having a title that is clean and Invulnerable to redemption
at the time of foreclosure sale outweighs, in my opindion, any
theoretical advantage that might result from a three month to one
year period of redemption. I would hope that any consultant study-
ing this area would consider whether some method waight be worked
out to abolish redemption without stirring up the hornet's nest of
anti-deficiency law. At present, I see no readily available wethod
of accomplishing this. The traditional relationship in California
between the right to redeem and the existence of deficiency judg-
ment liability, together with the political realities attending any
tinkering with the anti-deficiency judgment legislation, makes
dealing with redemption law om any rational basis a wost difficult
exercise,

The Commission may want to consider these subjects at some future point,
but we do not believe the enforcement of judgments project should be
delayed just because the law relating to foreclosure, power of sale, and

deficiency judgments wmerits study.

Multilingual Notices

ilr. Javor suggests that notices be required to be multilingual.
(See Exhibit 10, pp. 5, 6.3 The draft statute requires the Judicial
Council to prescribe the form of notices. We propose to add a sentence
to the Comment to this provision to the effect that certaim notices
should be written in other languages in the discretion of the Judicial
Council. We do not want to enact detailed statutory forms in English
and Spanish, such as was done in Section $90.31 (dwelling exemption).
Ve note that A.B. 2023, a copy of which follews Mr. Javor's letter, was
amended on June 28 to delete the requirement that the warious notices

provided therein be in English and Spanish.



Bedemption from Sales to Collect Taxes and Assessments

The tentative recommendation would eliminate the right of redemp-
tion after a judicial sale of real property. It would not affect spe-
cial post-sale rights of redemption arising under the Revenue and Taxa-
tion Code or the Streets and Highways Code. However, in cases where the
taxing authority elects to use the remedies available to general credi-
tors {(as permitted by existing Section 722.5 and continued in draft
Section 702,130}, the tax debtor would not be permitted to redeem after
the sale because the provisions of Title 9 would be applicable. We have
added a statement to the Comment to draftc Section 703.760 {attached to
Hemorandum 78-46} to make clear that other redemption rights are not

affected.

Purpose of Statutory Redemption

Two writers criticized the statements in the preliminary text of
the tentative recommendation to the effect that the primary purpose of
statutory redemption is to force the purchaser to bid an acount near the
property's fair value--a purpose it is generally admitted has not been
achieved. (See Exhibit 9, pp. 1-2, Exhibit 10, pp. 2-3.) ilr, Leifer
states that the authorities cited do not support the proposition. e
have reexamined these authorities and believe that they do support the
proposition. The Durfee and Doddridge article concludes after the

excerpt quoted at the bottom of page 1 of iIr. Leifer's letter as follows:

But when all has been sald regarding the advantages in this
direction of the statutory right of redemption, it wust be con-
fessed that these purposes might have been accomplished in a sim-
pler way by a statute requiring a generous lapse of time between
the filing of the bi1ll for foreclosure and the foreclosure sale,
and between notice of sale under a power and exercise of the power,
a familiar type of legislation. . . . 1If, then, the only purposes
of the redemption statutes are those which we have examined, it
could be said that the statutes are unwise legislation.

It is clear, however, that redemption statutes have another
purpose and effect, that which was aimed at by appraisal and the
upset price, the prevention of the hardship of a sacrifice sale.

And; at page 351, Durfee and Doddridge state:
Tie have seen that the principal purpose of the redenmption statute,

and the only purpose which 1t serves in a superior way, is the
encouragement of adequate bidding at the sale,
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We could also cite the following in the besieged footnote:

The statutory right of redemption was created, in part to give
the mortgagor or other person entitled to exercise the right addi-
tional time to refinance and save his property, but mainly to put
pressure on the mortgage creditor (usually the chief if not the
only bidder) to bid for the property om foreclosure sale its value,
at least up to the amount of the mortgage debt. [G. Osborne,
Handbook on the Law of Mortgages § 8, at 17-18 {24 ed. 1970).]

The staff is open to editorial suggestions,

Respectfully submitted,

Stan G. Ulrich
Staff Counsel
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Memorandum 78~24 Study D-39.200
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Ol FiLE MUMBER

California Law Revislon Commigsion
Stanford Law School
Stanford, California 94305

Attention: John H. DeMoully
Executive Secretary

Gentlemen:

I have reviewed vour tentative recommendation
relating to redemption from execution and foreclosure sales
of real property. I couldn't agree more with your analysis
and conclusinons as far as redemption itself 1s concexrned.
However, in going through the proposed changes to the Code
of Civil Procedure, T would like to make a recommendation,

The phrase in proposed Section 703.630(f) "and to
persons holding interests recorded in the Office of the
County Recorder" is wvague. Virtually everybody who owns
property has an interest recorded in the Office of the County
Recorder. May I suggest that vou try to unify as much as
possible the procedures for a non-judicial foreclosure and those
for a Judicial foreclosure and include the provisions for
notification set forth in Section 2924b(3) of the Clvil Code
which spells out the nature of an interest a person must have
before he is entitled to notice of a non-judicial sale.

The comments contained in this letter are my own.
They do not represent those of Gihzson, Dunn k& Crukcher,

Very truly vours,

"fvpcébﬁ /é%;A’ﬁ){;
Prederick N. Bailard
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Memorandoam 7H-246
E. Stantey WetssBURG
ATTORNEY AT AW
February 14, 1978

Califaornia Law Revision
Stanford lLaw Schaol

Stanford, CA 94245

Stady D-39.200
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Comuission

Biz:  Kedemption from Execution and
 _Foreclosure Sales of Real Property
Gentlemen:
Thank you for sending me the above tontative recommendation.
1 believe the proposal is an excelleant one.
My only inquiry is as to the meaning of and the proof of "delivered

personally to the judgment deptor
NUNGET

service? What if thore ave a
if their interest may be hostile,
or if there may bc a numbor

of attorneysy

“. Poes this require perscnal

i

such as

judgment debtors?  What
in the divorce context,
What kind of prooft of

such notice will satisfy the title company?
Very tvt*y yourq,
/
>A{-{"f’/€s”i’ Lot f

B, STANLEY wr(’&/aw:u
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EXHIBIT 3

GIBSON, CUNN & CRUTCHER
LAWYERS

BB Lo3STH FLOWE R STREL

A A GARE RIS RRT
WDl auHL, Sl upn
AUHPSF ERETCHL Y ARG ot
BEEf A LW
M&E {4y Lol
e

W LAL L WORAILD, M,
HACIPARL G SUMCAR, $8,
MK A Fusers
FREGLRIFSE 1, UALCOKS
REWHETIC %, BHOFALEA
JUOHN L SWERSOR
ARULE A IGOA
STCPHTH M. 81112
RALSH ¢, wine* #0OE
CHRRLES K MARUILE
VIRTFRT b HAHC S
SRMES G PHILLIPY
AL R LATHCART
BIEWLN A MEITHS
ARTHUR k. SRERBOON
JUBN COWLELS

JAHES R, MARTIN
KITlag s &, 8" @0ka

P HAQL [ ML
WICAREL £, &L7E
FHCMRG B QSLLAGHI
AML MULRIE GiHN
YLLIAM ST'HEARRI, N
B Mhapal, HUTE
TAMAD REE DA T

4. EOL £1EPF IR,
RUBERT FOitiwdNE
CHARLES L. 0wt
HUHARD 4. HERRILA

HORER) %, WARHEN
HEBFRT ¥HALS
PENALD £ pIugy
STRGHL £, BRE RD7 IS
W T WTODARD
LOHE AL S AE S
AL B U YHPRY
CHRALES &, HAMLES, J0.
BIEPHLN [, TALLT R
AOBLCRT t GELACR
PhoIL G MOWER
NOBERT £ LRaRER
THUMAS H, CRANLTEICR
Aquls F e ank
H3ERY 4. KONTGGMERY
RENHETH & $RTAL, af
ROHALE 5 BEARD
BRUAE | GTF e
HARESA e [LAN U LY
OEAk 575K

0% ANGELES, CALIFORNIA 2807
"""" BLVL L 1L,
RLTSR RTINS TR SRl 0 E Wl
BRI T a1 7, U ALFARA bt
121 22 aau

[213] AR - 20:CG0

TEIEY &0 4330

AL i ESTGi A 3 - -
CABLE AGOPEST GigTRAGE |64 VPG LRI
Bl HUwWBOED CEMIF@ (el
M xFrOnT B s, h IOk 3200
1ed! BAd 237

AN VITGw
A0 R AIREEY
AN OGO 1AL UK 42
p AL g

February 15, 1978

WAS IR S IR
O AREHEL W oW
HWTUHL O 200
W2 ARD STDG

WESLEY G HOWEIL, JR
THEGDOUHE &, LSDN
OGH J BELTeiR

FLLAL SR R 1)
THOMAL B BIICHEK
CHARLES D AXTLRUD
AHOREW E.RQGFH
JTORH & AHDFRSOH
FRIY 0 SCHMIOT, 46

TR
e SAINT Pl
o v

NG PILE MUMBER

Mr. John H. DeMoully
Executive Secretary
California Law Revision Commission
Stanford Law School

Stanford, Califorania 94205

Commente on Tentative Recommendation
Relating to Redemption From Execution
and Foreclosure Sales of Real Property

Re:

Dear John:

revision of the foreclosure

In principle I think the
am very much in favor of

statute i1s highly desirable dnd 1
the proposed amendment,

With respect to the form of the wording of the
amendment it seems to me that some further attention might
be given to some matters. For example, if I read proposed
Section 703.630{(b} correctly, the inclusion of a legal
description in the Neotice of Sale is opticnal. 1In some in=-
stances, sucn as a ity lot, this might work satisfactorily,
but gserious praoblems and confusion c¢ould arise in connection
with a street address which actually relates to multiple lots
or parcels. Whether or not all of them are included in the
lien, ambiguity arises as to what the nobice actually covers.
This iz not an uncommon situation.

)@/wdf -~

Sincerely,

ik lpofos

richard H.
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ERHLIBIT 4
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February 22, [978

California Law Revigion Commission
Stanford Law School
Stanford, California 943

<o

5

Re: Executlon & Foreclosurce Salos of Real Property

Gent lemen:

I approve of your tentative recommendation te substitute

a 90~-day walting period before sale for the present one
year redemption period after an execution and foreclosurc
sale of real property as neeting the ligitimate needs of
the debtor and junior lienors while enabling the judgment
creditor to obtain final recovery more expeditiocusty in

the tvpical sale in which the judgment creditor is also
the purchascr. T deo have a couple of suggestions, howover.

First, I would recommend that notice ©f the levy be given

Lo any person wino has reguested notice and all persons
holding interests recorded in the office of Lhe County
recorder 90 days before notice of zale could be given, in
addition to such nobtice of levy to the judgment debtor as
proposed in subparagraph {g} of vour proposed section 7G3.630.
(Mherwise, such persons will only have the short 20-day

notice of the date of sale, which would greaciy limit thoir
ability io protect theilr interesis.

Secondly, 1 have some ooncern rogarding subparagraph ().

1f the only purposs of the provision is to assure that such
advertising wiil be recoverable costs of suib, why not say
50 in the code scction?  Also, you may wanb to provide somo
restrictions on the contents of the advertising, to prevent
the unse of such advertising o embarrass the judgment debtor
by including his name or the circuamstances of the litigation
and judgment against bim, Considering the enimosity that
frequently accompanics l:bigalion, a judgmoent creditor (and
liig or her attorpey) msy be inclined te advertise the victory,
x5 much for personal as judgment satisfagtlon purposes,.

Tp changs the subject, Ln your ainnual repori I noted that vou
will be undertaking a study of certain preoblems that have
arisen in community property law with the provision for eqgual



California Law Hoevisior Domuissionb
February 22, 1974
Pagoe 2

manayeent and conbrol by busband and wifo. A problem thal
exists but has net boen addressed Ly fegal scholars to my
knowicdge is the guestiorn of whether a creditor should be re-
gquired to sue and rovover Gudgmonl against both husband and

rife in order to levy on Lhe commurity property for a con-
tractual obiigation incurred by one gpouss during the marriage.
This prescenis szarious guestions of due process to the non-
contraciing spoute, as hoe or 2l may have no ppportuniby to
defend Lf noc named as o party, and would thereby lose his or
her interest in the comnmanity properiy. L have a case that
iliustrataes Lthe point. lusband and wife were engaged in dis-~
selution prococdings, and whrle scparated the wile incurrod
substantial atvorney's fees and accounting foes 1t addition to
Lhose which tie husband was ordered lo pay in the dissolution
proceedings., The parcies thoreafter more or less reconciled and
dismissod the dissolation proceedings,  Although thoere was sub-
gstantial rueslion concerning Lhie reasonable value of the sorvices,
'he attorneys and accountant obtairved judgment by default agains?
vihe wile and have teviocd upon and soid real property in bobkh
names as community property. Js o this fair?

Veby byuly yours,

Do) A=

ilaniel I. Reith
IR/ mk
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I Chambera
Hall of Justice
Thomas M. Jenkinn Redwood City, Calilornia 94063
Judge 364-5600

February 23, 1978

Mr. John H, DeMoully

Executive Secretary

California Law Revision Commlssion
Stanford lLaw School

Stanford, Californla Gl305

Dear Mr. DeMoully:

I have recelived the Tentatlve Hecommendatlon Relating
to Redemption From Execution and Foreclosure Sales of
Heal Property. This is Bn area whlch I have long felt
needed clarification and understanding. Both in the
practice of the law and &z & Judge, this has been an
area of confusicn,; to both buyers and sellers,

Thus, I would wholcheartedly suppori the suppested
chanpes that have been made in your tentstlve recom-
mendations,

The only place that 1 might have 8 questilon is on the
malling of notice to the Judgment debtor at the address
last known to the judrment creditor, This 1s, of
course, in accord with the usual methods of service,
Here, however, where rights are being so serlously
af'fected, I would prefer a real attempt to meke per-
sonal service and have the mallins only &s & secondary
alternative, Obviously, thatts difficult, both to
write and to carry ocut, but 1t does occur to me.

1 hope this is heipful.

Sinﬁ}rely{
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LAW DOFFICES CGF

ANTHONY A. LACGORIG

ANTHONY A LAGORID A00O THIRD ATHEEY OF COUNSEL
CONSTANCE K, HENEKE LOS ALTOS, CALIFORNIA Q4028 MICHAEL ATHERTON
JAMES P. MADDEN TELEPHONE {4;3} PAR- K200 A PHOFESSIONAL CORPORAYION

AOoBAIN O FAISANT

March 3, 1978

California Law Revision
Commission

Stanford Law School

Stanford, CA 94305

Attention John H. DeMoully
Executive Secretary

Dear Mr. DeMoully:

1 have had the opportunity to receive and review
the Law Revision Commission’s tenative recommendation relating
to redemption from execution and foreclosure sales of real
property. Having had the unusual experience of polng to sale
on a judicial foreclosure for a Homeowners Association lien,
1 strongly support the recommendation with regard to foreclo-
sure sales.

My experience with the foreclosure for the Homeowners
Associatlon lien was that although T received telephone in-
guiries from prospective purchasery for the judicial foreclo-
sure sale, when I informed them that the sale was subject to
a right of redemption, they gulckly lost interest. It
quickly became apparent that the only prospective purchaser
was my client. The recommendation which you have made will
not only aid a judgment debtor on a foreclosure, but will also
ald the judgment creditor, who, in many cases, as with my
client, does not want to buy the property, but sees no cholce
if the creditor wants to collect his ot its judgment.

Sincerely yours, ,

CKH :nak
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California Law Revigion Commission
Stanford iLaw School
S5tanford, California 24305

Re: Tentative Recommendation Relating
to Redemption From Excecution and
Foreclosure Sales of Real Property

Gantlemen:

I have submibted the January 1978 Tentative
Recommendation Relating to Redemption From Execution
and Feoreclosure fales of Heal Properiy to the members
of our office who handle real property matters.

They were unanimous in thinking that the
proposed recommendation was good and much preferable
to the present statutory provisions for right of re-
demption from execution and foreclosure sales.

Yours very truly,

g (G i,

George R. Richter, Jr.

for SHEPPARD, MULLIN, RICHTER & HAMPTON

' .
e
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UNIVERSITY OF CALIFORNIA, DAVIS ot

SUHOOL OF LAW DAVIS, CALAFORNIA  gN§16

March 28, 1978

California Law Revision Commiasion
Stanford Law School
Stanford, CA 94305

Dear Commimsion:

Subject: Tentative Recommendation Relating to Redemption From
Execution and Foreclogsure Sales of Real Property

Although I am in agreement that the abolition of statutory redemption
1s probably sound, I am concerned thet the Commission's study apparently
did not consider the effect of the antideficiency legisiation in this
context. At present creditors are deterred from using Judicial foreclosure
to obtain deficiency judgments. This is because judicial foreclosure sub-
jects the property to the statutory post-foreclosure redemption rights of
the mortgegor. Creditors normally prefer to forego their right to a de-
ficiency judgment and utilize nonjudicial foreclosure under power of sale,

Is it not possible that 1f statutory post-foreclosure redemption is
abpiished creditors will tend to use judicial forecliosure to obtain de-
fleiency judgments more often than they do now? Such a development would
put an extrg burden on the courts, as well as place an additfonal burden
on debtors. If the Commission's proposal to abolish post-foreclosure
tedemption is adopted perhaps we should consider either (a) limiting or
abolishing deficiency judgments, at least with respect to residential
property for personal use, or (b) permitting deficlency judgments following
nonjudicial foreclosure. Either course would tend to prevent the frequent
use of judicial foreclosure with the consequent additional load on the
courts. Another alternative would be to rewrite the antideficlency leglis-
lation so as to protect more completely homeowners from deficiency judgments
while making such judgments motre available in the commercial context.

I do not pretend to have the answers to these questions, but I do
believe they require additional study.

Sincerely,

i T
/f/ / //’ : /é:i;:».,{ Ll

fdward H. Rabin
Professor of Law
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April 19, 1978

CALIFORNIA LAW REVISION COMMISSION
STANFORD LAW SCHOOL
Stanford, California 94305

"Re: Tentative Recommendation Relating to Redemption
From Execution and Poreclosure Sales of Real
Property

Dear Friends:

Thank you for sending me the Tentative Recommendation
on the above entitled subject. T do not entirely agree with
either your statement regarding the purpose of redemption: statutes
nor do I entirely agree with your conclusions with regard to how
to "improve" the situation. :

A. Contrary to your assertions, the purpose of the
redemption statutes is not primarily to force a purchaser at the
forced sale to bid a reasonable amount fnr the real estate.

1. Your background gection lists a number of
articles for the proposition that:

"The primary purpose of statutes permitting
redemption from judicial sales of real property
is to force the purchaser at the sale...to bid
an amount near the property's fair value.”
pages 4-5 of your comments.

Reading the articles cited, however, [Durfee & Doddridce, Redemption
from Foreclosure Sale--The Uniform Mortgage Act, 23 Mich, L. Rev,
825 839-41 (1925); Comment, The Statutory Right of Redemption in
California, 52 Calif. L. Rev. 846, B4B (1%6d4)] the articles do

not support this contention. In fact, the intent to force higher
bids is merely additional to the cother mentioned purposes,

"At first glance, its [the statute's] purpose
and effect might seem to be mercly to give the
mortgagor more time and another chance. It may
be conceded at once that this is one of the
purposes and effects of the state (sic) and
it is not insignificant. One of its important
aspects is that it gilves time for refinancing."
Durfee and Doddridge, supra, at page B39
(emphasis added). T

-1~



Durfee and Doddridge go on to state that there is another purpose
and effect to encourage bidders to bid higher. Clearly the authors
do not state that the primary purpose of the redemption statutes is
merely to get better money at the sale.

The comment by Darryl A, Hart, cited above in the
California Law Review also does not say that the primary purpose
of the statute is merely to get a better sale price,

In his comment, Hart states, at page 848, as follows:

"Such purposes [of the redemption statute]
include protecting persons who purchase the
property subject to the mortgage, allowing time
for the mortgagor to refinance and save his
property, permitting additional use of the
property by a hard-pressed mortgagor, and

robably most important, encouraging those
who do bid at the sale to bid in at a fair
price." (emphasis added)

The quote then cites to the Durfee and Doddridge article and the
case of Christensen v. Forst 153 Cal. App. 2d 465; 314 P 24 746

{1957}.

In Christensen, the court states as follows:

"The purpose of the statute permitting a
redemption of the property within a limited time
is to protect the debtor and enable him to save
his property by paying the amount for which the
property was sold, with interest and expense."

153 CA 24 at 471

Further, in the case of Moore v. Hall 250 Cal App 2529
58 CR 70, 73 {cited by the Commisslion to support the contention
that the primary purpese of the statute is to get higher bids})
that case refers to a prior case Salsberry v. Ritter, 48 Cal. 2d
1; 306 P 24 B97 (1957). In Salsberry the court states in 48 Cal
2d at Page 11:

"It thus appears that one of primary purposes
[not the purpose] of statutory redemption 1is to
force the purchaser at the execution sale to bid
the property in at a price approximating its fair
value." (Cites to 23 Mich Law Review and Durfee
and Doddridge article [emphasis added}).

Clearly the historical analysis of redemption statutes
and the cases that rely on the reviews, state that insuring high
bids is only one of many reasons for the statutes. The court in
Moore v, Hill as well as the commission misread Salsberry and the

law review articles.




Since the commission is so interested in the need to
bring better prices to forced sales, why not require that the property
be appraised by an independent agent and require that the premises
be sold for at least 90% of its appraised value such as required
for probate sales? (See California Probate Code Sections 784, 785)
It would seem that the commission should investigate ways of
encourading people to make use of the statute,

B. The proposed "new-improved" 90 day grace period and
sale procedure is illusory and will not produce any better :prices.

In an informative note by Ellen Barrie Corenswet, I Can
Get It For You Wholesale; The Lingering Problem Of Automoblle
Deficiency Judgments, 27 Stan L. R, 1081 (1975) the author
substantlates the fact that the choice of the resale market the
seller is using to sell the vehicle will affect the sale price.
That 1s, repossessed vehicles sold to other commercial dealers will
not bring in as high a sale as a sale to individual consumers.
The article exposes the abuses of auto deficiency sales and
encourages open sales and penalties for non-commercially reasonable
sales. :

Ms. Corenswet's criticism of the court's treatment of
deficiency sales applies to the commissions tentative recommendation.
The recommendation tends to emphasice the notice reguirements of
the sale but fails to scrutinize the resale methods which
consistently result in low proceeds. 1 suggest that the commission
conduct a study similar to that conducted by Ms. Corenswet.

This idea of choice of resale market clearly does apply
to real property. In an article entitled "Beneficiary's Underbid
~--5 Neglected Tool"™, by Benijamin S. Crocker, the author, an
experienced attorney in this field, confirms that in nonjudicial
foreclogsures there really is no competitive bidding that the bids
are generally low, that the beneficiary can offset the debt
outstanding and that the sales are final (emphasis added).
Therefore, the author advises the readers and creditors to bid
-below .the amount owing in the hopes of getting at other secured
collateral that may exist. Evidently there is no difference
between the selling a car and real estate, the choice of market
place will affect the sale price. :

C. The tentative recommendation is really nothing
innovative. The sale of the premises is not subject to competitive
bidding., No where deces the public get real notice of the sale.

The giving of twenty days' notice of sale clearly won't
give any one a chance to know about the property. First of all,
in order to properly sell the house, the owner should have more
time to approach realtors to get the house listed in the multiple
listing. Second, by limiting the grace period to 90 days you
ignore the realities of escrow periods, negotiations, searching
for financing and bad months for selling, etc.

-3~



Clearly if a party is having their house executed on,
getting an institutional loan or any lcan within 90 days is remote
if not impossible. Additionally, a buyer, knowing that the seller
has to sell in 90 days or less will use this to bargain. The buyer
Is less likely to put the seller in a box if the grace period is
one year.

One of the limiting factors to higher bids at these sales
is the limited notices which are required. At present, notice
requirements do not encourage many prospective purchasers to
participate in bidding for the property. Realtors, the creditors
and/or mortgate and speculators, will certainly be watching the
usual places for notices but the general public will not. The
people who do attend these "noticed" sales will be bidding with
the intent to resell at a profit.

The Commission failed to recognize this problem and
the tentative recommendation as it stands cannot improve the sale
price much nor has the commission given any support or hope for
such improvement.

The tentative recommendation envisions a resale procedure
identical to that of a nonjudicial foreclosure (Civil Code 2924,
et seg). Yet that procedure has already been shown not to
encourage market prices at foreclosure sales.

It is recommended that the procedure for all forced sales,
including non judicial forced sales, be changed to regquire an
improved sale procedure so that the general public is made aware
of and can bid at forced sales.

Encouraging more bidding at these sales may increase the
gsale price. By encouraging consumers whe intend to live in the
premises to come in to bod also may assure market value. As long
as the time needed to sell the place is short (i.e. twenty days
from notice to sale} a recasonable sale is illusory.

It almost seems absurd to think that any reasonable sale
can take place after only twenty days of advertising. Each
commissioner who owns a house should consider how fair a price they
could get for their house if they only had twenty days to sell.

D. If one of the purposes of the statute is to encourage
higher sale prices of the premises, then to this purpose another
should be added and that purpose is to guarantee to the debtor
that the debtor will receive the full equity in the premises
after the debts are paid off.

Notwithstanding the Ffact that the debtar has failed to
maintain some obligation, the debtor should not he further punished
by depriving the debtor of any eguity remaining after the sale.



E. Setting Sales Aside

It is acknowledged that setting aside sales after
nonjudicial forced sales is almost impossibie Smith v. Allen {1968)
68 Cal, 2d 93 96 65 Cal. Rptr. 153, 436 P 2d 65. Therefore
the Commission should include in its proposed recommendation more
established rules protecting the debtor's right with regard to
what facts will allow for setting aside the sale and what minimum
sale prices are required to avoid invalidation of the sale,

Im addition, the proposed tentative proposal should
include some due process vights for the debtor including a right
to request a hearing at any time, contesting the sale, the
underlying debt (as leng as not harred by the Statute of Limitations)
or the sale price.

It has been argued o previous case, that the 90 day
grace period as applied in nonjudicial foreclosures is juris-
dictional and no action may bhe brought after that time to enjoin
the sale. I strongly disagree and woculd hope that this point is
clarified in your draft. If, in fact, the commission accepts the
proposition that the statute was created to encourage protection of
homes and to back up the policy against forfeiture (See Civil Code
§§3275, 3369) the commission should add specific rights encouraging
redemption. These additions include allowing the debtor to notice
a motion for installment payments for past amounts due, stays of
execution of the judgment and tax incentives for redeeming,

CONCLUSTION:

The commilssion may wish to reconsider its mission in light
of the conflict regarding the real purposes for redemption statutes.
Further the commission should add to the proposed draft to clearly
outline requirements to insure higher bids.

The commission has the thﬂltunitf to resolve legal
disputes as to what ricghts a debteor has with regard to contesting
low sales of their premises and converting judgments to installment
judgments,

T do believe that where debiors are about to lose their
house, 90 days grace periced is just not enoudgh., Your proposals
do not really give that much protection against loss and yvet fail
to guarantee the best forcend sale price for their home.

Yogrs bruly, A i
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DEPARTMENT OF HOUSING AND COMMUNITY DEVELOPMENT @

April 24, 1978

My, John H, DeMoully
Executive Secretary
California Law Revision Commission
Stanford Law School
Stanford, CA, 94305

RE: Comments regarding Tentative Recommendation
Relating to Redemption From Execution and
FPoreclosure Sales of Real Prowelity, #39,220

Dear Mr. Delicully:

I have carefully revieved the aforementioned Recommendation,
many oi its sources and citations, and similar statutory
schemes, and as a re:ult of that research and several ycars
of representing clients with rcdemption problems, believe
that thc proposed solution would work greater hardships on
debtors and be of only minimal bencfit to creditors. The
clearest bencficlary would be thc speculative purchaser of
foreclosed pronertles. '

Following are comments on the existing statutes, your proposed
statutes, and my suggested alternatives. I strongly urge you
to consider thcse befoie making any recommendation to the
Legi=lature.

Exirting Statutory Pattern

As noted by thc Recommendation, there is no doubt that there
are seriour problcms with the oieration of the present execu-
tion, foreclosure, and redemption statutest most sales are
grossly below market value, and there are few redemptions,
The Commission argues that the low sales prices are due to
the thrcat of rcdemption) the Commission noticeable fails to
explain the low redemption rate, Both problems should be
thoroughly analy:ed and confronted before any recommendatlons
are made to amellorate this situation,

a. Low sales prices: The low sales prices cannot be blamed

on the threat orf redemption., Givcen the phenomenal increase in
the cost of houses in rccent years, one would expcct the sales
price~ to similarly incrcasc==yet, they have generally remained
at the level o: thce debt due. 1In addition, since so few home-
owners rodeem, ti would be expccted that the fear of redemp-
tion wouvld be minor and this would drive up prices--yet it has
not. Finally, 'the sum paid at an execution sale appears to

be an excellent investment--~at worst, the buyer recelives back
his/her funds, including intercst and expenses; at best, he/she
has a windfall rrofit many times greater than the investment.



Mr. John H. DedMoully
April 24, 1978
Page 2

If the threat of redemption does not depress prices, what does?
It appears that a more valid focus of blame (and corrective
attention) are the technical rules of sale (including permis-
sion for postponements), the few speculators who are involved
(due to poor and unintelligible publicity), the limited time
prior to sales for publiclty, the poor notice which prevents
debtors/homeowners from soliciting buyers, and the cash-in-
hand reguirements (thus forcing lower prices). It has also
been alleged that certain speculators work together and make
prior agreements as to prices; outsiders are eliminated from
sales due to postponements and other schemes.

b, Brief notlce prior to sale: Already noted is the problem
of brief notice prior to sale, which detrimentally affects
both speculative purchasers as well as homeowner-solicited
buyers., Not only is the notice period to brief to attract
any purchasers other than those sgpeculators who specifically
watch for execution and foreclosure sales, but it 1s stated
{in both letters and public notices) in such a way as to
confuse anyone other than trained speculators; in particular,
the lack of a common street address reguires time by anyone
to discover the true nature of 'the real property being socld.

€cs Low rate of redemption:t The low rate of redemption by
homeowners is a critical matter which has not been explored
by the Commission., If the sales prices were reasonable, a
low rate of redemption would be expected and would be appro-
priate, But, particularly since the sale prices are so low,
a very high rate of redemption should exist. This low rate
can be attributed to several factors: improper and/or incom=-
prehensible notice of sales and redemptions; inability to
raise sufficlent funds in the 180 to 365 days permitted to
redeem: and purchaser tactics such as walting for the redemp~
tion period to end prior to moving to evict "homeowners,"
thus cutting=-off any defcnse,

Notwithstanding the Commissionts reliance on ore v, Hall
{1967), 250 cal.App.25, 29, which states that the primary
purpose of the right tc redeem is to increase the sales price,
a better definition appears in chr;stgﬁgen v, Forst (1957},
153 Cal.App.2d 465, 314 P,2d 746, which reviews the entire
transaction and notes,

The purpcse of the astatutes permitting prop-
erty to be sold at an execution sale, in order to
make a Judgment effective, 1s to enable the cred-
itor to recover the amount to which he is entitled
under the judgment. The purnose of the statutes
permitting a redemption of the prorerty within a
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limited time i3 to protect the debtor and enable
him to save hia projerty by paying the amount for
which the property was sold, with intercst and
expenses (at p. 750)

As this court observes, the primary purpose of redemption is

to protect the debtor by permitting him to regain his property.
Other statutes and cases uniformly resolve conflicts during
the redemption period in favor of the equitable owner (debtor)
rather than the legal owner {purchaser): the debtor may
tender payment at any time during the redemption prriod: the
debtor may collect or have credited to the redemption amount
any use or rents of the property (House v, Lala {1963) 214 Cal.
App.2d 238, 29 Cal.Rptr. 450); the equItasle intercst of
redemption 1s transferable and may be the subject of a lien
(Ea;sbegg vy B%ttgg, 48 Cal,2d 1, 306 P,2d 297); and, awong
others, an egultable interest of redemption is sufficient to
guppori a,partition action (Watson v, Sutro, 86 Cal. 500,

4 P, 172),

On the other hand, notwithstanding the Commissicn's assertions,
the right to set aslide a sale &5 a result of unfalrness and/or
undue advantage is much more limited than suggested; a merely
groasly low price alone is clearly not grounds for equitable
redsmption. As noted in SEﬁth vi Kessler (1974) 43 Cal.App.- 3d
26, 117 Cal.Rptr. 470, which affirms many years of decisions,
"mere inadequacy of price’ i& not sufficient grounds to set
aside a sale. Instead, there must be manilfest unfairness

resulting in gross inadequacy of price and conseguent injury
to the owner,

any solution to the problem of low prices and low redenmption
rates must more effectively protect the rights of the homeowner/
debtor in this transaction, There is no question but that he/she
is not adequately protected at 'present,

a, Prgvegt%on of low prices: The existing statute has no pro-
tection against low prices at sales, and an unwary creditor
could further lose whatever protection-he foresaw in a lien
against real property; this, of course, is also true as it
effects homeowners., As the Commission notes, there are numer=
ous safeguards on sales in this state as weli as others, any

of which would be preferable toc the lack of safeguards nhow
present. Such safeguards would also act to drive up prices

to more reasonable levels,

In short, the efisting statutory pattern offers great benefit
to those willing and able to gamble at execution/foreclosure
sales, but does little to protect the actual creditors and
homeowners. A more eguitable balance must be struck in any
legislation intended to correct the present deficiencies.
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C gglon's Recommended

Statutory Pattern

The proposed "reform" of the forced sale and redemption pro-
cedures by the Commission can be expected to achieve little
besides a small, incremental increase in sales prices and
relatively fixed title. It will clearly increase litigation
with respect to the adequacy of sales price. It will also
deprive homeowners of any recasonable opportunity to protect
or regain their homes, It does almost nothing to ensure a
fairer sale or higher sale price.

a, Improvement of saﬂe E;;ces. The provision of a longer
perlod before sale and the exclusion of redemption rights

may have some effect on the salea price, but this will be
ninimal, There 18 ho agsurance that any more than the same
speculators will be buyingt even at present, the homeowner/
debtor has several weeks to furnish buyers, and increasing-
this to 50 days will have little added effeat. -Similarly,
added advertising, without bhetter public contact, will attract
no more prospective purchasers than presently attracted.

Even the lack of redemption will not assure title, but, in fact,
where there has been a low sales price, will probably increase
litigation over its vallidity and, equitably, the courts will
probably grant more additional equitable redemptions due to the
lack of homeowner protection. Therefore, the exclusion of
redemption will not cause a significant 1ncreaae in sales prices.

In addition, there is still no protection against very low
sales prices, As noted by the Retommendation, many such pro=-
tective measures exist, here and in other states, and their
cost is relatively minimul. As far as-adding a cost to the
debtor/consumer, if the sele is proper, the appearance or
hearing will be pro forme and inexpensive; if the sale is-
not proper, it is an appropriate time, before title vests, to
ensure lts permanence., ‘

Finally, there are no steps taken to affirmatively encourage
higher prices, such as those listed balow. In those situations
where a minimal number of bidders appear (partioularly where
they often speculate together), not only are they still free to
bid the cost of the underlying debt, but outsiders, wihout
special expertire or funding, cannot enter into the bidding

{or will be excluded by postponements) and therefore cannot
affect the sa}es, price.

b, Protection of the Eomgoggergdgbtogs There is nothing done
to assist or._protect thae howmeowner/debtor. As aslready noted,
it is doubtful that a significant difference in price will be
obtained at the sale. Ip addition, since the debtor already
cannot obtain a buyer or fitancing in the period before the

sale qr the 365 days of redemption after the sale, it is incom-
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prehensible how one can assume that he/she can do so within
the 90 days prior to sale (a time when the debtor is probably
in the worst condition of the entire period).

In addition, there is no action taken to improve the notice

to the debtor as to the sale--even the use of the street address
iz made, essentially, optional. There is little assurance

that the debtor will be able to rcceive, understand, or be

able to react to notice, There is no protection for real
property residents who may be purchasing property pursuant to

a land sale contract, Therc is ne recommendation as to

elther appropriate sales prices or new guidelines to courts

to protect consumers against unreasonably low sales prices,

in short, the cohsumer/debtor/homeowner is completely ignored
by the new process. At a time when the Legislature and courts
have increased thelr awareness of and protection of consumers
and debtorsr=-adding homestead protection as an exemption,
increasing homestead amounts, considering increasing sale

and redemption notices under the Improvement Act of 1911 (see
attached coyy of bill), etc,--the Commission proposes to

take a great step backwards in this process. There are

means to achieve the ends of this legislation=-=and assist

both creditors as well as homeowner/debtors=-and any recom-
mendations should be held until both can be done, It is clear
that the Commission has primarily looked only to the credi=-
tor and purchasor in its recommendations and review, and some
modicum of research should be completed with respect to the
potential redemptioner as well before sny recommendations ars
made to the Leglslature.

Proposaed Sugge
Forced Sales a tions

As I have attempted to stress, fairness to both creditors

and debtors (and speculators in real estate asz well) will
reguire a complete overhaul of the sale and redemption syctem,
The goal of a creditor recelving his/her Jjudgment or money
owed requires either a fair sales price 9f an achilevable right
to redeem, By concentrating on clearing title to property,
nelther goal is achleved: by seeking to balante the rights and!'
responsibilities of all the parties, both can be achieved,

The following, in non~statutory language, and for purposes of
discussion, are my recommendations for actual reform of the
Process,

he zalet There should be a S0-day notice of levy to the
debtor/homeowner’, served by a marshall (and, in the cmse of

a home, served on the resident as wall to protect land sale
contract purchasers). This notice should-be in clear and
understandable language, be multi-lingual, and should explain
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the underlying transaction causing the levy (i,e., & copy or
the judgment papers or summary of a mortgage). Tﬁe notice
must cite the ctreet addre=s of the pro—erty 1f such exists.

There should bg a Wotlce of Sale, no less than 20 days prior
to the sale, agaln in clear language, multi=-lingual, and
with a street address. Attached to it thould be a copy of
the Notice of Levy and all papers attached to it, It should
be: {(a) ported in a public place in the property's jurisdic-
tion} (k) posted in a conspicuous place on the property: {c)
published once a week for four weeks 1u the classified sec-
tion of at least two new:parers of general circulation, at
least one of which has the largest circulation of the county:
(d) personally served and mailed by certified mail by the
marshall to the record owner and resident: and (e} mailed

to the debtor's/homeowner's attorney of record if any axisto.

The sale ltself should be in a publie place in the area of the
property being sold. Buyers need only post 10% of the bid
sales price, with 20 days to complete any necessary financing;
if the transaction 1s not ceompleted in 20 days, the depcsit

1s forfeited and used to advertise for and conduct another cale,
There can be no postponements of the salen without good cause,
and higher hids may be made during the next three business

days after the sale (with the highest bidder at the auctlon
having the last opportunity to purchasel,

Where the £inal sales price in- in excess of 90% of the
apprralsed value of the property, the sale would be final and
there would be no right to redeem., Where the price were
under %0X of the appraised value, a l2«month period to
redeem would begin running after notice as set forth below,

The Right to Rcdeem

Within ten days of a sale which resulted in a price of les:
than 90% of the appraised value, an understandable, multi=-
lingual notice would be sent certifiocd and personaily zerved
on the debtor/homeowner, informing him/her of the sale, in-
cluding the date, sales price, and process of redemption
including the final date and cost of redemption.

Within 30 davz of the final day to redeem, a similar notiee
would be mafled by certified mall to the debtor/homeowner,
with & corvy of the former notice and notice of sale. At thi-
time, the final cost of redemrtion would be provided and

the place{s) of wredemption would be specified, ineluding tho
marshall of the jurisdiction in which the debtor lives,

If no redemption is completed by the debtor or an assignee of
the debtor by the last day, the purchaser could immediately
arply for processing of title. A sale can be set aside for
an atiditional =i» months if & court finds that the procedure
has been violated.
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These suggesticns will ensure the goals of both the creditor
and debtor, with minimal additional cost., Where property
sells at & reasonable price (90X of appraised value}, the
sale is final (thus, the only additional costa are the ime
proved notice to the debtor and the cost of appraisall,
Where a new sale is necessary after a buyer backs out, the
deposit will cover that cost, Where the coat is low 'below
90%), a redemption period will ensue, with improved notice,
Given the process, it will almost be impossible to result
in the manifest unfairness-noted by the courts: with the
improved redemption period, the oreditor still obtains its
Eonoy} and the homeowner has a fair chance to save his/her
ome , ' .o '

Similarly, the sale procedures ensure a higher price by
affirmative enactwmentz. If the threat of redamption is
of any conseguence, the price will be sufficiently high,
And sufficient time will be given to snsure either bestter
notice and,.solicitation of biddera and/or opportunities
for refinancing or repayment of the debt.,

These suggestions regquire a thorough overhaul of the sale

and redemption statutues, but they will alsomsult in the
achievement of the goals sought by the Commission, I am
enclosing, as attachments, newspaper articles detailing the
circumstances of two clients I repressnted, both of whom

were able to pay the debt at the time of sale agng ¢ould have
pald the debt during the redemption period, but, notwithatand-
ing grossly low sales prices, daid not do.so because of faulty
redemption notice and sales notice procedures. I am elsc
enclosing a copy of AB 2023 to demonstrate what could be appro=-
priate notice} the bill has passed the Assembly and the Senate
policy committee, and appears t0 be on its way to enactment,

Finally, I would point out that litigation iz still in process
in a number of execution situations which might be relavant,
in particular, there 1s litigation regarding the right to a
hearing prior to sale (or the end of the redemption period)
where a pubilc agency is the recipient of the sale proceeds
or has some other vested interest, See, for example, gssgx

v, 8 Court (1975) 15 Cal.!d’dlﬂ, 124 Cal.Rptr. ’ -
and. Cobb Company v, County .o les {1976) 16 Cal,3d
505. ‘Cal.Rptr, s

If I can be of any further assistance in this matter, please feel
free to call on me, In the interim, I would appreciate being
kept informed of any further action or studies being undertaken
in this matter. : '

Very truly yours,

+

, Legal Counsel
Enct (3) '
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ASSEMBLY BILL

Introduced by Assemblywoman Maxine Waters
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REFERRED TO COMMITTER ON LOUAL GOVERNMENT
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An act to amend Sections 6443, 6301, 8330, 6370, and 6571 of,
to add Sections 6508 and 6530.5 of, and to repeal Section 8508
of, the Streets and Highways Code, relating to the
Improvement Act of 1911, and declaring the urgenicy thereof,
to take effect immediately.

- LEGISLATIVE COUNSEL'S DICEST

AB 2023, ay introduced, Maxine Waters (L.Cov.). Im-
provement Act of 1911: Bonds,

(1) Under the Improvement Act of 1911, the treasurer is
required to send a cerd, not later than April ist and October
1st, to the owner of property for which assessments are delin-
guent stating the amount due and the date when payment iy
Jue from him on the assessment and stating that the payment
is subject to penalty if not paid on or prior to the due date.

Tha bill would recg;ire the card to include, in English and -
Spanish in 14 t boldface type, stating that the property
will be sold if the assessments are not paid and that the assess-
ments are not reluted to property tax.

(2) Under the act, the treasurer Is required to send a notice
of sale to any owner of property to be sold for nonpayment of
assesstent.

The bill would require that the notice include, in English
and Spagish in li-gvtnt boldface type, a warning that the
property will soon be sold unless payment is made. The tele-

29083 15 &
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phone number of the foreclosure clerk at the treasurer’s office
would be included in the notice. -

(3} Under the act, the day specified int the notice of sale
may not be less than 30 days from the date of the first publica-
Hon of the notice. At least 15 days priot to the sale, the treas-
urer is required to send a copy of the notice to the bondholder
and to the property owner as shown on the last equalized roll
and the person to be shown as the owner on the next roli.

The bill would revise the above periods to 43 days and 30
days respectively. ' : '

The treasurer would be required to send, with the copy of
the notice of sale, to the property owner and such person
another notice in Enelish and Spanish in 14-point boldface
type, stating that the treasurer has arranged to sell the prop-
erty at a specified date unless the delinguency debt is paid by

that date. The telephone number of the foreclosure clerk

would be included in the second notice.

(4) Under the act, the owner of any. property sold for non-
payment of assessment may redeem the property within 12
months from the date of sale or before application by the
purchaser for a deed.

The bill would require the treasurer, within 10 days of the
issuance of a certificate of sale, to send by first class mail to the
owner of the property as shown on the last equalized assess-
ment roil and the person to be shown as the owner on the next
roll a notice, in English and Spanish in 14-point boldface type,
stating that the property was sold for failure to pay for strest
improvement, but kﬁat there {s still at least 11 months to make
the necessary payment to save the property. The telephone
number of the foreclosure clerk would be fncluded.
~ (5) Under the act, the purchaser of the property is re-

quired, at least 30 days prior to the-expiration of the time of
redemption or 30 days before his application for a deed, to
request the treasurer to send, by certified mail, to the prop-
erty owner & notice stating the intention of the purchaser to
apply for a deed. The treasurer is required to mail or post the
notice by such 30-day period.

The bill would increase the above period from 30 days to 60

days.
{‘he bill would glso requite the notice to state, in English

L T A 2 s M
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and Spanish in 14-point boldface type, that the property has
been sold, but may be saved by paying what is owed by a
specified date. The notice would include the telephone num-
ber of the foreclosure clerk.

(6) Under the act, the purchaser, within 80 days of the
purchase of property for delinquency, may send to the person
to whom the property is assessed for taxation as shown on the
last equalized assessment roll and to the legal owner as shown
in the recorded deed u copy of the certificate of sale by regis-
tered mail, If a copy is s¢ sent, no action may be commenced
to attack the validity of the sale after 1 vear of the date of sale.

The bill would require that the copy of certificate of sale be
sent by first-class mail also and would bar any such acHon 1
vear after the date of mailing the copy. The bill would require
that a notice be sent also. The notice would be in English and
Spanish in 14-point boldface type stating that the property has
been sold for nonpayment of assessmnents and that the validity
may be crmtesteél within 1 year of the date of the mailing of
the notice, R

(7) Under the act, any sction contesting the validity of a

- deed issued for the purchase of ptoperty because of nonpay-

ment of assessment, or the validity of the proceedings subse-

quent to the issuance of the certiticate of sale, is required to

be brought within 6 months after the tssuance of the deed.

The bill would extend the above period to 12 months. .

(8} 'The bil! would provide that neither appr:}:ﬂntion is
any local .

" made nor obligation creatéd for reimburssment

agency for any costs incurred by it pursuant to this bill,
(9) The bill would take effect immaediately as an urgency
statute. - . ' :
Vote: 4. Aparropriatiun: no. Fiscal comimittee: no. State-
mandsted local program: yes,

The people of the S'fare of Caltfornia do enact as follows:

1 SECTION 1. Section 6443 of the Streets and
2 Highways Code is amended to read: ‘

3 6443, Atleast 15 days before each respective ffteenth
4 18thday of April and October, until the assessment is paid
5 in full, the ;:reasurer shall mail, postage prepaid, to each

§081 38 54
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owner of property described in the assessment, at his last
known address, as appears upon the tax rolls current at
the time of melling meilfng, 4 postal card notifying him
of the amount due and the date when payment is due
from him on the assessment and stating that the pavment
{s subject to penalty if nct paid on or prior to the due date.
The tailure or the treasurer to mail the eard card, or the
failure of the property owner to receive i# ft, shall not
affect the valldlty of any penalty or invilidate any act or
‘proceeding. The card shall contain the following in
English and Spanish in at Jeast l4-point boldface type:
If vou do not pay titis bifl, at the request of the
bondfoider, vour property wiil be soid by the treasurer.
This bill is niot related in any way to your property v
bill, It must be paid separately. ‘
SEC. 2. Section 6501 of the Streets and Highways
Code is amended to read: |
6501. The treasurer shail mall a notice of sale to the
owner of any eroperty to be sold for nonpayment of
either principal or infersst upon any delinquent bond.
The notice shall be sent by certified mail to the owner of
the prﬁperty ds shown on, the list equalized assessment
roll and to any persont whose name appears as an owner
on the records of the county assessor’s office which the
county assessor will ize t6 prepare the next assessor’s roll.
The notice shall be substantially in the following ferms.
form and the frst iph skall be printed in English
and Spanish in at least 14-point boldface type:

.&HPGHTANT NOTICE

Your propsriv will soon b» sold by the ity for county)
unless you pay what you owe for street improvement
made in your srea. To obtain information on how to
prevent the sale of your properly, immediately call the
foreclosure clork at the city (or county) treasurer’s office.
The telephone number s to arrange for
payment. For more detaflec information regarding this
matter, read the following: ,

o ot w : 12083 40 55
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“Notice of Sale of Property Delinquent for
* Nonpayment of
Street Improvement Bond

“You are herehy notified that Bond , Series

representing a lien against Parcel Number
{or the legal description of the property in said
bond) located at , for &n improvement in the
City (or County) of {s delinquent. Unless the

amount of the unpaid principal on said bond, together

with interest, penalties, and recordation fee for filing
notice of pendancy, is paid to the city (or county)
treasurer on or before six months after the mailing of this
notice, the date of which being this day of
— b19....... or ggls?sththe bond is r;iﬁi'otated oe:j
pro y Section , the undersigned
to advertise and sell the lot or parcel of land in the
manner prescribed by law to satisfy the amount of the
bond, interest, penaities, and costs.”

SEC. 3. Section 8305 of the Streets and Highways
Code is repealed. .

certifled mail to the bondholder at his last known address, .

(c) Atleast30days prior to the sale, the treasurer shall

L]

-



AB 2023 S

1 mail, by first-class mail, a copy of the notice of sale and the )
2 following notice which shall be printed in both English
3 and Spanish in at least 14-point boldface type to the
4 property owner as showh on the last equalized roll for
taxes and to any other tﬂersun whose name appears as
awner ot the records of the county assessor’s office which
the county will use to prepare the next assessor’s roll. 1

IMPORTANT NOTICE

-
QO E-~ICO

11 =~ Because you have not pald the money you owe to the

12 'city {or county) treasuret for street ilmptovements made

13 in your area, the tyeasurer has arranged to sell your

14 property in order to pay off this debt by (day before sale)

13 or your property will be sold.

16 If E}u wish to stop this sale and save your property, cail

1T the foreclosure clerk at the treasurer’s office, telephone
number to arrange for payment of this debt.
ssie the attached notice for further details regarding this )

e

SEC. 5. Section-6530.5 is added to the Streets and
Highways Code, to read:

6830.3. The treasurer, within 10 days of the issuance of
the certificate of sale, shall mail"a notice to the owner of
the property sold pursuant to this chapter. The notice
nhnlf be sent by trst-¢cluss mall to the owner of the
property as shown on the last equalized assessment roll
and to any person whose name appears as an owner on
the records of the county assessor’s office which the
county astessor will use to prepare the next assessor’s roll,
The notice shall ataté the following in English and
Spatish in at least 14-point boldface type:

IMPORTANT NOTICE )

Your propetty located at has been sold by the
city (or county) treasurer because you did not E:y for
street improvements made in your area. You still have at
- least 11 months to pay 8 (amount) which you owe plus )
penalties, interests, and costs. You can still save your .
., | o
. : L |
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Ermqm Contact the foreclosure clerk at the treasurer’s -
office to find out the exact amounit due. The telephone
number is If you do not pay thia debt, you will
lose your property and all the money you have invested
in it. Act nowl

SEC. 6. Secton 6550 of the Streets and Highways
Code is amended to read:

6550, in urder to obtuin a deed, the dgurchsser of the
property or his assignees shall, 39 80 days prior to the
expiration of the time of redemption, or 3@ & days before
the date of his application for a deed, rteiﬂuest the
treasurer to send a written notice by certified mail,
postage prepaid, to the owner of the property purchased,
stating his intention to apply for n deed to the ownes of
tive property purchased. [n addition, the treasurer shall
have the notice described in this section served upon the
property owner by a process server pursuant to Section "-
41510 of the Code of Civil Provedure and verified
pursuant to Section 2009 of that code. The term Sewser
“owner’, as used herein i1t this sectfon, is the name and
address of the property owner as shown on the last
equalized roll for taxes, and any person whose name
appears as owner on the records of the county assessor'y
oiilee; office which the county will use to prepare the
next assessor’s roll: At the time of making such request,
the purchaser or his assignee shall pay to the treasurer the
following sums: ‘

{1) For issuance of the notice and ¢ the sume by
certified mail and for cost of preparation ot the affidavit-

‘required by Section 6332, the sum of three dollars (33).

(i) For search of the last equalized assessment roll to
determine the name and addrest of the ownet, as
hereinabove defined, the sumn of three doilars (83).

(i1} For service of the notice and verification thereof

(iv) For posting the notice a5 heseinafies provided,
required by this section, the fees ptovided by Sectons
26725 and 28748 of the Government Code. The notive-
shall sheben inicfude all of subdivisfons (a) to (F), inclusive,
with subdivision (a) printed in both English and Spanish
in at least H;pomr boldface type.
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IMPORTANT FINAL NOTICE

(n) Your property located at (address) was sold by the
city (or county) tressurer on (date of sale) because you
did not pay for street improvements inade in your areas.
You can sttll save your property, but you musr]pav what
you owe by . Contact the foreclosure clerk at the
treasurer’s office at telephone number to
arrange for payment of this debt. You will receive no
further notices regarding this matter.

, (b)ﬁe That the property has been sold to satisfy the bond

n, ,
49> (¢) The date of sades sale.
+or g,:, érhe date, number number, and series of the

4 fe) The amnount then duey and due.

<e¥ () The time when the w of redemption will
expire, ar when the purchaser will apply for a deed.

The treasurer shall immediately, upor such request
being made and rayment of the fees hereinbefore

reg fees, send a copy of the notice

addressed to the owner of the property purchased uas
shown on the last equalized roll for taxes, and any person
whoss name appears as owner on the records of the
county assesyor's effleey office which the county will use
to prepare the next assessor’s roll. Such notice shall be
mailed at least 30 80days before the expiration of the time
for redemption, or 88 87 days before the purchaser
applies for & deed. The treasurer also shall post a copy of -
such notice in a conspicuous place upon the property, if
a survey is not required to identify and locate the
pwgcrty. Any travel fees incurred in attempting to post
such notice shall be charged in the same amount as is
provided for an actual posting in Section 28748-of the
Government Code. Such notice shall be posted at least 30
86 days before the expiration of the time for redemption.

SEC. 7. Section 8570 of the Streets and ways
Code is amended to read:

8370. Within 60 days after the sale of the property for
delinquency, the purchaser may senid to the person to

1N 75 0
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whom the pro is assenséd for purposes of taxation as
shown upon E:Lt equalized assessment roll of the
county in which the property lies, und to the person in
whose naime, on the date the sale is made, the legal title
to the proverty appears by deed duly recorded in the
office of the county recorder of the county in which the
property lies, by registered mail and first-class mail,
postpage prepaid, a copy of the ceruficate of sale..
Together with the copy of the certificate of sale, a notice
shall be sent that is printed in English and Spanish (n at
least 14-point boldface type in the foliowing form:

YOUR PROPERTY HAS BEEN SOLD

Your property located gt ... has been sold by the
treasurer'’s office of the oty (qr county) for nonpayment
of street improvement assessment. -

You have one year from the date this notice was matled
to contest the validity of the sule.

If a copy of the certiticate of sale is sent as provided in
this section, no action, swit suft, or proceeding to set aside,
eanee} cancel, or in mmnor attack or question the
validity of any sale for quency, or any pr
prior thereto, shall be commenced or maintained by any
person unless the same shall be commenced within one
year after the date of sale; and after the above notice was
matled, After the year has enpived sxrpired, all persons
shall be barred from commen or prosecuting m‘ﬁ
such action, swlé suit or p , and any and -
persons shall be barred from asserting or maintaining in
any action, swit suft, or proceeding that the sale, or any
proceedings prior thereto, was invalid. '

SEC. 8. Section 6571 of the Sireets and Highways
Tl v g meedma ' king

. Any action, swit su/f, or attac. or
contesting the validity of any issued under the
provisions of this division, or the wvalidity of the
proceeding® subsequent to the issuance of the certificiite
of sale, must shall be brought within ein 12 months after
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the lssuance of the deed, and if the validity of the deed
or of the proceedingy Is not contested within that sie 12
montha’ period, it shall not be thereafter contested or
questiotied in any action, s suit, or proceeding.

SEC. 9. No appropriation is made%y this act, nor is
any obligation created thereby under Section 2231 of the
Revenue and Taxation Code, for the reimbursement of
any local agency for any costs that may be incurred by it
in carrying on any ptogram or performing any service
required to be carried on or performed by it by this act.

SEC. 10. This uct is an urgency stutute necessary for
the irhmediate preservation of the }public eace, health,
or safetv within the meaning o
Constitution and shall go into iimmediate effect. The facts
constituting such necessity are: .

It order to reduce the possibility of loss of property by
owners through fallure to_pay assessments in time
through inadvertence and failure to understund the
notices presently sent to themn, it is necessary that this act
take effect immediately,

+

To083 M & -

Article IV of the -
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She didn’t, want lights,

Alndnﬁ Prens

" Because lho disdained itreetlilhll
Ind misunderstood a §173 bill, Wilija V. -
~ "Moore 1s. about. to iou tho wam home
b where she has lived 28
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K ) forscloaed, The home
"o Inv 1974 Jor $170.
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lthhon t;lw ﬁuﬂum&n!nﬂh
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;- Mhiﬂlhmmaeedtor:hemm that the house has been

dldn’_t pay; home sold

Pnullne Rust for $506 Mrs, Moore lald‘l
she was unaware of either sale untll Ms. s
Rust sent bher an evictlon notice In Janu- i

th;r Ms. Rust now wants 36,000 for Ehe

1 Ald law s S8Y 143 Lm'
Annlsrea nts lost thelr bomes In the }
‘patt year Decouse of the [911hew. |

Under thl law, properiy owners haio]

"!ﬂ'dl o pay an assessment. Lf they,;
. don'§ pay, the dly treasrer’s office sells]

#‘J“"‘u:"’ﬁ}i"zi‘. it bagai bl

to anyons interested and’
owoar within 30|
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whonm!tehnﬂenm bothﬂal.

of Mrs. Moore's houss and the 911,
lnundwwld'
notlm

& eanim

mut notl!r the

thcu:lommmu
-r.-,. o

PR

ditfievlty undersia

pedecmed.,
. lear met Hondly vitk eb Htﬂchh l
inuun al muces
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ggjmmu $15000 EQUITY A

- Couple Lose Home Ove
- Unpaid $309 Medlcal Bl"

BY WILLIAII C REM!‘IL

\"IJ. ]

”¢n unpatd $309,00 miédsesl hilt from’
3 has mt n ﬂut te Wilmington
with uurc t thelr home, *
houu. with 18 utlmlted $18.«
A mare
ml c%d!ht uie m i’ﬁmlﬁﬂ
I‘tOl mm:f te specilator €
O4cre specilator to

sfr the medical deby, P
a and Lups Owings now face
evictlon and the inll of their equity,
mm( is & civil mut fited in their
in par because they could not |-
read the many wrilten legal notices
seal to warn them their prop
would be seized uniess they paid the

sald they did not pay the

madical blll becatisé they thought it

'ﬁi bt‘ﬁ’t"lffz u 'dgg' antug ?ﬂ ﬁ'"

I} y Lepa

matwmen in cach Sy-

oF Court, socks 1o prevent the

eviction and Lo cancef the debt asle o!
he house.

The mut was filed after ‘efforts ta.
retover the eﬂr from lha mwn
owner failed The dwner, Re
Beach attorney Rodney Buck, rejm-
od 8 $1.200 setilement offered hlt'

montlt by Owings' sttorne sé}hrhy
Saurer. asked for §7,

“I'm a specutator, ! paid my money
fot the house and I'm golng to keep
it” Bick totd The Times. L
O;Ii dort’ t} feel sofry m{or them (tho

ngses}. Thin ¢ ihis ha
houses o uu‘iﬁ'é"

e . 1 loat
r’l::lylml ne ene fell sorry lor

k sald
Ho sdded he hnd sbout §
vauted In the howse already be
ha patd a finder's lee to & :lient who
pnl the house deal wfelher for him
The Owingscs, wilh he help of
estale agent scquaintanice nnd
"ln tuni who Niled oul the pa rs"'
bought the modest Lwp-
h m:ar the Harbor i-‘rrewzr Ior
» g_mo ives years ago this week.
he family has since made regular
meorigame payments of $214 a month
-2 yrit gince the ULl was transferred
to Buck in QOctober. Both Burk and
Lepal Ald Attornoy Scarcy ajree the
house has & market value loday of
phout $12,000,

sOMnns. 39, dlublnd the last’ two
months with a broken asm, loads
frucks on 3 ﬂuclc Mra. Owings has
dute vecasinnal work cleaning flsh in,
¢anncries. Neither finished the ninth

—r

the heart of his legat case.
ndc ! “It may be ﬂﬂo ehat," Searc
-.M{ !he proper !orm were [led. But

Launder, #sshstant manager of the,

-| tlon agent

2
r

1
i
1
1
1

Bl wriver

grade. Owings quit schoot & 2 teen
ager o to milk cowd,

“It's utibeliovable that here 1n Lo
Angeles In 18717 we can have unedu-
caled, jiliterate adule,” atturney
Snrt:r said, “but that's what we
have, They can aign their names m:l
that's it.”

The Qwingses’ four children, age 7
to 13, also sufter from a variety of
leamlng disabilities & atlend rame-
dizl classes.

Searcy tald the family's {lilieracy
was known to employes of the Sea-
view Medical Clinic in Wllminglun
{where the $300.50 debt was in.
curred) because nuraes there had to
help the family fill out medical forms
on & humber of cceanions.

That irdecmation should have been
given to the colleclion agency and the
marshal's office (which handied the
debl sale}, Searcy sak!, so thal the
Owingses tould have bee fnformed
verbally of the medical debt and the
marshall's nale, 'I‘hlu grgumert Is at:

“hut It ltke {ha nnlr |
] ta uvc the hou
roperty foliowad ;

conced
hope we

in this case the 3ystem was grossly
unfair”
in spparent agrcement wis Hobert

medical clinit, who expressed strong
regrets thal the Qwingles had lost
their home. He said he did not know
sboul it urtl! contacted by The Times,

“That W pitiful,” he said, "R u:t
doesn't seund redponable, 1F 1
known Iahg would lose Lhelr hause
over a l bill, 1 would have wiped

f"- BT e AL - l

‘That r’s p:ﬂfu! lf I
had known, | would’ ve|
mped out tho debt. |
SRR BRSPS |
oul the debl I've done that mnyl
timcs,

“T'he {Owings) got the shaft
and [ feel fousy about jt. The collec-
nover told us about a
hardship,” Launder gaid

Farrest Hayden, vice president of
the Dociors Business Buresu of!
Bouthern Californla, the collection;
agenty, sald the Qwingses had amplo
opjottunilics to pay Lheie blll |

A

4518019

“We sent letters,” he said, *Ti
en't ,]a five & llumy tost:
me we gel L lceounl. {

ﬁoned thc Owlngles' llllleral:r cr:im..
naid 1t is Inconeelvable thal & man:
can buy a house ond drive & car wlth-
out being sble to read.

Cwings told The Times he doea
have pruhienu unknown 16 moal

ld!l F la, he fre-
qugn els 1081 Grivt REI% farniliar

netﬁ bur oodu because ha cannot
slresl signy.
{ his deiver's |

He was able to
ly"lnu ng

licerise, he confess
out the (writien) t
over it with a friend at work wlwcln'

 read.

The Owingses seek help reading
hotes or forms senl from school hy
Eumg Lo neighbors. They pay ali their

ills with cash. Owings sald he can -
Lell his telephone bill from his gas bill .
becauss one has a bell symbol and the '
o%‘:r flamll: th ot
nga shrugs at the proapect
avlcuondm fs ot sure what the fam.

iy would da,

"‘;I' s:sim w::;d :: ltuck" he said
These days you nwed & lot n! J

.tugenhome

k hay given the Owingses until,
April | to mayve, but Searcy hat asked"

- the court 1o siay the eviclion demand:
| * unti! hearing srguments in the civil

suit. No date for cotrd numideutlun]
has been sel.
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(714) 8722338

California Law Revision Conmiseion
Stanford Law School
Stanford, California 94305

Re: Tentative Recommendetion Re Redemption from
Execution and Foreclosure Sales of Real Property

Gentlemen:

This firm has reviewed with interest the above-mentioned
tentative recommendation of the Californie Law Revision
Commission. All members of the firm were favorably impressed
with the substance of the recotmendation and view it as a very
positive step in the ares of execution and foreclosure sales.

Some reservations were volced with respect to the
possible effect of this legislation on deficiency Judgments.
Upon detailed readin% of the recommendation, it is my opinion
that the enactment of a 90-dgy grace peried for redemptions
prior to judicial sale as opposed to the present l-year re-
demption period subsequent to judicial sale would in no way
affect the right of & judgment creditor to obtain a deficiency
gudgment if appropriate under Code of Civil Procedure § 726.

resuming that this availebility of deficiency 3judgments will
be unaffected by the proposed lepgislation, we support it whole-
heartedly,

Parenthetically, the application of this proposed
legislation in the ares of mort%agea appears to be a aigni—
ficant step towardsthe realizatlon of Professor Hetland's
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BEST BEST & KRIEGER

California Law Revision Commission
April 27, 1978
Page Two

desires for a unification of real property security devices
in California. Obviously, a 3-month redemption pericd prior
to the judicial sale, which would then be final, has the
effect of making judiclal sales under mortgages and the
ege{iise of a power of sale under a deed o% trust much more
gimilar.

We hope that these comments will have been of some
assistance to vou.

Very truly you

G. {!%mel Grfant

for Best, Beat & Krieger

GMG:1h
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EXHIBIT 12

of the AMERICAN ASSOCIATION OF RETIRED PERSONS, Inc.

5861 Hollister Avenue, Goleta, CA 93017
Phone (805) 964=8011

April 28, 1978

California Law Revision Commigsion
Stanford Law School
Stanford, California 94305

Attention: John H. DeMoully
Executive Secrstary

Dear Sir:-

I have been studying the recommendations of the California
Law Revislon Commission's relating to foreclosure and redemption
of Real Property. I have drewn this matter to the attentlion of
my committee, which of course is composed of retired citizens
from many walks of 1ife and great depth of experience (including
some attorneys).

Unanimously they feel that the proposed 90 days 1s far too
short a period of time for redemption proceedings. Despite the
feeling of your commission that this procedure is not of ten used,
I can assure you there have bsen many cases vhere peopls have lost
property through pure accldent of circumstances, ignorance of pro-
cedures and on more than one occasion the dilatory action of thelir
attorney, who was supposedly handling the case, Three such in-
stances were recently reported in depth in an L.A. paper.

We feel that protection should extend not Just to run of the
mill cases on which you admit you have few statistics but also that
we must make sure that the exceptional and unususl case 1s afforded
protection under the law,

Bearing in mind the slowness with which legal and buresu=-
cratic procedures are conducted we feel that the term should not
be less than one year.

Derek wDrdsworthl Chairmsan

legislative Committee
AJAR.P. Chap‘ber No. ?2

DWink
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BBR30 WILSHIRE BOYLEVARD
STANLEY & W REBSELMA
StENLET BILBENMAN N BEVERLY HILLS, CALIFDHNIA 93RS
ALAN M. JAMFGL TELESHONE {RI3 @BhG-2851
tHOMAS M. RON RS, I May 1, 1978 ~ CANLE: FOORFRAN, MEVERLY HiLLD
RANBDDLPH . BOWAND TELEX: FEF LAW LS a4 8.5 KL,
.T;ii::b:..::::::“ ) SAN FRAANCISCO OFFICE
: ”
BERALDINE MUNB NinTH PLacR
BTEVEN & PlNK 433 CALIFCRNIA STREET
SOHN A. ORAHAM BAN FRANCIGCEO, CALIFORNIA S4ld04
TELEPHONE [4i8) 42(|-0728
CANLE. FOONFRAAN, SAN FRANCISCD
TELEX: PEF LaWw L% A BV, HL.
California Law RBViBiGI‘l COMiEEiOH E PLEASE ACFLY 1O SAN FRANCHCO OPFICE
Stanford Law School IF tHin BOX i CHECKEY

Stanford, California 94305
ous FiLe ¥
Rei California Law Revision Commission's
Tentative Recommendation Relating to
Redamption from Execution and Foreclosure
Bales of Real Property

TO WHOM IT MAY CONCERN: .

The tentative recommendation seems to be well-drafted, and
a step in the right direction, l.e., to economize, simplify
and expedite axecution and foreclomsure sales, without
deprivin? the debtor of any "substantial rights. Aas a
creditor's attorney, I feel that the 90-day delay is of
little or no significance, and would be readily accepted by
my clients. '

In line with this recommendation, it seems in order to both
review and revise the homestead provisions (Civil Code
§§1237 et seq.) and the residential exemption statute (Code
of Civil Procedure §690.31). %Both of these sections suffer
from problems analogous to the redemption sections, and are
equally pointless.

With rempect to the homestead provisions, the sections having
been adequately interpreted by the courts, the principal
problem is one of application, best exemplified by the recent
bankruptoy decision, In Re Goldberg (November 18, 1977, N.D.Cal.) .
as set cut in the Bankruptcy lLaw Reporter, Paragraph 66727,

& copy of which decision is attached hereto for your informa-
tion. While the Goldberg decision is justifiable on the
basis of existing auEHcr?tieﬁ, a result that allows the
bankrupt to pass through bankruptey with $13,000.00 in
equity, in addition to his exemption, seems inappropriate at
beast.

The problem with the residential exemption statute is one of
amilguity, and lack of interpretation. At best, the statute
is poorly drafted.



California Law Revision Commission
May 1, 1978
Page Two

It would sBeem to be entirely appropriate, and consistent with
the Commission's mandate to consider these areas as a potential
toplc for future study, with an aim toward a unified, concise,
statutory approach, which adequately protects the debtor without
providing gross inequities to the creditors.

Your attention to this suggestion will be greatly appreciated.
Respectfully yours,
Cinndett L fand
RANDOLPH L. HOWARD

RLH:mtl
Enc.
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mntion to dlsntlss Tor lack of jurisdiction {s
denied. See Sec. 2a st 4041,

CCH.

[§66727] 1IN RE GOLDBERG.

United States THsttict Courd, Northern
{Ystrict of California, Noo 3-76-1098. No-
vember 18, 1977, [Sunrmary of opinten of
Kiwn, Bankruptcy [udge. ]

Banktupty — Exemptions of Banhrupts-— _

Title tn Property—California—EBEncumber-
ed, Commoniy Owhed Property

Sinee the California statutory sckeme for
homestcads docs nob anticipate execution
nale of the tnteres! of A nint tenant spoise
whn is not a judgment delter, Section G of
the hankruptey Act wil? nat ailow a trdsive
I takraptey 5o sell 1liat spouse’s intercat,
Thus, tader Sectlon 7Ge of the Bankrupley
Act, the Urustee enn onfy tonk to ilie bank-
rupt's ae-hall interest, The bankeapt had
filed & velontary petition and cinimed o
head of fanvly homestead exemplion from
hir dntivided ooe-Yialf fnterrst in the reatiy,
The trustec oljecied to the allowance of
the cxvamption frem the oireladf Giterest
andt claimed {he right tn aclt the progeily,
pay Ihe liena and then grive the Dankrup
nutd lis spowse the excmpiion, Fhe parties
perred (ot the proprety was warlh $10000663,
the livins amounted o 244000 apd the ap-
propriate excriptiog mnavoled e 5200600,
Uiler the tankvupt's theery, his inberest in
the penperty was $3E000 rom witnch fhe
£$44.000 worils of liens must e subiracted.
The remainder of #6000 being ess-than
the $20.000 exemption, nolhing is feft for
the trustee, The bankrupt's positien s
based wpon a Californds case which held
that the filerest subject to sale muost ox-
ceed in value both the statutoty homestetd
exentption and the amonet of eucunlirancey
against {lie property. Rather than directly
assault that holding, the frdstee attempts
to avoid it hy viewing hiotsedf as a stre-
cossor it Intereat to it ton-oxemipt portion
of the bankrupt's Intercst in Alte properiy.
Thaus, the teastee's stithnertic calls for =ub-
tracting {rom the FIUEMO value of the

roperty the $44000 i dHean and encum-
Clﬂnckﬁ atiel the hpokrinCs $20.00 hone-
slend expinption. The remuloder, $36,000,
ta to be hvided hetween the trystee and
the barkrent's spouse, However, the trus-
tee's positlon ovetlooks the fact that one
rannot decide what the trustee nwos untit

Bankruptey Law Repotis

o

New Developments—Court Decisions

76,631

anticipate execulinn sale of the interest of
& jotint kerant apestse who is not o jdgment
debtor, The hankrapt 1a euthtled to elaim
the ltomestead exemption lrom progerty
held in joint tenancy with hls spouse cven
though his riglt to posaession is not ex-
thisive. Thus. ilie trustee can only look
to the bagkrapt's oue-lall interest,  See
Sees, 6 at §4094 and 70 st §6079,

CCH

ife6728] UNITED BTATES OF
AMERICA v, SAGHE,

Unitemt States Cowrt of Appeals, Ninth
Uirenit. Noy 75010600 Duecetnber 30, 1972,
Appeal from dhe Uhnited  States Fristrict
Uowrt for the Northern District »of Call-
{urpin, -

Estnates--Title to Property—Mortgages——
Levy and  Hsle—Surplus—Senior Mort-
gagees

A tristee in baukruptey is entitled to the
giurplus renwainiug nfter a devy and aale
nf a baglrupt's vacht since the oy ethier
firtis agabust thal propeite were beld by
nostnmar motipages, Fereclosgoe affects the
Fights of ali mortpagees pugior to the fore
closing mprlgapee and reguites ke bo
Towsd: 10 flte procecds Tor stlislzetion, bt
Ir liva pe cffcel oo the fderest nf senior
finrlagees. Ay surplua afler sale aned
ravisent (n e farectnsing mntipagrer andd
ail junior martpnpees gora In the mnetgn.
gor. Since the lankrupt was the maortgca-
gt he surpdus passes o the trgztee. Sep
Seo, 7t oat g,

Rrwce T. Thurston, Rilchie & Thorston,
Seattfe, Washingten, Ior Appeliants,

John Maddes, pro per, Qakland, Cal-
Intniz, Tor Appellee,

Hefore: Hvestemenr, Sueen and Kraneoy,
Circuif Judges.

[Opinton in frull Text]
Per Cripeast: Fhin is an actinn in biter-

nleader lrought by dhe Unhed Siates (o .

deterimiine he rights of fabin Madidex and
of 8§, M. Sape, tr#stee o bankraptey For
Guy 3 Tose BEach elaima the strplita
ploacreds of aheut $7.500 frome e tax sale
of 1Poes's yacht “I'rineess Mary,”" snld by
the Imternal Hevenne Sctviee to Madidex
for R27. 500, pursint tn 26 1150 § 6335,

The povetrment’s dnx Hen was jumior o
a anortgage held by Marc Vesabie, Mal-
dex pald $15.00M1 to Venable to Hacharge
the geniar moripage, and $27.500 (n tle
goverunient, ou! af which the TRS satlafied

66,728

i
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EXHIBIT la

CIVIL CODX

| Ei2dh. Natloss of defacit and of setey mallieg upen roqunt for saples i to o0
fin fetdrestod pareens

(1) Aequast; recsrding: cerispte; ferm; covorder's duths

{1} Any parson desiring a copy of any nutice of defalt and of any notlve of sxle
under apy deed of trust or inortgage with power of aste upoi real property, as to
which deed of trust or mortgage the power of pale santiot be exescleed untl] sach
Rrotices are giver for the time and in the mebher provided in Beetioh 2024 may, &t
aby time subseguent to recordation of sueh deed of trust or mortgape end prior
to recordation of notive of default thereuhder, cruse to be filed for record in the
pfflee of the recordet of uhy county In which any peet or biteel of the reul property
1 situmied, & duly seknowietged reguest for & copy of anp such notles of defaylt and
of sale. ‘This reguast shail be eigned and scknowlodged by the person making the
request, epeclfyiog the neme end address of che perscn t0 whom the tiotios s to
be madied, shail lduntify the deed of trast or wwortguge by stating the names of the
parties thersty, the dste of recordation thereof il the book and page whern the
i‘altlllmr (s recorded or the recorder’s puniber and shail o §n wubatantially the Eollowing

110

“In mecordance with Esction 2924%h, Civil Code, tequest iz hersby mads tht &
topy of any Hotice of defnult xnd 4 copy of &ty notlce of eale nvder tho deed of
trast {or mortgage) recorded 1, in Book page o0
“orde of Cottity, lor filed for recotd with recorder's sarial ntimber _

County) Tuliforals, executed by a8 trustor (or mortgugor) in
which .., i» $axwed gy bepaliviary for mortysgee) and un trosten be
mutied to ‘

[ 7 :
Nuine A rom

: Bigizature ‘ *

Upon the Hling for record of such request, the recorder shell index tu the gunerad
index of grantors the names of the toustors (nr mortgagor) recited thereln apd the
Batney of persons requesting coples '

{2} Maiting notioss ts parsens whe cogumt copy

(2} The moriguges, teustee, or other person authorized to tecord the notlea of
defunii abali do each of the following: '

(e} Within 170 daya followlug recordation of such notice of defauli, deposit at
eause to be deponited In the United States mall en stivelope, replitered or certitied
with postuge prepaid, containing a copy of stch notice with the recording date
shown thereoh, ktdressed to esch person whose hane ahd mddress are set forth
in a duly recorded requeai fherefor, diresied to the oddress designated in such M-
Quent, .

(b} At lcawe 20 days before the dute of zaie, deposlt oy cedse to be deposited in
the United Etztes mnll iz envelope, registered or certtlled with postage prepald,
cottalting a copy of the notice of the time zhd place of ssle, addressed to each
person whone name snd addrosa are set forth In & duly recorded roquest therefor,
directed to the addrece desigtated i such reguost.

(8) Matling wotios of defaiit {o sertaln Berssiis :

(%) The mortgapee, trusing, or other persos nrthoMied to tecord the notioe of de-
fault shall do eack of the following:

{s) Within e month foliowlng recordatlon ef much notice of default, deposit or
tatse to be deposited in the United States mall an envelope, reglatered or certitied
with postage prepaid, contnining a copy of weh natiss witn the recording date
atown thecoun, addressed to ench person i forth o parngreph (b) of aubdiviasion
(8), provided that the estete or Intersst of mny peeson aniltled to rensive notlee
under thls subedivivion is requlred by an inctrument suficlant 1o Impnet conacrietive
Hotice of guch oxtate ot intorest |6 the lnnd or purtion thereo! which 14 nubject te
the dest of trust or mortgpags being Sureciomed, and provided such instroment s
recorded In the oftiow of the county recorder Bo 84 to {opart 2ich conatrueiive potiee
prior to the recorditg dote of the notice of dofuuit end peovided such instroment
4 80 tecorded mets forth 2 medilng atidvoss which: the county recurder shaill use, na
Ingteucted within the iextrnment, for the returt of much Instrutnent after recotding,
1‘1:; i1:::!!!1:21 addross shell be ¢he rddress used for the purposes of mailing totices,




(8 The pebong to o Gobice aball be malle? wider thiz aniuilvision ave:

{A) The surcessor In intorest. ax of ite recordlng dafs of the nofba of * ¢ ©
defaull, of tie sotais or (nloeuat or w8 portion theeeaf of the truser of piorteagor of
the deed off trust er morizege bnng foreciossd,

(B) The bxueflclurs ar mortgages of any deed of trust or Wocigare recorded pub-
sequent to the deetl of trust of wortyege being fsveelvsed, or rororded prior to of
cotwsurraditly with sush desd of trust a2 Mortgere being foreclosss but publect v &
recordad agteement oo 5 poeurded statemont of sehoodlantion o euch deed of tesut
of mortgage beltg fuveclosed.

D) The aeslgaee of aay inievest of the bereliclnry or mditinger deacribad in aub-
paregraph (B above, ge of the recording dute of the noties af defnult,

(1) The vendes of aby conteaci of skie, o the lsgmeg o ang lease, of the esiate
er lnterest bolng lorockeed which fa resovted subsequent to tha deed ol truat or
mortguge belny fovecluand, or recordud Dilur to or concurrehilly with wich deed of
trist or morigege heing forecloeen bul subject to & recorded agremment or stabement
aof rubordication 1o such deed of trast or mox{guge being forecicesd,

{8 Tie gucosseer 0 buternel io nnch vender or iewesn dexcribed In subperagraph
{13 sbove, as of tho recording dato of the notlzs of defaitit

(i} The Controller whate. ns of the reemeding dite of the totles of dofault, & len
ror postpolied property tmaex has been tecorced egainst the retl proparty to wintch
the totice of defeuit applice.

fej At Jaxpt 290 daye befare tho dule of snls, deponit or entios 5o be depouitsd In the
United HStates mell an cnvelope, caglotersd or cerii?ied with posiage propaid, cos-
iainlng o copy of the notieo of the ime aan pides of exie eddressed to vach peraon
ba’ whgmba eopy of tha potlre of defavlt s o e muled a8 provided 1 subdivisions

) The madlag of netbeg iv the mehaer s forth it subdtviston (5) shall not
brpose upon any Heorses aitesuer. mwnt, av pmplopes of aty povzon entitled to
rgeeive dotices 3 fiereln set Jorth ony &itlr Tu cominunicats surb ooides to steh en-
Milet porpon from the fout thel the sealling addrase aged By the ccunty recorder
in the address of xuch witoomey, ameul, oY aRpioyes,

#) Regueet In tnsirasiont; rublioxtion; Swiviea

id) Anz dexd of iruwi oy mortpage wHE beyse of %ile hamaitet sxetuted upon
regl property ey cunbiln & pedoxt (et 2 copy o any notles oF defaull and & copy
of ntiy notice of wale thetponder “hall bs mstled fe Aoy perssn w patty tharote BL
the sddreen of 2uck roveen given therels and u cooy of dng noites of default 92d
of any nuotice of snle virl! be mniled tv snck sush oereon ab ihe sae time and
the satie mAoked sogtired #u theugh & sapninte reovest theretor find been filzd by
sich of mtich persons se dercka watberiged. I ony deed of trust or ertgege with
posrer of sule eroeuind sfter Beptempber 06, 190, excopt a dewd of el or mortaags
of any of the risees exespied (ram the provizions of Hectlon Ivsd doer not sontain
B meghent of the teustor or amepager for spochal detioe al the odderss of such per
son given thersls or does contuin such renuerr but v addrese of suel pavon b7 givek
thepelt aud 8 no tequent far spoclsl wotles by aueb fruster or wortpugor iz oule
wtentistly the fomin set Torth ln thie aaovion ans euddecuently hesd recorted, 8 sopy
o the hnilep of defendt abell or pubbsbed orem g owosk fur 4t joni four sreeks 1noE
neweapaper of gesteel circadaflon in the Douitr e which e ety I situated,
puey sublentisn to romttience witnty 19 e afted the Filine of the notice of da
fRult, ik Hew of encl. publionting ¢ t907 of the aotloe of defanu't may he deliveied
peranpally to thes (s oe erigegel w0 auck 1 duse oF 66 any e bolers
publication te corunisiad,

() Effent of redeest voss wile cr aE AEiae

151 Mo regueat for vopy of any notow foed foe roosrd puesnenil oo thie seetion pok
any atatemant oF ablegwtion i wny fueb regesat nor ahy record theosof naelf of-
fect the tit: (o ren property o= oo Mefmad botier By eny person thel Sny person
requoriiug seiles of togies hde e Siite ARy vighil, titie 37 ineesest in, o s or
PR prer e ol ety descrited B Seed g trass oF mortpage refented 0
fAmendsd by BlstsitNE o 1180, b -, § 1, nhersiive Suiy 1, MUY, B{alu BN, e
1262, o e § 2, sepoiey, ofF Onr 5, 1NFY,




 #oie o praperty; AvHes: esntduisr peting wag pubiivailes

.‘Ll um in thin pecilos and Sectivie $M4k and S9N “prapecty” mekzs reai prop-
ety or a ieosslinkd eataie therels,

Belore any seis of propetty ouy be made gader i power of sele costalesd io
any ceed of trust ot mortedge hotice of the sale thercof must be glved by poating
a writbelt nolive of tie thw snd place of sule, gnd deperibing tne property to be eold,
uf least 20 days befers the dode of eale in toe puliiie plice !y the ity where tha
properiy Is to be sotd, If the preperty Je to by mold i & olty, o1, i sot, tiry ju oo
poblie piece In he judical disivlet o which *he prapurty s to be zobd, and pub-
Hahling 8 vopy fersof opcs: & wiek fov the sabte poriod, M sufe newephper of gete
eral chirsubation published 0 the clty ip which the proncriy ur spme port theroof la
gituated, if eny prrd therenl 18 of cased b & 2ty §F nol, thes ' oo BEWEGAper
of getieral cirenigtion publisied in (e Sadiclel digtrict in whick the psoperty o
soite part thereof tn situsted, sr it coae 3o avwinerer of gecernl clrenigilen 1a pub-
lishing f4 the city ar judleicl diptviel, ae tie seer ez le, ih sste fgewspaper of
peneral elrcuiation oubllehed ta the x-c;;snts i whlen i proporty or Womme part
thoreo! 1y situsiod. 2 coby of such aobies of eakd afizli aise be postsd te ome oo
plevous pieee oh Lie beoperry to be 35id ¢ ledst 20 ieys befors duts of sale In
additlon tc eny other Pescriptlest of the proserly, che notlee shall dederibe the
property by glving o eireet nddvess, } nhy, o okber comine desipoatiod, i Ay
bist H e property hne ac strent gddrens or other sefninon designation, the uotive
shiait comtain the nonw end | address of the besetiolary ol whose reduedt (he sala [¢ 6
2% cOntueted ANd & StRbement than GIections MoF o8 Ditained poesuaint to & wrltien
request submitted o the benefjemry withly 10 dayn from che fivst subliestion of
seeh notice. IDHreetions ahnil be deeitted vesotntdy atffivlens o Jooute the property
if infortaation ow to the luc_f}_ii?n af the preperly 0 givon by referenen to ths
tlon and spproxinidte dletance Crom the Nearcat ceossroade, frontige rok@, of we-
cess toad. if a legal description of the property = given, the vALGILY of the Bothow

and the Validity of the saic wheli uot be a¥furted by the fuee thut the strest address,
& v glioer commnl dedlpaation ¢ ¢ % ceoe and Address of the banefislery,
or the directivns obtalned therefroms ure srrosecun of thal che blzwet cddrems,

¥ @ ¢ other commst degnation ¢ ¢ %, nerse snd addros of the hameflelary
ot dirsetions ebtalied therefrom wro prultted. The term newabapet of genersl ole
wIntion Es ueed bergin ik m debined In article 1 (coumencing with Bedtion 8009) of
Chaptar 1, Divlaloa ¥, Title | of che Qovernmant Cule,

{Amended by Niate 89T, 0, 120, 0, 310




Memorandum 78-47 D - 33,200
) . EXHIBIY 15

; PROBATE OODS.

§ 704, Private wall) cinfipmation; Mminimum nrl«; reapprainal; appainizent of
© new refaris

JNo unlc of tea) proparty &t privade yois shail be continbed by the conrt unleas the
sum offered Iy at losdt D0 percent of the appraised value theecof, nor uniess such
‘tenl property has beett spproaiscd within o year of the timo of such sale, whieh
value heust be the apprelsed volue of sich reud property within one year prior to
the dute of aceli shle. 3£ [ ban not bosh #3 eppralsed, o it the court ix sntistied
that the sppraissmest be too kigh or too Hiw, 2 new Kppralsement must be had.
This giny be dons at Kby Bme Yofore the sle or confitinetion thereof, Bich new
appraiseraent moy be Gasdy by the * * ¥ referee who mude the originad appraise-
mant without furthes tader of the court or fitther tequest for tha appolntment of
amew ¢ ¢ * tofures. Inthecuscof ¢ ¢+ death, removal or other disabil-
lt:tnlctoftheum ¢ » + peforse, ot If for Just ciuae, anew o ¢ ¢ tel
stve (g Lo be appointed, Foceedings for Bix wppointment. shall be tind as ln tha eane
of un originut apovalssteent of i oatkte.
;&W by l!tm.iﬁh u. ma. b 900, ¥ 1 numm, ¢ 1282. § 16, nperntm Julr

[ ]

0788, Privets sale; sentiomation kearingl (asrensed Mide; agant’s owmmisalons
determination ¢ smount of bie

Upoti the kearimgt M soart must examit Into the pecomslty for the sale, or the
sdvaustage, benpfit wed intarent of the extnte in having ihe sale made, and the ef-

forts of the oxectitor oF ndainistriutor to expose the droperty to the market, ami

et exantite the reeltis mid vwithenses iR reintton to the sale: abd I It appenrs
to the court thnt pood reamat existud for the sale, that the rale wia leghlly meds
aed tairly vonducied, nhil complled with the resuivemeata of the previens sectlon,
that the sutn bid i ul $lspianortionate fo the volue, and It dovs not appenr that
& siin excecdlng sueh Tl st least 16 persent on the Mret ten thousand dollars
(110,000) 1d and § petewnt on the smobbt of che hid In excens of ten thousand
dottary (J10,000y, exctuaive of thie cxpenne of & novw sile, Wy be obiniped, the court
shalt meke p order sedlrmtig the sxic psd directing eoiveyancer to ba sxesuied
vthetwlse it ghail viento tie malo all dieftt anoiber to be had, of which noties
muat be glven and the sale in sli pospoetn sondvetsd ms I Bo previons aale had
taken pioee, Hut if n witdten offor In 8B 9icudt ot leust 10 porcent more on the
firat ten thounsnd deltura (315.000) hid ael 8 percent foure on tiv amount of the
bid o excomn of ten thaussnd dotiare ($IG000) I made to the court hy & respoml.
ble person, adud *ho offer complies with dli provislons of tiwe law, the court shatl
seoept such highes vifur, conficin the wile te ruch prrson apnd fix a ressotinble cosi
petintion for the woeviges lo the vatiste of the agont, it ahy, producing the succesy-
tut tidder, or, in its disoretion, srder g pew pae. 3 more than one weitten otfar
o an amount ot tenst 10 bercont more ok the Hret tou theusamd dollaes (930,000)
bid aud 5 pereent moke 98 the amount of Che Bld in exens of ten thouwsand dolines
(#10,000} I mude tu the totirt by soaponidble persons, sl IF any mich inereased bid
compliea with all thd twovinions of the law, the court mhall sreept wiseh highest 1n-
.ereamed Lid, confirm tho siic to the porsed makiog sich incvensed bid, ond fix &
resnotinbie compogintlin for the seevicen ta the estate of the sgent, I auy, prodiic-
Ing the suveessful hiGder or, 1o [ diseretion, omicr a pow sale. The rompeneation
of -the pgent produc g the anccomful hiddw euall nol excend one-half of the dif-
betweey (e smouut of thy bid M the peiginnd return and the wimount of
the succeantul Bk, i sdeh Mwitation sbiedl not appiy 10 spy compousation of the
sgeut holding the contract with the exectibtsr or adminlstritor

1




ot the purposes of thin mectlon the amount of n hld shatl be determined hy the
ostrt withont regued to any commlesivit oit the amount of snch bid to whick an
agett may be entitied by virtue of o conteact with tho executor or sdminlatrator.
It shall be determined without regnrd to any comditionh of the bid that a certain
minoutit thervof be pindd to an ngeut by the executor o administrntor, but potwlih.
atanding that u bld-contoine such u comtltion, ouly mich competsation to an agent
as in proper under the preceding provialoux of this sectlon shall be silowed, rad
scoepianice of the bid by the court blnde the bidder though the cofpetsation so
allowed ts less thun the compenmution to which the agent woitld be entitiod had the

' Highar offerw urid bids are wibjuct to the provision of Beetion 7851,
W Ntate. 1971, ¢, D48, b, 1880, § 1; Btnts. 1974, e D84, p. 2008, | 4, operative
. } . .



liemorandum 78-47 Study 5-39.200
EXHIBIT 16

Measures Designed to FProtect Against Sacrifice Sales

Court confirmatrion. All sales could be required to be confirmed by

a court which would be able to throw out inequitable sale prices. It
appears that the standard applied by courts of equity in the absence of
statutory standards is that the bid must be so grossly inadequate as to
shock the comsclence or raise z presumption of fraud or unfailrmess. See
Ballentyne v. Swith, 205 U.S. 285 (1907) (bid one-seventh of property's
value). Requiring confirmation in every case would obviously be burden-
some, and the lack of standards would probably result in little protec-
tion and varying results. Accordingly, in states where court confirma-
tion is required, it is cowbined with an upset price, advance bld, or
antideficiency feature.

Upset price. A procedure may be provided for determining in ad-

vance the minimum price for which the property may be sold or for msking
claims within a particular time after sale that the price paid did not
meet the statutory standard. In Chio, for example, the property wmust be
sold for at least two-thirds of its apprailsed wvalue which, according to
the statute, 1s to be determined by three freeholders of the vicinity.
Ohio Rev. Code Ann. §§ 2329.17, 2329.20 (Page 1954). The sale must be
confirmed, at which time the equity of redemption is cut off. Id.
Sections 2329.31, 2329.33, In Kansas, which also provides for statutory
redemptior., the sheriff is required to make a return to the court which
then confirms the sale if it is in conformity with law and equity. The
court may decline to confirm if the bid is "substantially inadequate" or
may fix an upset price. Kan. Stat. § 60-2415(a), (b) (1976). Three
other states provide for upset prices. See the table infra. California
provides for upset prices at 20 percent of the appraised value in pri-
vate sales by an executor or administrator. Prob. Code § 784, The
drawback of any upset price statute is that it will require an apprais-
al. A procedure could be devised where the judgment debtor could peti-
tion the court for an appraisal which, if it showed that the property
had been sold for less than two—thirds of its appraised value (or some

other standard), would be grounds for ordering a resale.

-1~



Advance bids. A sale may be continued for a certain length of time

so the judgment debtor may seek a buyer who will pay a specified amount
over the high bid. 1In Californila, a private probate or partition sale
will be continued if a bid 10 percent higher on the first $10,000 and
five percent higher on additional amounts is obtained. Code Civ. Proc.
§§ 873.730, 873.740; Prob. Code § 785. iorth Carolina law provides for
advance bids on execution sales of 10 percent of the first 51,000 and
five percent of the excess, with a ninimum increase of $25, to be made
within 10 days after the sale. The increase uust be deposited and an
undertaking for the remainder may be required by the clerk. A resale is
then ordered and, upon sale, is subject to another advance bid within 10
days. NW.C. Gen. Stat. §§ 1-339.64 to 1-339.68 (repl. wol. 196G},
Antideficiency. An antideficiency feature may be applied to execu-~

tion sales to prevent the judgment debtor from remaining 1liable where
the value of the real property should have been sufficient to satisfy
the judgment. In Pennsylvania, if real property is sold on execution to
the judgment creditor and it is not sufficient to satisfy the judgment,
the judgment creditor must petition the court within six months of sale
to fix the fair market value of the property. Satisfaction of the
Judgment is granted to the extent of the falr market value, If the
petition is not timely filed, the debtor is released from any further
liability, Pa. Stat, Ann. tit. 12, §§ 2621.1-2621.10 (1967). Kansas
provides, apparently at the court's discretion, for erediting the fair
market value of the property on the judgment in a case where the court
holds a hearing to determine value. Kan. Stat., § 60-2415(b) (1976). An
antideficiency provision is not a complete protection where the value of
the property exceeds the amount of the judgment.

Hote. The information presented in the following table is derived
from S. Riesenfeld, Creditors' Remedies and Debtors' Protection 150-151
(2d ed. 1975) and G. Osborme, Handbook on the Law of riortgages § 307 (2d
ed, 1970). 1In some instances, these sources do not purport to be
comprehensive. Hence, for example, the list of states providing for

upset prices may be incomplete and, accordingly, the last column indi-
cating states without any protective mmeasures may be overinclusive.
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I-TATI G CALIFORNLA : EDMUND G, BROWHN iR, Govarnor

CALIFORNIA LAW REVISION COMMISSION @

STANFORD LAW SCHOOL
STANFORD, CALIFORMNIA 94308
(413} 4971731

LETTER OF TRANSMITTAL

Attached to thie letter 18 a copy of the Califernia Law Revision

Commission's Tentative Recommendation Relating to Redemption From Exe-

cution end Foreclosure Sales of Real Property. The recommendation pro-

poses to repeal the statutory right of redemption of real property from
execution and foreclosure sales and, in 1its place, to provide for the

delay of judicial sales of real property for 90 days after levy.

The Law Revigion Commisaion would appreciste the benefit of any
commments’ you might have concetrning the tentative recommendatfon. Com-
ments should be submitted as soon as convenifent, but no later than

May 1, 1978, Please pend comments to:
Californie Law Revigion Commimeion
Stanford law School
Stanford, CA 94305

Thank you for your attention to this matter.

Sincerely,

John H. DeMoully
Executive Secretary
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STATE OF CALIFORNIA

CALIFORNIA LAW
REVISION COMMISSION

TENTATIVE RECOMMENDATION

~ relaling to
REDEMPTION FAOM EXECUTION AND FORECLOSURE SALES
OF RRAL PROPERTY

JANUARY 1978

CALIFORNIA 1AW REVISION COMMISSION
Stenford Law School
Stanford, California 94305

Impottant Note: This tentative recommendation is beding dietributed
so that interested persons will be advised of the Commission's tentative
conclusions and can meke their views known to the Commimaion. Any
comments sent to the Comuission will be conmidered when the Commission
determines what recommendation, if any, it will meke to the Californis
Legislature. It is just as important to advise the Commission that you
approve the tentative recommendatior as it is to advise the Comsission
that you object to the tentative recommendation or that you believe that
it needs to be revised. COMMENTS ON THIS TENTATIVE RECOMMENDATION
SHOULD BE SENT TC THE COMMISSION MOT LATER THAK MAY 1, 1§78,

The Commtission often substantially revises tentative recommenda-
tions as a result of the comuente it receives. Hence, this tentative
recomnendation is not necessarlly the recommendation the Commismsion will

submit to the lLegislature,




#39.220 January 7, 1978

TENTATIVE RECOMMENDATION

relating to

REDEMPTION FROM EXECUTION AND FORECLOSURE SALES OF REAL PROPERTY

INTRODUCTLON

The Law Revision Commission 1s currently preparing a proposed ve-

vision of the laws pertaining to the enfoicement of judgments.1 This

tentative recommendation involves ovune aspeet of the oversll study--

Judicial sales of real property and redemption from sale. This tenta-

tive recommendation is beilng separately distributed for review and

comment Iin order to determine the reaction to tuese proposals which

represent a significant departure from existing law.

BACKXGROUND

Statutory Redemption From Judicial Sales

In California, statutes providing 2 right of redemption from execu-

tion sales were first enacted in 1351ﬂ2 This systexm, patterned after
the Field Code proposed for Wew York,3 has been described as the "scram-

ble" type of redempt:!.on.4 Under this srstes, the right to redeem is

1-

3.

4.

The full recommendation will be primarily concerned with the gen-
eral laws pertaining to enforcement of judgments contained in Title
9 (Sections 681-724e) uf Par: 2 of the Code of Civil Procedure.

The Commission 1s authorized to study creditcrs' remedies in gen-
eral, and the enforcement of judgments and the vight of redemption
in particular, by 1972 Czl. Stats., Res. Ch. 27, at 3227,

1851 Cal. Stats., Ch. 5, §§ 229-236. Statutory redemption from ex~
ecution and foreclosure szles is currently governed by Code Civ.
Proc. §§ 700a-707.

See New York Commissicners om Practica and Pleading, The Code of
Civil Procedure of the State of Haw--Yoirk §§ 844-850 (1850). Al-
though the redemption system proposed in the Fleld Code was not
enacted In Wew York, 1t becazme the prevalling type of redemption in
the United States. S. Riesenfeld, Creditors' Remedies and Debtors'
Protection 150-51 (2d ed. 1975). The Czliforala statute in turn
became the model for redempiion iaws in the western states. See
Durfee & Doddridge, Redempticn From Foreclosure Sale-~-The Uniform
Mortgage Act, 23 Mich. L. Rev., 825, 8AR6 n.93 (1925).

See generally, J. Hetland, Securcsd Real Zstate Transactions §§ 7.7-
7.19 (Cal. Cont. Ed. Bar 14974); S. Riszcnfeld, Creditors' Remedies

and Debtors' Protection 149-54 (2d =d. 1975); 5 B. Witkin, Califor-
nia Procedure Enforcement of Judgmen® §§ 98-102, at 3464-68 (2d ed.
1971); Comment, The Statutory Right of Redemption in California, 52
Calif. L. Rev. 846 (1964}.
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afforded the judgment debtor who owns the land, the successors in inter-
est of the judgment debtor, and persons holding liens on the land which
are subordinate to the lier under which the sale takes place.5 Redemp-
tion may take place at any time within twelve months after the sale of
the property.6 Redemption 1s accomplished by paying the execution sale
purchaser or prior redemptioner the amouut paid to purchase or redeem
the property plus the amount of a prior redemptiomer's lien and speci-
fied amounts of interest and other expeusEJ.7 Redemption by the judg-
ment debtor or a successor in interest terminates the effect of the sale
80 that the judgment debtor or successor i interest is restored to his
estate.8 However, liens which have not been paid off in the process of

g
redemption reattach,” and a judgment lien under which the property is

5. Code Civ, Proc. § 701. Creditors entitied to redeem are termed
“redemptioners" by this sectiomn.

6. Code Civ. Proc. § 702, A redemption by a redemptioner must occur
within 60 days after a redempiion by a prior redemptioner. Code
Civ. Proc. § 703. It has been suggested that these 60-day redemp-
tion pericds conceivably may continue te run after the 12-month
period as long as there are quallfied redemptioners prepared to
redeen within 60 days after a prior redemption. See Comment, The
Statutory Right of Redemption in California, 52 Callf. L. Rev. 846,
852-53 (1964).

7. See Code Clv, Proc. §§ 702-703. A pevson redeering from the pur-
chaser must pay two-thirds of one percent per wonth interest. Code
Civ. Proc. § 702, A person redeeming from a redemptioner must pay,
in addition, two percent of the amount pald by the prior redemp-
tioner. Code Civ. Proc. § 703, The other items making up the
redemption price specified in the statute are assessments, taxes,
reasonable sums for fire imsurance,. maintenance, upkeep, or repair
of improvements on the property, and sums necessarily pald on a
prior obligation secured by the property. Code Civ. Proc. §§ 702-
703, Rents and profits or the value of the use and cccupation of
the property may be set off against the redemption price. Code
Civ. Proc. § 707:; House v. Lals, 214 Cal. App.2d 238, 245-46, 29
Cal. Rptr. 450, 454 (1963). JSection 702 provides a summary hearing
procedure in the event of a disagreemeant over the redemption price.
As the discussion in Comment, The Statutory Right of Redemption in
California, 52 Calif. L. Rev. 846, 863-69 (1964), fully demon=-
strates, the determination of the redemption price frequently is
not an easy matter.

8. Code Civ. Proc. § 702; Bateman v. Kellogg, 59 Cal. App. 464, 474-
78, 211 P. 46, 51-52 (1922).

9, Code Civ., Proc. § 703; Kaiser v. Mansfield, 160 Cal. App.2d 620,
628-29, 325 P.2d 865, 870-71 (1958),




sold reattaches to the extent it has not been satisfied when the debtor
redeems.10 Redemption by a junior lienholder has the effect of satis-
fying the prior lien which 1s a part of the redemption price and pre-
serving the junior lienholder's security In the property which would

otherwise be lost at the conclusion of the redemption period as a result
of the sale under a superior lien.11

These provialons apply as well to foreclosure sales under a mort-
gage or deed of trust.12 If the property is sold for less than the

amount of the judgment, the redemption period is 12 months, as in the

cagse of redemption from an execution sale.lj If the property 1s sold at

a foreclosure sale under a deed of trust or a mortgage with the power of

sale at a price sufficlent to satisfy the judgment, including interest,
14

coats, and expenses of sale, the redemption period is three months.

There iz, however, no statutory right of redemption after a private sale

under a power of sale in a mortgage or deed of trust.15

10. See Fry wv. Bihr, 6 Cal. App.3d 248, 251, 85 Cal. Rptr. 742, 743
{1970); Moore v. Ball, 250 Cal. App.2d 25, 29, 58 Cal, Rptr. 70, 72
{1967).

11. Bank of America v. Hill, ¢ Cal.2d 495, 502, 71 P.2d 258, 261
(1937).

12, Subdivision (a) of Code of Civil Procedure Section 7002 provides in
relevant part:

Sales of personal property, and of real property, when the
estate therein is less than a leasehold of two years' unex-
pired term, are absolute. 1In all other cases the property is
subject to redemption, as provided in this chapter.

Similar language in the law in effect in 1852 was termed "inapt"
but found teo be sufficiently comprehensive to apply to foreclosure
sales. Xent & Cahoon v. Laffan, 2 Czl. 595 (1852).

13, Code Civ. Proc. § 725a. FEven if thiere is a power of sale in the
mortgage or deed of trust, a movtgarcee or frustee muet follow the
judicial foreclosure procedures in oraer to be able to obtain a
deficiency judgment for the difference between the fair market
value of the property and the total debt. See Code Civ. Proc.

§§ 580b, 580d, 726; Roseleaf Corp. v. Chievighino, 59 Cal.2d 35,
40-44, 378 P.2d 97, 99-101, 27 Cal. Rptr. 873, B75-77 (1963).

14, Code Civ. Proc. § 725a.

15. Penryn Fruit Co. v. Sherman-Worrell Frul: Co., 142 Cal. 643, 645,
76 P. 484, 485 (1904); Py v. Pleitner, 7C Cal. App.2d 576, 579, 161
P.2d 393, 395 (1945); Hetland, Land Contracts, in Caiifornia Real
Estate Secured Transactions § 3.73, at 130 (Cal. Cont. Ed. Bar
1970j.

—Jm



Where a right of redemption exists, the judgment debtor or a tenant
of the debtor 1s entitied to remain in possession of the real property
during the redemption period.l6 The purchaser is entitled te receive
rent or the value of thke use and occupancy of the property from the
tenant 1In possession urtill a redemption takes place.l}l If the debtor
redeems, reats and prcfits pald to the purchaser are a credit on the
redemption pr:’.-::e.-18 If the purchaser or redemptioner has occupied the
property, the debtor who redzems 1s entitled to the value of the use and

cccupancy of the property.19

Furpose of Starutory nedemption

The primary purpose of statutes permitting redemption from judicial
sales of real property is to force the purchaser at the sale (almost

always the judgmert craditor or mortgagee)zo to bid an amount near the

l6. Code Civ. Fror. § 706; First Hat'l Trust & Sav. Bank v. Staley, 219
Cal. 225, 227, 25 P.2d 982, 982 (1933).

17. Code Civ. Froc., & 707; see Carpenter v. Hamilton, 24 Cal,2d 93,
101-03, 147 P.24 563, 568-67 {1944) ("tenant 1n possession” in-
cludes judgment debtoy cccupying property during redemption peri-
od); Comment, Tia Statutory Right of Redemption in California, 52
Calif. L. Rev. 8£6, B865-69 (1964). A redemptioner has the same
rights to rents and profits from the time such person redeems until
a later redemption.

18. Code Civ. Pro«. § 707.

19, House v. Lala, 2'4 Cal. App.2d 238, 245-46, 29 Cal. Rptr. 450, 454
(1963) (free vse of property by judgment creditor is a profit
within meanirg of Section 707).

20, The defeasible title obtained at a sale subject to redemption, the
lack of notice, aud the vequirement of cash payment by outside
bidders, while the judzment creditor or mortgagee can bid the
amount of the judgment. are the major factors discouraging bidding.
See National Conference of Commissioners on Uniform State Laws,
Handbook 238-5% (i922): G. Osborne, Handbook on the Law of Mort-
gages § 8, at 18 (2d =zd. 1970); Durfee & Doddridge, Redemption From
Foreclosure Sale--The Uniform Mortgage Act, 23 Mich. L, Rev. B25,
832-33 (1925); Madsen, Fquitable Considerations of Mortgage Fore-
closure and Redemption in Utah: A Need for Remedial Legisiation,
1976 Utah L. Rev. 327, 335; Note, Redemption From Judicial Sales: A
Study of the Illiaois Statute, 5 U. Chi. L. Rewv. 625, 626 (1938).
In a study in ¥ew York in 1938, it was reported that, out of 40,853
foreclosurse. the mortgagee bld in the amount of the obligation in
40,570 cases. Iurray, 3tatutory Redemption: The Enemy of Home
Financing, 23 Wash. L. Rev. 39, 40 n.13 (1953).




property's fair value.21 The theory behind permitting other lien credi-

tors to redeem is that the property should be used to satisfy as many
creditors as possible.22 If the property is valuable enough, subordi-
nate llenholders are enabled to protect security that they would other-
wise 1032.23 Statutory redemption alsc has the purpose of giving the

debtor another chance to save the property by refinancing or otherwise
finding assets sufficient to pay off the debt.24
It is difficult to assess the actual effect of statutory redemp-—

tion. The states are almost evenly divided between those which permit

redemption from execution or foreclosure sales and those which do not;25

21, See Moore v. Hall, 250 Cal. App. 25, 29, 58 Cal. Rptr. 70, 73
{1967); Durfee & Doddridge, Redemption From Foreclosure Sale--The
Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839-41 (1925); Comment,
The Statutory Right of Redemnptlion in California, 52 Calif. L. Rev.
846, 848 (1964).

22, S. Riesenfeld, Creditors' Remedies and Debtors' Protection 149 (24
ed, 1975).

23. See Comment, The Statutory Right of Redemption in Califormia, 52
Calif. L. Rev. 846, 848 (1964).

24, See G. Osborne, Handbock on the Law of Mortgages § 8, at 17-18 (2d
ed. 1970); Durfee & Doddridge, Redemption From Foreclosure Sale~-—
The Uniform Mortgage Act, 23 Mich. L. Rev. 825, 839 {(1925). The
one-year redemption perilod has been termed a “farm mortgage propo-
sition . . . based on the allowance to the mortgagor of poessession
of his farm for another crop year after default, teo see if condi-
tions will not better and he be able to save the farm." National
Conference of Commissioners on Uniform State Laws, Handbook 270
{1922). A commentary on the law of New York, where statutory re-
demption was eliminated in 1962, terms the "desire to give judgment
debtors every opportunity to reccver their real property . . . a
form of paternalism predicated in part on the special status ac~-
corded ownership of real property.” 6 J. Weinstein, H. Korm, & A.
Miller, New York Civil Practice para. 5236.02, at 52-675 (1976).

25. See G. Osborne, Handbook on the Law of Mortgages § 307 (2d ed.
1970}; S. Riesenfeld, Creditort' PRemedies and Debtors' Protection
150-51 (2d ed. 1975). Alihcugh there are some exceptions, redemp-
tion states usually permit redemption from both execution and
foreclosure sales. Of the 27 states permitting redemption from
executlon sales, five permit only the judgment debtor to redeem,
three permit redemption by the debtor and by crediters In order of
priority, 13 provide "scrambie" redemption, and six have some other
variation. Among the statzs without redemption are Florida, Geor-
gla, Missouri, Wew Jersey, Jlew York, Ohio, Pennsylvania, Texas, and
Virginia. Approximately 17 states have neither redemption nor any
other special provisions designed to prevent sacrifice sales of
real property.




however, there do not appear to be any studies comparing the results in
redemption states as opposed to nonredemption states, It is certain

that very few redemptions take place.26

RECOMMENDATIONS
The Commission has concluded that statutory redemption from execu-
tion and foreclosure sales has failed to achieve its purposes. The very
existence of the right of redemption operates as the greatest impediment
to the achievement of the primary purpose of obtalning a falr bid at the

sale because the purchaser can only cobtain title which is defeasible for

26, G. Osborne, Handbook on the Law of Mortgages § 8, at 18 (2d ed.
1970); Brodkey, Current Changes in Illinois Real Property Law, 10
DePaul L. Rev., 567, 578 (1961) (fewer than one percent of fore-
closed properties are redeemed); Murray, Statutory Redemption: The
Enemy of Home Financing, 28 Wash. L. Rev. 39, 42 n.25 (1953) (re-
porting a 1938 study showing that, out of 22,000 properties fore-
closed, only 204 were redeemed); Prather, Foreclosure of the Secur-
ity Interest, 1957 U. Ill. L. F. 420, 432, 452; Stattuck, Washing-
ton Legislation 1961--Real Property Mortgage Foreclosure--Redemp-
tion, 36 Wash. L. Rev. 239, 309, 311 n.3 (1961) {(reporting a four-
year study showing that, out of 276 foreclosures, one redemption
was made by a mortgagor and two by other persons). The records of
the San Francisco Sheriff's Department from mid-1970 through mid-
1975 show that there were three redemptions out of 86 sales of real
property. Letter from Carl M. Olsen, County Clerk, City and County
of San Francisco (October 20, 1975) (on file at offiice of Califor-
nia Law Revision Commimsion). It is interesting to note that one
commentator has argued that, if the redemption statute works prop-
erly, there will be nc redemptions because the possibility of a
redemption acts as a threat to coerce adequate bids at the sale.
See Note, Redemption From Judicial Sales: A Study of the Illinois
Statute, 5 U. Chi, L. Rev. 625, 627 (1938). However, for redemp-
tion to work in this model fashion, the complicated scheme would
have to be understood by the parties involved, there would have to
be adequate notice, and potential redeemers would have to have
adequate resources 8o that they can make the threat of redemption
meaningful.




another year or, in certaln cases, three months.27 The right of re-~

demption thus makes "sacrifice" sales even more sacrificial. There are,

no doubt, exceptional cases in which the purchase price is unreasonably

27.

The commentators are nearly unanimous in recognizing tue drastic
effect the nature of the title obtained at a sale sub’ect to re~
demption has on bidding. See G. Osborne, Handbook on the Law of
Mortgages § 8, at 19 (2d ed. 1970); Carey, Brabner-Sm:th, & Sulli-
van, Studies in Foreclosures in Cook County: II. Foreclosure Meth-
ods and Redemption, 27 I11. L. Rev. 595, 615 (1933); Durfee &
Doddridge, Redemption From Foreclosure Sale--The Uniform Mortgage
Act, 23 Mich. L. Rev. 825, 841 n.51 (1925) (Redemption "certainly
caps the wall we have built to keep the public oway from the public
sale. The best market for land is found among tnose who desire it
for immediate use, and to them, obviously, thz rademption feature
is prohibitive.”); Madsen, Equitable Considerations of Mortgage
Foreclosure and Redemption in Utah: A Need fcr Remedial Legisla-
tion, 1976 Utah L. Rev. 327, 353 (The "statutory right of redemp-
tion in reality tends to depress foreclosure sale prices and to
create other inequities.'’); Madway & Pearlman, A Morigage Foreclo-
sure Primer: Part III Proposals for Change, 8 Clearinghouse Rev.
473, 478-79 (1975) ("Protecting the title of the bid purchaser and
eliminating post-sale redemption rights . . . would meet one of the
major objections of mortgagees because these practices tend to
depress foreclosure sale prices significantly.”); Murray, Statutory
Redemption: The Enemy of Home Financing, 28 Wash. L. Rev. 39, 40
(1953) ("A person's desire for a particular piecs of property would
have to be very strong to cause him to bid for it, as he knows he
is buying a mere expectation. Publiec participation at the sale was
one of the chief benefits that was expected to follow when foreclo-
sure by judicial sale was first orginated, but 1t i3 eclear that
long redemption statutes have eliminated this benefit."); Prather,
Foreclosure of the Security Interest, 1957 U. Il11, L. F. 420, 432
("When [the redemption period] is added te tihe period required to
foreclose, the period of suspense in times of economlic uncertainty
can become an almost intolerable burden.'); Shattuck, Washingten
Legislation 1961--Real Property Mortgage Foreclosure~~Redemption,
36 Wash. L. Rev. 239, 309, 310-11 (1961) ("Persons interested in
buying land are not attracted to the sale. . . . The most they can
acquire is a chance. Bidding is stifled by the risk, however
remote, of redemption.'); Comment, The Statutcry Tight of Redemp-
tion in California, 52 Calif. L. Rev. 846, 843 {1964) (The "condi-
tional title is not attractive to investors.’). It is interesting
to note that the commentary following the redemption provisions in
the Fleld Code, which served as the model for the California stat-
ute, questions whether redemption affords any bensfit to the debt-
or., New York Commissioners on Practice and 2leaiing, The Code of

Civil Procedure of the State of New-York 359 (1850;.



low and in which the debtor manages to obtain the money necessary to
save the property. The Commission has concluded, however, that whatever
protection is afforded debtors by the right to redeem in these excep-
tional cases does not justify the detrimental effect in the vast major-
ity of cases of the right to redeem. Accordingly, the Commission
recommends that the statutory right of redemption from judicial sale be
eliminated. This recommendation would not affect the equitable right of
a debtor to redeem from a sale at a grossly inadequate price where the
purchaser is guilty of unfairness or has taken undue advantage.

The Commission recognizes that a hurried, forced sale of real
property may result in a depressed price even where the sale 1ls abso-
lute. Consequently, a 90-day grace period should be provided between
the time when notlce of a levy on the property is given29 and the time
when notice of sale 1g first given.30 This 90-day period is analogous
to the three-month period before notice of sale afforded a mortgagor or
trustor for the purpose of curing the default under a mortgage or deed
of trust containing a power of sale.31 During this time, the judgment
debtor may refinance the property in order to pay off the lien under
which it would otherwise be sold, sell the property privately subject to
valid liens in order to realize a higher price than would be obtaiﬁed at
a forced sale, or acquiesce in the judicial sale but seek potential

buyers by advertising and personal contact.

28. See, e.g., Odell v. Cox, 151 Cal. 70, 90 P. 194 (1907); Smith v.
Kessler, 43 Cal. App.3d 26, 31-32, 117 Cal. Rptr. 470, 473-74
(1974).

29. The forthcoming recommendation concerning enforcement of judgments
will provide for a levy in all cases of execution and foreclosure.
Under existing law, no levy is required where a foreclosure judg-
ment 1s being enforéed. See Code Civ. Proc. 5 684; Southern Cal.
Lumber Co., v. Ocean Beach Hotel Co., 94 Cal. 217, 222-24, 29 P,
627, 629 (1892). TFurthermore, notice of levy will be required im
every case.

30. At least 20 days' notice of sales of real property is required by
subdivision 3 of the Code of Civil Procedure Section 692. Hence,
under this proposal, the property could not be sold sooner than 110
days after notice of levy is given to the judgment debtor.

31. Civil Code §§ 2924, 2924f,



The delay of sale provision should not apply to leasehold estates
with less than two years' unexpired term at the time of levy. This
exception is consistent with existing law which provides that sales of
such Interests are agbsolute, that is, not subject to redemption.32

The proposed scheme should accomplish more effectively the main
purposes of the redemption statute-—-to obtain a higher price at execu-
tion and foreclosure sales and to provide the debtor with an opportunity
to retain the property. The proposal would benefit judgment creditors
and mortgagees since they would have to walt only 90 days rather than a
vear before receiving satisfaction in the amount of the value of the
property, Junlor lienholders may protect thelr interests by redeeming
from the superlor lien before the property 1s sold and thus being sub-
rogated to the benefits of the superior lien.33 The proposal would also
eliminate the speculative aspect of the exlsting law which results from
the fluctuation in land values during a year's time. It would achieve a
more equitable balance between the interests of the debtor and the
creditor and would have the added virtues of simplicity and ease of

administration.3a

32. See Code Civ. Proc. § 700a.

33. The pre-sale right of subrogation upon redemption from a superior
lien is provided by Civil Code Section 2904:

2904, One who has a lien inferior to another, upon the
same property, has a right:

1. To redeem the ptroperty in the same manner as its owner
might, from the superior lien; and,

2. To be subrogated to all the benefits of the superior
lien, when necessary for the protection of his interests, upen
satisfying the claim secured thereby.

The Commission does not propose to alter this right.

34, Indiana recently enacted a statute providing a six-month delay of
execution sales coupled with an upset price of two-thirds the
appraised value of the property. Ind. Code Ann, § 34-1-37-1, T.R.
69{a) (Burns 1973). Cne commentator suggested in 1938 that Cali-
fornia substitute a grace period of a year for the one-year redemp~
tion period. King, The Enforcement of Money Judgments in Califor-
nia, 11 So. Cal. L. Rev. 224, 228-29 (1938). For reasons given in
the text, the Commission believes that its proposal 1s preferable
to these alternatives.




In the course of preparing this recommendation, the Commission con-

sidered several other alternatives to statutory redemption—the most

important being: requiring courc confirmation of sale,35 fixing an

upset price,36 allowing advance bidding,3? and extending antideficiency
legislation to cover execution sales.38 Although some of these options
may be preferable to statutory redemption as it exists in California,

they have their own drawbacks that are avoided in the proposed statute.
Generally speaking, these alternatives would require a court hearing in
every cage, thereby increasing the expenditure of time and resources by

the parties and the judicial system. The Commission 1s mindful of the

35. Court confirmation, in the absence of an upset price feature, would
be intended to protect against unreasonably low sale prices. It
does not appear that any state provides for court confirmation of
execution sales without combining it with an upset price or advance
bid procedure, In California, Code of Civil Procedure Section
568.5 provides for court confirmation of sales by receivers. There
is no right of redemption after a sale by a receiver. Code Civ.
Proc. § 568.5.

36. Filve states have a procedure for appraising the property and set-
ting an upset price, usually two-thirds of the appraised value.
E.g., Ohic Rev. Code Ann. §§ 2329.17, 2329.20 (Page 1954). C(ali-
fornia law provides an upset price of 90 percent of the appraised
value in private probate sales by an executor or administrator.
Prob. Code § 784. Appraisals are a matter of course in probate for
tax purposes but would be an additional expense in execution and
foreclosure sales.

37. Only North and South Carolina provide for continuing an execution
sale so that the judgment debtor may find a buyer who will pay a
specified amount over the last bid. #H.C. Gen. Stat. 8§ 1-339.64 to
1-339.68 (repl. vol. 1969); S5.C. Code § 10-1770 (1962). California
law provides for advance bids at private partition and probate
sales. Code Civ. Proc. §§ 873.73D0, 873.740; Prob. Code § 785.

38. Pennsylvania requires the judgment creditor to petition the court
within six months of an execution sale to fix the falr market value
of the property if the price obtained at the sale is insufficient
to gatisfy the judgment. Satisfaction 18 granted to the extent of
the fair market value of the property. If a petition 1s not timely
filed, the debtor is released from liability. Pa. Stat. Ann. tit,
12, §§% 2621.1-2621.10 (1967). Xansas also permits the court to
credit the fair market value of property on the judgment. Kan,
Stat. § 60-2415(b} (1976). California's antideficiency legislation
applies only to foreclosures under mortgages and deeds of trust.
Code Civ. Proc. £§ 580b, 5804, 726.
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fact that the costs incurred in such additicnal proceedings would be
borne by the judgment debtor, to the extent that the debtor is solvent,
and ultimately by borrowers and consumers in gene}al. The proposed

statute is most lilkely to forward the Interests of both debtors and
creditors.
PROPOSED LEGISLATION
The Commission's recommendation would be effectuated by enactment
of the feollowing provisions, to be included in the forthcoming Tentative
Recommendation Relating to Enforcement gﬁ_Judgments:ag

39. Section numbers in brackets in the proposed legislation are refer-
ences to sections in the forthcoming comprehensive reovwmendation.
Where appropriate, corresponding provisions of existing law are
cited. Matter in the proposed legislation unrelated to the subiect
under consideration in this recommendation has been omitted.

wl]l~



968/607
Code of Civil Procedure § [703.630] {to be added). Notice of sale
[703.630.] (a) Before property levied upon may be sold, the levy-

ing officer shall glve notice of sale as provided in this section.

(b) The notice of sale shall be in writing, shall describe the
property to be sold, and shall state the time and place of sale. Where
an interest in real property is to be sold, the notice shall describe
the real property by giving its street address or other common desig-
nation, if any. If a legal description of the real property is given,
the validity of the notice is not affected by the fact that the street
address or other common designation given is erroneocus or omitted.

(f) Notice of sale of an interest in real property shall be given
as provided in this subdivision not less than 20 days before the date of
sale. Notice of sale shall be posted (1} in one public place In the
city in which the Interest in the real property 1is to be sold, if it is
to be sold in a city or, if not, then in one publie place in the judi-
cial district in which the Interest in the real property 1s tc be sold
and (2) in a conspicuous place on the real property. A copy of the
notice shall be published once a week for the same period in a newspaper
of general circulation published in the city in which the real property
or a part thereof 1s situated if any part thereof is situated in a city
or, if not, then in a newspaper of general circulation published In the
Judicial district in which the real property or a part thereof is situ-
ated, 1If no newspaper of general circulation is published in the city
or judicial district, a copy of the notice shall be published for such
time In the county in which the real property or a part thereof 1s
situated, Hot less than 20 days before the date of sale, notice of the
sale shall be mailed to any person who has requested notice pursuant to
Section [702.270, to replace Section 632z] and to persons holding
interests recorded in the office of the county recorder, and shall be
delivered personally to the judgment debtor or mailed to the judgment
debtor at the judgment debtor's business or residence address last knowm
to the judgment creditor or mailed to the judgment debtor'’s attorney.
As used in this subdivision, the term 'newspaper of general circula-
tion,'" has the meaning provided in Article 1 (commencing with Section
6000) of Chapter 1 of Divison 7 of Title 1 of the Govermment Code,

-12-



(g) Notice of sale of an interest in real property, other than a
leasehold estate with an unexpired term of less than two vears at the
time of levy, may not be given until after the expiration of 90 days
from the date notice of levy was mailed to the judgment debtor.

(h) In addition to the notice required by this section, the judg-
ment creditor may advertise the sale in the classified or other adver-
tising section of a newspaper of general circulation or other periodical

publication.

Comment. Subdivisions (a) to (f) of Section [703.630] would con-
tinue the substance of portions of the first three subdivisions of
existing Section 692 (to be repealed).

Subdivision (g) would have the effect of delaying the sale of
interests in real property (other than leasehold estates with unexpired
terms of less than two years at the time of levy) for 90 days in addi-
tion to the pericd provided for notice of sale.

Subdivision (h) is new. It provides for the publication of ad-
vertisements concerning the sale of the property in other periodicals.
Reasonable expenses of advertising in this manner would be a recoverable
cost under Section 1033.7. Subdivision (h) is permissive, not restric-
tive. The judgment debtor may zlso desire to advertise the sale.

The provisions of thils section pertaining to sales of real property
would also apply to sales pursuant to foreclosure judgments. Section
726,

568/615

Code of Civil Procedure § [703.770] (to be added). Absolute sales
[703.770,] A sale of property pursuant to this article is ab-

solute.

Comment. Section [703.770] would supersede the first sentence of
subdivision (a) of existing Section 700a (to be repealed) which makes
absolute only sales of personal property and of leasehold estates with
unexpired terms of less than two years. Section [703.770} reflects the
proposed repeal of the statutory right of redemption from execution and
foreclosure sales. See existing Sections 700a-707 (to be repealed).
Sales of interests 1n real property {except for leasehold estates of
less than two vears' unexpired term at the time of levy) would be de-
layed 90 days. See Section [703.630{(g)]. This will be done in order to
provide an opportunity for the judgment debtor to redeem the property
from the judgment creditor's lien before sale or for the judgment debtor
and judgment creditor to advertise the sale and give notice teo potential
buyers. See Civil Code § 2903 (equity of redemption}; Code Civ. Proc.

§ [703.630(h)].
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This provision would not eliminate the equitable right to redeem
from defective executlon and foreclosure sales. See Odell v. Cox, 151
Cal, 70, 90 P. 194 (1907) (grossly inadequate price and excusable ig-
norance of levy and sale}; Smith v. Kessler, 43 Cal. App.3d 26, 31-32,
117 Cal. Rptr. 470, 473-74 (1974) {(grossly inadequate price and manifest
unfairness).

The elimination of the statutory right to redeem would not affect
2 right to redeem afforded by federal law. See, e.g., I.R.C. § 6337
(120-day redemption period after sale of real property to collect
federal taxes). '
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