#F=-30. 300 9/27/78
First Supplement to Memorandum 78«43
Subject: Study F-30.300 - Guardianship-Conservatorship Revision {Re-
view of Redraited Statute)
This supplement presents for Commlssion consideration two sections
of the proposed guardianship-conservatorship law which the staff pro-
poses to revise (Sectlons 1472 and 2356), and a new section not previ-

ously considered by the Commission {Section 2112).

§ 1472, Compensation of mandatory courc-appointed counsel

Subdivision (b) of proposed Section 1472 (attached to this supple~
ment as Exhibit 1) has been revised by the staff to include the provi-
sion added by Asgembly Bill 3782 (#McVittie) to require counties to pay

the costs of court-appointed private counsel to the extent the conserva-
tee or proposed conservatee lacks the ability to pay. (Assembly Bill
3782 has passed both houses.}

§ 2112, Application of federal Indian law
The staff has drafted proposed Section 2112 (attached to this

supplement as Exhibit 2} in response to a comment we received from
attorney John K. Spencer of San Francisco, as follows:
I an interested in what provisions, if any, have been made for the
Agua Caliente Indians of Palm Springs, California, fn the Guard-
ianship-Conservatorship Code, with reference, in particular, to 25
USCA Sectlon 954 dealing with the above Band of ¥Mission Indians.
The text of 25 U,.S5.C. Section 954 is included in Exhibit 3 attached to
this supplement. Since Section 954 imposes special rules when a guard-
ian or conservator is appointed under California law for a member of the
Agua Caliente Band, the staff proposes an explicit statutory acknowledg-
ment of the supremacy of federal law on such matters. Although proposed
Section 2112 states the obvious, it may alert the practitioner to the

existence of federal provisions where Indlans are concermed.

§ 2356, Limitations on application of chapter

Proposed Section 2356, as it currently appears In the draft stat-
ute, contains two subdivisions. Subdivision (a), continuing a portion
of existing Probate Code Sectioms 1500 and 1851, forbids involuntary
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civil mental health treatment for a conservatee other than under the
Lantexman~Petris-Short Act. Subdivision (b), which is new, preserves
the effect of an otherwise valid living will made by the conservatee
under the Natural Death Act.

The staff has revised proposed Section 2356 (attached to this
supplement as Exhibit 4) to redesignate subdivision (b) (living will) as
subdivision (e) and to add subdivisions (b), (¢), and (d). The three
new subdivisions proposed by the staff are to ensure that the power of a
guardian or conservator to consent to medical treatment for the ward or
conservatee as provided in proposed Sections 2353-2355 and 2357 does not
include a general power to consent to the administration of experimental
drugs or convulsive treatment for the ward or conservatee, or to consent
to sterilization of the ward or conservatee. These matters are governed
by specific provisions of the Health and Safety Code and the Welfare and
Institutions Code and include appropriate procedural protections for the
patient. In Guardianship of Tulley, 83 Cal. App.3d 698,  Cal. Rptr.
____ (1978), the court held that a guardian had no general power to
consent to sterilization of a braln-damaged ward except as specifically
provided in the Welfare and Institutions Code; such an "awesome power"
must be founded on explicit statutory authorization. Accord, Guardian-
ship of Kemp, 43 Cal. App.3d 758, 118 Cal. Rptr. 64, 74 A.L.R.3d 1202
(1974). The staff is of the view that this is sound policy and that our
statute should codify this rule and extend it to the adwinistration of
experimental drugs and convulsive treatment as well. (The staff has
also redrafted the lead line to the section to comprehend the broader

subject matter,)

Respectfully submitted,

Robert J, Murphy III
Staff Counsel



32706

First Supplement F-30.300
Memorandum 78-43

Exhibit 1
Staff Draft

§ 1472, Compensation of mandatory court-appeinted counsel

1472, (a) If a person is furnished legal counsel under Section
1471:

(1) The court shall, upon conclusion of the matter, fix a reason-—
able sunm for compensation and expenses of counsel and shall make a de-
termination of the persomn's abllity to pay all or a portion of such sum,

{2) If the court determines that the person has the ability to pay
all or a portion of such sum, the court shall order the conservator of
the estate or, if none, the person to pay in such installments and in
such manner as the court determines to be reasonable and compatible with
the person's financial ability.

(3) In a proceeding under Chapter 3 (comuwencing with Section 3100)
of Part 6 for court authorization of a proposed transaction invelving
community or homestead property, the court may order payment out of the
proceeds of the transaction.

{4} 1f a conservator is not appointed for the proposed conservatee,
execution may be issued on the order in the same manner as on a judgment
in a civil action.

(b) If the court determines that a person furnished private counsel
under Section 1471 lacks the abllity to pay all or a portion of the sum
determined under paragraph (1) of subdivision {a), the county shall pay
such sum to the private counsel to the extent the court determines the
person is unable to pay.

(c) The payment ordered by the court under subdivision (a) shall be
made to the county if the public defendexr has been appointed or if
private counsel has been appointed to perform the duties of the public
defender and the county has compensated such counsel. 1In the case of
other court-appolinted counsel, the payment shall be made to such coun-
sel.

Comment. Section 1472 applies only where legal counsel is appoint-
ed under Section 1471, The section continues the substance of the third
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paragraph of former Section 2006, with the addition of paragraph (3) of
subdivision (a).

Section 1472 does not refer to the person's "present" ability to
pay as did former Section 2006, This onission permits the court to
order paywent if the person furnished counsel has ability to pay later.
This change is consistent with the 1978 amendments to comparable provi-
sions in Penal Code Section %87.8% and Government Code Sectiom 27712,
[SB 1307.]

Subdivision {b) supersedes former Section 2007 which authorized a
county without a public defender to compensate court—appointed counsel.
Subdivision (b) applies to all counties and requires payment by the
county to the extent the court determines that the person for whom
counsel was appointed is unable to pay.

flote. The provisions of subdivision (b) are added to existing law
by AB 3782, WNeither ABE 3782 nor SB 1807 {referred to in the Comment)
has been signed by the Governor as of September 6, 1978.]
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Exhibit 2
Staff Draft

§ 2112. Application of federal Indian law

2112, With respect to a guardianship or conservatorship proceed-
ings to which Title 25, United States Code, applies, the provisions of
that title supersede the provisions of this division to the extent
inconsistent with this division.

Comment. Section 2112 is new and recognizes that, with respect to
Indians subject to federal supervision, there are a number of provisions
of federal law which concern guardianship or conservatorship and may be
inconsistent with the provisions of this division. See, e.g., 25 U.S.C.
§§ 379 (approval of Secretary of Interior required for certain convey-
ances by guardian or minor heir of deceased Indian), 954 (special rules
applicable to guardian or conservator of member of Agua Caliente Band of
Palm Springs, California).



First Supplement F=30.300
Memorandum 78«43

Exhibite 3

AGUA CATLIBNIE (PALM SPRINGS) RESERVATION OF
CALIFGRNIA;, EQUALIZATION OF ALLOTMENTS

g 054, Powers and doties of guardlans—Appointment and contnu-
ance In office; notlcs to Secretary of state court proceedings; appear-
ANCE .

{a} No guardizn or other flduclary shall be appointed under State law
for the estate of any member of the bangd, or continued e offfce, except
with approval af the Seccetary: Provided, That no conservator for any
member of the band shall be appointed under Siate law or continued
in office after the effectlve date of this Act, unlasg the individual Im-
dian concerned, with the approval of the Becretary, personaily petitions
for the appointment or continuetlon of such appointment, The Seere-
tary shall be given notice of all proceedings In the Stats court with re-
ppect to the esgtate of any member of the band which is belng ad-
mintstered, and he may at any ime appear as a party In such proceed-
tnpa, ané may exercive all riphts asecorded to a party uoder State
law.

Maprgerment and disposition of trust preperty wnd propecty subject to restrle-

tienn agniust stienatien br guardlans, conmervators, or flduciaries)
approved activities; approval of actividles

{b}) Mo guardian, congervator or other {Hdusiary appointed under
State law shall, in his official capacliy, participats la the mansgement or

dispositlon of any property or intorest thercin which s held In trust by
the United States for a member of the band or is sublect to reatrfe.
tlons againgt allenatlon imposed by the laws of tha Unlted States, ex-
ecuiea or apprava any use, expsaditure, Investment, depoalt, or dis.
positlon of such property or interest thereln, or proceeds therefrom, or-
recelve any fee or other compenestlon for services hereafter performed.
with respeet to puch property or interest therelp. Tha provisions of this
subsection shall not preclude 2ny such person, Ir his private capaelty..
frem yartleipating in the management or Aisposition of puch property:
or interest thorein wlith the specifie approval of the Beeretary of Lhe
Interlor. Actlong with respect to the use, fxpenditure, investment::
doposit, or dlsposition of such property or inierests therein, or proceeds:
therefrom, shal' be vaild and afficacious In all respects without par-.
ticipatlon of aflirmetion by asy guardian, conservator, or other rlduclary'
appo[nted vndoer Stale law,

Reportl by ﬁunr‘l‘mn: Iatlare or refinal 4o report)s fravdulent, cepricioun,
arkitrary oF gresaly eFroneons renorid: peronecatisn: aporopriate rellef -

{¢} The Secretary, =zt any tlme, mey regquire any guardian, con-.
garvator, or other fidueciery appolnted under Stafe law for & member of
the band to submit & full and complets report concerning his handling.
of the estate durlug the precading six vezrs. I{ any person or entliy
required to do ac by the Secretary falla or refuses {o so report, or, i

" having reported, the Secretary econcludas that npy action econpected
therewlth s fraandulent, or capricloue or arblitrary or 80 grossly or-
roneons as necessarliy to fmply bad falth, he may request the Atloraey
General to enuse an action to be brought in the name of the Ilnited
States in the United Steien Disirict Court for the Central District of
Celiforniz or in amy such distriet court having juriadiction ever the
parson, or persong, &nd subject matter, for such rele! ss mzy be sppro--
priate, and =afd courts are: hereby granted jurladiction to hear and de-
terming suech moilon.
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Deklyery o Scerectary of money owr peopert;y; at termaalratica of
Liducinyy rolal’saskip

{d} The Secretary may Teiu:re any mone¥ or properiy in the pos-.
Aesilon of 2 flduelary ot the time the Ilductary ralaticuship 8 terminated,
ot which 15 recoversd purvsuant i¢ sectlons $6I-5G3 of this title, {o be
delivercd to him i9 %o held in frost for ke individual Indtan con-
‘eerned.

Usne and Alspesiiion « § weter o0 graperty Beld io {ygat br United States by the
Becretary; compent of cooapetent Indiang deierminztion »f ¢ompeiencr]
appileaMiliy of AMmtialsicntive Precedure At thime and place of hearing:
Judlzted revizww _

fe) Urnder such soguiativnn as 9 halt provide, and with the con-
sent o) the iedividua) Indizn concerned, vrles: tho Secrelary delermines
such Indlan ¢ be incompetont by resson of minerity or otherwlse, in
which ecase suck voasrmi shall net Do reiguired, the Secretary may use,
advanes, cxpead, sochangt, doboalt, dispefe of, invest and relnvest, in

Ry manner aad for any pUTDLae, any meney or other properly held by

the United Statex i froat for such indian. The Secrotary shall make no

determivation that sn sdueit Yndian is incompotent except alter according
him ar opportealty to be heard upon ressonable aotize, in accord-
ante with tho pievielsns of the Adminlpirative Proezdure Act. Tinless
the Indlan atherwlse »gress, the hearirg shail he held in the State of

Californla within sixty dave of the date of roilce. 4 perton aggrieved

by n delermicailee of fazoripeterney madc by ithe Secrstary shall be en-

titiad to judiciel review of such deteruuiaalios Iln aecordance with sec-
tlons 701708 of Fris &,

CAuilaritr of ihs Tacrviney rafer ailhar provicteny unafiveted

(t; Nothing hessin shail be deemed to Upit goy methority poasessed
by the Secretary under aiy other provislons of law,
As amcaded Pub. L, #0-5%7, Qct. 17, 1968, 82 Stat. 1164,

Radorenees Iy Fex®.  The offectlve date  brud, or couttpned By office as gunrdicen
of this Act, relerved o In subses. (68), iv  of Lhe estate. AnLd prov.slouw re ubring
the date of enactment of Tl i S5-330  the Secretary o he given pothe 4:!‘ ninte
whith wus spproeved Sept, 21, 1960 entirt pruceeding s inveivieg the sstate of

Tha Adminletreitve Presdnoe Acl, re- any meomber of the hand ond pawer tu
fereed to e auibese. ek, In clsSsified v appear Io such procerdlags. for provl-

ectinn G5 ot aeg. of Litle 3, Governsuent
Organkzation xxd Snipiovees

EME Asnenidment. Suvhasc. fa). FobIL.
0597  aubstituted provizleus requiring
the Hecretary o ePprove sy goardian
or other HAuclory apnelnied undoer piate
IRnw for the estalc of any nwember of the

e,
TE eswam
T W

e

Alons requlbrine the Reveetery te request
the mppotatiuent of & wuked|en of the pa-

tnte of ibnor alottees and wdelt allof-
Fees Beeding susistans-
Subsecs. {b)-(f}. PahL. $0-567 added

rirbsecs. {b)—{f).
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Memorandum 78-43

Exhibit 4
Staff Draft

§ 2356, Limitations on application of chapter

2356. (a) Ho conservatee shall be placed in a mental health treat-
ment facility under the provisions of this division against the conser-
vatee's will. Involuntary civil mental health treatment for a comnserva-
tee shall be obtalned only pursuant to Chapter 2 (commencing with Sec-
tion 5150) or Chapter 3 (commencing with Section 5350) of Part 1 of
Division 5 of the Welfare and Institutions Code. The Director of
llental Health shall adopt and issue regulations defining "'mental health
treatment facility" for the purposes of this subdivision.

(b) An experimental drug as defined in Section 26668 of the lHealth
and Safety Code may be prescribed for or administered te g ward or con-
servatee only as provided in Article 4 (commencing with Section 26668)
of Chapter 6 of Division 21 of the Health and Safety Code.

{c) Convulsive treatment as defined in Section 5325 of the Welfare
and Institutions Code may be performed om a ward or conservatee only as
provided in Article 7 {commencing with Section 5325) of Chapter 2 of
Part 1 of Division 5 of the Welfare and Institutions Cede.

{d) A ward or conservatee may be sterilized only as provided in
Section 7254 of the Welfare and Institutions Code.

(e) The provisions of this chapter are subject to any valid and
effective directive of the conservatee under Chapter 3.9 (commencing
with Section 7185} of Part 1 of Division 7 of the Health and Safety Code
(Natural Death Act).

Comment, Subdivision {a) of Section 2356 continues the substance
of the second paragraph of former Sections 1500 and 1851, respectively.

Subdivisiens (b)-(d) are new and make clear that the provisions of
other codes relating to highly intrusive forms of wmedical treatment are
the only provisions under which such treatment may be authorized for a
ward or conservatee, thus assuring that the procedural safeguards
contained in those provisions will be applied. Subdivision {d) is
consistent with Guardianship of Tulley, 83 Cal. App.3d 698, Cal.

Rptr. (1978}, and Guardianship of Kemp, 43 Cal. App.3d 758, 118 Cal,
Rptr. 64, 74 A.L.R.3d 1202 (1974).
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Subdivision (e} is new.

CROSS-REFEREHCES

Definitions
Conservator, § 2350
Guardian, § 2350
Removal of conservator for failure to comply with subdivision (a),
§ 2650(g)

¥ote. Section 2356 has been revised to limit subdivision {(a) to a
conservatee as proposed by Assembly 53ill 3122 (to the Governor on
August 28, 1978), and to add subdivisions (b) though (d}. Should sub-
division {a} also apply to wards who are 14 years of age or older?
Should Section 2650(g) be revised to apply to all of Section 23567 Note
that there is no requirement that the wmeaning of "civil nental health
treatment” be established by regulation.



