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#F-30.300 6/30/78

First Supplement to Memorandum 78-39

Subject: Study F-30.300 - Guardianship-Conservatorship Revision {Re-
view of Comments on Exposure Draft)

This supplement continues the review of the comments received on

the Exposure Draft,

§ 2515, Payment of debts and expenses generally

Mr. Price (Exhibit 2) comments:

This section would Indicate that a conservator must refuse to pay
debts incurred by the conservatee prilor to imposition of the con-
servatorship when no abnormal restriction had been placed on his or
her activitiy unless that debt is "reasonable." Thus a creditor
who had contracted with a person under no legal disability might
have to demonstrate the ''reasonableness” of the transaction in
order to obitain paymeni. The standards by which the transaction
would be judged are uvncertain. If the conservatee made a large
purchase and, after imposition of g conservatorship, it were
determined that the purchase was an irrational act, due to factors
not known to the provider, would this be a 'reasonable" debt? If
not, an individual might avold the comsequences of his own inten-
tional improvidence with a "friendly" conservatorship.

The reguirement that debts under parasraphs (1) and (2) of subdivision
(a) be "recsonable" is new. The staff suggests the words "and reason-
able" be deleted from both paragraphs, retaining the requirement that

the debts be "just.”™ This will make the section a closer reflection of

existing law and will avoid the problem identified by ¥Mr. Price.

§ 2516. Priority for wage claims

Commissioner Lze (Exhibit 5) makes thres suggestions:

First, the second sentence of subdivision {d) should be revised so
that the guardian or conservator miy refuse to pay wage claims where
"there is reasonable cause to balieve that the claim s may not be
valid." This change is supgested to give the guardian or conservator a
bit more latitude,

Second, subddivision (e) should be revised to require notice of the
application,

Third, a new pruvision should be added to allow the matter to be

summarily determined by 2 commissiouner or referee under Probate Code
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Section 718 (would require written agreement of guardian or conservator

and wage claimant to submit matter).

§ 2520, Extent of court supervision

To conform to other provisions and to eliminate the last clause of
subdivision (a) (which becomes unnecessary with the revision of Section
2625 of the Supplemental Material), the staff recommends that Section

2520 be revised to read:

§ 2520, Extent of court supervision

2520, (a) Unless this article specifically provides for a
proceeding to obtain court approval or requires court approval, the
powers and duties set forth in this article may be exercised or
performed by the guardian or conservator without court approval,
instruction, or confirmation., Nothing in this subdivision pre-
cludes the guardian or conservator from seeking court approval,
instructions, or confirmation pursuant to Section 2403.

{b) Upon petition of the ward or conservatee, a creditor, or
any person interested in the estate, or upon the court's own mo-
tion, the court may limit the authority of the guardian or conser-
vator under subdivision (a) as to any particular power or duty or
as to particular powers or duties. Notice of the hearing on a
petition under this subdivision shall be given for the period and
in the manner prescribed in Chapter 3 {commencing with Section
1460Y of Part 1.

The reference to Section 2403 1s to the instructions section, which is

renumbered from its former number 2503.

§ 2523, Deposit or investment of money

Section 2523 permits the guardian or conservator to deposit money
in a bank or certain other savings institutions. The last sentence
provides that the money may be withdrawn without order of court. Com~
missioner Lee (Exhibit 5) would qualify this as follows:

The money may be withdrawn without order of court unless deposited

pursuant to Section 2328 [money deposited to controlled account is
excluded in computing bond].

Section 2523 is a section that was included to permit deposits in

accounts that may be withdrawn without court order. We recognize that

the Exposure Draft is unclear. However, the Commission has determined

to add a new section (set out as Section 2456 of the Supplemental Material)

relating to deposits withdrawal only on court order. This new secticn
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would go in the same area of the statute as Section 2523 of the Exposure
Draft, and the two adjacent sections and their official Comments should
take care of Commissioner Lee's concern.

The last sentence of the Comment to Section 2523 provides: "if the
guardian or conservator desires to make a deposit or investment In an
amount in excess of the amount fully covered by insurance, the deposit
or investment can be made only with court authorization.'" Mr. Johnstone
notes that this statement is not clear from the section and asks why it
is included here. We will expand the Comment to make the point clear.

Mr. Price (Exhibit 2) comments concerning the Commission note under
Section 2523:

Section 2523 (Commission note) While no specific suggestion is made

as to the titling to Bank accounts, if prescription is to be made

it should take into account the flexibility afforded by Section
1831(a)(2).

Section 1831(a)(2) of the Exposure Draft would permit the conservatee to

have an account in her own name.

§ 2456 [Supplemental IMateriall. Deposits and investments withdrawable
only on court order

This is a new section to be found in the Supplemental Haterial

(June 1978) and is noted for your attention at this point.

§ 2525, Deposit of securities in securities depository

Section 2525 authoxizes securities to be deposited in a "securities
depository."” The section continues former law. Commissioner Lee (Ex-
hibit 5) asks whether thisg means that securities may be held in street
name. The answer to thic appears to be yes since a "securities deposi-
tory" is defined in Seciion 30004 of the Financial Code as follows:

30004, '"Securities depository' means any person or group of
persons who acts as the custodian of securities in accordance with

a system for the central handling of securities whereby all securi-

ties of a particular class or series of any issues deposited within

the system are treated as fungible and may be transferred or
pledged by bookkeeping entries effected by that person without
physical delivery of such securities.

Commissioner Lee asks whether 1t is wise, particularly in the case of an

Institutional fiduciary, to permit securities to be held in street name.



§ 2526, laintaining home of ward or comservatee and dependents

Mr. Johnstone asks whether "shall" should not be substituted for
"may" in this section. The Commission will recall that all sections
granting powers are phrased using "may" rather than "shall," This is
because Section 2501 provides that the guardian or conservator shall

exercise a power when ordinary prudence so requires.

§ 2528, Life insurance and medical, retirement, and other benefits

Mr, Price (Exhibit 2) suggests that 'mutual fund and other dividend
reinvestment plans initiated by a conservatee prior to imposition of the

conservatorship should be added to" the matters listed in this section.

§ 2530, Taxes and tax returns

Ar. Price (Exhibit 2) says, "A natural addition to this section
would be the exercise of elections, such as subchapter S corporation

holdings, gain deferral options, etc."” This is a good suggestion. The
staff has some concern as to what language would be appropriate to carry
out the suggestion,.

Commissioner Lee (Exhibit 5) would change "may" to '"shall” (guard-
ian or conservator '"'shall'’ make tax returns, etc.). As previously
noted, all powers are phrased using 'may."”

Garrett Elwore (Exhibit 4) asks whether the power to compromise tax
claims given by Section 2530 is limited by the section in the compromise
article (Section 2502 set out in Supplemental ilaterial) which requires
court approval of a compromise where the liability created exceeds
$25,000. Under the proposed law as now drafted, it appears that the
answer to this question is yes. The staff believes that court approwval
should not be required to compromise taxes. Accordingly, we would add
at the beginning of Section 25330: '"Notwithstanding Section 2502,".

§ 2533 {Exposure Draft]. Compromise of claims and actions; extension,
renewal, or modification of obligations

Commissioner Lee {Exhibit 5) comments:

dost courts have contingent fee limits for litigation on behalf of
minors (some for contee as well). As the court generally fixes fee
anyway, shouldn't fees be included in 2533(b)?
(It should be noted that Section 2533 of the Exposure Draft has been
superseded by new Article 5 (commencing with Section 2500) of Chapter 6

of the Supplemental HMaterial.)}



The provisions covering this matter are Section 3302 and Section
3601 of the Supplemental Material (yellow pages 1-2, 10), These provi-

sions appear to be adequate.

§§ 2500-2508 [Supplemental Materiall. Compromise of claims and actions

The new provisions on compromise of claims and actions (found on
the white pages in the Supplemental Material) are appropriate for dis-

cussion here.

§ 2535. Abandonment of valueless property

Commissioner Lee (Exhibit 5) comments:

When is determination made? I prefer such abandonment to be or-
dered. Is commonly as part of account current.

§ 2536, Advances by guardian or conservator

Mr., Price (Exhibit 2) comments:
It is suggested that the Commission address the question as to

whether the guardian or conservator should be entitled to interest
on advances, e.g., at the legal rate for judgments.

§ 2537. Care of estate pending delivery to personal representative

Mr. Price {(Exhibit 2) comments:

Addition of the following clause at the end of this section is
suggested, ", and shall have such powers as are granted to a
guardian or conservator hereln as shall be necessary for the per-
formance of said duty”.

The substance of this suggestion 1s recommended by the staff.

§ 2542, Terms of sales

Mr. Price (Exhibit 2) comments with respect to subdivision (¢} of

Section 2542:

The last sentence of this sub-section may not be to the benefit of
the estate. It is often the case that co-tenants have differing
cost bases or other considerations which would make it advantageous
for one to sell for cash and another on deferred terms. This 1s
not possible under the current wording.

§ 2543, Manner of sale

When a guardian or conservator undertakes to sell real or personal

property, Section 2543 requires that the procedure applicable to sales



by administrators be followed. Under Probate Code Section 780, the
administrator must cause notice of the time and place of real property
to be published. However, if authority is given in a will to sell
property, the executor may sell it with or without notice under Probate
Code Section 757, subject to review by the court for fairness. Mr.
Price suggests that Section 2543 incorporate the procedure for sale
under Section 757 rather than under Section 780 so that publication is
not necessary before the sale alchough the sale should remain subject to

review and confirmation by the court.

§ 2544, Listed stocks, bonds, and securities; United States oblipgations

Mr. Price (Exhibit 2} suggests that "consideration be given to the
inclusion of state, federal, and municipal securities, including agen-—
cies thereof, in the categories set forth in subdivisiom (a){l)." This
addition would be appropriate to the extent that there 1s a relatively
fixed market price-at any given tiwe for these securities.

Commissioner Lee comments:

Why this change? Frequently such sales are determined to be not in

the best interest of ward/contee after capital gains or other

considerations are discussed.
The reason the change is recommended is that the situations covered by
the section are ones where the market price for the property sold is
established on the exchange and need not be shown to he a falr one
before the sale is authorized by the court. The decision whether to
sell a particular security (and the capital gains and other considera-
tions involved in the decision) is one that the guardian or conservator
should be competent to make. The staff is reluctant to adopt the view
that the court has the function ¢f serving as an investment and tax
counselor with respect to sales of securities on an established ex-
change. The guardian or conservator will be held to the standard of
ordinary prudence. The authority to sell without prior court approval
will result in the caving on a stock or security sale of the cost of a
petition for approval. ¢n balance, the staff believes that Section 2344

is a significant improvement in existing law.

§ 2545, Sale or other disposition of tangible personal property

Mr. Price (Exhibit 2) suggests that '"the sum of $1,000 be raised to
$5,000 in order to allow summary sales of ltems such as an automobile.

The 5% limitation should be retained."

B



Commissioner Lee (Exhibit 5) points out: "The $1000 limit is on
proceeds received not Fair Market Value of items sold." The problem
with placing the limit on the ‘'fair market value of the interest of the
estate in tangible personal property" is that 1t may not be possible to
realize that amount under the circumstances that reguire the sale. And
the cost of going to court for approval may exceed the amount to be
realized from the sale. The sales can and will be reviewed on the
accounting to determine whether the guardian or conservater exercised
ordinary prudence under the circumstances in making the sale.

Commissioner Lee (Exhibit 5) asks: "If a 12 year old can disap-

prove surgery, why have a 14 age limit here [subdivision {c)(1)]."

§ 2555, Leases permitted without court order

Commissioner Lee (Exhibit 5} asks: "What consideration causes
$750/mo. rather than $250 as per administrator whose duties are limited
in duration to the closing of estate?" Perhaps the provision relating
to the administrator should be revised upward but that 1s beyond the
scope of this project. There is little doubt but that the last few
years have seen a substantial increase in property values and a somewhat
corresponding Increase in rents.

§ 2557. Dedication or conveyance of real property or easement with
or without consideration

#Mr. Price (Exhibit 2) suggests: ''This section should include the
power to consent as a lienholder to such conveyance or dedication by the
owner of property subject to the lien." The staff believes that this is
a desirable revision. In addition, the section needs cther revisioms to
conform to decisions made by the Commission at the last meeting with
respect to a comparable section. Accordingly, the staff suggests that
Section 2557 be revised to read:

§ 2557, Dedication or convevance of real property or easement
with or without consideration

2557, (a) Lf it is for the advantage, benefit, and best
interests of the estate and those interested therein, the guardian
or conservator, with the approval of the court, may do any of the
following either with or without consideration:

{1} Dedicate or convey any real property of the estate or any
interest therein to any public entity (including but not limited to
the United States or any agency or irstrumentality thereof) for any
purpose.
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(2} Dedicate or convey an easement over any real property of
the estate to any person for any purpose.

(3) Convey, release, or relinquish to any public entity any
access rights to any street, highway, or freeway from any real
property of the estate.

(4) Consent as a lienholder to a dedication, conveyance,
release, or relinquishment under paragraph (1}, (2), or (3) by the
owner of property subject to the lien.

(b) To obtain the approval of the court, the guardian or
conservator or any persen interested in the estate shall file a
petition with the court. Notice of the hearing on the petition
shall be given for the period and in the manner provided in Chapter
3 (commencing with Section 1460) of Part 1.

Comment. Section 2557 continues the substance of former
Section 1515 with the addition of paragraph (4) of subdivision (a).

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
Definitions

Conservator, § 2400

Court, § 1418

Guardian, § 2400
Petition must be wverified, § 1450

If this provision is approved, the staff will add a provision comparable
to paragraph (4} of cubdivision (a) to Section 3101 {page 11 of green

pages of Supplemental Material).

§ 2571. Purchase of home for ward or conservatee or dependents

Mr. Johnstone notes that Section 2571 uses the phrase "for the
advantage, benefit, and best interest of the ward or conservatee and of
those legally entitled to support and maintenance from the ward or
conservatee" while Section 2540(c) {purposes of sales) uses the phrase
"for the advantage, benefit, and best interest of the ward or conserva-
tee, of the estate, or of those legally entitled to support, mainte-

' The staff was aware

nance, or education from the ward or conservatee,'
of the difference in language. What, if any, change does the Commission
wish to make in either section?

§ 2575, United States and State of California obligations; listed
stocks, bonds, and other securities

See the comment of Mr. Price under Section 2101 of Hemorandum

79-39.



Commissioner Lee (Exhibit 5) comments:

See comments to 2544 as to change. The difference between a
trustee and guardian/contor is that for sure a guardian/contor is
fiduciary for one under an incapacity. Beneficiaries of trusts
usually are unincapacitated and therefore able te monitor the
conduct of the fiduciary.

br. Elmore (Exhibit 4) states:

A questicn has been ralsed as to "flower bonds' being able to be
purchased without court order.

However, paragraph (2) of subdivision {a) was put in Section 2575 to

deal with this problem.

§ 2580, Petition for approval of proposed action

Mr. Price (Exhibit 2) comments:

Sectien 2580 Subsection (a)(5) creates a power of which is, at
least in one way, more extensive than the power to make a Will on
behalf of the Conservatee. A Will can be revoked or amended upon
restoration of the couservatee's capacity. It is noted that the
Commission has stopped short of granting testamentary power to the
conservator, while the difference between these two powers appears
to be inconsequential. In any event it would appear that, at least
where there is no existing Will, the class of persoms to whom
notice should be given should be expanded to include heirs apparent
of the conservatee,

To the same effect is the comment of Mr. HcCallum (Exhibit 3):

While I understand the advantages of and possible need for Section
2580, I am particularly concerned with the consequences of (b){5)
and the possibility of making an irrevocable transfer of the Con-
servatee's property into a trust, thus circumventing the Court's
supervision.
It should be noted that an action can be taken under the exercise of
substituted judgment article only upon court order after notice to all
interested persons (Section 2581) after adequate provision for the con-
servatee and dependents is made {(Section 2582) and all the relevant
circumstances are taken into consideration (2583). The notice require-
ment under Section 2581 Includes notice to the persons required to be
named in a petition for the appeintment of a conservator {spouse and
relatives within second degree). With these restrictions om the exer-
cise of substituted judgment, the staff believes that a trust may be the

most appropriate estate planning technique under the circumstances of a
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particular estate and the use of a trust should be expressly authorized.
Moreover, we believe that there will be cases where all persons concerned

will be in support of the petition. Hence, we recommend no change in

the statute,

§ 2585, Mo duty to propose action

Commissioner Lee (Exhibit 5) comments:

As a policy matter I disapprove of such exculpatory language.
Omission can be a predicate for liability under general fiduciary
law, The trend is surely moving toward increasing such liability.
Should the Guardianship/Contorship law be an express statutory
exception? Particularly as corporate fiduciary performance seems
to be less artful than it once was.

§ 2591. Powers that mav be granted

Mr. Elmore {Exhibit 4) suggests revisions In the Comment to this
section. The staff has substantially revised the first portion of the

Comment to read as follows:

Comment. Section 2391 is hased on the second paragraph of
former Section 1853. Under former Section 1853, the court could
authorize a conservator to exercise certain powers without the
necessity of obtaining specific prior court approval in each case.
Under Section 25390, this authority is broadened to include guardians
as well as conservators.

Except to the extent the court for good cause otherwise orders,
a testamentary guardian appointed by a will may, to the extent pro-
vided in the will, exercise any one or more of the powers listed in
Section 2591 without notice, hearing, or court approval, confirmation,
or instructions. See Section 2108,

Some of the powers listed in former Section 1853 are mnot
listed in Section 25%]1 because they are codified in this division
as powers exercisable without court approval unless the power is
restricted by the court. See Sections 2451 (power to collect debts
and benefits), 2458 (power to vote shares and securities In person
or by proxy), 2459 and 2460 (power to continue or obtain insurance),
2461 (power to pay or compromise taxes), 2462 (power to malntain
actions and proceedings other than partition, and to defend actions
and proceedings}, 2465 (power to abandon property). The remaining
powers from former Section 1853 are recodified in Section 25%1.
The power to commence and maintain an action for partition is
retained in Section 2591 (formerly included in the power to institute
and maintain all actions) since court approval is otherwise required.
Section 2463.

Mo change is proposed in the last paragraph of the existing Comment
other than to correct a couple of section references to reflect the re-

numbering of certain sections. The numbering of the sections in the
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portion of the Comment set out above reflects the numbering of the
sections as renumbered in the outline included in the Supplemental

Material {(June 1978).

§ 2601, Wapes of ward or cgnservatee

Mr. Johnstone raises a question about giving the court discretion
to make wages a part of the estate. The '"unless otherwise ordered by
the court" clause at the beginning of the section has this effect., In
this respect, the section continues existing law. See former Sections
1910 (comnservatee), 1561 (adult ward}. With respect to the wages of a
minor ward, Civil Code Section 212 provides: ''The wages of a minor
employed in service may be paid to him, until the parent or guardian
entitled thereto gives the employer notice that he claims such wages."

Accordingly, we recommend no change in the sectiom.

§ 2610, Filing inventory and appraisement

The State Department of Health Services (Exhibit 1) comments:

2610, While we consider an Inheritance tax referee an ap-
propriate person to make appraisements for guardianships and con-
servatorships, we believe they should not be inflexibly bound to
all the inheritance tax rules when the appraisement is not con-
cerned with an inheritance tax. We had recent occasion to have a
life estate appralsed for purposes of a sale. Based on the life
expectancy of a 73 year old person the inheritance tax referse came
up with a figure that was about two-fifths (2/5) of the market
value of the coubined life estate and remainder. We could not fiad
any prospective buyer who would pay 90% of this appraised value for
the privilege of gambling on the longewity of the 73 year old
person. We suggested to the referee that his guidelines did not
compute a true market value for the circumstances but he said he
was bound te follow the inheritance tax regulations.

The staff has no splution te this problem. Perhaps persons 1in attendance

at the meeting may have some suggestions.

§ 2620, Presentation of account for settlement and allowance

At the June meeting, the Commission requested the staff to redraft
this section to provide for a statement of the contents of the account.

The following draft is submitted for Commission consideration:

§ 2620, Presentation of account for settlement and allowance

2620. ({a) At the expiration of one year from the time of
appointment and thereafter not less frequently than biennially,
unless otherwise ordered by the court, the guardian or conservator
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shall present the account of the guardian or conservator to the
court for settlement and allowance.

{b) The account shall state the period covered by the account
and contain a summary showing all of the following:

(1) If the first account, the amount of appraisement; if a
subsequent account, the amount chargeable from the prior account,

(2) The amount of cash receipts, excluding principal items.
(3) The gains on sales or other increases in assets, if any.
(4) The amount of disbursements.

(5) The losses on sales or other dispositions of assets, if
any.

(6) The amount of property on hand.

{(c) The account shall coutaln itemlzed schedules showing
recelpts, disbursements, transactions, and balance of property om
hand.

{d} The petition for approval of the account or a report
accompanying the account shall contain all of the fellowing:

(1} Descriptions of all sales, purchases, or other transae-
tions occurring during the perilod of the account that are not
otherwise readily understandable from the schedules.

(2} Explanations of any unusual items appearing in the ac-
count,

(3) Any additional information required by the court.

(e) The petition requesting approval of the account may in-
clude additional requests for approval, instruction, or confirma-
tion authorized by thas divisien,

(f) Wnen an account 1s rendered by or on behalf of two or more
joint guardians or conservators, the court, in its discretion, may
settle and allow the account upon the verification of any of them.

Comment. Section 2620 supersedes former Sections 1553 and
1904. Subdivisions (a) and (f) continue the substance of former
Section 1904. Subdivisions (b), (¢}, (d), and (e) are new. Subdivisions
(b), (c), and (d)} are drawn from local court rules., Subdivision
(2) makes clear that the petition for approval of the account may
include such additional requests as requests for compensation for
services rendered by the guardian or conservator of the estate,
compensation for services vendered by the attorney for the guardian
or conservator of the estate, compensation for the guardian or
conservator of the person, monthly perscnal allowance for the
conservatee, monthly allowance for the support of the comservatee
and the dependents of the conservatee, or distribution of excess
income to next of kin of the conservatee., The courts generally
prefer to determine these kinds of matters when an account is being
settled. See W. Johnstone & G. Ziligitt California Conservatorships
§§ 6.8, 6,26, 6.45 (Cal. Cont. Ed. Bar 1968).
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CROSS-REFERERCES

Account must be verified, § 1450
Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600
Effect of court authorization or approval, § 2107
Monresident ward or conservatee, § 2107
Review of sales, purchases, and other transactions, § 2625

§ 2623. Compensation and expenses of guardian or conservator

In the interest of completeness, the staff suggests that paragraph

{1) of subdivision (a) be revised to read:

(1) The amount of the reasonable expenses incurred in the
execution of the trust, including the cost of any surety bond
furnished , and reasonable attorney's fees , and such compensation
for services rendered by the guardian or conservator of the person
as the court determines is just and reasonable .

This addition makes clear that compensation for the services of the
guardian or conservator of the person may be included in the account of

the guardian or conservator of the estate.

§ 2625 [Supplemental Material]., Review of sales, purchases, and
othexr transactions

Revised Section 26253, contained in the Supplemental iiaterial, is

noted for your consideration at this peoint.

§ 2630, Petition by guardian or conservator

The staff recommends that provision be made for the fixing of the
compensation of the guardian or counservator of the person upon petition
of the guardian or conservator of the estate. We propose that Section
2630 be revised specifically to permit this. We also propose that a new
section, Section 2632, be added to permit petition by the guardian or
conservator of the person (giving that guardian the same right we pro-
pose to give the attormey)}. The text of the two sections follows:

Article 4. Court Order Fixing Compensation for
Guardian, Conservator, or Attorney

§ 2630. Petition by guardian or conservator

2630, (a) At any time after the filing of the inventory and
appraisement, but not before the expiration of three mouths from
the issuance of letters, the guardian or censervator may petition
the court for an order fixing and allowing compensation to any one
or more of the following:
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{1) The guardian or conservator for services rendered to the
estate to that time.

(2) The attorney for services rendered by the attorney to the
guardian or conservator.

(3) The guardian or conservator of the persomn for services
rendered in that capacity to that time,

(b} Wotice of the hearing shall be given for the period and in
the manner provided in Chapter 3 (commencing with Section 1460) of
Part 1.

(¢) Upon the hearing, the court shall make an order allowing
(1} such compensation as the court determines is just and reason-
able to the guardian or conservator for services rendered to the
estate or to the guardian or conservator of the person for services
rendered as guardian or comservator of the person, or to both, and
{2) such compensation as the court determines is reasonable to the
attorney for services rendered tc the guardian or conservator, The
compensation so allowed shall thereupon be charged to the estate.

{d) If the guardian or conservator is a nonprofit charitable
corporation described in Section 2104, the compensation of the
guardian or conservator and the compensation of the attorney repre-
seuting the guardian or conservator, in each instance, shall be for
services actually rendered and shall not be based upon the value of
the estate.

Comment. Section 2630 is based on former Sectiom 1556 (second
paragraph), with the addition in subdivision (d) of Section 2630 of
provisions in former Sections 1907 and 1908 relating to nonprofit
charitable corporations. In addition to the notice prescribed by
subdivision (b}, the court may require further or additional no-
tice. See Section 1462.

CROSS-REFERENCES

Clerk sets petition for hearing, § 1451
Definitions
Conservator, § 2600
Court, § 1418
Guardian, § 2600
Fee for attorney rendering account for dead or incompetent guardian
or conservator, § 2642
Petition must be verified, § 1450

§ 2632, Petition by guardian or conservator of person

2632. (a) At any time permitted by Section 2630 and upon the
notice therein prescribed, the guardian or conservator of the
person may petition the court for an order fixing and allowing
compensatlon for services rendered to that time in such capacity.

{b) Upon the hearing, the court shall make an order allowing
such compensation as the court determines just and reasomable to
the guardian or conservator of the person for services rendered.
The compensation allowed shall thereupon be charged against the
estate,
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Comment. Section 2632 is new. The section is comparable to
Section 2631 and is in accord with prior practice. See W. John-
stone & G. Zillgitt, Califormia Conservatorships § 6.26, at 244
{(Cal. Cont. Ed. Bar 1968) ("The conservator of the person does not
account to the court. . . . His petition for fees for his services
may be part of the account of the conservator of the estate or he
may file a separate petition for fees.').

CROSS5~REFEREHCES

Accounting, compensation for guardian of person, § 2623
Appealability of order for compensation, § 2750

Clerk sets petition for hearing, § 1451

Definitions, court, § 1418

Petition must be verified, § 1450

§ 2660. Resignation of guardian or conservator

Mr. McCallum (Exhibitc 3) comments:

Section 2660 could result in a successor taking possession of
assets or accepting fiduciary duties without the benefit of being
fully informed on the acts of his predecessor or the full nature of
the account. Where continuity is required, I suggest a temporary
or special Guardian or Comservator be appointed with limited powers
and duties.
The staff believes that it would be better, 1f practical, to deal with
this problem by giving the court express authority to make such orders
as are necessary to cover the transitiom during the peried prior to the
settlement of the accounts of the resigning guardian or comnservator.

Perhaps the persons in attendance at the meeting can provide some sug-

gestions that might solve this problem.

§ 2702, Petltioner required to give regquested special notice

Mr, Elmore {(Exhibit 4), referring to Section 2701, points out that
the third sentence of the Comment to Section 2702 is incorrect and
suggests other revisions in the Comment to Section 2702 to reflect
decisions made since this Comment was drafted. The staff will revise
the Comment along the lines he suggests.

§ 2704, Bequest for, and furnishing of, notice of filing of inventory
and appraisement

Mr. Johnstone suggests that, in the interest of clarity, the phrase
", including any supplementary inventory and appralsement,' be added
after "appraisement" in the third line of subdivision (e} on page 210 of

the Exposure Draft.



§ 2751. Stay

Under Sectiom 2751, the peneral rule is that an appeal from an
order in guardianship or conservatorship stays the operation and effect
of the order. However, subdivision (c) makes an exception to this
general rule in proceedings for guardianship of the person {(in effect,
child custody), and applies Section 917.7 of the Code of Civil Procedure
{no stay of child custeody orders). In this respect, Section 2751 ap-
pears to continue existing law.

Professor Bodenheimer (Exhibit 7) comments on Section 2751:

I regret very much that you seem to feel bound by section

317.7 of the Code of Civil Procedure to except guardianship of the

person from the stay-on-appeal provision of this section. Flease

see my article on adoptions, 49 §, CAL. L. REV. at 89-96.

The pertinent pages of Professor Bodenheimer's article are repro-
duced and attached to this supplement as Exhibit 1. Professor Boden-
heimer argues very persuasively against the no stay rule of Section
917.7, stressing that changes of custody should be minimized and that,
unless the child's physical or emotional health is endangered, the
status quo should be preserved until the appeal is concluded. Justice
Duniway described the problem as follows:

This case illustrates the almost impossible position in which
an appellate court is placed when it is called upon to review an

order of the superior court transferring the custody of a child
from one of two divorced parents to the other.

% % % * *
How can an appellate court, 16 months or more after the order 1is
made, take any intelligent action? If we were to reverse, we would
change a "status quo™ of 16 months' duration without having any

knowledge as to what the current situation is. Had a stay been
granted, the same problem would arise upon affirmance.

* * * ¥ &

[Tlhe fact that the order is not stayed is in itself a further
argument against reversal. Under these circumstances, it can be
predicted that reversals will be rare indeed.

Stack v. Stack, 189 Cal. App.2d 357, 11 Cal. Rptr. 177 (1961).
Although Professor Bodenheimer advances specifle propesals for

revision of Section 917.7 of the Code of Civil Procedure (see pages 94-

96 of her article), it would seem that that is beyond the scope of the

-16-~



guardianship~-conservatorship revision. The question presented is,
assuming the no stay rule of Section 917.7 is not good policy, should we
nonetheless continue the rule in guardianship proceedings that applies
in child custody matters generally, or should we adopt Professor Boden-
heimer's suggestions for revision of the general rule--but only for
guardianship proceedings--with the consequent problem of litigants

selecting the form of action to achieve the desired result?

§§ 3000-3154 [Supplemental MHateriall. Community and Homestead Property

These provisions are found in the supplemental iaterial (June 1978)
and are discussed separately in the Second Supplement to emorandum 78-
39.

§§ 3300-3612 [Supplemental iaterial]. Chapters 1-4 of Part 7 (Other
Protective Proceedings

This new material is found in the Supplemental iHaterial (June 1978)

(vyellow pages) and is noted for your consideration at this point.

§§ 3700-3803 of Exposure Draft (Pages 232-241)

We received no comments on this material.

SEC. 4 (Page 241 Exposure Draft)

The staff plans to revise this section to permit the Judicial
Council and any other public officials to take any actions necessary
before the operative date in order that the new statute can go intoe
operation on the operative date. (This would include, for example,
preparing forms and developing any needed transitional court rules.)

Rules of Construction For the Probate Code (Yellow Papes 242-243 Ex-
posure Draft)

We received no comments omn this proposal.

Respectfully submitted,

John H. Derloully
Executive Secretary

-17~
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EXHIBIT |

19751 ADOFTION LAW 89

B. Prrszrving tRE Cuatopy Status Quo PeNDING
ACCELERATED APPRAL

1. The Preseni Legal Situation

One of the poals to which the adoption process should be directed is
the prevention of repetitive chunges in the custody of the child, The
familiarity of the child with his daily surroundings is very iinportant,
and i worthy of preservation by the sdoption law whenever poseible.**

Unfortunately, the cutrent faw does not adequately protect the sta-
bility of & child's surroundings while custedy orders of trial courts are
on appeal. The problerw which occur during sppeal of a custody de-
termination can be ilustruted by two Californla ceses. C.V.C. v. Su-
perior Court,®! discussed eatiler ifi another context,*®® involved g 2-
year-old gir] who had lived with prospective adoptive parents for soms
B months uvnder an agency placement. After an unverified telephone
complaint the agency demsnded the seturn of the child, The trial
court ordered the child to be dellvered over ‘o the agency, The pro-
epective adopters immediately filed notice of sppeal. Their moton for

with 5 stsble home environreht o ganm healthy paychologics! deveispment. Securing
anrly Hoslity of an sdopz on deceee for the benelit of the adoptee i therelore not an
itnportant couslderation i wdult adoptions. It hes besn poinied out thet adoption of
adults crtld more eccursie’y be described as “designation of an helir,” ¢ at 852, See
ol tenBrock, supre note 333, a 264-835: Wadlington, Adoption of Aduliz: A Family
Law daomaly, 34 Conmeir L. REv, 188, 57780 {1966), bcth of whizh st sdditioned
motivations for some sduli adoptions,

Many statee, Including Californis, permit {se adoption of adults with almplified pro-
cacdings which do rot reaulre the consent of tie noturs! oarent.  Ser, eg., O, Crv,
Cooe § 227p (West Supp. 1873). The cest of Adoption of Szwail, 242 Cul. App. 2d
308, 5t Cal, fiptr. 367 {19667, Hlustraien the podentlal for abuse which sxists under such
statutes, Senail iavolved the-pdoption of o vounger wothitn by 4 72-yeat-old tman, which
the wdopler’s celutiver sought to st aslde wher Bls death on the ground of fravduleat
mpreventations by the edopter, While axpressing doubi that the stetide of limitations
of the sdopton lew wer mreaded fo apply to sdult sduptions, the couit determined thet
the i pericd for eitack on ai wiolt adoption on the basiy of freud woa tolled untll
dlsccvery of the fraud.  Id mt 223, 226, 3 Cpl Rpln YIRT9, 381 see Wadilngton,
aipra, st TG,

Becatse the proposed Ganonth siciete of Hmitlons for aiteck on an wdoption s
talloted specificaily o the nzeds of childeen, 1t i5 recormnmenoed that the resuit in the
Sewnll cute be coditied,  Atiaci on adeit adophioos shuld be governed by the general
fraud atetute of Nmitaitons ©f Csl. O PR, Cobx 1 33804 (West Supp. 1973}, and
by other tiing bacs of general fav.

20, See tesl uctompanying notes 40.47 saper, Bodeohelmer, The Rights of Chil-
grea and the Crigls in Custody Litigution: Medificathn of Custody in and Owt of Staty,
45 1. Covo, 1. BEv. 408 {1975,

&11. 29 Cal. App. 33 909, 1086 Cos. Rptr, 123 (35730,

422, See text sceomipsiying notes 154-T8 supra,
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a stay of enforcement was refused by the trial court. The child was
then taken from the adopters and the same day was pleced with gew
prospective adoptive parsnis.  The appeliat: court, after refusing & writ
of supersedess, ruled that the child's removal from the adopters wag
Improper.  Justice Friedman sharply etficized taking the child “from
the only home it hed ever khown,”*** Even so, the court did not te-
store the chlid to the orviginel adopters, since further procesdings might
have necessitated vet another change, ¢

Simifarly, /n re Marrioge of Rusgo'®® held thet the irigl courts
otder changing cuatody of & child from the mosher to the Isther was
improper and reversed the order, but deizrminad that the siatis guo—
the fether's custody——should be maintained pending 8 new hearing in
the triai court. Justice Sims exptessed soune hope that “the injustice
donie the mother ey be tghted,” but since 1 yesr and 8 months
bl clapeesd betwenn the modification order and the desision os sppeal,
the chances of 4 return of the child to the mother were pobably slim, '
In this case also the court had rodemed a wiit of supetsedess to stay
the change of custody pending appeat 12

Both appeliste sourts were satlousty concerned about the ohildren
invoived. Both courts abhorred the ides of moving the children & seo-
ond time, with the possibility that upen a new triel a third shift of cus-
tody might ocour. While they were uware of the dilemma they faced,
the cholce they mads—opressrvetion of the status ouo affer s tevensble
initlal chenge of custody by the trisl court—-opened iy the distinct
prospect that by the time new proceedings wete concluded & restoration
of the chiid to his orlginal bome or sustodian could no longer be ex-
pected realistically. Under this spprosch the child Bkely is to remain
ultimately whats he was moved in-the first instuuce by en stronsous
triel court declsion, The decition in the lower cotirt thus prsempts the
otitcotme on appesl ¥

423, 29 Cal. App. M st 520, 08 Ozl Wptr, 51 131, Ser ol & ot 33 0, 106
Cul. Bpir. at 12326 n.i. .

424, M. ut FHR24, 106 Cal. Rpir a2 134,

475, 21 Cal App 3 2, 9ROl Rpds, 8¢ (1871),

436, 14, ui 84, 98 Tal, Rpie, ot 313,

427, The voutt eeid toat "the clichintinaon witlel hevs divelopad 1 e Interim™
st be conldered. id,

478, M. wi 93 0.7, 98 Cal Rudr, ot 316 0¥,

439, Much G s ouicome was schieved In $iack v Suck, 199 Cal, App. 34 357,
11 Ced, Rptr, 177 (136775, where the sopelte@ courd in vivoe! deapsit refiieed fom
even golng thiuugh the motions of rvareing o0 snoneouy cisiody chungs Sl hed be-
omne ibe Hatus gic ior 16 montha, J et 3I838, 13 Cal, Rty at 17980, The ouaut
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This utforturate predivament faced by apnellate courty I the re-
view of custody ordetx Is partiaily due to calender deluys on appeal
which may seem Ike sn siemnity i reladion to o childs “sense of
time."*¢  An even mote huportant fsctor in producing the current
problem was the anactinent of then-Section 949() of the California
Code of Civil Procedure {5 1955 Before 1955 any custody osder
made by the irlal court wes sutomaticnily stayad pending an appeal.s®
If thers wes an ‘mmediate need o mtove ‘e child from o threatening
eavitonment, spplication for relief was mede to the appellate coust in
which the appeal was pending and that soupt would order removal of
the child or cther protective nieasures if secesrary.t®® Iy 1953 the log-
felntute reversed the jaw: thereafter no custody onder was to be autu-
matically etuyed pending appeal. The custody order was to be carled
out itiless the trial judge who made the order in his discretion granted
8 sty Appeliate courts retalued their power to order & stay by writ
of superssdess*™ but the pimary decision on whether (o suspend a

eatled for & teappralost snd wvldcn of the judlolal process B thls feid, Mo st 372
18, 11 Cul, Hpte. at 188,

430, “Thres monthy mey oot b ¢ long Ume for an adeli declioomaker. Por a
younp ehiid {* muey be forever  Bir InTemmece o g OHID, supre pobe 27, at 43
(node ). , ‘

431, Ch i70, & 1, $1957) Cel. Binty. 638 (repuaind 1968), was in st respecis
Menitea? wiih £i. Cov, Tun. Cobs B o177 {Wesi Supp. 1974), wiich repluned it

432 Ch 5 845 et Bixte, 107, oo weended ch, 1407, § L, "1985] Tal. Stats,
2523 (loemadly Cal. Cov, Pro, Com § 948) [repauisd 1965); sew cmMUTRONG, sNpro
note 43, s 1047-56,

d3d, Swe In o2 Ban, 39 Oaf, 24 2%, 343 P24 767 (1952} uote 432 aupra,

d34. Ch 1407, § 5, (29250 Ol Seats. 283¢ {formeely Cor. Crv, Mo, Cobz § 948)
{repeeted 1962}, Csi. Civ. Fan, (:‘.’ua‘ie B 91T T (Wt Bupp, (9731 cunently provides:

B - ri‘wﬁuf of = eppesi tiall aot glay proceedings e io Hhose provislons
of F&mﬂ or orda?:?l?ﬁeh nwid, s:h;;én, o crthe%ﬂaa atfect mé’ sstody,
Inctadlsg the sight of vielation, of & giludy =ilid o Aoy clvil uctlon, h Bn s

filed under the fuvetle Toort Law, of (1 » epeslal proceeding . . . .

ravided, the telal court may bn b Jlovelon sley sxsentlon of suek provie

slony peding rovisw on oppend o for soeh other pokind or perlady s fo it ey
apigar Kppicsriste . . . .

438 o5, PHL, 1L [958 b B 835 {repesicd 1568} (formardy k. Cty,
Tao, Slona § B4V, the predecesant 1o CaL O Bro. Coos § 9177 {Weat Sipp. 13755,
vottalned on semess provislen o this offect Lo <4 Uit L. Rev. 141 {4948
£1686), YThe sentence in guerilon was revioved o 1963, sreswmably heowies it insluded
avestlonebly aushoylty ro Dot injanciions. Ch. 031, % 1, (20657 Cul Htats, 2870; see
ASHNTRGHE, sHpg rote 43, eb 149 (Suep. 98}, Mowsver, sppeilate courbr reialned
their nower 1o ate walr,  See £ Torer art. Y, B 3601 (West Supp. 1973); 44
Cazor. L. Bav, ot 145, In 1568, Dan, Sre PRo. Cowme § B33 (West Bupp, 1975) wae
‘sddnd, providing thai tha provision? of fae shepler comsining § 9177 "mgﬂ pot iimit
ihe powsr of thy raviswing wort . . w0 2ier prockedings during the pendacey of un
appeel or & iBeue v wrlt of supirvdeps o . L o7 © ke Soy erder sppIopriste to pre-
yeres o etk gen . ., "

[
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custody order pending appenl was o be n matter for e tde! oot 4
Naturaily, 8 iral judge who hey seiisfied biauelf tast & chilid sheuld be
separated from & foauer sustodlen con rerely be petenaded to heit car
rylng out the order be haa joat mede.  3iovecver, spgoliste evits sel-
dom grant write of supersedean to preerrvs (he ofipfaa! sustody status
quo pending the avpenl,?

The 1953 reversel! of the jow tegarding e fnto of sustody onders
pending nppesl can be axpimined parileily by fhe fnet that oUr Sresent
inslghts concatning a onfld’s bosic nsed fur continadty had not yot fully
penetrated the consclouraess of leglslators and the lagai profoeslon.
The legislative motives for moviag frow an automatic stay of 4 snatody
order to the extreme opporlts, however, van ouly be usderstood fully
by a teview of the eituaticn which rxlated ptior (o 1985,9¢  The Su-
pre:ne Coutt of Californpis had teken the posion at et thes that the
custody sitvatlon was frozen the memen su appeal wos perizetsd, and
that o further order comesrnisy the child could thereafter b ahtered
by the trial judge. ¥t I the cutrent costoting shuzed or sdstretied the
child, it vag for the eppellete souzi to declde whinthor & Glld should
be moved from the dangotour wironndinge™* 3 e was g need

436,  Ses, o, Mancin? v, Supetior Coutt, 230 Ol Aps. 24 447, §53, &1 Oal. Rptr.
213, 218 (1954):

Appileatlon for a way chould wg<, slber thaa % . . In romo sl sitier.
poicy’ Eclmtim oniitisd], fe By [fal Inclunee be toede o (he bln eooR, B
the irial comrt cofuses ti grent aizh sp mpolicsiion, spoilcolion i the awda
to un appeilate kibonel, Hatstofere sk sn sppleaton won oddrennd i (he
et insinuie to the dsumbien of n sppadlste eibet  Mow, B otie ol
cisestion balors ihe gipeiinds conrt oo stporerdiens i G inled ool

ftx discretions tg prantitg or scausiseg & clmy?

31, Ser TV v, Pupedia Dol 53 Del Avw, 34 9, 0B Ogh Sme 023
CI9733: Inore Murriege of Rimao, 21 €57, Aok, 03 05 90 Coll Rlote, S92 139943 anly
438 auprg, Oy sddbilonal resecn 3 e soparlons (80 ool be wed o Sy #n ords:
which bne alteedy besn cxmedfed S Bumrrio: Toer v Disitict Soint af Agbes), 83
Ol 24 293, 0398, 419 24 SRS, LER RO T id f30 iaos). Hotvover, @ wiill
of matidste migh e oroser, depeading o the chign Cx Mol 293, 415 Bobd ot (88,
54 Cul, Bptr ui 171, Bupenedoas wee granted, Tor vaeengpe, i Adontion o Con, 58 Cal,
26 434, 174 12d B35, 24 Ol Bree, 854 (10500, oldlag the! the trie! toart 1ad abuesd
{in discsation i muving ~ child from e Intarie sertede of a vencpactive Sdoplive par-
eot after ihe natesal crpents Bed withalrewn thais copmn b on ofnptiog,

418, Ser Stute Bne Commdtice ow Alnisbdening of fushee, RHepwrd, 3% Gunl ¥r
f1. 224, 425 1934,

439, “Iaisdieton over off cuetady Eaiers o tevwmss G el Pom e el
1o the zppelinte court”  AIOMETRONG, wepre s 4% 01 104U ane Tarnei v, fuporiie
Conaet, 38 T 3 876, sub, 26y 12 300, 383 {08,

440, Sse ftore Baer, 9% Ot 0d 25, 203, U4 UE4 WY TER {WLDY. MY e
srpordingry clrosnistances rgtineg prototio: of thy obl aitdon thy apntal wwise, ape
olicetion may 28 mede 5 the afallate tourt dor anpruprsi il Tetusr . Bunoticr
Doupl, 38 Onf, 26 €76, 683, 284 PR 394 08 {iB5).
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to make visiting arrangements, agals this was for the sppellate court
to determine.®’ If o quesdon arove soncernify permiasion for the
child to leave the state to attend & certalts ackool, again the appeflate
court had to be approached.** Undemtandsbly, however, the appel
late courts fraquently refused o naaks intetin obgers M8

It was ngainst this backdron of appeliste cusss that the logisiature
seted in 1955, In view of tae adamant poeition ken vy the supreme
coutt, a lepislative chruge was needed to cinpower the trial judge him-
selt to take peeded gofion to remove a child frotn 8 dangerous situation
and o order whatever lnteritn mensures were deeded during the ap-
peai. Relief from the eppellate court might come oo late of not at
.ﬂeﬂi

It is mppareat that the lepistature cversiot the mark when it pro-
vided for immedisie custedy changes pending the appea! of the change
order. It remedled serious shoricomibge of ptior law by giving the triat
judge power to lssus temnorary end incidental oidets for the benefit
of the child, But at the sante time it created the seriovs new problem
thut has been described—tlic virtual {utllity of v appeal if the order
appealed from has been in efiect long before the declsion on appeal
Is rendered. The legislature was not ubmindlul of the double or tripls
shifts in custody that might resutt if & custdy order s first carrled out
under the 1935 legislation end there fe o subsequent reversal by the
appetlate couri. It saw that this would cause hardshlp to the child, but
felt that there would be few instancet tn which the conclusions of the
trial court would be reversed **® At the tine, the loglslature could not
foresee thet eppeliate courts would feo! constralued either aot to re-
verge at 6l contrary to their betisy juspuent 4 or to reverse without
moving the chlld**"—in both instances makisg a deltberate choice to
yafeguard the child st the expetise of {rustrating the purposes of cn ap-

A48, Ses Clantzer v, Superior Court, 38 Cal 24 o84, 690, 241 F.24 sle, 19
{1§52).

ad3, lerber v Bupedor Dowrt, 38 Cal. M o¥S, MWi-83, 242 PI& 23, 31335
(1842).

443, ¢} Consser v, Santoar, 37 Col 34 631, 85293, 243 B3 ¥29, 330-3§ (]1952)
{eutapanlan case to Guotiner v, Supstior Coust, 38 Cul, 24 $88, 343 P.2d 326 (i932)).

444 Ner 44 Tz L. By, 141, §41-42 (056),

ids, Sarid.

448, Xer eg.. Stack v, Siack, 199 Coi, App. 24 33%. 51 el Apte 177 £1961).

A&7, Fee, ez, TNV v Supetior Couwrt, 29 Ol App 54 908, 920.21, 106 Cal
Bptr. 123, 133 (19730 n pe Marisxe of Riwego, 44 Ol App 34 71, 93-95, 98 Okl
Hpir, 303, 31317 (39713,
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peals provedure. Ruribet, the 1055 legilatuco conld not foiesse that
it would soon bs e ole of appeliute cotly fo musk new pathis lu adop.
Hott and curtody law **  With Bindsizht, i e clesy Gt the Rgllaturs
went too fur whet it soved fom ko suliuatic Btey to virtur! adtomatic
enforcement of every custody order pohifng an agpusl,

Faurteen yolts ago r&a sourk declared itﬂ Stack v. Stk that “iae time
ix tipe” for “the development of new and botter (schuiques”4® for deal.
Ing with custody ordets pendldg ap appeal. The time i3 vverdue today.
Two baslo changes lo the law are necessary in elimipate the Barodul
effects of the 1933 jugisiation while prasarving I baoslite, Child cus-
tody otders ahisuld ganersdly De haited suting the appetiate proosss, us
utider pre-1835 law, Howewer, the trish court uboudd setain the au-
thotlty to wmove the thild from &5 egvitonmen: thet endungars his
phyuicsl or emodionn: hemith io an sxboe that the udvatiteges of stable
surroundings ars Hkoly to be outwelgied by thelt potential harm 3%
The trial coust should havs the additiond authotily to make visltatlon
ordery and other logidental tefaporsry arders whinh sisy becoms tieoks-
sary in the faterios,

The secomd Wm&eﬂ change dedis wii!s the satous problem
of delay In the sppellate prosess. X e appelinte voust sifitms the
oustody chisstige oidured i the lower colis, that chasge may heve baep
held jn sbayancs for o loug duing the wppsliate proders that there
is again u problem of tesring & child dway from 4 femillsr surrounding.
The advatitege over current law s that & teversal op appeal leaves the
child where he fy, obvirting two ahifts of restdencs that are presently
tequired, and an effinnenoe resulty In emiy one move of the child, Bug

448, e, ap, Foore dee B, 1% Oad M C!h 533 ?iﬂ 123, 118 Col. Rstr. 479
(19750 v e B, £ Ol 3o ﬂ""‘ §23 A 2k, §14 s, Ep*r dds (197143 Bea Diggoe
County Dept off Pub, Wellsre v, &f;n sige Cobiry 7 Cel. 3¢ §, 398 B4 495, 61 O,
Bpir. 341 (197%); Chep! H. v Superor Qomt, &5 Cal &8s 84 373, 1Y rm. Hptr.
845 ()¥1dy; Gungdiansaly of Marine, 30 Lal Agp. 5d 952, 108 6. Rpte, 828 £1913):
TV, v Supetior Mrt 35 Ol App, 3 909, 108 Col. Rpde. §23 {1979); M1 & Ry,
238 Cul, App. 20 263, €35 Lal Rpir. LRt LTI N

449 180 Eal, Awp, 34 387, 475 11 ol Bpte, 77, 208 {IG6E),

450, Tiis proposd i mrmwm from the rectriction: on modifizations of costody
Insiuded in dhe Umiveks dameiatd s Direors for B 4000500, ‘This pevi
sloft hea beap enomed in Cslomdd (Cnro. Bee Star, &sv 3 PAIB134€20(c)
{i973)), Rendicky {Kg. Bev, Do, Awoe, 0 0234602 ) Bupn, 1974)), and Wash.
inglan (Wasit, Bav Cling ANx. § 2600.260K1 1) {Bupp. zmn
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thile 15 pot & subticlent inprovament.  The solution muat be o Undt the
duration of ths appeilute proces, .

: Curtently, sepedited wppollaie veview iz avallabje Oy regular ap.
peal in fuventle coutt cusiody cases®™: or by reviow by writ of mendate
or probibiticn. f& v Rayd®™ dewmotistrates the posatbliities for spesdy
appeal in dependency and ssglect cases. Even thougk the declslon on
appeal was teackzd in only 1 motth, spesd by no means detracted from
guality: the declelos has besome & iéade:.*” Similariy, adoption and
-oUistoxdy mattery cen reach the spoellats courts by way of an extrsor
‘dinsty well, Batreotdisary refie? ds such situations ja grakited becauss
roral appeflaie procedutes aro ackoowledged to resuls it iniolerable
delay.t In viow of the practical fedsiblilty of expediting custody and
sdoption onses, whaiever the ptocsdural remedy, it is recontmenced
that appeais in all ctuetody and sdoptiou ceses be given absolute calest.
dar priotity. Thers eill, of oouree, be some time lag betwisn the lowsr
sourt ougtody ordec and the judgawenit on sppeal. If the shitus quo has
been mulntained in the reantime, ac inordinate harm should result
evers though the ohfid must bs moved once afler a speody sppeal,
Bome chanpss is custody are usavoidable,

Summarielng tho supgssiiste mede above, it e recommended
that:

(i} Any cuslogy ordet™ should be stayed pending an appedl,
exoept that the triaf vourt or appeliate court may order that the child
be isved from en sovironmen: thi sctlously cndangers his physioal
or smotional health o au xtent thet the hanm Hkely to bs caused by

changs would bo outwelghed by Uy advantages o the child.™® Ad.
ditionally, the triel sourt should have the power to make sity lempotaey
ordets repirding vishiation sod ofMor incldsotal metters thet mey be
recsgsary It the interim,

(2} Appends in ai .,uzia:!ugé matters shoold be so set for herdng

8 o twke precedeice ovei a8 othor madttere perding it B¢ court to
whi gh the apperl = pken and ghouid be disposed of with diepatoh.
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431, Dav sze & Iunr'vg Copd b BOG (Want Supp. 19T, pmviﬁu thet the ap-
poad ezl Aeve srocesonse Dver o AiB9e orast i the ot w which Jha epeal i taken.”

A5y, IR Cub, Ap 34 2RG 08 O} Wbn 23T 195

4355, ‘Thar vess tas besn mp.iﬁmﬁ iy Bomis, Lave & SanbEs, oovis dole 15, 3t 80
Baps, (9715, end Pauisen, Wanlpnmmw & osREL, siprs row 3, et OB,

d2d, Sae, £y, St Dispe Doty D't af Pub Willate v Strotisr Courl, 7 Cal
3459, 100 Cal Hptr 41, S48.4) [iv1)

AR2. “ruttedv order” nd “etitdy mettens” sre defined to be aliselisive, % ok
o sover pusadinnadly, Juvsots davendsony, sfoptinn, hebess oepis, e cottdy dis.
putes Mrvolved in mincring dissolutich sid sur other proceedioge.
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