#F-30.300 5/11/78
Memorandum 78-31
Subject: Study F-30.300 - Guardianship-Conservatorship Revision (Com-
promise of Claims of Minors and Incompetent Persons and Mis-
cellaneous Matters)

This memorandum presents for Commission consideration a number of
matters relating to the guardianship-conservatorship revision. The
references to "Exposure Draft" are to the draft we sent to the State Bar
Subcommittee for review and comment; you received a copy. Please bring

that copy to the meeting.

MISCELLANEQUS MATTERS

Transitional provision for conservatees for whom guardian could

have been appointed. Where a conservatorship has been established under

existing law for a person on the ground that the person is one for whom
a guardian could have been appointed, the conservatee lacks legal cap-
acity. We need a transitional provision te cover this sitvation when
the new law bzcomes operative, A staff recommended provision is set out
in Exhibit 1 (buff} attached. Exhibit 1 also includes a conforming
change in Exposure Draft Section 1476, For an analogous provision, see
Section 1475 of the Exposure Draft (effect on guardianships of adults
and married minors).

Review of exercise of powers and duties. In drafting the pro-

visions relating to compromise of claims, the staff has noted that, in
some instances, the Exposure Draft provides that a power or duty may be
exercised or performed by the guardian or conservator without court
approval, Instructicn, or confirmation, "but the exercise or performance
of those powers and dutles by the guardian or comservator is subject to
review by the court upcn the settlement of accounts.' See Section
2520(a) of Exposure Draft. It would appear that the quoted language
should not be included in each provision permitting exercise or per-
formance of a power or duty by a guardian or conservator without prior
court approval. Instead, a general provision should be included in the
provisions relating to settlement of accounts. Accordingly, the staff
recommends that Section 2625 of the Exposure Draft (accounting and
review of sales or purchases of prcperty) be generalized as set out in
Exhibit 2 (pink) attached. This will permit the omission of the under-

scored language from Section 2520 and comparable provisions.
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Authorization to deposit or invest money or property subject to

withdrawval only upon authorization of the court. The Exposure Draft

does not contain a provision that clearly authorizes a guardian or
conservator to deposit or invest money or property subject to withdrawal
only upon authorization of the court. Section 2328 of the Exposure
Draft (which contains such an authorization) applies only in a proceed-
ing to determine the amount of the bond of the guardian or conservator.
The staff believes that there should be general authority to deposit
money or other property subject to court control. Reference ¢an then be
made to this general authority in the provisions relating to payments
made in compromise of claims. See Chapter 4 (commencing with Section
3600) (green pages attached). Accordingly, the staff recommends Exhibit
3 (white)} attached,.

ARTICLE 5. COMPROMISE OF CLAIMS ANMD ACTIONS; EXTENSION, RENEWAL, OR
MODIFICATION OF OBLIGATIONS

A new Article 5, to be added to the chapter on powers and duties of
guardiang and congervators of the estate, is attached on the yellaw
pages. This article replaces Section 2533 of the Exposure Draft.
Unfortunately, we did not leave sufficient room in the numbering of
sections in the Exposure Draft for expansion in the chapter on powers
and duties of guardians and conservators of the estate. Ve propose to
remedy this defect by renumbering the sections in Chapter 5 and the
first portion of Chapter 6 as set out in Exhibit 4 (gold) attached.

The new Article 5 {attached yellow pages) should be reviewed with
care by the Commission. The article is penerally consistent with prior
decisions of the Commission, but has not previously been reviewed by the
Commission. The substance of the article was developed by our consult=-

ant, Mr. Elmore.

CHAPTERS 2, 3, AND 4 OF PART 7 (MISCELLANEQOUS PROTECTIVE PROCEEDINGS)

Chapters 2, 3, and 4 of Part 7 were not included in the Exposure
Draft. They are attached on the green pages. The provisions have been
completely redrafted and should be reviewed with care. e have the

following comments concerning them.
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Section 3500. Parent's right to compromise minor's claim

This chapter has been limited to the parent's right to compromise
a claim; the right of a guardian or conservator is covered in the new

Article 5 (previously referred to in this memorandum).

Section 3600. Order directing payment of expenses, costs, and fees

This section is mandatory. Section 3303 of the Exposure Draft is
permissive and is inconsistent with and overlaps Section 36060, Section

3303 should be deleted as unnecessary and inconsistent.

§ 3601, Digposition of remaining balance

Subdivisions (b) and {¢) are new and are added to make clear the
alternatives available where there is an existing guardianship or con-
servatorship of the estate. The new provision proposed by the staff in
Exhibit 3 also permits the guardian or comservator, after the money or
other property has been pald to the guardian or conservator, to apply ex
parte for authority to put the money or other property in a controlled
deposit or investment. These provisions make it possible to restrict
the remainder of this chapter (Sections 3610-3614) to cases where there
is no guardianship or conservatorship of the estate and greatly to

simplify the provisions,

Respectfully submitted,

John H. DeMoully
Executive Secretary



406/130
F-30.300
EXHIBIT 1

§ 1475,5. Effect on conservatorship of person for whom guardian
could have been appointed

1475.5. If a conservator was appointed under prior law on the
ground that the conservatee was a person for whom a guardian could have
been appointed, the conservatee shall be deemed to have been judicially
determined to lack legal capacity as provided in Section 1831 unless
otherwise ordered by the court.

Comment. Section 1475.5 preserves the effect of a conservatorship
established under prior law on the ground provided in former Section
1751 that the proposed conservatee was a person "for whom a guardian
could be appointed under Division 4 of this code . . . ." Such a
determination by the court making the appointment constituted an adjudi-
cation that the conservatee was incompetent. Board of Regents State
Univs. v, Davis, 14 Cal.3d 33, 38 n.6, 47, 533 P.2d 1047, 1051 n.6,
1054, 120 Cal. Rptr 407, 411 n.6, 414 (1975). However, such a person 1is
not deemed to lack capacity to make decisions concerning necessary
medical treatment unless the court orders otherwise. See Section 2404.
See also Section 1831 and the Comment to Section 1475.

406/158

§ 1476, Amendment of letters of existing guardienships and conserva-
torghips
1476, (a) Unless the court otherwise orders:

(1) The letters of guardianship in existence immediately preceding
the operative date with respect to guardianships described in Section
1475 shall be amended at or before the time of the court's next biennial
review as provided in Section 1850 to reflect that the conservatee lacks
legal capacity.

(2) The letters of conservatorship in existence immediately pre-
ceding the operative date with respect to conservatorships described in
Section 1475.5 shall be amended at or before the time of the court's
next biennial review as provided in Section 1850 to reflect that the
conservatee lacks legal capacity.

{b) Noncompliance with this section does not alter the effect of
Section 1475 or 1475.5 and gives rise to nc penalty.

Comment. Section 1476 implements Sections 1475 and 1475.5.



405/356
F-30.300
EXHIBIT 2

§ 2625, Review of sales, purchases, and other transactions

2625, Any sale or purchase of property or other transaction made
without court approval, instruction, or confirmation is subject to
review by the court upon the next succeeding accounting of the guardian
or conservator. Upon such accounting and review, the court may hold the
guardian or conservator liable for any violation of duties. Nothing in
this section shall be construed to affect the validity of any sale or
purchase or other transaction.

Comment. Section 2625 generalizes the substance of former Sections
1519 and 1862 (accounting and review of sales or purchases of property).

Section 2501 imposes a duty to use ordinary prudence in exercising or
performing powers and duties.



406/113
Memorandum 78-31 Study F-30.300
EXHIBIT 3

§ 2525.1. Deposits and investments withdrawable only on court order

2525.1. VUpon ex parte application of the guardian or comnservator,
the court may make an order requiring that:

(a)} All or a portion of the money of the estate be deposited in a
bank in this state or in a trust company authorized to transact a trust
Business in this state or be invested in an account in an insured savings
and lcan association or in shares of an insured credit union or in a
single-premium deferred annuity, subject to withdrawal only upon author-
ization of the court.

(b} All or a portion of the personal assets of the estate be
deposited with a trust company authorized to tramsact a trust business
in this state, subject to withdrawal only upon authorization of the
court,

Comment. Section 2525.1 is based on authority implied under former
Sections 1405.1 and 1513 except that Section 2525.1 includes personal
assets in addition to money (former Sections 1405.1 and 1513) and
securities (former Section 1405.1). Cf. Section 2328,

CROSS~-REFERENCES

Definitions
Account in an insured savings and loan associatiomn, § 1406
Conservator, § 2500
Guardian, § 2500
Shares of an insured credit union, § 1433
Single-premium deferred annuity, § 1436
Deposit of money, gemerally, § 2523
Deposit of personal assets, generally, § 2524
Reduction in amount of bond, § 2328



Memorandum 78-31 Study F-30.300

W W SR WY W B P Wy

R WM tn Ln WS

o

[ R W ot

h WP s W

L]

temy

LEHIBIT &

RENUMBERING OF EXPOSURE DRAYT CHAPTERS 5 AWD 6 T0 ACCOMMODATE

2350.
2351.
2352,
2353,
2354,
2355.
2356.
2357,
2358,

2400,
2401,
2402,
2403,
2404,
2405,

2420,
2421,
2422,
2423,

2430,
2431,

2450,
2451,
2452,
2453,
2454,
2455,
2456,

2457,
2458,

2439,

NEW ARTICLE ON COMPROMISE OF CLAIMS AND ACTIONS

CBAPTER 5. TPOWERS AND DUTIES OF GUARDIAN OR
CONSERVATOR OF THE PERSON

Definitions

Care, custody, control, and education
Residence of ward or conservatee

Medical treatment of ward

liedical treatment of comservatee

Involuntary civil mental health treatment
Court ordered medical treatment

Additional conditions in order of appointment
Instructicns from or approval by court

CHAPTER 6., POWERS AND DUTIES OF GUARDIAN OR
CONSERVATOR OF THE ESTATE

Article 1. Definitions and General Provisions

Definitions

Tuty to use ordinary prudence in management of estate

Additional conditions in order of appointment

Instructions from or approval by ceourt

Order compelling puardian or conservator to pay suppert or debts
Application of chapter to community and homestead property

Article 2. Support and aintenance of Ward
or Conservatee and Dependents

Support, maintenance, and education

Allowance for ward or conservatee

Order authorizing support notwithstanding third party liable
Payment of surplus income to next of kin of conservatee

Article 3. Payment of Tebts and Expenses

Payment of debts and expenses generally
Priority for wage claims

Article 4. Acts of Management Cenerally

Extent of court supervision

Collection of debts and benefits

Checks, warrants, and drafts

Deposit or investment of money

Deposit of personal assets with trust company

Deposit of securities in securities depository

l'eposits or investments withdrawable only on court order [new
Section proposed in ¥xhibit 3 of ilemorandum 78-31]

Maintaining home of ward or conservatee and dependents

Voting rights with respect to corporate shares or memberships
or property

Life insurance and medical, retirement, and other benefits
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2460,
2461,
26462,
2463,
2464,
2465,
2466,
2467,

2500.

2501,
2502.
2503,

2504,
2505,
2506,

2507,
2508.

Liability and casualty ingurance

Taxes and tax returns

Representation in actions and proceedings

Partition actions

Acceptance of deed in lieu of foreclosure

Abandenment of valueless property

Advances by guardian or conservator

Care of estate pending delivery to personal representative

Article 5. Compromise of Claims and Actions; Extension,

Renewal, or dodification of Obligations
[Wew article to be added to Exposure Draft]

Authority to compromise claims and actions and to extend, renew,
or modify obligations
jatters relating to real property
Compromise in excess of specifled amounts
Compromise of claim of ward or conservatee against guardian
or conservator
Suppert, parentage, wrongful death, and personal injury claims
Court authorized to approve transaction or matter
Petition for approval of court in guardianship or conservator-
ship proceeding
Other statutes not affected
Conveyances by guardian or conservator

Article 6. Sales

[No change in numbering of sections in remainder of
Exposure Draft chapter; remaining articles will be
renumbered to reflect addition of new Article 5.]



4041395

Article 5. Compromise of Claims and Actions: Extension,
Renewal, or Modificatlon of Obligations

§ 2500. Authority to compromise claims and actions and to extend,
renew, or modify obligations

2500. (a) The guardian or conservator may do any or all of the
following:

(1) Compromise or settle a claim, action, or proceeding by or for
the benefit of, or against, the ward or conservatee, the guardian or
conservator, or the estate.

(2) Extend, renew, or in any manner modify the terms of an obliga~-
tion owing to or running in favor of the ward or conservatee or the
estate.

(b) Unleas this article or some other applicable statute requires
court approval, the power set forth in subdivision (a) may be exercised
or performed by the guardian or conservator without court approval,
instruction, or confirmation. Nothing in this subdivision precludes the
guardian or conservator seeking court approval, instructions, or con~
firmation pursuant to Section 2503.

{c) Upon petition of the ward or conservatee, a creditor, or any
person interested in the estate, or upon the court's own motion, the
court may limit the authority of the guardian or comservator under
subdivision (a). HNotice of the hearing on a petition under this subdi-
vision shall be given for the period and in the manner prescribed in
Chapter 3 (commencing with Section 1460) of Part 1.

Comment. This article (Sections 2500-2508} 15 new. It replaces
the somewhat brief treatment of the subject in former Section 1530a and
supersedes that section and a portion of former Section 150l. Former
Section 15303 authorized the guardian to do the acts described in
subdivision {(a) of Section 2500 with court approval. This new article
takes a middle ground approach; the general requirement of court ap-
proval is not continued {subdivision (b) of Section 2500} but certain
matters continue to reqguire court approval (see Sections 2501, 2502,
2503, and 2504). See also Code Civ. Proc. § 372 {compromlse or settle-

ment of pending action or proceeding). Subdivision (c) of Section 2500
is new and is comparable to subdivisions {b) and (c) of Section [2520].



CROSS~REFERENCES

Definltions
Conservator, § 2500
Court, § 1418
Guardian, § 2500
Other statutes not affected, § 2507
Payment or delivery of property pursuant to compromise, §§ 3600-3601
Pending actions and proceedings, compromise or settlement, Code Civ.
Proc. § 372

4047402
§ 2501. Mattexs relating to real property

2501. (a) Except as provided in subdivision (b), court approval is
required for a compromise, settlement, extension, renewal, or modifica-
tion which affects:

(1) Title to real property.

(2) An interest in real property or a lien or encumbrance on real
property.

{3) An option to purchase real property or an interest in real
Property.

{(b) Subdivision (a) does not apply to the modification of the terms
of a lease of real property having an unexpired term of five yeara or
less; but, except as otherwise provided in Section 2555, subdivision {a)

does apply to the extension of the term of such z lease.
Comment. Section 2501 is new, See the Comment to Sectlon 2500,

CROSS-REFERENCES

Conveyances by guardian or conservator, § 2508
Court authorized to approve transaction or matter, § 2505

4041673
§ 2502, Compromise in excess of specified amounts

2502, Court approval is required for a compromise or settlement of
a matter when the transaction requires the tranafer or encumbrance of
assets of the estate, or the creation of an unsecured 1liability of the
estate, or both, in an amount or wvalue in an anmount in excess of elther:

(a) Twenty-five thousand dollars ($25,000).

{b) Ten percent of the then value of the estate less other liens,

encumbrances, debts, or obligations of the estate.

Comment. Section 2502 is new. See the Comment to Sectlon 2500,
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CROSS-REFERENCES

Conveyances by guardlian or conservator, § 2508
Court authorized to approve transaction or matter, § 2505

447674

§ 2503. Compromise of claim of ward or conservatee against guardian
or conservator

2503, Court approval is required for:

(a) A compromise or settlement of a claim by the ward or conser-
vatee agalnst the guardian or conservateor, whether or not the claim
arlses out of the administration of the estate.

{b) An extension, renewal, or modification of the terms of a debt
or similar obligation of the guardian or conservator owing to or running

in favor of the ward or conservatee or the estate.
Comment. Section 2503 is new. See the Comment to Section 2500.

CROSS-REFERENCES

Definitions
Conservator, § 2500
Guardian, § 2500

4047972

§ 2504. Support, parentage, wrongful death, and personal injury
claims

2504, Court approval 1s required for the compromise or settlement
of any of the following:

{a) A claim against the other spouse, a parent, an adult child, or
other third person, or the guardian or conservator of such third personm,
for the support, maintenance, or education of (1) the ward or conserva-
tee or (2) a person whom the ward or conservatee is legally obligated to
support.

(b) A claim to establish parentage.

(c)} A claim for wrongful death of a person other than the ward or
conservatee.

(d) A claim for personal injury to the ward or conservatee.

(e) A claim for invasion of privacy, or for violation of other

personal right, of the ward or conservatee.

Comment. Section 2504 is new. See the Comment to Section 2500.

-3



CROSS-REFERENCES

Definitions
Conservator, § 2500
Guardian, § 2500

404/793

§ 2505. Court authorized to approve transaction or matter

2505. (a) When the claim or matter is the subject of a pending
action or proceeding, the court approval required by this article shall
be obtained from the court in which the action or proceeding is pending.

(b) Subject to subdivision {c)}, when the claim or matter is not the
subject of a pending action or proceeding, the court approval required
by this article shall be obtained from the court in which the guardian-
ship or conservatorship proceeding is pending.

(c) In a case where Part 6 (commencing with Section 3000) is appli-
cable and the claim or matter is not the subject of a pending action or
proceeding, the court approval required by this article shall be ob-
tained from either of the following:

(1) The court in which the guardianship or conservatorship proceed-
ing 1s pending.

(2) The proper court in a proceeding under Part 6 (commencing with
Section 3000).

Comment. Section 2505, which is new, is Included to clarify the
court to which application for approval is to be made.

Note. Subdivision (c¢) will need to be reviewed after Part 6 is
drafted. Part 6 relates to homestead and community property of in-
competent spouse.

4047794

§ 2506. Petition for approval of court im guardianship or conserva-
torship proceeding

2506. VWhere approval of the court in which the guardianship or

conservatorship proceeding is pending 1s required under this article,
the guardian or conservator shall file a petition with the court showing
the advantage of the compromise, settlement, extension, renewal, or
modification to the ward or conservatee and the estate. Notice of the
hearing on the petition shall be given for the period and in the manner
provided in Chapter 3 (commencing with Section 1460) of Part 1.

Comment. Section 2506 continues the substance of the third and
fourth sentences of former Section 1530a. The requirement in former

-



Section 1530a that the petition be verified is continued in Section 1450
and the requirement under the former section that the clerk set the
petition for hearing is continued in Section 1451.

4044798
§ 25G7. Other statutes not affected

2507, Motwithstanding Sectioms 2500 to 2506, inclusive, whenever
a particular statute requires, provides a procedure for, or dispenses
with court approval, the provisions of that statute govern any case to
which that statute applies.

Comment. Section 2507 is new and makes clear that this article has

no affect on the provisions of Section 372 of the Code of Civil Procedure
or another statute that may be applicable to a particular case,.

404/931

§ 2508. Conveyances by guardian or conservator

2508. Whenever a court under this article or under a statute
referred to in Section 2507 authorizes the transfer of real property of
the guardianship or conservatorship estate, the conveyance ghall be
executed by the guardian or conservator, The conveyance shall refer to
the order authorizing the transfer, and a certified copy of the order
shall be recorded in the office of the recorder of each county in which
the real property or any portion thereof lies., Conveyances so made
convey all the right, title, interest, and estate of the ward or conser-
vatee 1n the property at the time of conveyance.

Comment. Section 2508 continues the substance of the last pertion
of former Section 1530a.

CROSS-REFERENCES

Court authorized to approve transfer, § 2505
Definitions

Conservator, § 2500

Guardian, § 2500



4047941

TO BE INSERTED IN PRELIMINARY PORTION
OF TENTATIVE RECOMMENDATION

CTHER PROTECTIVE PROCEEDINGS

The guardianship and conservatorship statutes include a number of
provisions that relate to transactions and situations not requiring a
guardianship or conservatorship.l These provisions are compiled in a
portion of the proposed law separate from the guardihnship and con-
servatorship provisions. Many of the provisions are carried forward
into the proposed law without substantive change. The major changes

made by the proposed law are summarized below.2

Compromise of Minor's Disputed Claims
A parent or guardian of the estate of a minor has the right, with

prior court approval, to compromise a disputed claim of the minor.3 The
proposed law continues this right of the guardian of the estate and
eliminates the requirement of court approval in some :I.nsl:ances.4 The

parent’s right to compromise a minor's claim also is continued in the

1. E.g., Prob. Code §§ 1430 (minor's estate under $2,500), 1430.5
(minor's estate between $2,000 and $20,000), 1431 {compromise of
minor's disputed claim), 1432 (duty of paremnt to accocunt to minor),
1444 (consent of court to permit hospital or medical care or
enlistment in armed forces), 1509 (fees of attorney for minor),
1510 (disposition of money or other property pald or delivered
pursuant to compromise or judgment for minor or incompetent), 1511
(payment of fees of attorney for minor), 1776-1783 (setting aside
property for family of military and other personnel who are in
missing status). See also Prob. Code §§ 1435.1-1435.18 (transfer
or disposal of community property or homeatead where spouse incom-
petent).

2. See also discussion supra under "Community or Homestead Property of
Incompetent Spouse."

3. Prob. Code § 1431. Claims that are the subject of a pending action
or proceeding are governed by Section 372 of the Code of Civil
Procedure.

4. See discussion supra under '"Powers and Duties of Guardian or Con-
servator of the Estate.”
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propogsed law but is limited to cases where the minor has no guardian of

the estate.5

Proceeds of Compromise or Judgment for Minor or Incompetent Person

The guardianship statute contains provisions for the control of
money or other property to be pald or delivered pursuant to a compromise
of a minor's disputed claim, a compromise of a pending action or pro-
ceeding to which a minor or incompetent person is a party, or a judgment
for a minor or incompetent person.6 If the amount or value of the money
or property is $10,000 or less, the court has broad discretion to order
that the money or other property be held subject to such conditions as
the court deems to be in the best interest of the minor or incompetent
person. If the amount or value is 51,000 or less, the court may direct
that the money or property be paid to a parent to be held in txust for
the minor. If the amount or value is greater than $10,000, the court's
discretion is more narrowly circumscribed; the court must efther (1)
require that a guardian or conservator of the estate be appointed to
receive the property or (2) require that any money be deposited in an
account in a bank, trust company, insured credit union, or insured
savings and loan institution, subject to withdrawal only upon order of
the court.

The court should be permitted greater discretion in making the
dispesition of the proceeds of a compromise or judgment that is in the
best interest of the minor or incompetent person. The proposed law
increases to $5,000 the amount the court may order be paid directly to
the parent of a minor and increases to $20,000? the amount subject to

" broad court discretion.

5. The proposed law also makes clear that a parent may, subject to
court approval, execute a covenant not to enforce a judgment on a
minor's disputed claim.

6. Prob. Code § 1510.

7. The amount was set at $10,000 in 1963. 1963 Cal. Stats., Ch. 127,
§ 3. The increase will conform to the increase from $10,000 to
$20,000 in 1973 (1973 Cal. Stats., Ch. 400, § 2) in Probate Code
Section 1430.5. The authority given the court under the proposed
law is similar to that given the court under existing Section
1430.5. Under that section, a guardianship may be terminated where
the guardlanship estate consists of money not exceeding $20,000 and
the court may order the money deposited in a court controlled
account or may prescribe such other conditions for the control of
the money as the court deems in the best interest of the minor.
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Administration of Estate of Minor Without a Guardian

Fxisting law provides for administration of the small estate of a
Binor without the need for a guardian. Assets of $2,000 or less can be
paid directly to a parent to hold in trust for the minor until the minor
Teaches majority.8 Money in excess of $2,000 (but not exceeding $%20,000)
may, pursuant to a court order, be invested im an insured account in a
financial institution, withdrawable only upon court order, without the
creation of a guard:lanship.9

These provisions can provide a substantial saving over the cost of
a2 guardianship in administering the estate of a minor. To increase the
usefulness of the provisions, the proposed law increases the amount that
may be paid to a parent in trust from $2,000 to $5,00010 and removes the
minimum (52,000 under existing law) so that the court may order that an
amount less than the minimum be invested In a court controlled account
as an alternative to ordering it paid to a parent.11 The proposed law
alsc removes the $20,000 limit on the amount that may be invested pur~
suant to court order In court controlled accounts without the creation

of a guardianship.12

8. Prob. Code § 1430,
g, Prob. Code § 1430.5.

10. The provision of existing law requiring a parent receiving money
belonging to a minor to account to the minor upon majority is
expanded to include any property received pursuant to this provi-
sion. See Prob. Code § 1432.

11. This provision 1s consistent with Probate Code Section 1510, which
places no minimum 1imit on the amount the court may order placed in
a court controlled account.

12. This provision parallels Probate Code Section 1510, which places no
maximum limit on the amount received from a compromise or judgment
that the court may order deposited in a court controlled account.
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405/398
CHAPTER 2. MONEY OR PROPERTY BELONGING TO MINOR

Article 1. Total Estate Not in Excess of 55,000

§ 3400, "Total estate of the minor" defined
3400. (&) As used in this article, "total estate of the minor"

includes both the money and other property belonging to the minor and
the money and other property belonging to the guardianship estate, if
any, of the minor.

{b} In computing the "total estate of the minor” for the purposes
cof this article, all of the following may be deducted:

(1) "Custodial property" held pursuant to the California Uniform
Gifts to Minors Act, Article 4 {(commencing with Section 1154) of Chapter
3 of Title 4 of Part 4 of Division 2 of the Civil Code.

{(2) Any money or property subject to court order pursuant to sub-
division (c¢) of Section 3601 or Article 2 (commencing with Section 3610)
of Chapter 4.

Comment. Subdivision (a) of Section 3400 is new. Subdivision (b)
continues a portion of former Section 1430, The reference to the 'Cali-
fornia Gifts of Securities to Minors Act" in former Section 1430 has not
been continued. That act was repealed by 1959 Cal. Stats., Ch. 709,

§ 1. Minors who received gifts under that act prior to its repeal have
reached majority and the reference to the act accordingly is obsolete.

4057393

§ 3401. Delivery of momey or property to parent

3401, Money or other property belonging to a minor or to the
guardianship estate of a minor may be paid or delivered to a parent of
the minor entitled to the custody of the minor to be held in trust for
the minor until the minor reaches majority if both of the following re-
quirements are satisfiled:

{a) The total estate of the minor, including the money and other
property to be paid or delivered to the parent, does not exceed five
thousand dollars (55,000) in value.

(b) The parent to whom the money or other property is to be paid or
delivered gives the person making the payment or delivery written as-
surance, verified by the oath of such parent, that the total estate of
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the minor, Including the money or other property to be paid or delivered
to the parent, does not exceed five thousand dollars (%5,000) in value.
Comment. Sections 3400, 3401, and 3402 continue the substance of
former Section 1430 except that a five thousand dollar total estate
limit 1s substituted in Section 3401 for the references in former Sec-
tion 1430 to two thousand and two thousand five hundred dellars.
CROSS~REFERENCES

Definition, total estate of the minor, § 3400

Duty of parent to account to minor, § 3300

Payment of money belonging to the minor, §§ 3412(c), 3413{c)

Payment or delivery of proceeds of compromise or judgment, § 3611(d)

405/399
§ 3402. Effect of written receipt of parent

3402. The written receipt of the parent giving the written as-
surance under Section 3400 shall be an acquittance of the person making
the payment of money or delivery of other property pursuant to this

article.

Comment. See the Comment to Section 3401.

4057400
Article 2. Property in the Form of Money

§ 3410. Application of article; computing ''money belonging to the
ninor"

3410. (a) This article applies to both of the following cases:

(1) Where the minor has a guardian of the estate and the sole asset
of the puardianship estate is money.

(2) Where the minor has no guardian of the estate and there is
money belonging to the minor.

(b) This article does not apply to, and there shall be excluded in
computing "money belonging to the minor" for the purpose of this arti-
cle, all of the following:

(1) Money or property which is or will be held as "custodial prop-
erty” pursuant to the California Uniform Gifts to Minors Act, Article 4
(commencing with Section 1154) of Chapter 3 of Title 4 of Part &4 of
Division 2 of the Civil Cede.

| (2) Any money or property subject to court order pursuant to sub-
division (¢) of Section 3601 or Article 2 (commencing with Section 3610)
of Chapter 4.



Comment. Sections 3410-3413 continue the substance of former Sec-
tion 1430.5 except that the minimum ($2,000) and maximum {($20,000)
limits for application of this article have been removed. See the Com~
ment to Section 3412. The authority under former Section 1430.5 for the
court to "prescribe such other conditions as the court in its discretion
deems to be In the best interests of the minor" has been continued in
Section 3413 and is limited, as under former Section 1430.5, te cases
where the amount is not in excess of §20,000, Whers the amount exceeds
$20,000, authority has been added for the court to require that the
money be deposited or invested in certain financial institutions in lieu
of guardianship in the same manner as money pald pursuant to a compro-
mise of, or a judgment in favor of, a mincr or incompetent person.
Compare Sections 3412 and 3413 with Section 3611. Where the amount is
$5,000 or less, authority has been added to permit the court to order
the amount to be pald to a parent to be held in trust for the minor
during wminority in the same manner as money paid pursuant to a compro-
mise of, or a judgment in favor of, a minor or incompetent person.
Compare Sections 3412 and 3413 with Section 36l11.

Subdivision (a) of Section 3410 1s drawn from former Section
1430.5. Subdivision (b) is based on the introductory clause of the
first sentence of former Section 1430.5.

405/401

§ 3411, Filing of petition
3411. (a) A parent of a minor entltled to custody of the minor,

the guardian of the estate of the minor, or the person holding the money
belonging to the minor may file a petition requesting that the court
make an order under this article.

(b) The petition shall be filed in the superior court of:

(1) The county where the minocr resides if the minor has no guardian
of the estate.

{2) The county having jurisdiction of the guardianship estate if
the minor has a guardian of the estate.

Comment, Subdivision {a) of Section 3411 continues a portion of
the first sentence of former Section 1430.5 except that the provision
permitting the guardian to file the petition has been added. Subdivi-
sion {b) is new.

CROSS5-REFERENCES

Definition, guardian of the estate, § 1424

Petition must be verified, § 1450

Payment or delivery of property pursuant to compromise or judgment,
§§ 3600-3612



405/402
§ 3412, Order of court where guardianship of estate

3412. If the minor has a guardian of the estate and the sole asset
of the guardianship estate is money, the court may order that the guard-
ianship of the estate be terminated and, if the court so orders, the
court in ite discretion shall alsc order any one or more of the fol-
lowing:

(a) That the money be deposited in a bank or a trust company
authorized to tramsact a trust business in this state or invested in an
account in an insured savings and loan association or in shares of an
insured credit union or in a single-premium deferred annuity, subject to
withdrawal only upon authorization of the court.

(b} If the money of the guardianship estate does not exceed twenty
thousand dollars ($20,000), that the money be held on such other con-
ditions as the court in its discretion determines to be in the best
interests of the minor.

(c) If the money of the guardianshlp estate does not exceed five
thousand dollars ($5,000), that all or any part of the money be pald to
a parent of the minor, without bond, upon the terms and under the con-

ditions specified in Article ! {commencing with Section 3400).

Comment, Section 3412 applies only where the minor has a guardian
of the estate. Where the minor has no puardian of the estate, Section
3413 applies. See the Comment to Section 3410, The authorization in
subdivision (a) to invest in a single-premium deferred annuity is new
and is comparable to Section 3611 {disposition of money received pur-
suant to compromise or settiement). The former minimum amount for
application of this article--5%2,000--has been cmitted so that the court
can order any amount deposited in a court controlled account as an
alternative to ordering it paid to a parent, Subdivision (c) has been
added to give the court the alternative of ordering direct payment to a
parent to hold the money in trust for the minor during minority where
the amount does not exceed 55,000. Subdivision (¢) is comparable to
subdivision (d) of Section 3611.

Where the money of the guardianship estate does not exceed $5,000,
the court, in its discretion, may make an order under subdivision (a),
{b), or (¢). Where the money does not exceed $20,000, the court has
discretion to make an order under subdivision (a) or (b). Where the
money exceeds $20,000, the court may make an order only under subdivi-
sion (a).

Where the total estate of the minor {as defined in Section 3400
does not exceed 55,000, money of the guardianship estate may be paild
directly to a parent under Section 3401 without a court order under this
article or a petition may be filed under this article to obtain a court
order under Section 3412, This article provides the guardian who is

-



reluctant to turn over the money to a parent to hold in trust for the
minor with the alternative of requesting that the court order the amount
deposited or invested under subdivision (a) of Section 3412,

CROSS-REFERERCES

Definitions
Account in an insured savings and loan association, § 1406
Guardian of the estate, § 1424
Guardianship of the estate, § 1424
Shares of an insured credit union, § 1433
Single-premium deferred annuity, § 1436
Proper court, § 34ll

4057404
§ 3413. Order of court where no guardianship of estate

3413. If the minor has no guardian of the estate and there is
meney belonging to the minor, the court may order that a guardian of the
estate be appointed and that the money be paid to the guardian or the
court may order any one or more of the following:

{(a) That the money be deposited in a bank or in a trust company
authorized to tramsact a trust business in this state or Invested in an
account of an insured savings and loan association or in shares of an
insured credit union or In a single-premium deferred amnuity, subject to
withdrawal only upon authorization of the court.

{b) If the money belonging to the minor does not exceed twenty
thousand dollars ($20,000), that the money be held on such other con-
ditions as the court in its discretion determines to be in the best
interests of the minor.

{c} If the money belonging to the minor does not exceed five thou-
sand dollars ($5,000), that all or any part of the money be paid to a
parent of the minor, without bond, upon the terms and under the condi-
tions specified in Article 1 {(commencing with Section 3400).

Comment. Section 3413 applies only where the minor does not have
a guardian of the estate. Where the minor has a guardian of the estate,
Section 3412 applies. See the Comment to Section 3410. Section 3413 is
similar to Section 3412, See the Comment to Section 3412.

CROSS~REFERENCES

Definitions
Account in an insured savings and loan assoclation, § 1406
Guardian of the estate, § 1424
Money belonging to the minor, § 3410
Shares of an insured credit unijon, § 1433
Single-premium deferred annuity, § 1436
Proper court, § 3411

-8~



4057405
CHAPTER 3. COMPROMISE BY PARENT OF MINCR'S DISPUTED CLAIM

§ 3500. Parent's right to compromise miner's claim

3500. {a) When a minor has a disputed claim for damages, money, or
other property against a third person and does not have a guardian of
the estate, the following persons have the right to compromise, or
execute a covenant not to sue on or a covenant not to enforce judgment
on, the claim:

(1) Either parent if the parents of the minor are not living sepa-
rate and apart.

{2) The parent having the care, custody, or control of the minor if
the parents of the minor are living separate and apart.

(b) The compromise or covenant is valid only after it has been
approved by the superilor court of the county where the minor resides
upon the filing of a petition.

{c) Any money or other property to be paid or delivered for the
benefit of the minor pursuant to the compromise or convenant shall be
paid and delivered in the manner and upon the terms and conditions
specified in Chapter 4 (commencing with Section 3600).

(d) A parent having the right to compromise the disputed claim of
the minor under this section may execute a full release and satisfac-
tion, or execute a covenant not to sue on or a covenant not to enforce
judgment on the disputed claim, after the money or other property to be
pald or delivered has been paid or delivered as provided in subdivision
{c). If the court orders that all or any part of the money, to be paid
under the compromise or covenant, be deposited in a bank or in a trust
company authorized to transact a trust business in this state or in-
vested 1n an account in an insured savings and loan association or in
shares of an insured ctedit union or in a single~premium deferred an-
nuity, the release and satisfaction or covenant is not effective for any
purpose until the money has been deposited or invested as directed in

the order of the court.
Comment. Section 3500 continues the substance of former Section
1431 except that the limitation of the section to cases where the minor

has no guardian of the estate is new and a reference is added to "a
covenant not to enforce judgment on" the claim. This reference is added
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to permit a parent to compromise a final judgment that is not fully
collectible. While the action is pending, compromise of a judgment that
is not final is governed by Section 372 of the Code of Civil Procedure.

Where the minor has a guardian of the estate, the guardian (rather
than the parent) has authority to compromise the claim. See Sections
2500-2508. If the claim is the subject of pending litigation, the minor
must appear in the action elther by a guardian of the estate or by a
guardian ad litem, and in such case Section 372 of the Code of Civil
Procedure provides for compromise of the claim. The requirement of
former Sectlon 1431 that the petition be verified is continued in Sec-
tion 1450,

CROSS-REFERENCES

Definitions
Account in an insured savings and loan association, § 1406
Guardian of the estate, § 1424
Shares of ap insured credit union, § 1433
Single-premfum deferred annuity, § 1436
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405/421

CHAPTER 4. PAYMENT OR DELIVERY OF PROPERTY PURSUANT TO
COMPROMISE OR JUDGMENT FOR MINOR OR INCOMPETENT

Article 1. General Provisions

§ 3600, Order directing payment of expenses, costs, and fees

3600. Upon approval of a compromise of, or the execution of a
covenant not to sue on or a covenant not to enforce judgment on, a
minor's disputed claim, or approval of a compromise of a pending action
or proceeding to which a minor or incompetent person is a party, or
giving judgment for a minor or incompetent person, providing for the
payment or delivery of money or other property for the benefit of the
minor or incompetent person, the court making the order or giving
judgment, and as a part thereof, shall make a further order authorizing
and directing a parent of the minor, the guardian ad litem, or the
guardian of the estate of the minor or conservator of the estate of the
incompetent person, or the payer of any money to be paid for the benefit
of the minor or incompetent person, to pay, from the money or other
property to be paid or delivered, such reasonable expenses {medical or
otherwise and including reimbursement to a parent, guardlan, or conser-
vator}, costs, and attorney's fees as the court shall approve and allow
therein.

Comment. Section 3600 continues the substance of a portion of the
third paragraph of former Section 1510 {and supersedes former Section
1511) except that the reference to a covenant not to enforce judgment
has been added.

CROSS-REFERENCES

Definitions
Conservator of the estate, § 1412
Guardian of the estate, § 1424

4057429

§ 360l. Disposition of remaining balance
3601. <{(a) If there is not an existing guardianship of the estate

of the minor or conservatorship of the estate of the incempetent person,
the remaining balance of the money and other property (after payment of

all expenses, costs, and fees as approved and allowed by the court under
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Section 3600) shall be paid, delivered, deposited, or invested as pro-
vided in Article 2 (commencing with Section 3610).

(b) Except as provided in subdivision {(c), if there is an existing
guardianship of the estate of the minor or conservatorahip of the eatate
of the incompetent person, the remaining balance of the woney and otherx
property (after payment of all expenses, costs, and fees as approved and
allowed by the court under Section 3600) shall be paid or delivered to
the guardian or conservator of the estate. Upon ex parte application of
the guardlan or conservator, the court making the order or giving the
judgment referred to in Section 3600 or the court in which the guard-
lanship or conservatorship proceeding is pending may make an order that
all or part of the money pald or to be paid to the guardian or conser-
vator under this subdivision be deposited or invested as provided in
Section [2525.1].

{c) Upon petition of the guardian or comservator or any person
interested in the guardianship or conservatorship estate, the court
making the order or giving the judgment referred to in Section 3600 may
for good cause shown order that all or part of the remaining balance of
meney not become a part of the guardianship or conservatorship estate
and instead be deposited in a bank or in a trust company authorized to
transact a trust business in this state or invested in an account in an
insufed savings and loan association or in shares or an insured credit
union or in a single-premium deferred amnuity, subject to withdrawal
only upon authorization of the court. If the petition is by a person
other than the guardian or conservator, notice of hearing on a petition
under this subdivision shall be given for the pericd and In the manner
provided in Chapter 3 (commencing with Section 1460) of Part 1.

Comment. Section 3601 is based on a portion of the third paragraph
of former Section 1510 except that subdivisions (b) and (c) are added to
make clear the alternatives available where there is an existing guard-
ianship or conservatorship of the estate.

CROSS-REFERENCES

Definitions
Account in an insured savings and loan assoclatiom, § 1406
Application or petition must be verified, § 1450
Clerk sets petition for hearing, § 1451
Conservator of the estate, § 1412
Conservatorship of the estate, § 1412
Guardian of the estate, § 1424
Guardianship of the estate, § 1424
Shares of an insured credit union, § 1433
Single-premium deferred annuity, § 1436
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Article 2. Disposition of Money or Other Property
Where No Existing Guardianship or Conservatorship

o = o
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§ 3610. Disposition of remaining balance

3610. VWhen money or other property is to be paid or delivered for
the benefit of a mincr or incompetent person under a compromise, cove-
nant, order or judgment and there is not an existing guardianship of s
the estate of the minor or conservatorship of the estate of the in- :
competent person, the remalning balance of the money and other property
(after payment of all expemnses, costs, and fees as approved and allowed
by the court under Section 3600) shall be paid, delivered, deposited, or
invested as provided in this article.

Comment. Section 3610 is new and makes clear that this article
applies only where there is not an existing guardianship or conserva-
torship of the estate. The section is consistent with subdivision (a)
of Section 360i. For provisions relating to the authority of a parent,
gnardian, conservator, or guardian ad litem to compromise claims and
actions, see Sections 2500~2508 and 3500 and Code of Civil Procedure
Sections 372 and 373.5.

CROS5-REFERENCES

Definitions
Conservatorship of the estate, § 1412
Guardianship of the estate, § 1424
Disposition of money or property where existing guardianship or con-
servatorship, § 3601(b). (c)

4057432

§ 3611, Order of court
3611l. 1In any case described in Section 3610, the court making the
order or giving the judgment referred to in Section 3600 shall order any

one or more of the following:

(a) That a guardian of the estate or conservator of the estate be
appointed and that the remaining balance of the money and other property
be pald or delivered to the person so appointed.

(b) That the remaining balance of any money pald or to be paid be
deposited in a bank or in a trust company authorized to transact a trust
business in this state or invested in an account in an insured savings
and loan assoclation or in shares of an insured credit union or in a

single-premium deferred annuity, subject to withdrawal only upon the
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authorization of the court, and that the remaining balance of any other
property delivered or to be delivered be held on such conditions as the
court determines to be In the best interests of the minor or incompetent
person.

(¢) If the remaining balance of the money and other property to be
paid or delivered does not exceed twenty thousand dollars ($20,000) in
value, that all or any part of the money and other property be held on
such other conditions as the court in 1its discretion determines to be to
the best interests of the minor or incompetent person.

{d)} If the remaining balance of the money and other property to be
pald or delivered does not exceed five thousand dollars ($5,000} in
value and is to be paid or delivered for the benefit of a minor, that
all or any part of the money and the other property be paid or delivered
to a parent of the minor, without bond, upon the terms and under the
conditions specified in Article 1 (commencing with Section 3400} of
Chapter 2.

Comment. Section 3611 continues the substance of the first para-
graph of former Section 1510 except that the upper limit for the appli-
cation of subdivision (¢) has been increased from $10,000 to $20,000 and
the upper limit for the application of subdivision (d) has been in-
creased from $1,000 to 55,000,

Where the money and other property to be paid or delivered does not
exceed 55,000, the court, in its discretion, may make an order under
subdivision (a) or subdivision (b) or subdivision (c) or subdivision
{(d). Where the amount does not exceed $20,000, the court has discretion
to make an order under subdivision (a) or subdivision (b) or subdivision
{(¢). Where the amount exceeds $20,000, the court may make an order
under subdivision (a) or subdivision (b). See also Section 3401 (direct
payment to parent without court order).

CROSS5-REFERENCES

Definitions
Account im an insured savings and loan assoclation, § 1406
Shares of an insured credit union, § 1433
Single-premium deferred annuity, § 1436

Duty of parent to account, § 3300

405/436

§ 3612. Reservation of jurisdiction where minor

3612, HNotwithstanding any other provision of law and except te the
extent the court oxrders otherwise, the court making the order under

Section 3611 shall have continuing jurisdiction of the money and other
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property paid, delivered, deposited, or invested under this article
until the minor reaches the age of 18 years,

Comment. Section 3612 supersedes a portion of the second paragraph
of former Section 1510. The provision of former law for the court to
provide in itg order that it retains jurisdietion has been revised to
confer such jurisdiction avtomatically unless the coutrt orders other-
wise. The court’s continuing jurisdiction has been extended to include
"other property."
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